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V.  Long 
London,  Mayor  of,  v. 
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Lone,  Rex  v. 
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Conviction        246. 
265.  277 
Composition  with 

creditors  4 
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Middlehurgt,  Rex  v. 
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of,  Rex  V. 
Midlam,  Rex  v. 
Milfax  V.  Baker 
Mills'  case 
Millar  v.  Taylor 

Miller,  Rex  v. 
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Mil  ward  v.  Thatcher 
Mitchell  V.  Reynolds 
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Major,  Rex  v. 
Maiden,  Rerv. 
Mallison,  Rex  v. 
Manby  v.  Long 
Manby  v.  Scott 
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ces  of.  Rex  v. 
Mann  v.  Davers 
Mardtner  r.  Elliot 
Marriot  Rex  v. 
Marriott  v.  Shaw 
Marsh,  Rex  v. 
Marten  v.  Jenkin 
Martin  v.  Mowlin 
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Masen  v.  Watkins 
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97 
100 
149 
669 
740 
19"> 
226 

677 
706 
268 
636 
69 
140 


Conviction  261 
Copyhold  46 1 

Conviction  265 
Conviction  277 
Coroner  693 
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Moor  V.  Hastings,  the. 
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Moore  v.  Power 
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Moreley,  Rex  v. 
Morgan  v.  Lute 

Morgan,  Rex  v. 
Morris,  Rex  v. 
Mosely  v.  Stonehouse 
Mosey,  Rex  v. 
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Munifas  v.  Baker 
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Myers  v.  Wills 
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Name ,  Rex  v. 
Nate,  Rex  v, 
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Neal  V.  Deucton 
Nevcsley  v.  Webster 
Newel,  Rex  v. 
Newling  v.  Francis 
Newman  v.  Newman 
Newsham,  Rex  v. 
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Nicols,  Rex  v. 
Nield,  Rex  v. 
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Norwich,  Mayor   of, 

Rcgina  v. 
Not.gham,  S.  M  Rex  v. 
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Copyhold  320,371 

488,  489 

Corporation       689 

Conviction         282 


XIV 


NAMES  OP  CASES. 


Oldenow  v.  Wainwright 
Opy  V.  Peters 
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Owen  V.  Saunders 
Owston  V.  Ogle 
Owston  V.  Ogle 
Oxford,  the  Justices  of, 

Rex  V. 
Oxford,  the  Justices  of, 

Rex  V. 
Oxford,  Mayor  of,  v. 
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Page  V.  Smith 
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Porker  v.  Edwards 
Parker  v.  Kett 

Parker  Rex  v. 
Parker  Rex  v. 
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,  Rex  V. 

Parsons,  Rex  v. 
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Pascal  V.  Wood 

Pasmore,  Rex  v. 
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Patrick,  Rex  v. 
Pattchett,  Rex  v. 
Pauher  v.   Cornhill 
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Pirn  V.  Elliot 
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Pullen  V.  Middleton 

V .  Parry 

,  Rex  V. 
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Reason,  Rex  v. 
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693 
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Cambridge 


-V.  Askew 

-  y.  Atkins 

-  V.  Austin 
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-  V.  Bateman 
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Corporation  of, 

■  V.  Bedford,  May- 
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-  V.  Bellringer 

-  V.  Bennet 
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■  V.  Bird 
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769.  781 
Conspiracy  1 12 
Corporation  617 
Conviction  248 
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-  V.  Bleasdale 

-  V.  Bond 
-V.  Boughey 

-  V.  Bower 

-  V.  Bowes 
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-  V.  Bradley 
-V.  Breton 
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-  V.  Chandler 
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-  V. 
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•  V.  Coggan 
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V. 
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V,  Crowther 
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Constables  119 
Conviction  254^2 
Coroner  596 
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V,  Davis 

V.  Davison 

V.  Dawes 
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habitants  of, 
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V.  Grosvenor 
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V.  Hanson 

V.  Hardwick 
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V.  Harpur 
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V.  Harrison 
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V.  Harvey 

V.  Harwood 
V.  Hawker 

V.  Hawkins 
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—  V.  Hazell 
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—  V.  Helps 
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299.  303  - 

300- 

—  264 

^242. 259, 

592 

—I 263.  267 

101 
104 
112 
111 


Coospiracy 
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Mayor  of, 


Contract 


217 


V.  Lomas 
V.  London,  the 
Mayor  of, 
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habitants of 

—  y.  Loyet 
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y.  Lyme  Regis, 

Mayor  of^ 
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-  V.  Marriott 
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ISomVOSftfonSee  tit.   TUhts, 

<tomiio8ttCoii  tofth  CtfUftors;  BffUs  ot  WxuBt;  Setters  of 
Sftencf. 

I.  COMPOSITION  WITH  CREDITORS. 

(A)    Of  the  nature  and  requisites  of  tub  deed  or  coMFosirioir 

^     contract,  p.  2. 

(B)   ABSENT   OF   CREDITOR,    p.   3. 

(C)   CONSIDERATION   FOR   SUCH   ASSENT,   p,    7. 

^D)  CONSTRUCTION    AND   EFFECT   OF   THE   DEED   OR  COMFOEITIOH 

CONTRACT,   p.    11. 

(E)  Of   FRAUDULENT   PREFERENCE,   p.    15. 

(F)  Of   THE   AVOIDANCE   OF  THE    DEED   OR   COMPOSITION    CONTRACT 

(a)  By  wmpeHormanct  of  acts  to  he  done  by  the  debtor  j  p.  19. 
(6)  By  ftcU  of  fraud  or  misrepreaenkUionj  p.  20, 
(G)  Of  the  mode  of  takino  advantage  of   the  deed  or  cobiposi- 

TION    CONTRACT,    p.    21. 

-  (H)  Of  rroducing  composition  d^ds  in  evidence,  p.  22. 
(I)  Of  collateral  parties,  sureties,  and  t>RusTEBi,   affected  bt 

A    DEED   OF    composition    CONTRACT,    p.    22. 

(J)  Op  compositions  as  connected  with  bankruptcy,  p.  29. 
(K)  Op  stamping  deed,  or  contract  of  composition,  p.  23. 

II.  DEEDS  OF  INSPECTION,  p.  24. 

III.  LETTERS  OF  LICENCE,  p.  24. 

L  COMPOSITION  WITH  CREDITORS.* 

(A)    Op  the   nature   and   requisites   of   the  deed'  of  cobiposition 

contract. 
The  essential  requisites  to  create  a  valid  and  binding  agreement  by  credi- 
tors with  their  debtors,  for  the  liquidation  or  temporary  discharge  of  their 
debts,  are,  1st,  that  there,  be  a  sufficient  legal  capacity  in  the  parties;  2dly, 

*  Thif  mode  of  anrangiDg  the  liqoidation  of  debta  is  generally  adopted  where  the  debtor 
is  beyond  the  jarisdiction  of  the  Courts,  and  conseqaentlr  protected  from  peraonal  restraint 
or  M>ereton,  or  where  tlie  eredtlors  are  disposed  to  afford  indolgence,  or  in  the  case  of 
tradan  where  a  commission  of  bankmptcy  might  be  attended  with  more  ezpence  than  the 
debtor's  estate  wonld  be  able  to  support.  By  these  contracts  the  ereditors  usually  agree  to 
aecept  a  eompositioa  for  their  debts,  or,  in  other  laognage,  stipvlste  that  the  creditor  shall 
take  part  of  his  debt  in  satisfaction  of  the  whole.  This  practice  is  very  beneficial  in  its  ef- 
fects to  both  parties.  An  honest  debtor  may  thereby  b^  enable  to  pnrsne  his  trade  for  ths 
advantage  of  his  family,  and  his  creditors,  between  whom  an  equal  course  of  payment  is 
secured;  the  vezatlona  of  arrest  and  imprisonment,  and  the  costs  of  hostile  prDoeedmf>>  are 
avoided;  and  his  estate  and  effbcts  are  not  wasted  by  the  ezpences  attending  a  cMiiiBission 
of  bankruptcy. 

It  has  been  well  observed  (see  Barton's  Precedents,  toI.  tl  p.  7.  n.-l')*  that  where  a 
debtor's  affairs  are  in  a  state  of  embarrassment,  it  is  generally  as  advaiiMgeoas  to  the  ered- 
itors as  to  the  debtor  himself,  that  an  agreement  for  a  deed  of  composition,  fcc.  «honld  be 
made,  by  which  he  may  be  enabled  to  give  up  bis  attention  to  them  without  fear  of  moles- 
tation, as  a  concern  which  by  diligence  and  activity  on  the  part  of  the  trader,  might  speedily 
become  sufficient  to  satisfy  every  demand  upon  it.  is  freq«<9ntly  rendered  desperate  by  the 
neglect,  consequent  on  the  perplexity  of  mind  which  lUosl  oecessarilv  resuU  from  the  im- 
portunity of  impatient  ereditors.  It  has  on  the  other  side  been  said,  that  compositions  with 
creditors  are  private  bankruptcies,  With  aU  the  mischief  and  none  of  the  tdTaataget  Of  a 
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y\\  •ifliat  if  the  agreement  be  not  under  seal,  there  be   an  adequate  coDsideratioo 
/•. /•,'•*•  *    for  entering  into  it,  and  that  in  ail  cases  the  contract  be  bona  fide;    and  3dly, 
*  J,  '•  that  the  parties  assent  to  the  agreement.     The  manner  in  which  the  debtor 

compounds  or  arranges  with  his  creditors,  must  necessarily  depend  on  circum- 
stances of  each  particular  case.  The  instrument  or  do(;ument  of  exoneration 
I.  3  *|  is  generally  under  seal;  and  where  it  intended  to  operate  as  a  release  or  dis- 
charge at  law,  of  a  specialty  claim,  it  is  essential  that  it  should  be  so;  see  7 
Price,  604,  post,  4;  for  to  a  contract  under  seal,  an  agreement  not  by  deed 
by  the  plaintiff  with  other  creditors,  to  give  lime  or  accept  a  composition,  can- 
not be  pleaded  at  law  as  an  answer  to  an  action,  though  equity  will  sometimes 
relieve;  16  Ves.  ST2.  In  practice  it  is  usual  for  the  creditors  to  sign  a  pre- 
liminary agreement  to  accept  the  composition;  in  which  case  it  is  prudent  to 
insert  a  stipulation  that  the  creditors  shall,  on  being  required,  sign  a  formal 
deed. 

(B).  Of  the  assent  of  the  creditor. 
I.  BoTLEii  V.  Rhodes.  M.  T.  1794.  1  Esp-  2.36.  S.  P.  Ellis  v.  Ollave.  T. 
The  ttMent  T.  1698.  K.  B.  3  Salk.  59. 

of  the  ciedi      Action  for  goods  sold;  plea,  nori  assumpsit .     On  behalf  of  the  defendant  it 

tor  to  the   ^^^  shown  that  the  plaintiff  had  consented  to  accept  a  composition  for  his  debt, 

tioncon      ^^  *°  assignment  being  made  by  him  of  his  effects,  and  that  a  draft  of  the  deed 

tract  may    of  the  intended  assignment  had  been  sent  to  the  plaintiff's  attorney,  who  had 

either  be     perused  and  approved  of  it,  and  that  in  consequence  of  this  acquiesence  the 

eiprefls  or   deed  had  been  executed  by  the  debtor      Lord  Kenyon  ruled,  that  the  plaintifi 

imphed.*    ^^  bound  by  the  agreement,  upon  the  ground  that,  in  consequence  of  the 

plaintiff's  act,  the  defendant  had  parted  with  all  his  property,  and  the  other 

creditors  had  been  induced  to  execute  the  deed. — ^Verdict  for  defendant.    See 

.    .  1  N.  R.  124;  S.  C.  2  Smith,  426. 

biS  pro^*'  .^-  BRai>ley  v.  Grkgo^t.  H.  T.  1810.  2  Campb.  3S5 

miietoao  t^mmpst/ for- goods  sSld;  pica,  general  issue.  The  defendant,  it  appear- 
cepi  a  com  ed,  had  proposed  a  c  )mposition;  and  the  creditors  present  at  a  meeting  agreed, 
position  that  if  the  statement  made  by  the  debtor  of  his  afiairs  were  correct,  they  would 
'^j^^y®^"^®  accept  a  composition,  to  be  partly  secured  by  promissory  notes  of  a  surety, 
wSkwe  *  ^^^^  upon  the  securities  being  giVen,  to  execute  a  composition  deed,  and  give 
vent  the  ere  ^  release.  The  morning  after  the  second  meeting  of  creditors,  and  before  the 
ditor  from  notes  were  drawn,  or  the  deed  prepared,  the  defendant's  attorney  waited  upon 
•ninjS  for  the  plaintiff,  who  was  present  at  the  first,  but  not  at  the  second  meeting  of 
the  origipal  creditors,  and  asked  him  whether  he  would  come  in  under  the  arrangement. 
Mnse  of  ac  jt^^  plaintiff  answered,  that  he  was  extremely  glad  the  proposal  had  been  a- 
'  greea  to  by  the  other  creditors,  and  promised  to  accept  the  composition,  and 

to  e.xecute  the  deed.     He  afterwards  refused  to  perform  either  of  these  acts. 

commiflsion;  that  the  old  cteditors  are4>enefitted,  and  the  newonei  defrauded;  see  1  Rose» 
281;  19  Ves.  97.  S.  C.  Under  a  composition  with  a  dishonest  debtor,  this  objection  may 
be  well  founded,  bnt  not  so  with  a  man  of  intecrity ;  and  it  is  difficult  to  conceive  why  tM 
old  creditors,  in  the  cases  of  bankruptcy,  as  well  as  compositions,  are  not  on  the  same  fiwt- 
iag  with  the  new. 

The  principles  upon  which  the  validity  of  these  arrangements  are  dependent,  are  few  and 
simple,  and  bave^been  partially  pointed  out  and  developed  under  the  title  of  Accord  and 
SatMfiiction,  ante,  vol.  i.  p.  120;  from  which  it  may  be  remembered  it  appeared,  that  to 
make  a  legal  accord  or  contract  to  accept  a  chattel  or  thing  in  satisfaction  of  a  vested  rights 
to  maintain  an  action  either  for  violation  of  contract,  or  to  recover  damages  for  an  injury 
ex  delicto,  the  agreement  ought  to  be  perfect,  executed,  certian,  with  satisfaction,  and  that 
the  chatm  given  in  satisfaption  should  be  of  some  value  in  law.  Tq  these  general 4]ualitieey 
to  make  a  good  accord,  must,  as  concerns  compositions  with  creditors,  be  super-added  tba 
requisition  that  the  instrument  of  exoneration  be  entered  into  without  fraud,  and  upon  a 
true  and  nndisguiMd  representation  of  circumstances ;  for  if  any  unfair  contrivance  or  sa|^ 
preasion|of  facU  have  V^en  made  available  to  obtain  the  creditor's  consent,  he  is  not  bound  by 
the  deed  of  composition  xt^  which  he  is  a  party.  These  general  propositions  will  be  found 
fully  exemplified  by  the  caaoK  abridged  in  the  text. 

*  And  made  through  the  medium  of  an  attorney,  provided  he  be  authorized  to  accede 
to  the  teima  of  the  composition;  Pwrott  v.  Wells.  2  Vern.  127;  and  it  has  been  thought, 
that  a  deed  of  composition  is  an  exception  to  the  general  rule,  that  one  partner  cannot  bmd 
the  rest  by  de^d;  Hawksham  v.  Parkins,  2  Swanst.  Rep.  640;  Pow.  on  Partners,  85.  87, 
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Lord  Ellenborough  held,  that  he  could  not  maintain  indebHalua  asiumpsii  for 
the  original  debt,  being  of  opinion  that  it  was  the  plaintifTs  own  fault  that  ho 
had  not  enjoyed  the  full  benefit  of  all  that  he  had  stipulated  for. — Plaintiff 
nonsuited. 

3.  Lowe  v.  Eginton.  T.  T.  1 8 19.  Ex.  7  Price,  604. 

Dechiration  in  covenant  for  non-payment  of  money  and  interest  due  thereon;  [     4    ] 
plea,  that  defendant  being  a  trader  within  the  bankrupt  laws,  and  insolvent  on,  Provided 
^c,  proposed'to  plaintiJf  and  the  rest  of  his  creditors  to  execute  a<ieedofcom-Jf'*' ®''«"*^ 
positioq,  which  was  afterwards  prepared  and  executed  by  the  other  creditors  fo„,JJ^  "^p 
of  the  defendant;  that  it  was  undersfoody  an-anp^tdy  and  afi^eed,  between  the  on°aik  inttra 
defendant  and  the  plaintiff,  that  the  plaintiff,  as  one  of  the  creditors  of  the  de-  ment  under 
iendant,  should  execute  the  deed  in  common  with  the  defendant's  other  cred-  bmI.*' 
itors;  and  that  defendant,  confiding  in  such  agreement,  executed  the  deed,  as 
did  all  the  other  creditors  except  the  plaintiff      Demurrer;  in  support  of  which 
it  was  contended,  that  it  did  not  appear  from  the  plea  that  there  had  been  any 
deed  of  composition  entered  into  by  the  plaintiff,  and  as  the  duty  accrued  by 
doed,  it  could  not  be  avoided  but  by  matter  of  as  bieh  a  nature;  Com.  Dig.  Ac- 
cord, A.  2,  anUj  vol.  1.  p.  131 ;  Blake's  case,  6  Co.  41 ;  Kaye  v.  Waghom, 
1  Taunt.  428.     On  the  other  side,  Steinman  v.  Magnus,  1 1  East,  390,  was 
<Iuoted.     But  the  court  gave  judgment  for  the  plaintiff,  for  the  reasoos  slated 
an  the  argument. 

4.  Jolly  v.  Wallis.  M,  T.  1800.  N.  P.  3  Esp.  228. 

Action  by  the  plaintiff  as  assignee  of  a  bankrupt,  for  money  alleged  to  be  the  ^"^  aecept 
property  of  the  latter.     It  appeared  from  the  evidence,  that  by  invalidating  a  JJJ^*  J*®* 
deed  of  composition  which  contained  a  covenant  that  if  all  the  creditors  did  not  ibr^he^pay 
flign  the  agreement  before  a  given  day,  the  deed  should  be  void;  the  defend-  meat  of  tb« 
ant  would  be  able  to  make  a  successful  defence;  with  this  view,  a  witness  (no  iaatalmeDti 
creditor)  was  called  to  prove  that  he  had  not  signed  the  deed,  but  admitted,  on  ^  mffieieot 
'his  cross-examination,  that  he  had  accepted  the  note  given  for  the  payment  ©f  •^*^*"**  ®^ 
the  instalments  stipulated  in  the  deed.     Pir  Lord  Kenyonj  C.  J.     The  compo-  ^JJ^ 
flition  contract  cannot  be  invalidated  by  proof  that  a  creditor  has  not  signed,  if         ' 
auch  creditor  has  accepted  the  securities  given  for  the  payment  of  the  instal- 
ments.— Verdict  for  defendant.     See  Coop.  Ch.  Rep.  102;  1  Mad.  590; 
Buck.  164;  1  G.  &  J.  81. 

*  It  ifl,  however,  presomed,  that  the  distinctioD  between  debte  accrninc  ander  secarities 
tby  deed,  and  claims  ariaiog  from  simple  contracts,  woold  not  affect  the  role  in  equity,  that 
creditors  are  as  maoh  bound  by  acting  onder  a  composition,  as  if  they  had  formally  signed 
the  release  or  instmment  of  exoneration.  For  it  is  perfectly  clear,  that  the  decision  in  Lowe 
▼,  EcinCon,  proceeded  merely  apon  a  technical  rale  of  the  common  law,  that  **  a  covenant 
for  the  payment  of  money  can  only  be  discharged  by  deed:*'  see  Hicks  v.  Bnrfitt,  4  Camp. 
285.  n.;  Coop.  Chan.  105;  1  Rose,  318.  In  ex  parte  Sadler,  15  Ves.  52.  Lord  Eldon 
•aid,  the  point  as  to  the  ezecntion  of  the  instmment  is  not  whether  they  actnally  sicned. 
Ib  this  jarisdtctioB,  which  is  both  legal  and  equitable,  a  creditor  who  has  not  signed^may 
be  bound,  if  by  any  act  he  has  assented;  see  Bach  ▼.  Gooch.  ante,  vol.  iii.  p.  489.  So  in 
Spottiswodo  T.  Stookdale,  Cooper,  Ch.  C  102,  the  Lord  Chancellor  observed,  I  take  it 
to  be  quite  clear,  that  if  creditors  are  to  execute  a  deed  of  assignment  by  a  time  stated  there- 
in, and  it  is  provided  by  the  deed  that  in  case  they  do  n^t  do  so,  that  the  deed  shall  be  noli 
and  void;  in  ease  they  do  not  execute  the  deed  within  that  time,  the  deed  is  void  at  law. 
This  deed,  therefore,  was  void  at  law  for  that  reason.  But  it  is  the  constant  course  of  equity, 
that  if  creditora  act  under  sncb  a  deed,  and  thereby  treat  it  as  valid,  althoogh  they  have 
not  executed  it,  that  a  court  of  equity  will  also  act  under  it,  nnd  treat  it  as  valid,  whether 
each  creditors  have  signed  it  or  not;  see  ex  parte  Shaw,  1  Mad,  590;  ei  parte  Kelner, 
Buck,  164;  ex  parte  Lowe,  1  G.  fr  J.  81. 

But  where  all  the  creditors  of  a  debtor  except  H.  agreed  to  accept  5s.  in  the  poood,  and 
to  take  the  debtor's  bond  for  the  same,  and  A.  promised  to  do  the  same,  but  afterwards 
med  for  the  whole  debt;  the  debtor  filed  his  bill  for  relief,  suggesting  the  same,  and  A.  in* 
astad  that  the  debtor  was  able  to  pay  the  whole  debt,  and  denied  the  agreement  as  set  forth; 
but  that  if  he  did  promise  to  come  into  a  composition,  it  was  the  ground  that  he  was  to  be  paid 
6f.  in  the  pound,  and  15s.  more  in  seven  years;  the  Court  dismissed  the  bill;  Da  Vis  v.  Le- 
gilder,?  Yin   Abr.  46;  Finch's  Rep.  832. 

A  knowledge  of  the  essence  of  the  cases  upon  this  subject  oity,  perhaps,  be  accurately 
aonveyed,  by  stating  as  a  ceneral  rule,  that  where  the  deiniind  is  founded  upon  a  parol  con- 
tfmct,  it  may  be  discharged  both  at  law  and  equity  by  the  creditor's  implied  acquiescence 
to  accede  to  the  composition ;  but  where  it  is  fooudea  upon  a  documeut  under  seal,  it  oaa- 
ntt  91  law  b«  released  bat  by  deed. 
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Or  the  iBda  5.  Wood  v.  Roberts.  M.  T.  1B18.  K.  B.  S  Stark.  417. 

ei^  other       ||  appeared  that  certain  of  the  defendant's  creditors  had  agreed  to  accept  a 

CI  editors  to  composition  on  their  debts,  provided  the  plaintiff  would  do  the  same;  and  that 

"*"  the  latter  had  subsequently  delivered  up  a  warrant  of  attorney,  which  he  held 

of  the  defendant  as  security   for  his  claim.     It  was  urged  for  the  defendant 

that  the  plaintiff  could  not  support  this  action.     Abbott,  C.  J.  held,  that  the 

plaintiff  could  not  recover,  if  the  other  creditors  had  discharged  the  defendant 

on  the  strength  of  the  plainti?  's  promise;  and  observed,  that  either  the  plain- 

Whert  ore**^^  intention  of  discharging  the  defendant  was  confirmed  by  his  delivering 

4iiora  up  the  security  he  held,    r  he  had  done  it  merely  in  order  to  defraud  the  other 

•gcetd  that  creditor^,  and  in  either  caae  he  ought  to  be  barred  of  his  action. — Verdict  for 

an  flSBicn     jdefendant* 

"hSd  b  ^'  ^^^^  ^-  Saunders.  H.  T.  1817.  K  B.  1  B.  ^  A.  46. 

made  of  '*'  '^-  ^^uig  insolvent,  by  agreement  stipulated  to  assign  his  property  immedi- 
their  debt  Rtely,  the  creditors  consenting  that  tlie  business  should  be  carried  on  for  their 
or'tf  goods  benefit  until  the  next  M^haehuwy  and  that  then  the  property  should  be  divtd- 
to  tr4iatee*,  ed  among  them.  The  insolvent  assigned  his  effects.  At  the  next  MakaeU' 
^^mJ^  T^^  ^^  several  of  the  creditors,  who  had  signed  this  instrument,  i^reed  thct 
S^  bene  ^^  business  should  be  carried  on  by  the  trustees  for  a  further  time.  The 
fit,  in  a  spe  pl<untiff,  who  was  a  creditor,  and  who  had  signed  the  first  agreement,  but  who 
c^e  man  had  not  in  any  way  con'curred  in  the  second,  brought  this  action  against  the 
fier,  which  Insolvent  for  a  debt  existing  at  the  time  of  the  fir^t  contract.  Upon  these 
^  ^^A  ^^'^^  ^  verdict  was  found  for  the  plaintiff,  with  liberty  to  the  defendant  to  move 
"^1^1™  °®  to  enter  a  nonsuit.  >  A  rule  him  was  obtained,  which  the  court  now  made  abso- 
wlthtbe^™  lute,  observing,  the  plaintiff  by  the  terms  of  the  agreement  consents  that  the 
ooneent  of  property  of  the  defendant  shall  be  assigned,  and  be  in  the  management  exclur 
air  the  ere  sively  of  the  defendant,  under  the  direction  of  the  trustees,  until  Mchaehmas. 
diton  ex  The  plaintiff  confides  in  the  trustees  that  they  will  perform  the  duties  reposed 
nSl^'' '  ^  ^^  them.  This  they  neglect  to  do,  and  they  postpone  the  period  at  which  they 
thereby  re  ^^^g^t  to  sell.  The  non-division,  however,  of  the  property  cannot,  under  the 
mitted  to  circumstances,  remit  the  creditor  to  his  original  rights.  The  parties,  not  hav- 
hii  original  ing  provided  for  that  event;  by  the  terms  of  the  agreement,  it  appears  to  us 
rights  that  their  only  remedy  is  in  equity.     We  should  have  been  inclined  to  restore 

against  the  him  to  his  original  rights  if  all  the  other  parties  could  have  been  placed  in  their 
r  I'  I  oriffinal  situation,  but  that  is  impossible. — Rule  absolute.  See  2  T.  R.  37. 
L  ^  1  7.  Wells  v.  Grkefihill.  T.  T.  182^2  K.  B.  5  B.  &  A.  -869.  1  D.  &R.  493. 
And  where  A  composition  deed,  by  which  a  tradesman  assigned  all  his  effects  in  trust 
•deed  reci  for  the  benefit  of  his  creditors,  recited  that  he  was  indebted  to  his  landlord  in 
ted  that  the  ^  gpecilic  sum  for  rent;  to  the  crown,  in  a  certain  sum  for  excise  duties;  and 
was  indebt  ^^  ^'  ^^^  ^'  ^J  ^^v^^i  <^  judgment  creditors,  in  a  sum  of  400(,;  and  then 
ed  to  the  recited,  that  one  of  the  trusts  was  to  pay  these  specific  demands,  and  all  debts 
crown  for  under  10/.  in  full.  Then  followed  a  proviso  for  avoiding  the  deed,  "  if  any  of 
daties,  and  the  creditors  whose  respective  debts  shall  amount  to  100/  or  upwards,  or  any 
•^®°  •  two  creditors,  whose  joint  debts  shall  amount  to  160/.  or  upwards,  shall  not 
wi%"!rpra  ^^^y  ^^^cute  the  said  indenture  within  three  calendar  months  from  the  date 
vbion  for  thereof,  or  in  case  any  commission  of  bankrupt  shall  in  the  mean  time  be 
the  pay  awarded,  &c."  S.  and  W.  whose  judgment  debt  was  to  be  paid  in  full,  haying 
ment  of  refused  to  execute  the  instrument  upon  request,  one  of  the  general  creditors, 
those  lybo  had  executed,  brought  an  action  to  recover  the  amount  of  his  demand 

fallTan'^     ^S^i"^^  ^^®  debtor;  held  that  the  deed  was  a  bar  to  the  action,  and  that  the 
with  a  m'o  ^^^cution  by  S.  and  W.  was  not  necessary  to  give  it  validity. 
viH>  that     ^'^y  creditor  whose  debt  amonnted  to  100/.  shonld  not  execute  it  within  three  months*  the 
deedsboold  be  void ;.  held  that  (he  deed  was  not  invalidated  by  the  jadgment,  creditor  not 
A  eomno     baving  signed  within  the  ftipnia  ^ri  period. 

S'on  deed  ^'  ^^^^  ^^^^  V.  B^kkh.   E.  T.   1821.   K.  B.  4  B.  &  A.  440. 

which  it  ^n  ^^  action  against  a  surety  on  a  composition  deed,  it  appeared,  that  at  the 

was  agreed  meeting  of  the  parties  at  which  the  deed  was  executed  by  the  surety  without 
in  the  pre  any  observation,  it  was  stated  that  the  deed  should  be  void  unless  all  the  cred- 
stnee  of  a    -^^^^  executed  it,  and  the  deed  was  delivered  to  one  of  the  creditors  to  get  it 
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executed  by  the  rest  of  the  creditors.     The  defendant  pleaded  in  his  defence,  shoald  be 
a  non-compliance  with  the  condition,  and  concluded  et  sic  non  eai  factum.    The  ^^  'o  ^^^*^ 
judge  at  the  trial  thought  that  the  condition  previously  expressed,  although  ^'^°<^>>-fxe 
not  introduced  into  the  act  of  the  delivery,  was  sufficient  to  make  this  a  deliv-  ^jj  |^°  ^ 
ery  of  the  deed,   as  an  escrow ;  and  as  it  appeared  that  the  condition  had  not  diton  was 
been  complied  with,  he  held,  that  the  plaintiff  was  not  entitled  to  recover,  and  aAerwards; 
directed  a  nonsuit,  which  the  court  on  application  refused  to  set  aside*     See  ^^^  ^^  ^he 
Sheppard's  Touchstone,  p.  56;  and  see  a  passage  in  Com.  Dig.  tit    Fait,  A.  f^Q^^meot 
3.  shown  to  be  bad  law  by  a  reference  to  1  Leon.  152.  ^aiurSs 

(C)  Of  the  consideration  for  the  assent  to  accept  a  composition.*      execation 
Heathcots  v.  Crookshanks.  T.  T.  1787.  K.  B.  2  T.  R.  24.  senefally 

To  an  action  of  as9ttMj»nl,  plea,  the  general  issue  and  a  special  pleathi^  the  bj  the  tare 
plaintiff  ought  not  to  recover  more  than  52.  5«  ,  because  he  had  undertaken  to|J[  ^^  ^-^^ 
receive  that  sum  in  lieu  of  IBi  148.  among  several  other  creditors  of  the  said  |^^  to    't 
demandant,  and  that,  on  the  compounding  of  the  debts,  the  plainti;^  and  several  jt  exacted* 
other  creditors  undertook  to  accept  the  payment  of  5s  Sd.  in  the  pound,  on  The  Coort 
the  amount  of  their  respective  debts,  with  an  averment  that  the  defendant,  af-beld  the  de 
ter  the  making  of  the  agreement,  tendered  «nd  offered  to  pay  to  the  plaintiff ''T^'y  ^n 
the  sum  of  51.  5«.  being  so  much  as  amounted  to  5«.  6d.  in  the  pound,  upon  °'^|<*'>^'  ^^^ 
his  said  debt.     On  demurrer,  it  was  objected,  that  this  was  an  award  without  {J|[^^^  "^ 
satisfaction,  and  therefore  insupportable;  1  Rol.  Abr.  tit.  Award,  pi.  11;  Cro.    r  '  7     1 
£liz.    Id3.     Per  Cktr,     The  only  question  here  is,  whether  this  promise  by  At  law  an 
(he  plaintiff  to  take  a  less  sum  than  the  whole  demand,  was  obligatory  on  agroement 
the  party  ab  origtue^  or  whether  it  was  a  nudtan  pacium  for  want  ^  a  con-  f^ot  under 
sideration.     We  are  clearly  of  opinion  that  it  was  a  clear  nudum  pactum  from  "^^  ^  sl^® 
its  creation.     Here-  there  is  a  debt  of  20^  due  from  the  defendant,  and  a  piom-  a'lefl^^am^ 
ise  from  the  plaintiff  to*  take  51.  only,  which  is  in  effect  a  promise  to  give  to  than  20«.  in 
the  defendant  15/.     For  a  promise  to  forgive  the  defendant  i5L  is  like  a  prom-  the  pound, 
ise  to  give  that  sum.     But  such  a  promise  is  a  nudum  pactum  for  want  of  a  »  not  bind 
consideration,  and  therefore  is  not  binding,  unless  it  be  executed.     It  is  true  ^°K>t  with 
indeed  that  if  A.  promise  to  give  B.  15/.  and  he  actually  pay  U,  he  cannot  re-^°*  ^'d^nf 
cover  it  back  again,  but  here  the  question  is  whether  an  agreement  by  the  gcient  cod 
plaintiff  to  take  a  less  sum,  is  obligatory  without  acceptance  ?     It  has  been  said  Bideraiion; 

*  A  valid  and  snfficient  consideration  or  motive  for  the  relinqaiahment  of  part  of  a  ci^editor'a  &>>  ^or  in 
demand,  in  favoar  of  the  debtor,  is  of  the  verv  essence  of  a  composition  contract  or  fn^  stance,  the 
ment  not  under  seal,  to  take  a  leMsnm  than  toe  original  demand,  and.  mast  exist,  altbosgh  ^P^pHa 
the  consent  be  redaced  to  writing.     This  doctrine  is  of  very  ancient  origin,  for  in  Fennel's  lion  of  a 
case,  1602,  3  Rep.  118.  it  was  resolved  by  the  whole  conrt,  that  payment  of  a  lesser  smn  f^^od  for  the 
on  the  day,  in  satisfaction  of  a  greater,  cannot  be  any  satisfaction  for  the  whole,  becanse  it  lijnidation 
•ppean  to  the  judges  that  by  no  possibility  a  lesser  som  can  be  a  satisfaction  to  the  plaintiff  for  of  the 
a  greater  sum;  bat  the  gift  of  a  horra,  hawk,  or  robes,  9lc.  in  satisfaction,  is  good.     For  it  claims, 
shall  be  intended  that  a  horse,  liawig  or  robe,  &c.  might  be  more  beneficial  to  the  plaintiff 
than  the  money  in  respect  ot  some  circnmstances,  or  otherwise  the  plaintiff  would  not  have 
accepted  of  it  in  satisfaction.     Bat  when  the  whole  sum  is  dae,  by  no  intendment,  the  ae- 
ceptance  of  parcel  can   be  a  satisfaction  to   the  plaintiff;    but  in  the  case  then  before  the 
Court  it  was  resolved,  that  the. payment  and  acceptance  of  parcol  before  the  day,  in  satis- 
fsetion  of  the  whole,  would  be'  a  good  satisfaction  in  regard  to  the  oircumstance  of  time ; 
Ibr  peradveotore,  parcel  ot  it  before  the  day  woold  be  more  beneficial  to  him  than  the  whole 
at  toe  day,  and  the  value  of  the  satifaction  is  not  material;  Co.  Litt:  21 2«  b. 

So  in  Combes  v  Wane,  abridged  ante,  vol.  i.  p.  125.  Pratt,  C.  J  said,  as  the  plaintiff 
liad  a  good  cause  of  action,  it  can  only  be  extinguished  by  a  satisfaction,  he  agrees  to  ac« 
cept,  and  it  is  not  his  agreement  alone  that  is  sufficient;  but  it  must  oppear  to  the  Conrt  to 
be  a  reasonable  satisfaction,  or  at  least  the  contrary  must  not  appear;  Heathcote  v.  Crook- 
shanks,  abridged  supra.  Asburst,  J.  The  only  question  here  is,  whether  this  promise  by 
the  plaintiff  to  take  a  less  sum  than  the  whole  demand  was  obligatory  on  the  party  ab 
arigine,  or  whether  it  was  nudum  pactum  for  want  of  a  consideration;  Fitch  v.  Sutton, 
abridged  ante,  vol.  i.  p.  121.  Lord  Ellenborongh.  There  must  be  some  consideration  for 
the  relinquishment  of  the  residue;  something  collateral  to  show  a  possibilitv  of  benefit  to 
the  party  relinquishing  bis  further  claims,  otherwise  the  agreement  is  nudum  pactum; 
Steiooian  v.  Afagnus.  1 1  East,  392;  S  Campb.  126.  It  is  true,  that  if  a  creditor  simply 
agree  to  accept  less  from  his  debtor  than  his  just  demand,  that  will  not  bind  him. 

t  But  the  receipt  of  a  les.4  sum  without  an  acknowledgement  under  seal,  ie  sufficient;  Co. 
Litt.  212;  BennePs  case,  6  Co.  Rop.  177. 
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by  the  defendant's  counsel,  that  in  effect,  by  this  agreement,  the  debt  was  as- 
certained, a  fund  was  provided  lor  the  payment  of  it,  and  all  the  creditors  were 
bound  to  forbear.  If  the  fact  had  been  so,  that  might  have  been  a  good  plea, 
but  the  reverse  appears  by  the  defendant's  plea.  For  the  first  debt  is  not  as- 
certained by  the  agreement;  it  is  only  averred  that  it  amounts  to  so  much,  nor 
1b  any  time  specified  for  the  payment  of  it;  and  no  hind  is  appropriated  for  the 
payment  of  the  debt. — Judgment  for  plaintiff. 

2.  Steinman  V,  Magnus,  T.  T.  1809.  K.  B.  11  East,  390;  S.  C.  2  Campb. 
124.  S.  P.  Bradley  v.  Gregory.  H.  T.  1810.  2  Campb.  383.  Combes  v. 
Wane,  ante,  vol.  1.  p.  125. 
Or  tlM  Action  by  the  payees  against  the  drawers  of  two  bills  of  exchange  dated 

whole  or  .  ^(y^^  q^^  iqq^^  t(j^  ^^^  for  400i.,  and  the  other  for  376/.  4$.  Id.;  payable  res- 
nnteed^  pectively  at  six  months  after  date.  The  defence  was  that  the  plainti^^^s,  along 
a  surety  i  ^^^^  ^^  other  creditors  of  the  defendant,  had  signed  an  agreement  not  under 
seal,  of  which  the  following  is  a  copy : — ^^  We  the  undersigned,  being  respect- 
ively creditors  of  Messrs.  Magnus,  of  Great  Somerset  Street,  Whitechapel,  in 
the  county  of  Middlesex,  do  hereby  agree  for  ourselves  respectively,  to  take 
and  accept  20/.  per  cent,  in  full  payment  and  satisfaction  of  our  several  and 
^  respective  debts  due  at  the  date  thereof;  and  upon  payment  of  the  said  201. 
per  cent,  we  hereby  release  and  for  ever  discharge  the  said  Moses  Magnus, 
his  heirs,  executors,  and  administrators,  and  every  of  them,  for  ever,  as  to 
the  remaining  80/.  per  cent  ;  and  it  is  hereby  agreed  to  receive  the  said  20/. 
per  cent,  in  manner  following;  that  is  to  say,  10/  per  cent  upon  or  within  one 
month  after  the  execution  of  these  presents,  &  per  cent,  secured  by  the  ac- 
ceptance of  Mr.  Garland,  of  Bunhill-row,  payable  in  five. months,  and  the  re- 
maining 5/.  per  cent,  on  the  like  acceptance,  payable  in  nine  months.  Dated 
this  1  Itb  day  of  November,  1806."  Signed,  ^c. 

The  defendant's  counsel  offered  to  prove,  in  addition  to  this,  that  the  plain- 
tiff's were  paid  the  composition  of  20/.  per  cent,  pursuant  to  the  terms  of  (he 
agreement;  that  they  were  active  in  procuring  other  creditors  to  sign  it;  and 
that  the  defendant  had  been  put  to  considerable  expence  in  consequence  of 
of  this  agreement.  For  the  plaintiffs  it  was  insisted  that  these  facts  furnished 
no  defence  at  law  to  the  present  action;  and  relied  upon  the  authority  of  Fitch 
v.  Sutton,  abridged  attte^  vol  1.  p.  121.  in  which  it  was  held  that  the  accept- 
ance of  a  loss,  cannot  be  a  satisfaction  in  law  of  a  greater  sum  than  due.  li ' 
payment  of  a  sum  short  of  the  debt  did  not  operate  as  satisfaction,  no  more 
could  a  security  for  such  a  sum  by  whomsoever  it  might  be  given.  But  the 
judges  were  all  clearly  of  opinion,  that  the  facts  ofiered  to  be  proved  on  the 
part  of  the  defendant  amounted  to  a  good  defence  at  law  to  the  action.  They 
thought  that  this  case  was  distinguishable  from  Fitch  v.  Sutton,  as  it  did  not 
appear  there  that  third  persons  were  concerned;  and  that  the  fraud  there  prac- 
tised upon  the  other  parties  to  the  agrecwfient,  brought  the  case  within  the 
principle  of  Cockshott  v  Bennett,  2  T  R.  763.  abridged  po«/,  15.  If  it  had 
not  been  for  this  agrQement«  it  might  ha\e  been  impossible  for  the  plaintifis 
j"  9  J  to  recover  so  much  as^iO/.  per  cent,  upon  the  amount  of  their  debt;  and  the 
security  they  obtained  from  Garland  was  a  valuable  consideration  for  their  re- 
leasing the  residue  But  it  would  be  a  fraud  upon  Garland,  if  the  defendant 
could  still  be  sued,  in  breach  of  the  agreement,  for  the  full  amount  of  his  debts. 
3.  Butler  v.  Rhodes.  M.  T.  1794.  K  B  1  Esp.  236. 
Or  by  the  It  appeared  in  this  case  that  the  creditors  of  the  defendant  having  been  ap- 
asBicnment  plied  to  for  their  consent  to  accept  a  composition,  the  plaintiff,  one  of  them, 
of  the  debt  desired  that  a  drafl  of  the  usual  deed  to  that  effect  should  be  furnished  for  his 
'perusal;  that  the  plaintiff's  attorney  approved  of  the  drafl,  and ^ that  the  deed 
had  thereupon  been  prepared  and  executed  by  the  defendant,  who  thereby  con- 
veyed all  his  property  to  trustees.  The  plaintiff,  however,  refused  to  execute 
the  deed,  and  brought  this  action;  when  Lord' Kcnyon  held  that  the  action 
could  not  be  supported,  as  the  fact  of  the  assignment  having  been  made  consti- 
tuted an  act  of  bankruptcy,  and  deprived  the  defendant  of  the  means  of  paying 
his  creditors,  and  the  plaintiff's  consent  to  receive  the  composition  had  infiuen- 
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ced  other  creditors  in  determiaiog  to  come  into  the  defendant's  terms.     Ver- 
dict tor  defendant. 

4.  Wood  v.  Robbrts.  M.  T   J818.  K  B.  2  Stark.  417.  abridged  ante.  S.  P.    . 
Heathcote  v.  Crookshanks.  M.  T.  1787.  K.  B.  2  T.  K.  24.  Cooling 
V.  NoYEs.  M.  T.  1795    K  B.  6  T.  R.  264.  Cranby  v.  Hillary.  2  M.Orothercr© 

*S.  120.  d'*!^*'*'" 

It  was  contended  in  this  case  that  as  there  was  no  general  composition  with  J^^  to^ib^ 
the  creditors,  nor  any  communication  between  the  plaintiff  and  any  creditor  compoii 
except   oncOy  the  agreement  to  receive  a  composition  was  no  answer  to  the  tioa  on  the 
.action.     But  Abbott,  C,  J.  held,  that  if  the  plainti  •  had,  by  his  undertaking  tofaHjb  of^ 
discharge  the  debt,  induced  any  other  creditor  to  accept  a  composition  and  pl*i>'^^'* 
discharge  the  defendant  from  further  liability,  he  could  not  afterwards  enforce  JJJJJJJJJJ  *^ 
hb  claims,  since  it  would  be  a  fraud  upon  that  creditor.  ^ 

6.   BooTUBEY  v.  SowuEN.  H.  T.  I8i-i.  K.  B.  .3  Camp.  175.  Orieretal 

The  creditors  of  the  defendant  entered  into  an  agreement  to  allow  him  time  oroditon- 
of  a  specified  duration  on  the  amount  of  their  respective  debts  j  "  and  to  take  with  the 
his  notes  payable  in  Loiulon  for  the  said  amount."     They  afterwards  com-*«<wWg« 
menced  the  present  act.on  on  a  bill  of  exchahge,  which  fell  due  previous  ^o®|j^**. 
the  date  of  the  agreement.     The  defendant  relied  on  the  agreement;  when  it^nd  are'mu 
was  objected,  on  the  part  of  the  plaintiff,  that  the  agreemont  was  void  for  want  taally  infla 
of  consideration ;  but  the  court  held  that  the  agreement  was  good,  as  the  sub-  ooced  there 
scription  of  all  the  creditors  was  sufficient  consideration  for  the  act  of  each  re- by. 
spectively. — Plaintiff  nonsuited. 

6.  Adams  v.  Tapling.  1694   K,  B.  4  Mod.  88.  abridged  antej  vol.  1.  p.  122.    [  10  ] 
Per  Cur.     In  covenant,  where  the  damages  are  uncertain,  and  to  be  reco-^'  ^^"J 
vered  as  in  this  cdse,  a  lesser  thing  may  be  done  in  satisfaction,  and  then  *c*  J JJ-'ertain** 
cord  and  satisfaction  is  a  g^od  plea.     But  in  an  action  of  debt  upon  a  bond^b^  redaced 
where  the  sum  to  be  paid  is  certain,  there  a  lesser  sura  cannot  be  paid  in  sa-  to  a  certain 
tisfaction  of  a  greater  ty.* 

7,  Fitch  v.  Sctton.  T.  T.  1804.  K.  B   5  East,  232;  S.  C.  1  Smith,  415. 

abridged  ante  Vol.  I .  p.  121 .  SS  **^  ** 

Per  Lord  Ettenborough,  C.  J.    It  cannot  be  pretended  that  a  receipt  <>^P«^tanc6^a 
only,  though  expressed  to  be  in  full  of  ail  demands,  must  have  the  same  opera- 1^^  ^^  ii^ 
tion  as  a  r<  lease.     It  is  impossible  to  contend  that  acceptance  of  171.  1U<.  is  ver  be  plea 
an  extinguishment  of  a  debt  of  50/.     It  was  expressly  determined  in  Cumber  ded  in  bar 
v.  Wane,  abridged  ante^  vol    I.  p.  125  that  acceptance  of  a  security  for  a  less-t?  •»  •« 
er  sum  cannot  be  pleaded  in  satisfaction  of  a  similar  security  for  a  greater;  and  ^^^^  * 
though  that  case  was  said  by  me  in  argument,  in  Heathcote  v  Crookshanks,  JJJJ 
abridged  antty  7 .  to  have  been  denied  to  be  law;  and  in  confirmation  of  that 
Mr.  JusHee  Buller  afterwards  referred  to  a  case  (stated  to  be  that  of  Hardcas- 
tle  V.  Howard,  H.  26'  Geo.  3,)  yet  I  cannot  iind  any  of  that  sort,  and  none  has 
befen  now  referred  to;  on  the  contrary,  the  decision  in  Cumber  v.  Wane  is  di- 
rectly supported  by  the  authority  of  Fennel's  case,  5  Rep.  117  which  never, 
appears  to  have  been  questioned. 

8.  Lynx,  et  al.  v.  Bruce.  T.  T.  1794.  C.  P.  2.  H.  VI  317.  And  an 

A  declaration  in  asiumpsii  stated,  that  in  consideration  that  the  plaintiff,  at  agreement 
the  defendant's  request,  had  agreed  to  accept  from  the  defendant  a  comi)osi-to  accept  a 
tion  of  1 4«.  in  the  pound  in  full  satisfaction  of  a  bond,  the  defendant  promised  ^^P^ 
to  pay  the  said  composition.     It  then  averred  that  the  composition  a^^ounted  y^^.^^^^^ 
to  73/.  13*.  6d.  and  that  the  defendant  had  paid  the  plaintifi*70/  as  part  thereof  of  a  debt,  is 
Preach,  that  he  had  not  paid  the  rcsiduu.     A  verdict  being  obtained  by  the  not  a  saffi 
plaintiff,  a  motion  was  made  in  arrest  of  judgment.     The  Court  said  :  this  is  acientconei 
very  clear  case,  when  the  nature  of  the  objection  is  understood;  the  con-^«™^^*** 
sideration  of  the  promise  is,   as  stated  in  the  declaration,    an  agreement  "^JP^j^^^l^y 
to  accept  a  composition  in  satisfaction  of  a  debt.      It  was  settled  in  the  ^i,^  ^^i^ior 
*  Or  the  pavment  ia  to  be  at  an  earlier  day,  or  a  different  place;  Fennel's  case,  8  Rep.  to  pay  the 
116;  or  a  choee  in  poflsession  be  given  for  a  chose  in  action:  8»  Rep.   118;  or  a  horse  orcompoti 
othar  property  in  specie  in  satisfaction;  Co.  Lit.  212.  b;  or  the  nature  of  the  action  altered ;  tion. 
Goring  v.  Qoring,  Yehr.  10;  scd  qu*  unless  it  confer  a  higher  remedy. 
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the  caso  of  Alien  v.  Harris  (1  Ld.  Raym.  122,)  that  upon  an  accord,  which 

this  is,  no  action  can  be  sustained.     We  think  that  doctrine  is  founded  upon 

principles;  interest  rtipublicas  vt  ait  finis  litium;  accord  executed  is  satisfaction, 

accord  executory  is  only  substituting  one  cause  of  action  in  the  room  of  ano- 

f   11  ]   ther.     An  accord  must  be  so  completely  executed  in  all  its  parts  before  it  can 

A  creditor  produce  legal  obligation  or  legal  eflTect,  that  in  Peyton's  case,  5  Co.  79.  b,  it 

agreeing  to  ^^^g  iiolden,  that  where  part  of  the  accord  had  been  executed,  tender  of  the 

^^^^^1^*^     residue  would  not  be  sanicient  to  make  it  a  bar  to  the  action,  but  that  tiiere 

tioD,  gecor  ™^>B^  b^  ^^  acceptance  hi  Satisfaction.     The  judgment  must  be  arrested. 

ed  b»  a  (D)  Qp  THE  CONSTRUCTION  PUT  UPON*  AND  EFFECT  OF  THE  DEED  OP    COMPOSI- 

?lk?^??^'  TION   CONTRACT. 

MinWimw  ^-  Steinman  v.  Magnu  .  E..T.  1809.  K.  B.  2  Camp.  124;  S.  C.  11  East, 
sorting  to  3^0*  ^ully  abridged  antCy  p.  8. 

tjw  waal  A  rule  nisi  for  a  new  trial  in  an  action  on  certain  bills  of  exchange  was  ob- 
remedlea  to  tained,  on  the  ground  that,  subsequently  to  taking  the  bills,  the  plaintiffs  had 
reccrrer  the  entered  into  an  agreement  to  accept  a  composition  at  the  rate  of  a  certain  per 
5Jj**^  centage  on  the  amount  of  their  respective  debts,  to  be  paid  at  specified  times 
by  the  acceptance  of  one  A.  B.  The  Court  were  of  opinion  that  the  present 
Ansomposi  action  could  not  be  maintained;  for,  if  it  were  allowed,  A.  B.  would  be  de- 
tmct^UI  ^^^^^y  <uid  the  object  he  had  in  suing  the  defendants  defeated, 
not  operate 2,  Atliff  v.  Scrimsheire.  T.  T.  1688.  K.  B.  1  Show  46;  S.  C.  2 
as  a  snapen  Salk.  673;  Comb.  123;  Carth.  63;  Holt.  619;  3  Dom.  437.  S.  P.  Car- 

sioB  or  ex  ygL^  v.  Edwards.  T.  T.  1689.. K,  B.  Carth.  210. 

m^t'of  the  ^^^^  ^^  bond.  The  defendant  pleaded  a  letter  of  licence  to  go  abroad  for 
originai  seven  years  without  molestation,  and  covenanted  not  to  sue  him,  and  that  if  he 
debt»anlea8  did  he  should  be  discharged  and  released  of  the  debt.  Demurrer.  Holt,  C. 
it  comains  J.  This  is  no  defeazance ;  if  it  be  a  covenant-perpetual,  that  is  an  absolute 
aetipula  release;  but  if  it  be  a  covenant  not  to  sue  withm  a  particular  time,  that  is  no 
fhl^nr^^t  I'clc'^se,  and  you  must  take  the  remedy  upon  the  covenant.  See  1  Roll.  Abn 
m  UiTdeb  ^3^-  ^9;  Cro.  Eliz.  352.  623;  1 1  Vin.  Abr.  461 ;  21  Hen.  7,  pL  23  4-30;  2 
tor  within    Bulst.  95*  290;  1  Show.  334.  anUy  vol.  i.  p.  199. 

aapMlM  3.  Lacy  v.  KiNaston.  T.  T.  1700  K  B.  1  Ld.  Raym.  690;  S.  C.  Holt. 
l!^!.!.!^  ^«P-  I'^'^'j  ^2  Mod.  551;  S.  C.  1  Salk.  575.     Fitrgerald  v.  Front. 

i«f«emnt  ^  ^   ^^^^  K.  B.  11   Mod.  254.  S.  P.  Dean  v.  Nbwhall.   H.  T. 

pleaded  as  1799.  K.  B.  8  T.  R.  168. 

a  release,  Per  Holt,  C.  J.  A  perpetual  covenant  never  to  take  advantage  of  acove- 
or  tbeorigi  nant,  &c,  in  order  to  avoid  circuity  of  action,  is  construed  to  operate  as  a  re- 
b*V^rf'^  lease;  as  if  A.  is  bound  to  B.  in  a  bond.  &c.  B.  covenants  never  to  sue  A.  up- 
J^^  ^  °'      on  the  bond,  this  will  be  a  bar  to  an  action  of  debt  brought  upon  this  bond,  be- 

*  cause  B.  has  bound  himself  against  all  the  remedy  that  he  might  have  upon 

c  d't  *^^®  bond.  But  if  A.  and  B.  be  jointly  and  severally  bound  to  (' .,  C.  covenants 
venants  not  ^^^^^  ^^  B"®  ^  >  ^is  is  no  defence,  because  he  has  a  remedy  against  B.  but 
to  sae  the    ■^'  ^^^^  h&ve  only  covenant,  &c  ;  see  ante.  vol.  I .  p.  799. 

debtor  at  all  this  is  an  acquitance,  and  the  covenant  may  be  pleaded  in  discharge  though  a  covenant  not 
to  sue  one  of  two  joint  and  several  obligors,  cannot  be  pleaded  as  a  release  by  the  other:t 

I   12    I  4.     Kesterton  v.  Sabery.  M.  T    1787.  K.  B.  2  Chit.  Rep.  541. 

And  when  An  assignment  had  been  made  by  the  defendant's  intestate  in  trust  to  pay 
upon  an  aa  creditors,  and  a,  covenant  had  been  entered  into  by  the  plaintiffs  not  to  sue  the 
sigaaient  in  gaid  intestate,  provided  the  estate;  were  fairly  accounted  for,  and,  when  suffi- 
tmst  to  cient  to  pay  5b.  in  the  pound,  a  dividend  made.  The  defendant,  when  sued 
fore'co've*  ^^  ^^^  action  as  administrator,  pleaded  such  covenant  as  a  release;  to  which 
nankin  the^^^  plaintiffs  replied,  that  5001.  were  afterwards  in  the  hand  of  the  trustees,  who 

deed  not  to  •  0eeds  or  instrnmenu  of  composition  are  generallj  comtmed  liberally,  so  aa  to  give  fall 
'^^^r^'''^  oifect  to  them*  and  tHough,  aa  against  the  debtor,  they  will  in  some  cases  be  construed 
tees  tmrly  gtrictly,  yet  equity  will  assist  a  composition  of  debts  if  obtained  without  fraud  and  upon  a 
account,  f^^^  representation;  1  P.  Wms.  751 ;  1  Vem.  210;  8  Atk.  588;  1  Equ.  Ah.  28;  Arab.  882; 
auchwve     |  q^^^  q^^  hq.  g  Atk.  627;  16  Ves.  372. 

nant  does  |  ^  condition  not  to  sue  a  debtor  within  a  named  time,  under  a  penalty,  does  not  extend 
not  amonnttQ  j|,g  executors  of  the  obligor,  unless  they  ore  named  in  the  deed;  1  Show.  881. 
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refuaedto  aecmint  for  the  same,  and  to  make  a  dividend  among  the  fleveral  t«  tal 
creditors  of  the  intestate.     Demurrer,  on  the  ground  that  plaintiff's  allegatioB  wlnrathe 
was  not  sufficient,  it  not  being  averred  that  the  trustees  ever  had  in  their  hands  jT*"^  ^ 
sufficient  to  pay  58.  in  Ihe  pound.     Joinder.     Per  Cur.     The  deed  in  this  ^^^ 
case  did  not  operate  as  an  absolute  release  of  the  plaintifPs  claim,  but  it  was 
merely  a  covenant  on  their  part  not  to  sue,  provided  the  effi»cts  were  fairly  ac- 
counted for.     Under  the  circumstances  B/s  covenant  is  discharged;  and,  as 
to  Che  point  made  the  subject  of  demurrer,  the  averment  that  the  trustees  had 
50Q1.  will  be  intended  to  mean  that  it  was  sufficient  to  satisfy  5s.  in  the  pound 
and  if  it  was  not  defendant  should  have  so  rained.     See  I    Ld.  Raym.  5M 
1  Roll.  d39;  1 1  Yin.  461;  Dyer.  140;  2  Salk.  573;  Comb.    1^;  Caith.  63 
Hok,l6]9;4B.  &A.  440. 

5.     Hbathcotb  v.  CiuMKSHANKs.  T.  T.  1787 .  K.  B.  2  T.  R.  34.  And  an 

To  an  action  upon  a  promissory  note,  and  for  money  had  and  received,  the  agrMment 
defondant  pleaded  that  he,  being  indebted  to  the  plaintiff  and  several  persons,  becweea 
and  unable  to  pay  and  satisfy  the  full  amount  of  tbeir  debts,  it  wi»  agreed  be-  ^  debtor  ' 
tweea  the  plaintiff  and  several  other  creditors  that  they  should  and  would  ac-**j[^  "^ 
cept  the  payment  of  53.  6d.  in  the  pound  on  the  amount  of  their  respective^   ^^j^ 
debts,  such  payment  to  be  made  within  a  reasonable  time,  in  full  satisfiiction  ac^pt  a 
and  dHcharge  of  such  their  debts;  and  averred,  that  within  a  reasonable  time  com^ 
then  next  after  the  making  of  the  said  agreement,  he  the  said  defendant  tender-  tioa  m  Mtb 
ed  and  ollered  to  pay  to  the  plaintiff  a  certain  sum;  being  so  much  as  amount-  ^<^oi>  of 
ed  to  5s.  6d.  in  the  pound^  which  the  plaintiff  refused  to  accept.     And,  vpon  ^^^IH^^ 
demurrer,  the  court  determined  the  plea  to  be  bad,  and  the  promise  of  the  i^  5^  p^^* 
plaintiff  to  be  titidiiiii|NBdttm  from  its  creation.     Here  the  debt  was  901.  and  a  »  a  noson 
priMnise  by  the  plaintiff  to  take  51.  only,  which  is  in  eirect  a  promise  to  give  the  able  tiaM. 
defendant  151.;  for  a  promise  to  forgive  is  similar  to  a  promise  to  give;  but  ^""y  J** 
such  a  promise  is  a  mtditmpacluiai  for  want  of  a  consideration,  and  therefore  is  ^^||^,^^ 
nol  binding  uidess  it  be  executed.     A  tender  is  not  in  all  cases  equivalent  tO|,,^_|,|  ^. 
payment ;  for  if  a  tender  be  (beaded  in  bar  of  a  promise^  is  not  taken  as  a  pay-  Me  of  tbe 
ment,  but  as  a  bar  to  the  action;  and  as  the  agreement  was  not  followed  up  by  eisditors  to 
an  actual  acceptance,  it  was  not  obliffatory.     And  per  BuUer,  J.:  if  the  ^^^ '*?'T^^|^ 
had  been,  that  by  this  agremeat  the  debt  had  been  ascertained,  a  fund  provi-^"^  ^ 
ded  for  the  payment,  and  all  the  creditors  bound  to  forbear,  it  might  have  been  ""i    |^  -. 
a  good  ^ea;  but  the  reverse  appears  by  the  plea.    See  6  T*  R.  !^3;  9  Esp   ^        ■' 
390: 4  £a8t,  97$; 5  id.  230;d  H.  Bl.  917;  1  B.  &  P.  386;  S  Campb.  989;  9If  5  cenpo 
id.  175.  utioaagfas 

6.  Thomas  v.  Courtmay.  M.  T.  1817.  K.  B.  1  B.  4*  A.  1.  Sb  aTpro 

The  creditors  of  an  insolvent  agreed  by  an  instrument  (not  under  seal]  that  ^iiioa  as  to 
they  would  accept  in  full  satisfacti<m  of  their  debts  I2s.  in  the  pound,  payable  ming  vp 
by  instalments,  and  would  release  him  from  all  demands.     One  of  the  credi-tiie  Meari 
tors,  who  signed  for  the  whole  amount  of  his  debt  held  at  the  time,  as  a  securi-  ^^^^^  ^ 
ij  for  part,  a  bill  of  exchange  drawn  by  the  debtor,  and  accepted  by  a  third  ^^  ^m\S!' 
person.     The  money  due  on  this  bill  having  been  siierwards  paid  by  the  ac-  tioiifhrni 
ceptor;'the  court  held  that  the  creditor  might  retain  it,  the  agreement  of  com- whieb  flosh 
position  not  containii]«  any  stipulation,  either  express  or  implied,  for  giving  up  daty  ean  be 
securities,  and  the  efimct  of  it  not  being  to  extinguish  the  original  debt.     See  1  inaplisd. 
M.  &S.  3(K;  2  M.  &S,  L  Sii4*te  iS* 

7.  Stock  v.  Mawson.  T.  T,  1798.  C  P.  1  B.  &  P.  286.  STthsai:* 

In  this  case  it  has  been  shown  (ante,  vol.  9.  p.  699)  that  the  creditors  of  a 
bankrupt  had  entered  into  a  composition  deed  to  receive  8s. '  m  the  pound  in   ^71^^ 
foD  discharge  of  their  debts,  and  agreed  to  release  every  thing  beyond  that  to  Swrjurfftii 
the  bankrupt,  and  join  in  a  petition  to  the  chancellor  to  super^de  the  commis-  bj  the  oem 
6ton;  and  one  of  the  creditors  having  two  distinct  debts  due  from  the  bankrupt,  potltisu» 
*  And  where  ooe  of  the  eredhoia  who  listiad  a  eompositioD  daed  for  the  whole  amooat  ■''d  an 


of  hk  debt,  held  at  tho  time,  as  a  seearity  for.  part,  a  bill  of  eiehange  drawn  by  the  debtor.  _ 
and  accepted  by  a  third  perMn,  the  money  dae  on  this  bill  having  altenivards  been  paid  by  >"  ,^*^*  *^ 
tbf  aceeptor,  it  was  helden  that  the  creditor  might  retain  it;  the  agreement  of  composition  '^^^  *^* 
not  esntaini^gany  stipnlation  for  giving  np  seenrities,  and  the  eflect  of  it  not  being  to  ex-  ^  *■?!  * 
tiqfBish  the  original  debt;  1  Vem.  28.  ^^  ^^ 

Vot.  W  ^ 
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compoAi    .  for  one  of  which  hc^posseF^ed  bills  to  the  full  amount,  received  his  dividend  of 
tioQ  money  3g^  ^j  ^jj^  pound  on  both  debts,  and  then  recovered  the   full  value  of  some  <^ 
terwlrS  re  *^^  *^***®'     ^^  ^^^^  decided  that  the  bankrupt  was  entitled  to  sue  for  the  mon^ 
covered  by  ^o  obtained  on  the  bills  in  an  action  for  money  had  and  received, 
a  creditor  8.   HoLMER  v   Vinbr.  E.  T.  1794.  K.  B.  1  Esp.  132. 

on  bills  for  The  defenco  ofTered  to  this  action  wa^  a  deed  of  composition  entered  into 
merly  given  by  the  plaintiff,  one  of  his  creditors  It  appeared  that  the  defendant  had  ac- 
T  forhi«"  ^®P*®^  certain  bilb  of  exchange  m  favour  of  the  plaintifi;  that,  being  indebted 
debt 'is  con  ^^  ^^^  plaintiff  beside  these  bills,  and  being  in  embarrassed  circumstances,  the 
sijored  ae  defendant  conveyed  his  property  to  trustees  for  the  benefit  of  his  creditonEk 
money  re  The  plaintiff  received  his  proportion  on  some  of  his  claims,  and  brought  this 
eeived  to  action  on  th^  bills.  Holden,  that  the  action  could  not  be  maintained,  as  it 
the  debtor's  ^ould  operate  in  fraud  of  the  other  creditors.  See  Stock  v.  Mawson,  supra, 
'■••  and  11  Ves.  493;   16  id.  372;  8  Ves.  84. 

A  party  It  appeared  also  in  tbia  case  that  the  plaintiff  held  bills  of  exchange  accept-  * 

^ho  has  qJ  by  ibe  defendant,  at  12  months  afier  date;  that  three  months  afler  the  bills 
inands  ^  ^^re  drawn;  the  defendant  executed  a  deed  conveying  his  property  in  trust 
against  an  ^^^  ^^^  benefit  of  his  creditors.  The  defendant  proved  all  his  claims  but  those 
insolTcnt,  on  the  bills  in  question,  and  after  a  considerable  delay  brought  the  present  ac- 
cannot  tion.  Lord  Kenyon  held  that  the  bills,  though  not  due,  might  have  been  prov* 
prove  one   ^d  in  the  same  manner  as  in  case  of  bankruptcy,  under  the  provision  of  the  stat. 

,"*"    ^^  7  Gee  1  c.  31.  nmking  the  necessary  allowance  on  account  of  interest. 
der  atom   ^'  ^^^^^^  ^^'  Wall,  M.  T.  1817.  K.  B.  1  B.  ^  A.  103;  S.  C.  2  Stark.  N. 
position,  P.  C.  195. 

and  at  a  A  creditor  of  B.  signed,  scaled,  and  delivered  a  composition  deed.     He  did 

sDbseqnent  not  set  the  amount  of  his  debt  opposite  to  hb  name,  in  the  deed,  although  the 
period  re  terms  of  the  deed  were  to  take  the  composirion  for  the  sums  set  opposite  to  the 
t  /  respective  names  of  the  creditors  who  executed  the  deed.  When  the.  plainti  iT 
the^remain  ^^^  called  afterwards  to  specify  his  debt,  he  said  that  he  expected  a  security  to 
der  I  under  be  paid.  The  deed  contained  a  covenant  on  the  part  of  the  creditors,  that  if 
saoha  deed  the  defendant  should,  on  or  before  a  certain  day  pay,  or  cause  to  be  paid  the 
a  ercditor  said  composition,  then  they  would  e.xecute  a  release  in  bar  of  all  demands;  and 
'"hu^'h^^h  ^^^y  further  covenanted  that  they  would  not,  within  the  time  granted  for  pay- 
b  not^dae  ™^°^  attach  or  molest  the  said  defendant,.  This  was  an  action  instituted  on  the 
allowing  a  said  security:  the  plaintiff  was  nonsuited.  A  motion  was  now  made  to  set 
rebate  of  in  aside  the  nonsuit;  but  the  court  refused  the  rule,  and  said:  if  the  plaintiff  had 
terest.  made  a  reserve  for  future  specification  of  his  debt,  and  had  executed  the  deed 
A  creditor  ^^  ^"  escrow  only,  we  should  have  entertained  no  doubt  upon  the  question; 
executing  a  but  he  has  executed  the  deed  without  any  qualification,  and  the  leavuig  a 
composi  blank  instead  of  specifying  the  amount  of  his  debt,  is  a  circumstance  to  which 
tion  deed  other  creditors  might  have  objected,  but  to  which  he  cannot  object.  It  was 
wiihoat  fcpe  j^^^  competent  to  him  to  leave  out  his  claims,  and  to  sign  for  part  only. — Rule 
anfoMt  of  refused. 

his  demand  10.  Walker  v.  Seaborne.  E.  T.  1809.  C.  P.  1  Taunt.  526. 

thereby  An  agreement  was  pleaded  in  this  case  whereby  certain  creditors,  among 

biads.  him  whom  were  the  plnintills,  agreed  with  the  defendant  to  accept  a  composition 
Ml  ^t'**^  on  their  respective  debts,  in  manner  following:  vi?..  a  certain  sum  at  the  period 
of  his  entire  ^^  ®*^  months  from  the  date  thereof,  or  sooner  if  certain  property  was  sold  with- 
claim.  ^^  ^^^^  time,  and  the  consideration  money  received;  and  the-  remainder  at  dif^ 
WKm  lerent  periods,  extending  in  the  whole  to  nine  months  from  the  date,  by  the 

diters^  ^'^  joint  notes  of  the  defendant  and  drawer,  and  the  creditors  undertook  that  they 
agreed  to  ^'^uld  not,  nor  would  either,  Sec.  afier  the  payment  of  the  dividends  last  speci- 
acflept  a  fied,  sue,  ^c.  the  defendant.  Averment,  that  the  said  last  dividend  had  been 
oomposi  duly  paid,  and  the  property  creating  the  contingency  sold  and  appHed,  &c. 
tion  on  re  RepHctition,  that  the  dividend  first  provided  for  had  not  been  paid,  though  the 
dividend''  ®  •  property  had  been  sold,  and  though  more  than  six  months  had  elapsed 
wiihin  six  *  ^^^  ^^  was  said  in  ex  parte  Howe,  Mont.  B.  L.  App.  97.  that  the  case  might  be  different 
mooths  or  ^^^^^®  creditor  had  separated  the  debts,  and  treated  one  of  the  debts  as  satificd  by  the  bills, 
aooner,  oa  '^^^^  claimed  a  dividend  only  upon  the  othci. 
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since  the  making  the  agreement.     Demurrer  and  joinder.     Ilolden,  that  till     [  15   | 
the  pajment  of  the  firat  dividend  the  consideration  was  incomplete,  the  Ian- the  happen 
guage  of  the  instrument  being  9uch  as  mi^ht  naturally  be  used,  considering  P®°*?g  ^^  * 
that  a  strong  probability  existed  tliat  the  property  would  be  sold  before  the  ex-  <^«>"*>n8«» 
piration  of  six  months,  and  therefore  that  the  completioti  of  the  contract  would  rim^lndep* 
depend  on  the  latter  payments.     Judgment  for  plaintiffs.  by  ilie  joint 

*  (E)    Op  FRAUDULENT  PREKKRRVrf.S.*  not««  oflha 

1.  CocKSHOTT  V.  Bbnnett     M.  T.  178».  K.  B.  2  T.  R   7C3.  ,  debtor uad 

The  defendants  being  considerably  inde!>ted  to  the  plaintilF,  and  several  *  »traiiger, 
other  creditors,  and  being  insolvent,  assigned  Over  all  their  e  ects  in  trust  tolnj^nof^o' 
pay  11«,  in  the  pound,  and  all  the  creditors  consented,  and  signed  a  deed  for^ue  the  deb 
that  purpose,  except  the  plainti  \  who  refused  to  sign  it  unless  the  defendant  tor  after 
would  give  him  a  note  for  the  remaining  9^.  in  the  ponnd^  which  he  according- paymtfii/ 
!y  did.     The  plainti )  then  signed  the  deed,  and  the  defendant  made  a  subse-  ^f  thedivi 
^uent  promise  to  pay  the  note.     It  appeared  also  that  the  rest  of  the  creditors *'^"^.*, '?*' 
would  not  have  signed  unless  the  plainti  V  did  so  likewise.     The  plaintiff  sued^^^lj^*^ 
the  defendant  to  recover  the  sura  for  which  the  note  was  given.     Afler  verdict  the  latter 
for  the  defendants,  a  rule  was  obtained  to  show  cause  why  a  new  trial  should  djvideodi 
not  be  granted.     But    *  were  paid, 

Per  Cur,  We  are  of  opinion  that  the  verdict  was  ri<vht;  for  if  a  bankrupt,  or^'*^  •'hold***' 
an  insolvent,  af^er  becoming  free  from  his  engagements,  having  no  restraint  j|,j^|'^|j^^j^ 
on  his  mind,  voluntarily  give  security,  such  security  may  be  enforced  in  a^court  ditora 
of  law  if  the  residue  had  not  been  absolutely  extinguished  by  a  release  or  legal  might  atili 
renunciation.     But  the  contract  in'the  present  case  is  a  fraud  on  the  rest  of  have  their 
the  creditors;  the  note  preceded  the  execution  of  the  deed;  the  defendants  were  ^c**®*^' 
absolutely  in  the  power  of  the  plainti!^  at  the  time  when  this  note  was  given;  Ifa  debtor 
he  took  an  undue  advantage  of  the  distressed  situation  of  the  defendants.     If  af^dr  com 
this  note  had  been  obtained  by  actual  compulsion,  there  is  no  doubt  but  that  it  pounding 
would  be  void.     Now  this  is  equivalent  to  it:  then,  if  the  security  was  void  atjl!,       ^^* 
its  creation,  no  subsequent  promise  can  ^et  it  up  again.     Here  tho  note  was  j^^^^ 
void  on  the  ground  of  fraud,  and  any  subsequent  promise  must  be  a  nudum   116    1 
pactum.  paj  any  of 

*  Although  equity  will   support  a  fair  and  equal   composition,   it  will  always  set  aside  ^bc™  the  re 
partial  and  underhand  agreements,  or  a  composition  made  upon  a  misrepresentation  of  the^jdue  of 
debtor's  circumstances.     Where  a  trader,  upon  failing,  entered  into  a  composition,  but  made  their  de 
a  private  agreement  with  some  of  his  creditors  to  pay  them  the  whole,   it  was  held  fraudu-  niandii, 
Uat  and  void;  Child  v.  Daobridge,  2  Vern.  72;  and  see  Mawson  v.  Stot  k,  6  Ves.  300.  sach  agree 
So  where  a  wife,   with  her  trustees'  consent,  gave  up  a  pirt  of  her  portion  in  order  te  ^nent  is  bin 
compound  with  her  husband's  creditors,  it  was  held  that  any  private  note  or  security  diDg>  provi 
taken  by  any  of  the  creditors,  for  more  than  their  shaie,  should  bo  set  aside,  Middleton  dcd  it  be 
v.  OobIow,  1.  P  Wms.  768;  and  see  Cecil  v.  Plaistow,  I  Anstr.  202.     And  where  a  person  ^ot  in  par 
having  agreed  with  his  creditors  for  a  composition,  cave  one  of  them,  who  would  not  other-  "uaoce  of 
wise  consent,  a  bond  for  the  residue  over  and  above  his  composition.  Lord  Ilardwick  seemed  one  previ 
to  be  of  opinion,  that  it  came  within  the  principle  of  stat,  6  Geo.  2.  c.  30.  a.  124.;  because  oos  to  the 
a  penon,  having  entered  into  a  composition,  may,  by  contracting  to  pay  the  whole  debt  to  compoai  ^ 
one  or  more  obstinate  creditors  as  a  consideration  for  their  not  appearing,  or  not  opposing  ^>on,  and  ui 
the  composition,  deceive  the  bulk  of  iheir  creditors,  who  may  itnagine  the  outstanding  debts  '''■d  of  the 
to  be  le»  nnmeroBS  than  they  really  are;  fiporret  v.  Spiller.  I  Atk.  105.     But  in  Lewie  v.  •thor  credi 
Chase,  I  P.  Wms.  620.  the  Court  refused  to  relieve  a  bankrupt  from  a  bond  which  he  had  ^oib,  and 
given  a  creditor  for  his  whole  debt  (who  had  petitioned  against  his  certificate),  given  '"^       T^f^' 
consideration  of  his  withdrawing  such  petition.     This  case,  liowever,  as  is  observed  by  Mr.  due  of  the 
Cox,  seems  to  be  overruled;  Summer  v.  Brady,  1  T.  R.  G47;  and  inconsistent  with  Mid- demand  be 
dleton  V.  Ld.  Onslow,  1  P.  Wms.  768;  Smith  v.  Bromley,  and  Jones  v.  Barclay,  Dougl.  not  eitin 
696;  Coekflhott  v,  Bennett,  2  T.  R,  763;  and  where  a  creditor  was  prevailed  on  by  ihegiishedibot 
debtor  to  represent  his  debt  as  less  than  it  really  was,  and  received  notes  as  a  dividend  upon  if  ^'^^  ^^^ 
a  composition  for  the  remainder,  and  bonds  for  that  pait  of  the  debt  which  was  held  back,  ^'^y.'^'  '^ 
it  was  ordered  that  the  bonds  should  be  delivered  up,  but  that  the  creditor  should  be  enti-  ^  "^"f^  *^°^ 
tied  to  the  benefit  of  the  notes  after  all   the  trusts  of  the  composition  deed  were  satisfied;  bo  given  at 
bnt  that  he  should  be  restrained  from  proceeding  on  them,  until  it  was  ascertained  whether  ^w  time  of 
the  trust  could  be  carried  into  execution,  so  that  all  the|partios  might  receive  what  wasinten-  compound 
ded  for   them;  Eastbrook  v.  Smith,  8  Ves.  456.     Where  a  pereon  is  guilty  of  fraud  and  «ng»  •uchse 
breach  of  trust,  and  seeks  relief  in  equity  against  his  ov/ii  underhand  agreement,  equity  will  cunty  u 
not  b  general  afford  it.     As  where  A.  was  entrusted  to  rr.-(Mve  interest  on  tallies  which  he  void,  aijd 
had  pledged  to  B.,  and  A.  several  tinies  received  the  interest  and  paid  it  to  B. ;  at  length,  "Ot  veida 


tft  COMPOBITION  WITH  CREDITORS.— FrwtAdent  Pr^ermcei. 

ble  only.  2.  Jackson  v.  Lomas.  H.  T.  1191.  K.  B.  4  T.  R.  166- 

Bad  incapa      Declaration  in  aMumpsit,  stating  that  the  ilefendant  was  indebted  to  the 
bl6  of  being  p],un|i(f3  in  3SSI.  8«.  4d.  on  a  bill  of  exchange,  accepted  hy  the  defendant  §mr 
^^^^^^  goods  sold;  that  on  the  S6th  of  April,  1787,  the  defendant  being  inaolyent,  a»- 
promiM.      signed  all  his  estate  and  eflects  to  trustees  for  the  benefit  ot  his  creditors;  that 
If     d  bto  ^°  the3l8t  of  July^  1787,  it  was  agreed  between  the  plaintiPs,  the  defendaat, 
anlnhis  '^D^lon^  Edensor,  that  the  plaintifis  should  execute  the  deed  of  trust,  which 
eflbets  in     w>is  then  in  part  executed  by  the  creditors;  and,  in  order  to  enable  the  plaintifis 
tnwt  for  his  to  obtain  payment  of  such  part  of  their  debt  as  they  should  not  receive  from, 
crediton,    dividends  under  the  deed,  it  was  agreed  as  follows:  that  the  plaintifis  should 
and  befora  receive  the  dividends  under  the  trust-deed  in  part  discharge  of  their  debts,  and 
o/tbc  credi  ^  P^yQ^D^  of  the  remainder,  the  defendant  undertook  to  recommend  parcels  of 
toM  have  «x  cotton  to  the  plainti  s  for  purchase,  the  profits  to  be  made  of  which  the  de- 
.  cevted  the  fendaut  undertook  should  in  three  years  make  good  the  deficiency:  but  if  the 
deed,  one    profits  on  the  cottons  should  not  be  suflicient  for  that  purpose,  the  defendant, 
of  them  ex  10  iiig  ^^^  right,  and  Edensor,  as  his  surety,  severally  undertook  to  satisfy  the 
tlM^ith  of  P^^^^^''  '^®  remainder  of  their  debt  after  the  three  years;  and  if  any  loss,  in- 
a  private     "tead  of  profit,  should  arise  upon  the  cotton,  to  make  good  the  sane  over  and 
agnwmaBt,  besides  what  should  be  due  to  the  plaintii's  for  their  debt.     It  then  stated,  that 
aecmiDg  to  the  plaintifis  executed  the  deed;  that  they  purchased  large  quantities  of  cotton 
himralfan  recommended  by  the  defendant,  which  they  sold,  but  that  those  purchases  pro- 
*dvimu''    duced  a  loss  of  107/.  l6t.  lOd.  in  addition  to  their  debt;  and  that  they  had  re- 
rnebsme'  ^^^^^  >^  dividend  under  the  trust  deed.     There  was  a  count  on  the  bill  of 
iDont  is       exchange  for  383/.  8«.  4d. ;  another  ibr  goods  sold  and  delivered,  and  the 
1^  17   I     common  money  counts.     The  defendant  pleaded  the  general  issue.   A  verdict 
▼Old,  tho*    was  found  for  the  plaintiiiis;  and  on  a  rule  to  show  cause  why  a  nonsuit  should 
he  may       not  be  entered,  it  was  said, 

b^e  exeea  p^  Q^^  jlie  foundation  of  this  agreement  was,  that  the '  plaintifis  should 
the  Wme^al  ®<^"^^  ^^®  ^^^  ^^  trust;  and  the  circumstance  of  their  not  signing  it  until  after 
lowed  for  ^^^  ^^^  June,  rather  adds  to,  than  diminishes  the  fraud;  for  that  was  not  ap- 
the  oredi  parent  on  the  deed  itself;  and  it  was  done  with  a  view  of  signifying  to  the 
tors  to  come  other  creditors  that  they  had  come  in  under  the  deed.  But  the  general  prin- 
in.  eiple  is,  that  a  secret  agreement  of  this  kind,  made  between  the  insolvent  and 

some  of  the  creditors,  in  order  to  induce  tho  rest  of  the  creditors  to  agree  to 
the  composition,  is  void;  and  therefore  it  is  immaterial  whether  the  plaintifis 
executed  the  deed  before  or  after  the  ^6th  of  July 
^wlw     '  ^'  Leicester  v.  Rose.  M.  T.  1803.  K.  B.  4  East,  371. 

ment  «  ^  ^^^  ^^^^  ^^  proposed  to  the  creditors  of  an  insolvent,  whereby  they  all 

void,  if  it  engaged  to  accept  payment  of  their  debts  by  six  instalments;  the  second, 
be  only  to  third,  and  fourth  of  which  were  to  be  guaranteed  by  colateral  security,  and 
Gominae  to  the  fifth  and  sixth  were  to  remain  on  the  single  security  of  the  insolvent.  8ev« 
P^JJjJJJJJ  ^  eral  of  the  creditors  refused  to  sign  unless  the  plaintiffs  did.  In  order  to  in- 
carity  ^^^^  ^^®  plaintiffs  to  sign  the  deed,  the  defendant,  at  the  instance  of  the  insol- 
which  the  ^^^^^  agreed  that  he  (the  defendant)  would  procure  the  plaintiffs  a  collateral 
creditor  security  for  the  fifth  and  sixth  instalments  within  a  given  time;  whereupon  tho 
hold  before  plaintifis  signed  the  trust  deed,  and  the  other  creditors,  who  had  before  refus- 
the  eompo  ^^^  signed  also,  but  without  any  knowledge  of  the  agreement  between  the 

In  eontem    ^"'^ii*S  money,  he  received  not  only  the  inter^t  bnt  the  principal,  and  ihorllv  aflerward 
platioa.*      f^ii^t  &n<l  entered  into  a  composition  with  his  creditors,  hot  B.  wonld  not  accede  to  it  with- 
out a  greater  composition,  which  A.  agreed  to  give  him;  no  relief  was  afforded  to  A.  on  a 
bill  filed  by  him;  Small  v.  Brackley,  2  Vem.  602.     Bnt  in  Jackson  v.  Mitchell,  13  Ves. 
580.  which  was  asnit  by  creditors,  it  was  held,  upon  principles  of  public  policy,  tluaa  bond 


upon  the  mnnd  of  concealment;  bnt  Lord  Eldon  mentioned  a  cas^.  in  which  Lord  Thnrlow 
had  held  that'poch  a  bond,  where  part  «*f  the  transaction  was  that  it  should  be  coiamiinicatcd 
to  the  rest  of  the  creditors,  was  good;  and  see  tx  parte  Barton,  1  Atk.  266. 

*  Arid  where  the  defendant,  amonc  other  creditors  of  the  plaintiff,  accepted  a  conposi 
tion  of  payment  by  instalments,  the  defendant  took  a  new  bond  for  half  his  demand,  and 


WITH  Ca£DiTOR8.--J^WiiiifaileR^  id 

plaintiffii  and  defendant.     An  action  having  been  brought  for  the  non-perforni-   [  >t  J 
ance  of  this  agreement^  it  was  holden  to  be  a  void  contract,  on  the  ground  fito  b  a  biU 
that  it  was  a  fraud  against  the  other  creditors;  and  although  in  this  case  the  J!^!**^ 
stipulation  by  the  plaintiffs  wm  for  a  further  security,  and  not  for  more  money,  ^T'd  b*™ 
there  was  not  any  dtfierence,  in  substance,  whether  a  creditor  stipulated  ^or^^^^^ 
that  which  he  thought  would  produce  him  money  more  certaiaj^,  or  fi>r  a  fall  to  one 
lacger  sum  than  he  had  agreeo  to  take  in  eemmon  with  the  other  creditors;  B.  «  ciedi 
that  it  was  equally  a  fraud  upon  the  creditors  to  stipulate  for  either.    2  T.  R.  torof  defen 

7^^  dant,  to  im 

4.  Brtamt  v.  Chbjj^ib.  T.  T.  1816.  N.  P.  I  Starkie,  929.  t^^\nn>^ 

Action  by  drawer  ef  a  bill  agaioet  acceptor.     It  aqppeared  jtbat  one  A.,  on  ^i^^d  of 
the  representation  of  the  plaintiff,  had  given  credit  to  the  defendant;  and  de-  oompoii 
iendanty  having  made  a.  composition  with  his  credttoie,  applied  to  A.  to  exe-  tion  for  it^ 
cute  the  deed. .  A,  refesed  to  do  it,  unless  plaintiff  would  pay  him  the  remain- 1**  ^poand 
der  of  the  debt,  iMWceiving  that  he  had  guaranteed  it.    Plaintiff  paid  it,  and  ^^f^^"j[t. 
A.  executed  the  deed;  the  bill  in  question  was  accepted  by  defendant  to  v^ui^  ji^^  ^t^^ 
burse  plaintiff.    Defendant's  counsel  insisted  that  this  payment,  if  enforced,  ^  private" 
would  be  a  fraud  on  the  other  creditors;  for  it  was  an  indirect  mode  of  paying  agreement 
A.  his  whole  demand.    I^ord  Ellenbarouoh  assented.— Plaintiff  ncpnsuited.     made  bv 
5.  Wblls  v.  Girling.  M.  T.  1819.  V.  P.  4  Moore,  78;  S  G.  1  B.  ^     oneeredi 

B.  447.  ^btoi^'' 

A  creditor,  for  money  lent  and  goods  supplied,  agreed  with  the  debtor  that  coniidera 
if  he  would  secure  him  (the  former),  he  would  endeavour  to  prevail  on  the  tion  of  the 
rest  of  the  creditors  to  accept  a  composition.     A  note  was  accordingly  given  former  sign 
and  signed  by  the  defendant  as  a  security,  and  it  was  also  agreed  to  Keep  the  ing  a  eom 
transaction  a  secret  from  the  creditors;  held  that  the  transaction  was  fraudu-  ^|!'^." 
lent,  and  the  note  void;  and  it  did  not  alter  the  case  that  the  interference  fail-  ^^  *^^  ^^^ 
ed,  and  the  party  becaoie  bankrupt;  in  all  such  cas^sthe  question  is  whether  gr^Qg^  ^f 
the  transaction  was  meant  as  a  fraud  upon  the  other  creditors.  nrand,  no 

Caiosd  by  virtae  tiiereof  » rendeied  valid  by  the  arrangement  of  such  composition  deed  be- security  ob 
iqg  afterwards  abandoned. 

6.  FsiZE  V.  Rakoall.  M.  T.  1794.  K.  B.  1  Esp.  21^4.  Bataltbo' 

Per  Lord  Kenyon.     The  coses  on]y  go  the  length  of  deciding  that  where  in  these  ca 
a  creditor  procures  from  his  debtor  a  security  for  the  payment  of  a  sum  be-"^.^^®  '® 
yond  that  secured  to  th3  other  creditors,  that  such  is  void;  but  that  the  s^curi- ?^^^  Jj*^ 
ty  so  taken  for  the  overplus  only  is  void,  not  that  for*  the  composition  itself.        .]„,  n,ay  be 
7.  Feise  v.  Randall.  H.  T.   1795.  K.  B.  6  T.  R.   146.  Jroid,  it 

In  an  action  on  a  bill  of  exchanze,  it  appeared  that  by  a  deed  of  composi-  does  not  in 
tion  between  a  trader  and  his  creditors,  it  was  agreed  that  the  trader  should  validate  tlie 
give  them  his  bills,  accepted  by  a  friend,  for  lOt.  in  the  pound,  payable  in  cer-^f^^"^^  "'*' 
tain  portions  at  fixed  periods,  and  his  own  promisorv  notes  for  the  remaining  ^ii^on!" 
6a.  y  and  that  the  creditors  should  be  at  liberty  to  take  his  own  notes  only  for  ^^^  ^^^^ 
their  full  demand  if  they  pleased.     One  of  the  creditors,  who  signed  the  deed,  ^^j  ,  ^m 
took  biUs  from  the  debtor,  accepted  by  his  friend,  for  the  whole  Ids.  in  the  position 
pound,  nay  able  at  the  same  respective  times  as  the  bills  agreed  to  be  given  by  deed  the 
the  deea  of  composition.     The  payment  of  these  bills  was  resisted,  on  the  <lebtor 
ground  that  it  was  a  security  beyond  that  agreed  for,  and  greater  than  the  !||!^^^  |q 
wier  creditors  obtained.     But  the  court  held  the  transaction  fair,  the  creditor  ^JpoQo^, 
not  receiving  by  it  more  than  the  other  creditors.  10#,  to 

by  one  A.  B.;  and  the  other  5«.by  the  debtor's  not^  only,  A.  B.  gives  to  one  of  the  credi-be  oeenred 
tors  his  note  for  15«.  he  having  refnsed  to  take  the  debtor's  for  the  5«.t  it  is  valid,  and  . 
may  be  enforced,  since  he  does  not  receive  more  than  the  other  creditors.* 

onlv  took  the  composition  on  the  other  haif,  this  was  held  void  as  a  freed  en  the  crediton, 
^nd  on  the  wife  of  the  plaintiiT,  who  had  joined  in  the  secority  for  the  oompoiition;  Ceoil 
▼.  Pi«islow»  1  Aatt  202.  So  whsro  a  creditor  apparently  aeeeptaand  fives  a  receipt  for 
the  conipositioo,  in  order  to  enable  the  debtor  to  deceive  hu  other  creditors,  bat  takes  a 
secority  rpr  the  rest  of  his  demand,  snch  security  is  void,  althongh  there  is  no  joint  agree- 
ment among  the  creditors,  uor  any  one  in  fact  deceived  by  the  fraud ;  Fawcet  v.  Gee,  8 
Aaet,  910. 

^  And  a  preference  may  btf  rendered  valid  by  the  agreement  being  notified  to  all  the  ci e- 
ditors  sad  iotettes;  18  Ves.  686;  and  obtaining  their  consent:  1  P.  Wm^.  76^;  and  a  recital 


U  COMPOSITION  WITH  CR£DITORS.-^o«2anc6  of, 

[    19   ]  (F)   Of  the  avoidance  op  the  DGBD,  or  COMPOSITfON  CONTRACT. 

When  a  {a)     Bif  nwirprrformaince.  of  acts  to  be  done  by  the  dc6for** 

t'^T  K  ^^  ^'  Cranle?  v.  lliLLABT.  M.  T.  18 19.  K.  B.  2  M/&  S.  120.  S  P.  Booth- 
ed  frim  hw  °^^  ^'  Sowden.  H.  T-  1812.  3  Campb.  176.  abridged  ante,  p.  9. 

d«bt  bj  the     ^^  plaintilT,  the  drawer  of  a  bill  of  exrhange.  accepted  by  defendant,  a- 
perform       greed  with  him,  and  the  rest  of  his  creditors,  to  take  a  composition  of  8s,  in 
ance  of       the  pound,to  be  secured  by  promisory  notes,to  be  given  by  defendant, pay  able  on 
some  a^t,  it  certain  dayt,and  that  defenTlant  should  assign  to  the  creditors  certain  debts,opon 
IB  for  him    ^jjj^jjj  tjj^y  should  execute  a  general  release  The  assignment  was  executed, and 
tbeactwith  ^^  ^^®  creditors,  except  the  plaintiff,  received  their  composition,  and  executed 
oat  waiting  the  deed;  and  plaintifF  might  have  received  his  promisory  notes  if  he  had  applied 
till  perform  for  them;   but  it  did  not  appear  that  the  defendant  had  even  tendered  them  to 
ance  is  de   plaintiff,  or  that  he  had  ever  applied  for  them.     The  piaintiff  accordingly  a^ 
S*^^**^  terwards,  and  after  the  days  of  payment  of  the  promisory  notes  had  expired, 
^^  ^    ^     commenced  this  suit  on  the  bill  of  exehange;  and  although  it  was  urged  that 
there  had  been  no  infraction  of  the  agreement,  so  as  to  render  it  null  and  void, 
and  remit  the"  plaintiff  to  his  original  remedy;  the  Court  held,  that  the  defend- 
ant's not  having  gone  and  tendered  the  notes  amounted  to  a  violation  of  the  a- 
greement,  and  observed:  the  rule  is,  that  the  person  to  be  discharged  is  bound 
to  do  the  act  which  is  to  discharge  him,  and  not  the  other  party. 
[-  20  J  2.     WiGLESwoRTH  V.  White.  H  .  T.  1816.  I  Stark.  218. 

Hence,  in  Action  for  goods  sold,  &c.  Defence,  that  the  creditors  of  the  defendant,  in 
an  action  consideration  of  his  assigning  all  his  stock  in  trade  and  book  debts  to  a  trustee 
for  goods  for  the  benefit  of  his  creditors,  agreed  to  execute  a  release,  as  soon  as  the 
*h  ^d^***"  property  should  realize  the  sum  of  2381.  It  was  further  proved,  that  the  cred- 
iiacompo^**®'^®  had  taken  a  security  from  a  purchaser  of  the  stock  in  trade  for  the  sum  of 
flition  with  ia  the  compoflition  deed  ia  the  beat  evidence  of  the  creditors*  acqaiesence;  15  Ves.  67;  bat 
creditors,  parol  evidence  may  be  given;  id.  Those  who  contend  that  the  agreement  is  known  to  all 
and  assign  the  creditors  who  are  bound  to  prove  it;  id.;  if  a  ciedilor  who  has  goods  pledged  with  him 
mentof  pro  execute  a  deed  of  composition,  it  is  his  duty  to  state  the  faet  to  the  creditors;  per  Grafaam^ 
party,  with  B.  in  Birdwood  v.  Raphael ,  6  Price,  602. 

a  elaose  to  *  A  conrt  of  eqnity  will  not  relieve  the  debtor  if  he  do  not  strictly  perform  bis  agreement, 
release  on  In  sach  cases  it  is  viewed  aft  the  voluntary  bonnty  of  the  creditor  who  remits  part  of  his 
the  proper  debt,  and  the  terms  most  be  strictly  complied  with.  Sewell  v  Mnsson,  1  Eq.  Abr.  28;  Rose 
ty  realising  ▼•  Rose,  Ambler.  382;  1  Vern.  210;  1  Ch.  Cas.  110;  ex  parte  Bennet,  2  Atk.  627:  Leigh 
a  certain  v.  Barry,  8  Atk.  685;  Mackenzie  v.  Mackenzie,  16  Ves.  872.  [f  there  be  a  dispute  be- 
som, if  the  tween  a  debtor  and  his  creditors  as  to  the  quantum  of  the  debt,  and  the  creditor  agree  to 
property  refer  the  dispute  to  arbitration,  and  articles  are  accordingly  entered  into  to  leave  to  arbitra- 
fall  short  of  tors  to  adjust  the  sum  that  is  due,  Vhich,  when  adjusted,  the  creditor  is  to  take  at  the  rate 
that  of  lis.  in  the  pound,  and  the  arbitrators  award  a  sum  to  be  due,  from  which  deducting  9s. 

amonnt,the  io  the  pound,  in  pursuance  of  the  articles,  the  remainder  is  to  be  paid  by  quarterly  instal- 
ments; and,  the  debtor  pay  the  first  instalment,  and  instead  of  punctual  payment  of  the 
second,  he  gives  two  notes  payable  at  a  future  day,  but  before  they  are  due  he  become  a 
bankrupt,*  it  seems  he  is  entitled  to  prove  the  whole  debt;  ex  parte  Bennett,  2  Atk.  626. 
Lord  Harkwicke  says,  the  general  rule  of  equity  with  respect  to  compositions  of  debts  has 
been  rightly  laid  down,  that  the  Court  will  not  dispense  with  the  point  of  time  in  composi- 
tions; for  where  a  creditor  agrees  to  take  less  than  his  debt,  so  that  it  be  paid  precisely  at 
the  day,  and  the  debtor  fails  of  payment,  he  cannot  be  relieved:  Eq.  Cas.  Abr.  28.  s.  3. 
This  was  in  the  case  of  common  creditors  and  debtors;  but  the  question  here  is  between  a 
creditor  and  a  debtor  who  becomes  a  bankrupt,  by  which  other  persons  are  interested, — the 
creditors  at  large.  Commissioners,  after  a  man  becomes  a  bankrupt  compute  interest  upon 
debts  no  lower  than  the  date  of  the  commission,  because  it  is  a  dead  fund;  and  in  such  a 
shipwreck,  if  there  is  a  salvage  of  part  to  each  person  in  this  general  loss,  it  is  as  much  as 
can  be  expected.  But  then  the  case  of  a  composition  differs,  K)r  it  is  broke  by  the  default 
of  the  debtor,  as  he  is  guilty  of  a  crime  and  '>  tort  in  becoming  a  bankrupt;  and  though  the 
genius  and  tnrn  of  the  bankrupt  acts  are  altered  of  late,  yet  it  is  by  the  old  acts  of  parlia- 
ment considered  as  a  wrong.  Therefore,  whatever  the  accident  is  which  happens  to  the 
debtor,  it  shall  not  affect  a  creditor  who  has  compounded  to  take  a  less  sum  than  the  original 
debt.  Upon  the  reason  and  justice  of  the  thing,  it  would  be  very  hard  after  Mr.  Bennet  had 
agreed  to  reduce  his  debt  to  lis.  in  the  pound,  if  he  should  not  be  permitted  to  prove  the 
whole  17002.  If  a  creditor  agree  with  his  debtor  to  take  a  less  sum,  provided  it  is  paid 
precisely  on  a  given  day,  and  the  debtor  fail  to  make  such  payment  on  the  day,  equity  will 
not  grant  the  debtor  any  relief;  Sewell  v.  Musson,  1  Eq.  A^r.  28.  Cvjus  est  dare 9  ejus 
CBtdisponere;  ex  ptxrte  Vere,  1812.  1  Rose,  284. 
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2SS1.     It  was  argaed  that  this  agreement  on  the  part  of  the  creditors  suspend-  plaintiff 
ed  their  right  of  action      But  Lord  Ellenhorough  held,  that  unless  the  credit-  «n»y  reoo 
ors  had  coosented  unconditionally  to  take  th6  assignment  of  the  eiVecta,  it  ^f 'Jf?QK[^» 
would  not  operate  as  a  satisfaction  of  their  demands;  nor  prevent  a  creditor'*"'  ' 

proceeding  at  law  until  the  stipulated  sum  was  realized. 

(6 ;  B\j  acts  of  fraud  or  mwrepre^ento^ton.t 
1.  CoowiNO  V,  Notes.  E  T.  1796.  K.  B.  6  T.  R.  263.  ^  crediior 

A  compositioa  deed  recited,  that  the  defendant,  heing  indebted  to  the  plain-  u  notb^ond 
tiff  and  others,  and  being  unable*  to  pay  them  their  full  debts,  it  was  agreed  fa^  aconopo 
that  he  should  pay  them  5s.  in  the  pound,  before,  ^c.    The  defendant  notma-'i^i<»>.^®^ 
king  the  payment  on  the  day  named,  the  plainti    obtained  for  the  purpose  of  !^  ^!^^  ^ 
setting  aside  the  execution,  cause  was  shown  against  the  rule,  on  the  ground  ^ny^'isre 
that  au  imposition  had  been  practised  on  the  plaintiff;  that  in  order  to  induce  presenla 
him  to  sign  the  deed  of  composition,  the  defendant  represented  to  him,  that  if  tion  has 
he  would  compound,  aH  the  other  creditors  would;  whereas  it  had  been  discov-be«D  prae 
ered  that  two  of  tlie  creditors  had  refused;  and  that  if  it  had  not  been  for  that  ^i^  to  ob 
noisrepreaentation,  the  plaint;    would  not  have  subscribed  his  name.    The  case  ^^^   »coii 
of  Heathcote  v.  Crookshanks,  2  T.  R  '-M  being  cited  in  support  of  the  rule,   F  21  1 
the  court  said,  that  case  did  not  influence  the  point  now  before  the  court,  inas-UeQCQ 
much  as  there  was  no  fraud;  now  here  the  agreement  was  not   binding,  the  where  a 
plaintiff  having  been  imposed  on  when  he  entered  into  it.      His  purpose  was  man  who  is 
not  answered,  as  other  demands  remained  unsatisfied;  his  intention  being  to ''^^'y  "^^^ 
make  the  defendant  a  free  man  by  the  composition,  that  was  his  inducement  to^?"|  "i^ 
accept  a  part  instead  of  the  whole  of  his  debt. — Rul^  discharged.  appearance 

2.     Monger  v.   Kent.   M.   T.    1700.   C.  P.   Mod.  558;  S.  C  2  Eq.  Abr.  of  meoWen 

479.  694,  cy,  loaato 

Per  Out'.  If  there  be  two  dealers,  and  one  of  them  is  very  much  indebted  ^ania  his 
to  the  other,  and,  in  order  to  get  an  abatement  from  him,  makes  him  believe  he  ^  ^  f*?'!^ 
is  insolvent,  by  absconding,  sculking,  or  shutting  up  shop,  whereby  the  other  ^  ^^^  ^^ 
has  just  cause  to  fear  the  loss  of  his  debt,  and  thereby  procures  a  release  or  an  to  an  abate 
abatement,  when  untruth  the  man  was  really  solvent;  the  court  will  relieve  a-  ment  and 
gainst  such  release;  but  otherwise,  if  the  party  has  not  just  cause  to  fear  the  release  of 
loss  of  his  debt.     See  2  Ves.  602.  thew  debte, 

(G)     Op  the  mode  of  taking  advantage   of  the  deed,  or  composition  ^iii^eT 

CONTRVCT. 

The  manner  in  which  advantage  is  to  be  taken  by  the  debtor  of  the  clause 
of  exoneration  usually  contained  in  deeds  or  contracts  of  composition,  depends 
upon  the  nature  of  the  original  security,  and  form'  of  action  adopted  by  the 
plaintiffs;  for  if  an  action  o(  assumpsit  or  debt  on  simple  contract  be  brought, 
the  defendant  may  avail  himself  of  the  composition  contract  as  a  defence  under 
the  general  issue  of  non  assumpsit  or  nihil  debet;  but  if  the  plaintiff's  claim  be 
founded  on  a  specialty,  and  debt  or  covenant  be  brought,  the  defence  must  be 
specially  pleaded,  and  cannot  be  proved  under  non  estfadnm.  See  these  rules 
stated,  with  the  authorities,  ante,  vol.  1.  p.  137.  138.  and  note. 

*  Bnt  if  creditors  are  to  execute  a  deed  of  assignment  by  a  slated  time,  or  the  deed  to 
be  void  if  it  be  not  ozecnted  within  ibe  time,  it  is  void  at  law;  but  'i*t  good  in  equity  if  it  be 
aAerwards  ezecoted  by  all  the  creditors,  although  not  till  subsequent  to  the  death  of  the 
debtor;  1  Coop.  105.     ^ 

.1  In  Soward  v.  Palmer,  ante^  vol.  iv.  p.  437.  it  was  determined,  if  a  creditor,  upon  a 
promissory  note,  agree  to^  take  as  a  composition  a  bill  drawn  by  the  debtor  upon  «  surety, 
for  one  part  of  his  debt,  but  that  the  note  shall  revive  if  the  bill  is  not  duly  paid,  and  the 
bill  when  due  is  dishonoured  by  the  acceptor,  and  on  the  nex|  morning,  before  the  creditor 
cpnld  liave  notice  of  the  dishonour,  the  drawer  tender  the  money  to  the  creditor,  and  the 
expences,  and  no  demand  is  made  by  the  creditor  upon  the  drawer,  the  creditor  cannot  re- 
sort to  his  original  debt. 

t  These  cases  are  inconsistent  with  the  general  rule,  that  if  a  creditor  be  induced  to  exe- 
cute an  agreement  to  compound  his  debt,  or  give  time  to  his  debtor  through  fraud,  misrep- 
resentation, or  fraudulent  concealment  of  his  debtor,  or  other  party  acting  for  him,' such 
agreement  will  not  be  binding  on  him  either  at  law  or  equity ;  and  we  have  already  seen, 
that  if  a  debtor  conceals  instead  of  discloses  that  he  has  committed  an  act  of  bankruptcy, 
and  prevails  upon  a  creditor  who  is  ignorant  of  such  act  of  bankruptcy  to  execute  a  compo- 
■ition  deed  for  the  benefit  of  his  debt,  and  such  creditor  receives  a  dividend  under  it,  yet 
hfe  may  bPonm<^  a  pctUloning  creditor  in  reject  of  the  originnl  debt;  anfCy  vol.  ii.  p.  549. 
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An  attem  (H)  Or  froducin g  composition  deed  m  btidengb. 

ey  it  M  Harris  v.  Hill.  T.  T.  1822,  K.  B.  N.  P.  3  Stark.  140. 

ooiBp€lim  Oil  ^Q  attorney  beiog  called  upon  to  produce  a  certain  deed  of  oompoeitioii 
daoa\  com  ^longing  to  his  clieot,  to  substantiate  a  ftict  in  a  suit  concerning  the  interests 
position  of  other  parties,  he  stated  that  its  production  would  prejudice  his  client.  Abbott, 
deed,  If  his  G.  J.  said:  no  man  is  bound  to  produce  his  title-deeds  to  an  estate;  and  I  am 
client  of  opinion  that  the  same  principle  must  be  obsenred  in  this  ease. 

^^?^^.^2i  (^)  ^'  COLLATERAL  PARTIES,*  SURETIES,  AND  TRUSTEES,  ArrECTED  BT  ADBCD 
bVltf  nm  ^*  COMPOSITION  CONTRACT. 

ductbn.  1-     Daniel  v.  Saunders.  E.  T.  1789.  K.  B  2  Chit.  Rep.  564. 

[  22]  This  was  an  action  against  a  trustee  under  a  composition  deed  between  the 
A  tnutee  ^^^^^ndant  A.  B.  and  his  creditors,  for  the  amount  of  the  plaintiff's  (a  credit- 
ooTenaai  or's)  dividends.  The  deed  recited  that  the  debtor  was  indebted  to  Uie  serer- 
log  lor  pay  al  creditors  whose  debts  were  set  opposite  their  names  in  the  schedule  annex- 
ment  soder  ed  to  the  deed,  which  containeu  covenants  to  pay  a  specific  rstio  of  the  debts, 
a  deed  of  'p^^  defendant  endeavoured  to  show  that  he'was  exonerated  from  the  plaintiff^ 
Uo?  beT  <^^9\my  inasmuch  as  he  had  not  set  the  amount  of  his  debt  opposite  to  his  name 
tween  debt  ^°  ^^^  schedule.  It  appeared  that,  previously  to  the  commencement  of  the  ac* 
or  and  ere  tion,  the  defendant  had  notice  of  the  ainount  of  the  claim.  The  court  gave 
ditor,  is  Ita  judgement  for  plaintiff,  as  the  defendant  had  not,  under  these  eireumstaaoes, 
ble  to  a  ere  been  prejudiced  by  the  plaintiff's  conduct.  See  1  H.  Sf  A.  108;  S  Stark.  195. 
ditor>  party  |^  ^i^^  ^^^  althoogh  the  Utter  doea  aot  let  oppooHo  to  hia  name  is  the  aohedole  the 
amonnt  of  his  debt,  eocordia^  to  a  geoeral  recital  in  the  iutraineat,  the  fenaoff  havisg  no* 
Whare  troa  tice  of  the  amotint  before  action  brought. 

*X  ^V  ^  ^'  ^*^«**^^  ^^^  OTHERS  V,  Willis.  E.  T.  1814.  C.  P.  1  Marsh.  130. 
diton  par  '^^  merchants  deposited  goods  ip  the  hands  of  R.,  a  broker,  for  sale,  and 
money  in  afterwards  assigned  all  their  property  to  the  plaintifls,  in  trust  for  the  bene- 
considera  fit  of  their  creditors.  The  trustees  being  applied  to  by  B.  for  the  duties  paya- 
tioa  of  ad  ble  on  the  goods  in  their  charge,  gave  the  sum  required;  but  the  value  of  the 
vantage  to  property  being  considerably  deteriorated,  it  produced  very  little  on  the  sale; 
^!^!  ^^1  ^°^  ^^e  plaintifls,  having  brought  an  action  for  the  money  paid  to  B.,  and  the 
afaall'  oiT^  product  of  the  sale,  obtamed  a  verdict.  ^  rule  was  subsequently  procured  to 
the  Ikilore  ^^  aside  the  verdict.  Gibbs,  C.  J.  The  interest  of  the  assignees,  being  for 
of  meh  COB  the  general  benefit  of  the  creditors,  is  superior  to  thtft  of  the  assignors;  they 
sideration.  paid  the  money  in  consideration  of  such  benefit,  and  on  its  failure  are  entitled 
recover  the  (^  recover.— Rule  refused. 

"'**"'^'  (J)  Of  composition  as  connected  with  B.\NKnnFTCT. 

See  vol.  3.  p.  518.  et  seq. 
The  133d  sect.  6.  c.  16.  enacts,  that  at  any  meeting  of  creditors  after  the 

*  If  the  holder  of  a  bill  eomponnd  with  the  acceptor  withoat  the  consent  of  the  drawer* 
or  other  snbaeqaeot  parties,  he  thereby  releases  them  from  their  liabilities,  if  they  had 
effects  in  the  hands  of  the  acceptor  or  prior  iodorser;  ex  parte  Wilson.  11  Ves.  410;  and 
though  the  agent  of  the  holder  by  mistake  sign  a  composition  deed  in  faroar  of  the  accep- 
tor, thinking  that  the  proceedings  were  a  bankruptcy,  yet  it  was  decided  that  the  drawer 
WAS  discharged;  id.;  and  8  Bro.  C.  C.  1.  And  where  the  ind<yaer  of  the  bill  anVkr  his 
commission,  and  afterwards  compounds  with  and  discharges  acceptor  withoat  the  eonaent 
of  the  assi^ees  of  the  indorser,  he  thereby  also  discharges  the  bdorser*s  estate,  and  the 
proof  of  his  debt  must  be  expunged;  id.  But  it  has  been  decided,  that  the  bolder  of  an 
accommodation  note,  who  has  received  a  composition  from,  and  who  has  coTenanted  not 
to  sue,  the  payee  for  whose  accommodation  the  note  was  made,  may,  notwithstanding,  sae 
the  maker,  though  on  payment  of  it  he  will  have  a  right  of  action  againal  the  payee;  Mal- 
let^?. Thompson,  ante,  vol.  iv.  p.  600;  and  if  the  creditor  who  accepts  the  compositioa 
reserve  the  remedy  for  the  indorser,  he  is  not  discharged;  6  Ves.  806.  Snch  reservatioa 
mav  be  expressed  or  implied;  id. ;  see  Buck.  13.  C  404;  11  Ves.  410. 

ft  has  been  considered,  that  the  oomponnding  with  one  surety  does  not  releaae  the  eo» 
snretiea;  6  Ves.  806;  and  if  a  surety  ezeente  a  bond  with  a  penalty  for  his  prineipo],  and 
upon  non-payment  by  the  principal  the  surety  compound  witn  the  creditor  for  a  leas  sum 
than  the  penalty,  and  take  the  securities,  and  the  principal  afterwards  become  bankrupt^ 
the  surety  may  prove  the  composition  sum  and  ihe  interest,  so  as  not  to  exceed  the  penalty; 
14  Ves.  67;  and  it  has  been  seen,  that  if,  after  the  bankruptcy  of  the  principal,  the  creditors 
prove  under  the  commission,  and  compromise  with  the  surety  for  the  residue  of  the  debt, 
the  certificate  of  the  principal  is  not  a  bar  to  an  action  by  tbo  surety  for  the  amoant  of  the 
compromife;  anff^  vol.  3.  p.  670. 
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bankrupt  shall  have  passed  bis  last  examinati'>n,  (whereof,  and  of  the  purport  [  S3  ] 
of  which,  twenty-one  days^  notice  shall  have  been  given  in  the  London  Ga« 
zette),  if  the  bankrupt  or  his  friends  shall  make  an  offer  of  composition,  or  se- 
curity fqr  such  composition,  which  nine-tenths  in  number  and  value  of  the  cre- 
ditors assembled  at  such  meeting  shall  agree  to  accept,  another  meeting  for 
the  purpose  of  deciding  upon  such  offer  shall  be  appointed,  whereof  such  no* 
tice  as  aforesaid  shall  be  given;  and  if  at  such  second  meeting  nine-tenths  in 
number  and  value  of  the  creditors  then  present  shall  also  agree  to  accept  such 
otfer^  the  Lord  Chancellor  shall  and  may,  upon  such  acceptance  being  testifi- 
ed by  them  in  writing,  supersede  the  said  commission.  By  sect.  134,  that  in 
deciding  upon  such  o  er  as  aforesaid,  any  creditor  whose  debt  is  below  iOL 
shall  not  be  reckoned  in  number,  but  the  debt  due  to  such  creditor  shall  be 
computed  in  value;  and  that  any  creditor  to  the  amount  of  50/.  and  upwards^ 
residing  out  of  England,  shall  be  personally  served  with  a  copy  of  the  notice 
of  the  meeting  to  decide  upon  such  offer  as  aforesaid,  and  of  the  purpose  for 
which  the  same  is  called,  so  long  before  such  meeting  as  that  he  may  have 
time  to  vote  thereat;  and  such  creditor  shall  be  entitled  to  vote  by  letter  of  at- 
torney, executed  and  attested  in  manner  hereby  required  for  such  creditors 
votinff  in  the  choice  of  assignees;  and  if  any  creditor  shall  agree  to  accef>t  any 
gratuity  or  higher  composition  for  assenting  to  such  offer,  he  shall  forfeit  the  debt 
due  to  him,  together  with  such  gratuity  or  composition ;  and  the  bankrupt  shall 
(if  thereto  required;  make  oath  before  the  commissioners  that  there  has  been 
no  sucb  transaction  between  him  or  any  person  with  his  privity,  and  any  of 
the  creditors,  and  that  he  has  not  used  any  undue  means  or  influenca  with  any 
of  them  to  attain  such  assent  as  aforesaid. 

(K)  Of  stamping  deed  or  contract  of  composition. 

BowEN  V.  Ashley,  E.  T.  1805.  C.  P.  1  N.  R.  278. 

Per  Cur.     When  a  debtor  compounds  with  his  creditors,  and  each  creditor 

signs  the  same  deed  covenanting  either  to  give  a  further  day  of  payment,  or 

take  a  certain  sum  as  a  composition;  the  whole  being  only  one  transaction,  a 

separate  stamp  for  each  person  is  never  required. 

II.  DEEDS  OF  INSPECTION.  [  W  ) 

When  creditors  agree  to  give  time,  but  require  that  the  debtor's  aflbin 
shall  be  investigated,  and  his  future  business  superintended  by  them  or  their 
representatives  until  the  debts  have  been  paid,  the  instrument  is  usually  term- 
ed a  deed  of  inspection.  This  document  is  generally  entered  into  between  the 
debtor  of  the  first  part,  the  trustees  or  inspectors  of  the  second  part,  and  the 
creditors  of  the  thhfd  part;  and  by  which  the  creditors  covenant  not  to  molest 
the  debtor  for  an  indefinite  or  definite  period,  but  to  give  him  licence  to  carry 
on  his  trade  or  profession  for  their  benefit,  his  affairs,  &c.  being  subject  to  the 
inspection  of  such  trustees  or  inspectors,  who  are  usually  invested  with  powers 
to  inspect  books  and  vouchers,  and  generally  to  regulate  the  trade. 

m.  LETTERS  OF  LICENCE. 
In  instances  where  a  trader  appears  to  be  in  insc4vent  circumstances,  his  ere* 
ditors,  for  reasons  of  policy  or  humanity,  frequently  allow  him  a  longer  time  fer 
the  payment  of  his  debts,  by  granting  him  an  instrument  or  writing,  calledLtt 
letter  of  license  The  general  object  of  this  is,  to  protect  him  fi^m  arrests  in 
going  about  his  affairs.  It  usually  confers  a  privilege  on  the  debtor  to  be  ex« 
empt  from  arrest,  and  also  to  compound  his  debts ;  and  the  creditors  in  gene* 
ral  severally  covenant,  that  if  the  debtor  shall  receive  any  molestation  or  hin- 
drance from  any  of  them,  he  shall  be  acquitted  and  discharged  of  his  liabilities 
as  jagainst  such  creditor. 

ftontpOttltllCllS.     See  tits.  Bankrupt;  CamposUian  vtiih  CrzHioVy  Mo* 
tiey  Paid;  P-st  Horse  DtUy, 
I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 

(A)  When  allowed. 
Vol.  VI.  3 
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{a)  In  genera],  p.  25.     (6)  Application  for  leave  to  eomp^und^ 
when,  how  made,  and  to  whom,  p.  27. 

(B)  As  TO  THE  COMPOSITION  MONEY,  p,  28. 

(C)  As  TO  RESCINDING  THE  ORDER  FOR  COMPOSITION,  p,  29. 

(D)  Consequences  op  compounding  without  lea.vb  of  the  court, 
p  29 
n.  RELATIVE  TO  CRIMINAL  PROCEEDINGS. 

(A)  Felonies. 

(B)  Misdemeanors,  p.  51. 

(C)  Offence  of,  when  bailable,  p.  SL 

I.  RELATIVE  TO  CIVIL  PROCEEDINGS. 
(A)  When  allowed. 
J.  ^  M  (a)  Jn  general, 

Peraona  ^'  ^7  ^^  ISMz.  c.  5.  s.  3.  made  perpetual  by  27  Eliz.  c.  10.  it  is  enacted, 

eompoaod  ^^^^  "<>  common  informer,  or  plaintiflT,  shall  or  may  compound  or  agree  with 
iDg  penal  any  person  that  shall  ofTend,  or  that  shall  be  surmised  to  o  end,  against  any 
actions*  penal  action  for  an  otlence  committed,  or  pretended  to  be  committed,  but  after 
withoat  answer  made  in  court  to  the  information  or  suit  in  that  behalf  exhibited  or 
th«^Goiiit  P'^^sented^  nor  after  answer,  but  by  the  order  or  consent  of  the  court,  in 
'  which  same  information  or  suit  shall  be  depending,  upon  the  pains  and  penal- 
ties therein  set  down  and  declared;  that  is  to  say,  by  sect.  4,  such  informer  is^ 
Art  liable  on  conviction,  to  stand  in  the  pillory  for  two  hours,  and  shall  for  ever  be  disa- 
byfltatnte  bled  from  being  plaintiff  or  informer  in  any  penal  action,  and  forfeit  101.  half 
to  punuh  to  hei  majesty,  and  half  to  the  party  grieved;  see  also  4  Hen.  7.  c.  20,;  and 
'"•°*'         post,  29. 

Bat  these  2.  Kirkham  v.  Wheelry.  T.  T.  1694.  K  B.  1  Salk  30. 

acts  only  Jn  a  qui  tarn  action,  it  was  said.  Per  cur.  Prosecutors  in  ^i^t  tatii  actions 
apply  to  are  considered  as  common  informers,  and  are  liable  to  pay  costs  by  stat.  18 
formers  ^^z.;  but  where  a  statute  gives  a  penalty  to  the  party  aggrieved  he  is  not 
and  not'to  deemed  a  common  informer^  nor  subject  to  pay  costs  within  the  above  statute, 
the  party  See  1  And.  116;  3  (to.  177;  18  Eliz.  c.  6  s.  6;  2  Hawk.  P.  C  279. 
jr««^«d.  3         Gordon  v.  Powis.  T,  T.  1771.  C.  P.  2  Blac.  781. 

And  do  not  An  attachment  was  moved  for  against  one  M.  C.  for  an  attempt  to  com- 
eztend  to  a  pound  an  offence  against  a  penal  statute,  contrary  to  the  stat.  18  Eliz.  Tiie 
case  where  motion  was  grounded  on  an  affidavit,  which  stated,  that  M.  C .  gave  due  no- 
an  action    tice  that  the  defendant  would  be  sued  for  certain  penalties;  and  in   a  private 

bcenactual'®^^®'' *^^®^'*^*^***'**  ™*^^*  ^•P''®'^®'**®^  ^y  Paying  5^-  The  court  {conira 
ly  eommen  Blackatoney  J.)  thought  an  attachment  ought  not  to  be  granted;  because  when 
ced.  the  letter  was  written,  no  action  was  in  fact  commenced, — ^Rule  refused.    Sed 

vide  Rex  v.  Gotley,  post,  p.  30. 

4.   HowELLv.  Morris.  M.  T.  1774.  C.  P    1    Wils.  79.  S.   P.  Bkller  v. 
Beale.  M.  T.  1797.  K.  B.  cited  1  Tidd,  675.  7th  ed. 
Givittff  Action  on  the  18  Eliz.  c.  15.  for  making  and  selling  gold  rings  of  less  fine* 

leaveto  ness  than  the  statute  directs,  whereby  the  value  of  the  rings  so  sold  was  for- 
componod,  feited,  one  half  to  the  king,  and  the  other  to  the  party  grieved.  Motion  for 
is  discre  leave  to  compound.  Sed  per  Cur.  It  is  in  the  discretion  of  the  court  to  give 
tional  in      leave  to  compound. — ^Rule  refused. 

r  26  T  ^     ^^^  '^-  J<^™*®^-  T.  T.  1777  C.  P.  2  Blac.  1 157. 

Tber  f  r  ^^  court  gave  leave  to  compound  an  action  for  the  penalties  of  the  lottery 
bona  fide,  ^^^)  ^  ^^-  ^'^^  ^^^  ^^^9  ^^^  ^^I*  ^^^  ^^^  plaintiff,  besides  601 .  towards  the 

'  plaintifl  's  costs,  the  kings' part  being  (irst  paid  to  the  prothonotary. 
coVlwUe  ^'     ^^^^  ^'  Cassan.T.  T.  1777.  C.  P-  2  Blac.  1157. 

compoei  ^^^  court  refused  leave  to  compound  for  similar  penalties  at  51.  5s.  for  the 

tion,  will  k>ng>  &nd  51.  5s.  for  the  plaintifT,  and  301.  towards  costs,  such  composition  he- 
be  safferod.  ing  manifestly  collusive . 

Henee  an  '^'  Drage  v.  Ihberson.  E.  T.  1798.  N.  P.  2  Esp.  643. 

agreement  Trover  for  a  note.  It  appeared;  that  aH  apprentice  of  the  plaintiff  had) 
apt  to  pre  without  hfs  master's  Iw^wled^e/ taken  up  a  quantity  of  clcith  at  the  defendant's 
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woolen-draers,  which  he  had  sold  at  the  plaintiff's  shop  at  an  under  price,  ce«^ 
and  converted  the  money  to  his  own  use.     The  matter  being  discovered,  the  Hain't  » 
defendant  and  the  woolen-draper,  accompanied  by  a  constable,  went  to  the  P^J^i^J^JS 
house  of  the  plaintiff*  and  charged  him  with  the  fraud.     He  confessed  the  cir-^   ^^^ 
cumstance;  and,  to  induce  the  defendant  not  to  proceed  further  in  the  business  noc^r  false 
fas  his  counsel  stated  it,  he  ignorantly  supposing  that  he  had  been  guilty  of  pretenoei, 
tke  crime),  had  the  goods  valued;  part  he  paid  in  money,  and  gave  the  pronrwou  bee^i  .^ 
issory  note  in  question  for  the  rest.     The  present  action  was  brought  to  recov-  |*.^*den  va  , 
er  back  that  note,which  he  had.  as  it  was  stated,  been  ignorantly  induced  to  give.  V ' 
Liord  Kenyon,  C.  J.     A  distinction  is  taken  between  a  security  given  ^^Sogn.xecu 
compounding  a  felony  and  settling  a  misdemeanor.     In  the  latter  case  the  se-  ^^  ^^ee 
curtty  is  not  void  nor  contrary  to  law,  but  in  the  former  it  is.     This  is  not  a  ment  to  de 
felony,  though  very  near  it;  it  is  like  the  obtaining  goods  under  false   preten-  stroy  lett«n 
C6S.—— Nonsuit.  contaioing 

8    Lane  v,  Applegate,  M.  T.  1813  K.  B.  I  Stark.  97,  KT^auSf " 

In  an  action  for  words  imputing  a  crime,  it  appeared  that  the  plaintff,  after  e^irue^it  lo 
the  speaking  of  the  words,  entered  into  an  agreement  with  the  defendant,  gal." 
which  stated,  that  the  plaintiff  had  burnt  one  of  these  letters,  and  was  then  to   [  27  J 
destroy  another,  and  that  she  had  undertaken  to  destroy  all  other  letters  of  the  But  ao 
same  kind  which  might  subsequently  come  into  her  possession;  and  that  theM^^^^^pt 
plaintiifand  defendant  had  mutually  agreed  not  to  bring  actions  against  each  ^^  P?J  ^^ 
other  on  any  cround  connected  with  these  charges  or  letters.     And  Lord  £1>  fj^'^of  2ha 
li:n  orough^  C  J.  said,  the  agreement  being   executed  by  burning  the  letters  abandon 
in  h:8  possession  was  a  bar  to  the  action,  being  an  accord  and  satisfaction,        mant  of  aa. 
9.  Pool  v.  Boisfibld.  M.  T.  1807.  K.  B.  1  Campb.  55.  iotanded 

Action  on  a  bill  of  exchange.     Defence,  that  an  agreement  between  the^^^^^j" 
parties  had  been  executed,  whereby  the  plaintiiF  had  released  the  defendant,]  '^  ' "  ^ 
upon  his  undertakingnot  to  move  the  court  of  King's  Bench  against  the  plain-  ^^ ' 
tik     Sed  per  Lord  jEUleuborough,  C.  J.     The  agreement  is  corrupt  and  il-  ^^  where 
legal.  P*^ ."  *• 

10,  HuNsoN  V.  Strange.  H.  T-  1805.  K.  B.  2  Smith.  195.  wigil^an 

Application  to  compound  a  penal  action  on  the  13  Geo.  2.  c.  19.  which  gave  to  the  poor, 
a  penalty  of  100/.  half  to  the  informer,  and  half  to  the  poor  of  the  parish.     An  though  the 
affidavit  was  produced  stating  that  the  overseers  and  churchwardens  had,  at  a<'^'*'*^eri 
meeting  at  the  vestry,  agreed  that  they  would  relinquish  their  share  of  the'S'®^  ^ 
penalty.     But  the  court  refused  the  rule,  on  the  ground  that  the  churchwar-^^j^^^^' 
dens  and  overseers  were  trustees  for  the  parish,  and  that  therefore  they  had  refnaod  ta 
no  power  to  surrender  this  right  to  the  money.  allow  it. 

(ft)  JS^Ucaiionfor  leave  to  eotnpound^  tcAer*,  how  madey  and  to  whim.  Aciioni  can 

1.  MoHGAN  V.  Lute.  E.  T.  1819.  K.  B.  1  Chit  Rep.  381.  onlybecom 

On  the  trial  of  a  penal  action,  motion  was  made  to  compound;  but  tjie  judge  poiuidad  by 
at  Nisi  Prius  said,  that  no  actioa  could  be  compounded  without  leave  of  the  leave  of  the 
court.     Accordingly,  an  application  was  made  for  that  purpose,  when  the  court  Court,  and 
said  the  proper  course  had  been  pursued.  fnd^  Jt  W 

2.  Crowdkr  V.  Wagitafp.  E.  T.  1797.  C.  P.  1  B.  &  P.   18,  S.  P.  Maug-P^^""' 

HAN  V.  Walker.  H.  T.  1793.  K.  B.  5  T.  R.  98.  a  -i  k     ' 

After  verdict  in  a  qm  tarn  action,  the  defendant  moved,  on  the  usual  affidavit,  pjU.^|.{     ^^ 
for  leave  to  compound.     But  the  court  held,  that  as,  at  that  stage  of  the  cause,  Bboal/be 
the  debt  was  ascertained,  the  ground  on  which  composition  is  usually  allowed  made  early; 
did  not  suit,  unless  peculiar  circumstances  could  be  shown  sufficient  to  war*  but  under 
rant  a  demand  of  such  indulgence.  apecial  cir  , 

3.  Bradshaw  v.  1«ottram.  E.  T.  1720.  K,  B   1  Stra.  167.  u'STS^ 
The  plamtiflT  brought  tL  qui  tarn  action,  and  having  recovered,  took  the  ^®*ai]o^ed  af 

lendaot  in  execution,  and  now  produced  an  affidavit  of  the  poverty  of  the  de-teryerdict. 
fendant ;  and  the  court  gave  leave  that  the  plaintiff  might  compound  with  the  .    . 
defendant.  wher^^Sl 

4.  Howard  v.  Sowerbt.  H.  T.  1808.  G.  P.  1  Taunt.  103.  defendant 
*  And  the  same  role  applies  to  a  contract  to  postpone  the  irial  of  an  indictment;  Harfey  waa  in  exe 

T.  Mergan,  %  8urk.  17;  abridged  ante,  vol.  8.  p.  811.  catien. 


^  COMPOUNDING.— Cony)oH<to»  Money. 

[  28  I  Ob  motion  for  leave  to  compound  an  action  on  the  stat.  of  usury,  the  court 
On  com  refused,  on  the  ground  that  the  crown  had  not  contsented ;  and  observed,  that 
ponoding     g^^jj  consent  wa<#  necessary  even  before  verdict 

P*»al  ae       tioos,  in  which  the  king  participates  in  the  penalty ,  the  consent  of  the  crown  b  indispeoaable. 
Which  6    Sheldon  v.  Mlmfoud.  M.  T.  1813.  C.  P.  5  Taunt.  *i68. 

niiit  ba  gi  After  action  brought  for  usury,  on  motion  for  leave  to  compound,  it  appear* 
J^  ^y  *  ed  that  notice  of  this  motion  had  been  served  on  the  solicitor  to  the  Treasury; 
fcio^*8  conn  ^^^  ^^  King's  counsel  appearing  on  behalf  of  the  crown  to  consent,  the  court 
refused  the  rule,  on  the  ground  that  the  attendance  of  a  King's  counsel  was 
And  it  is  na  indispensable. 

tiStYhe  de  ^-  Morgan  v.  Lute.  E.  T.  1819  K.  B.  1  Chit  Rep.  381. 

fondant  ^^  motion  for  leave  to  compound  a  penal  action,  the  court  said  it  was  nec- 

•bould  COB  essary  that  the  defendant  should  consent  by  counsel, 
•ont  by  7.  Lee  v.  Cass.  M.  T.  1809.  C.  P.  2  Taunt.  213. 

toansal.  A.  motion  to  compound  an  action  of  the  statute  of  usury,  on  payment  of  half 

Tharefora  the  penalty  to  the  crown  and  half  to  the  plaint ill^  and  of  the  costs  in  the  like 
tt^  crown  manner;  was  of>po8ed  on  the  part  of  the  plaintiff,  on  the  ground  that  the  de- 
rafnsod  to  fendant  had  offered  to  pay  the  whole  of  the  costs  to  the  plaintiff;  but  that  the 
**"''*''  M  c^^^**  would  not  consent  unless  they  received  half.  Holden,that  as  the  crown 
hiiM^ae  could  refuse  to  stop  the  action,  they  could  make  any  terms  they  pleased, 
tien  in  which  the  costs  were  not  recoverable,  unless  on  the  terms  of  the  crown  sharing  with  the 
^  plaintiff  the  snm  agreed  to  be  paid  for  costs. 

On  com  .g    As  TO  the  co>  position  nonet, 

JJ^l  1^/  1.  Wood  v.  E  lis.  T.  T.  1777.  C.  P.2  Blac.  1154. 

tions  in  The  plaintiff  having  had  leave  to  compound  with  the  defendant  for  2501.  be- 

which  the  ing  a  moiety  of  the  penalty,  '^  so  that  the  sum  of  t250/.  be  also  paid  into  the 
king  partici  hands  ofoiie  ef  the  protbonotaries  for  his  majesty's  tise;"  it  was  moved  for  an 
^*^alt*v  attachment  against  Ellis,  for  not  having  paid  the  King's  moiety,  upon  an  affi- 
Sba  portion  ^^i^it  that  he  had  paid  the  '25's/  to  the  plaintiff's  attorney;  who  swore  he  be- 
dm  to  the  lieved,  when  he  received  it,  that  the  King's  money  had  been  previously  paid; 
crown  must  but  the  rule  was  afterwards  discharged,  on  the  protbonotary 's  certificate  of  the 
ba  pravioaa  subsequent  payment  of  260/. 

^P«»^  ^  2.  Brown  v.  Bailey.  H.  T   1766.  K.  B.  4  Burr   1929. 

Bouurv^ia^       In  this  case  the  court  made  a  rule,  that  where  they   give  leave  to  compound 
th«  C.   P.   ^  penal  action,  the  king's  half  of  the  composition  shall  be  paid  into  the  hands 
r  g€^   I    of  the  master  of  the  Crown  Office,  for  the  use  of  his  majesty. — See  Gill.  En. 
And  to  fh.  191;  Hard.  395. 

master  of    3.  King  v.  Clifton.  E.  T.  1793.  K.  B.  5  T,  R.  257.  S.  P.   Hart  v.  Dra- 
the  Crown  per.  T.  T.  1816   C   P.  7  Taunt.  4.3.  S.  C.  2  Marsh   358 

^^^  *n         ^^  ^°  action  for  penalties  under  the  lottery  act,  a  rule   was  obtained  for 
the  K.  B.    gtnying  proceedings,  on  payment  of  the  sum  of  "iOl.,  the  plaintitl  consenting. 
Anfl  whera  That  sum  not  being  paid,  motion  was  made   for  an  attachment.     On  showing 
ytotMd      cause  agamst  the  rule,  it  was  contended,  thai  this  was  not  an  absolute  under- 
^^  *ct'on*  taking  by  the  defendant  to  pay  at  all  events.     But  the  court  said,  tho   rulo 
ara  aUyad   ^^^^  ^^  made  absolute,  since  the  court  would  not  grant  a  rule  to  stay  the  pro- 
on  pa^mottt  ceedings  in  a  penal  action j  on  paying  the  sum  agreed  upon;  but  on  a  supposi- 
ef  a  aain  of  tion  that  the  defendant  undertook  by  the  application  to  pay  that  sum. 
fnonay,        this  is  a  snfBcient   undertaking  on   tho  defendant's  part  to  pay  that  sum,  to  aathoriso  the 
Thaiitoh        granting  of  an  attachnjent  on  non-payroent-f 
Ijl^  g*jjj  [C)    As    TO   RESClNinNG   IHE  ORDER   FOR    COMPOUNDING. 

poinding  of  Wright  v.  Stevenson.  M.  T.  1814.  C.  P.  5  Taunt.  850. 

a  panal  ao       On  a  penal  action,  the  parties  agreed  to  compound;  but  having  by  mistake 

titfn  be  '      abandoned  a  good  cause  of  action,  motion  was  made  for  rescinding  the  order 

tDtoofh  mis  jq  compound.     But  the  court  said,  in  such   actions  where  the   parties  have 

Goart^HI    <^on)pounded,  it  is  by  mutual  consent,  they  must  abide  by  their  own  agreement, 

not  inter      ^^^  ^^^  court  cannot  interfere. 

I^re.  *  ^^  evidenced  by  the  Attorney  General's  entering  op  a  nolle  prosequi;  Etworthy  v 

Bird,  2  Bing.  298. 

t  And  by  Reg.  Gen.  E.  T.  1792.  K.  B.  every  rule  to  be  drawn  up  for  coropoanding  any 

ffid  Mm  ^ffiotif  moat  express  that  the  defendant  doth  undertake  to  pay  the  snm,  for  which 
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(D)   C)ON«K<lUENCES  OF  COMPOUNDING  WITHOUT   LEAVE  OF  THE   COURT.  It  MAmb 

,  ^}.,  By  the  18  Eliz,  c.  6.  s.  4.  k  is  enacted,  that  if  any  informer,  by  colour  ^«™«»°®' 
^.(^OAoce   of  process,  or  without   process,  upon  colour  or   pretence  of  any  ^^^? 
jnanner  of  offence  against  any  penal  law,  make  any  composition,  or  take  any  ai  gtatatM 
money,  reward,  or  promise  of  regard,  without  the  order  or  consent  of  the  cottrt,  nnlen  the 
he  shall  stand  two  hours  in  the  pillory.  Coott  con 

<2.  Rexv.  Gotlrt.  Lent  Assizes,  1805.  1  Rvss  &  Ry.  84.  s«n^> 

The   prisoner  applied  to  one  R.  and  demanded  61.  as  a  penalty,  which  ^  .  )- .  '?^.   i  ' 
had  incurred  under  the  general  turnpike  act,  by  suffering  his  waggon  to  be  ^^  ^^.  ^?? 
drawn  on  a  turnpike  road  by  more  than  four  horses.     R.  had  incurred  soch  a  ^^  ^i^^^  ^ 
penalty,  and  the  prisoner  obtained  the  money  by  way  of  composition  to  prevent  party  is  lia 
any  legal  proceedings,  and  it  further  appeared  that  no  proceds  had  been  aued  ble  to  the 
out,  and  that  no  information  had  been  laid  before  a  magistrate.     The  prisoner  pnniBb 
having  been  convicted,  judgment  was  required,  upon  a  doubt  whether  the  o^  ™?^£f* 
fence  was  within  the  18  Eliz.  c.  6.  so  as  to  subject  the  prisoner  to  the  specific  J^at  act  for 
punishment  therein  prescribed,  inaszmich  as  no  action  or  prcKseedinr  was  de-  taking  the 
pending  in  which  the  order  or  consent  of  any  court  in  Westminsier  Hall  for  a  penalty  ini 
composition  could  have  been  obtained.     But  the  judges  were  all  of  opinion  posed  by  a 
that  the  conviction  was  right;  and  that  the  statute  applies  to  all  cases  oftalung  P^""^  f^^, 
a  penalty  incurred,  or  pretended  to  be  incurred,  without  leave  of  the  court,  <>*^4here  hw 
Without  judgment  or  conviction.     See  Garden  v.  Powis,  ante,  p.  25.  ^een  no  pro 

3.  Rex  v.  Crisp.  H.  T.  1818.  K   B.  1  B.  &  A.  '283.  ceeding  for 

This  was  an  indictment  for  com{)ounding  an  offence  committt'd  contrary  to  the  penal 
the  enactments  of  47  Geo.  3    The  defendant  was  convicted .     A  rule  was  ob-  ^y- 
tained  for  arresting  the  judgment  ^  on  the  ground  that  the  offence  committed  by 
the  said  party,  beii^  cognizable  only  before  a  magistrate,  the  compounding  ot  |^^^  i  g  r?^ 
it  by  the  defendant  was  not  within  the  18  Eliz.  c.  5.  that  statute  being  restrict  ^  \.  ^^^ 
ed  to  the  compounding  of  offences  cognizable  before  the  superior  courts,  not  apply 
Cause  was  now  shown,  when  it  was  contended,  that  the  words  of  the  fourthto  offences 
section  of  the  stat.   Eliz.  were  su  liciently  large  to  comprehend  every  species^ognizable 
of  offence  which  might  be  the  subject  of  com  osition.     By  that  section,  "  all®***^  ^y  ^ 
persons  o  ending  in  the  making  of  composition,  or  who  shall,  by  reason  ^^  ^'^Y^'*^* an"in' 
matter  of  offence,  against  any  penal  law,  make  any  composition,  or  take  any^ictment 
reward,  shall  be  subject  to  the  penalties  thereby  inflicted."     On  the  oiherforcom 
hand,  it  was  urged,  that  as  the  third  section  prohibited  an  informer  or  plaiotiffpoonding 
from  compounding,  until  after  answer  made  in  court,  with  the  information  in*'*®b  trans 
that  behalf  exhibited,  nor  after  answer,  but  by  h*ave  of  the  court  in  which  ^be^f**?"* 
suit  should  be  depending;  the  logisln'ure' clearly  contemplated  that  the  informa-f^p^  holden 
tion  or  suit  should  be  depending  in  some  court;  that  the  words  of  the   fonrthbad,^ 
section  were,  however,  still  stronger  to  show  that  oflence  cognizable  before 
the  superior  courts  alone  were  within  (he  meaning  of  the  statute.     The  words 
of  that  section  being,  ^'  that  if  any  person  should  offend  in  making  composition 
contrary  to  the  statute,  or  should  by  colour  or  pretence  of  process,  or  without 
,  process,  by  reason  of  any  offence  against  a  penal  law,  make  any  composition, 
or  take  any  money,  reward,  ^c.  without  consent  of  some  of  the  courts  at  West- 

tlie  Conrt  has  given  him  leave  to  compound.  And  by  Reg.  Gent  M.  T.  1622.  C.  P.  it  is 
ordered,  that  if  the  defendant,  af\er  composition  made  with  the  informer,  do  not  Tolnntarily 
come  in  to  answer  nnto  the  king  for  hie  fine,  to  be  taxed  and  asaeiised  by  justices  of  the 
court  for  his  majesty's  use,  then  a  capias  ad  satisfaciendum  9hsX\  be  awarded  against  him 
to  compel  him  thereunto,  whereupon  the  fine  being  set  and  assessed,  shall  be  presently  paid 
in,  and  satisfaction  being  thereupon  made  and  entered  by  the  prothonotary  npoi|  the  roll 
of  the  said  information,  shall  be  for  ever  a  full  and  final  discharge  of  the  defendant  for  the 
same  ofi*ence. 

*  And  an  information  at  common  law  that  \.  wrote  to  B.  and  informed  him,  "  that  he 
was  applied  to  prosecnte  npon  the  Stamp  Acts,  and  that  he.  A.,  had  informed  the  parties 
the  prosecution  mast  be  carried  on  by  the  public  officer,  and  requested  B.  to  write  to  him, 
A.,  and  make  the  best  terms  on  stopping  it,  without  averring  that  B.  hod  been  guilty  of 
any  oflTence  for  which  such  prosecution  would  lie,  and  when  A.  did  not  actually  extort  any 
money.  It  was  holden  the  bare  threat  was  too  weak  to  extort  money,  and  therefore  was 
no  offence  at  common  taw,  however puoiahable  under  18  Eliz.;  Rex  v.  Bontherton,  6  East, 
1$«;  S.  C.  2  Smith,  805;  abridged  post.  tit.  '•Threatening  Letters." 
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(  91  ]  minster,  that  then,  &c."  and  that  consequently,  as  the  •  flbnce  which  had  been 
here  compounded,  was  ne  which  u  jeried  the  party  only  to  a  penalty  r*ywy^ 
erable  before  a  single  magistrate,  it  was  not  the  subject  of  process;  anu  that 
the  defendant)  by  making  composition  for  it,  had  hot  offended  against  the  pro« 
visions  of  the  18  £liz.  c.  5. 

Per  Cur,  The  rule  must  be  made  absolute  for  arrepiting  the  jud^ent. 
From  the  whole  tenor  of  the  clauses  of  the  act,  we  are  authorised  to  arrive  at 
this  conclusion;  for  from  the  commencement  of  the  act,  where  it  speaks  of  the 
informer's  exhibiting  his  suit  in  person,  and  pursuing  it  by  himself,  or  attorney 
in  court,  down  to  the  end  of  it,  it  is  evident  that  the  act  of  Eliz.  does  not  apply 
to  cases  before  magistrates  only.  Besides,  it  is  by  no  means  improbable,  that 
when  the  legislature  passed  this  act,  by  whirh  penahies  so  severe  were  impos- 
ed, it  should  choose  to  restrict  its  operation  to  narrow  limits. — Rule  absolute. 
See  6  Rep.  20;  8  id  313;  Hutton'sR.  35;  6  East    140. 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS. 

(A^  Felonies. 

The  offence  of  compounding  felony  has  always  been  deemed  hiehly  penal. 
It  was  formerly  holden,  to  render  the  party  an  accessory  to  the  origmal  crime; 
see  4  Blac.  Com.  134.  But  now  it  is  only  a  misprision,  and  punishable  by 
fine  and  imprisonment;  see  1  Hale,  P.  C  546. 

(B)  Misdemeanors. 

A  misdemeanor  cannot  he  compounded;  theref<>re  a  bond  given  for  such  a 
purpose  is  illegal;  Collins  v.  Blanter,  ^2  Wils.  341.  abridged,  ante,  vol.  4.  p. 
6^.  But  where  the  offence  more  immediately  affects  individuals,  it  is  not  un- 
unusual  for  the  parties  to  declare  themselves  satisfied;  seeX^ro  C.  C.2I.  As 
whercT  a  person  had  be^n  convicted  of  ill-treating  a  parish  apprentice,  the  court 
offered  that  if  he  would  pay  a  certain  i:um  for  the  expences  of  the  prosecu- 
tion, the  sentence  should  be  for  a  shorter  period  of  imprisonment,  and  a  note 
given  by  him  for  such  sum  was  holden  unobjectionable;  Beeley  v.  Wingfield, 
1 1  East,  46,  abridged,  ante^  voL  2.  p.  41. 

(C^  Offence  op,  when  bailable. 

It  is  in  the  discretion  of  justices  to  accept  or  reject  bail  for  the  offence  of 
compounding  felonies;  see  Petersdorff  on  Bail,  498. 

ftompOttltH  Xntrrest.     See  tit.  InUresl;  Untnj. 
[  92  ■}         ©OttipOttUll  HatCetlS.     See  tit.  Larceny, 

^OlXtpVOVXtBt-     See  tits.  Compounding;  Cor^essiona  and  Admi89ion8. 

An  ofierto  pay  money  by  way  ot  compromise,  is  not  evidence  of  the  exist- 
ence of  a  demand.  The  reasons  assigned  for  this  doctrine  by  Lord  MansJUldj 
were,  '<  that  it  must  be  permitted  to  men  to  buy  tbcT  peace,'  without  prejudice 
to  them,  if  the  offer  did  not  succeed,  and  such  offers  are  made  to  stop  litiga- 
tion, without  regard  to  the  question,  whether  any  thing,  or  what,  is  due."  If 
the  terms,  *'  buy  their  peace,"  are  attended  to,  they  will  resolve  all  doubts  as 
to  the  admissibility  of  this  kind  of  evidence;  thus  if  A.  sue  B.  for  100/.,  and  B. 
offer  to  pay  him  "201  it  shall  not  be  received  in  proof,  for  this  neither  admits 
nor  ascertains  any  debt  and  is  no  more  than  saying  he  would  give  202.  to  get 
rid  of  the  action;  see  Bui.  N  P.  236.  And  Lord  Ker^jon^  C.  J.  is  stated  to 
have  held,  that  an  admission  made,  pending^  and  under  the  faith  of  a  treaty, 
and  into  which  the  party  might  have  been  led  by  the  confidence  of  an  execu- 
ted compromise,  could  not  be  given  in  evidence  to  his  prejudice ;  but  that,  un- 
der such  circumstances,  the  admission  of  a  fact,  such  as  the  hand-writing  of 
the  party,  which  was  not  connected  with  the  merits,  might  be  received  in  evi- 
dence; 1  Esp.  143,'  and  where  the  attorney  for  the  plaintiff,  in  ejectment  foun- 
ded on  the  demise  of  an  in  infant,  makes  a,  bona  fide  compromise  with  the  ten- 
ant, who  thereupon  attorns  to  the  infant;  the  latter,  at  full  age,  cannot  bring  a 
new  ejectment  without  notice;  2  Esp  530.  Where  the  first  action  had  been 
compromised,  the  party  may  be  arrested  again  in  a  second  action  brought  for 
the  same  cause,  and  the  Court  will  not  interfere  unless  the  arrest  appears  to 
be  vexatious;  see  1  Ghit.  Rep.  161.  abridged  antey  vol.  1.  p.  309. 
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C0MFULSJOJi\     See  tit.  Trespass. 

COMPULSIVE  CLAUSES.     See  >.    Lord's  Act 

COMPURGATORS,     Sae  tit.  Wager  of  Lait>. 

ttOmptttatCon  of  CCrne      See  tits.  B  U;  B  nkrupt;  BllU  ofExckange, 
and  Promissory  jyotes;  Time;  Warratits  ofAiiomey, 

ftonC^SlntCIIt.     See  tils.  Bankrupt;  Bastard;  Fraudulent  Assignment. 

ftontetUH  Act  OC  SunltrttptCB.     See  tit.  Bankrupt. 

ftonclltSfOII*  See  tits.  D  ctara^wn;  Deed;  Pl€as\  RepUcaiiou;  Rejoior- 
der. 

COJ^CURREJ^rr  COJ^DITIONS,     See  tit.  Cw^ani, 

COJ^CURREJ^T  LEASES.     See  tit.  Leases. 

COJVDEMJ>rATJ0Jy.     See  tits.  Jhsuranct;  Prize;  Ship  and  Shippis^g. 

fton^fftfons*  See  also  tits.  Auctions  and  Auctioneer;  Chaiier^artu ; 
Contract]  Copyhold;  Covenant;  Deed;  Defeasance;  Devise;  Ejectment;  JB/e- 
git;  Infant;  Insurance;  Lease;  Mortgage;  OfficeSj  Sale  of;  Payment;  Perform- 
ance; Recognizance;  Remainders;  RetU;  Sheriff;  Tander;  Vendor  and  Put" 
chaser;  ffifi. 

I    DEFINITION;  DIFFERENCE  BETWEEN  \  CONDITION, 

A  LIMITATION,  AND  A  COVENANT,  p.  35. 
II    HOW  CONDITIONS  MAY  BE  CREATED. 

(A    Bt  express  words,  p.  37. 

(B)    ;  Y  IMPLICATIOlf,  p.  39. 

(C)  By  express  words  in  a  seperate  instrument,  p.  39. 

III.  TO  WHAT  ESTATE   OR  PERSONAL  CHATTELS   CONr 

DITIONS  MAY  BE  ANNEXED. 

(A)  To  what  estates,  p.  40. 
(a)  To  an  estate  in  fee  simple.     Soe  tit.  Fee  simple.  Estate  in,     (6) 

To  an  estate  in  tail.  See  tit.  Tail,  Estate  in.  (c)  To  an  estate  for  life. 
See  tit.  Life,  Elstate  for,  (d)  To  an  estate  for  years.  See  tit.  Years,  Es- 
tate for. 

(B)  To  WHAT  personal  things  or  contracts,  p.  40. 

IV,  AT  WHAT  TIME  C\  DITIONS  MAY  BE  ANNEXED,  p.  4L 
V.  TO   WHOM   CONDITIO    S  MAY   BE   RESERVED,  AND 

UPON  WHOM  BINDING. 

(A)  To  WHOM  conditions  may  be  reserved,  p.  41. 
(B'  Upon  WHOM  BIND! N'G,  p.  42. 
VI.  OF  CONDITIONS  PRECEDENT  AND  SUBSEQUENT, p. 43. 
VII.  OF  DISJUNCTIVE  CONDITIONS,  p.  54.  r  «.  ^ 

VIII.  OF  THE  MANNER  IN  WHICH  CONDITIONS  ARE  TO    ^  ^  ^ 

BE  CONSTRUED,  p,  d6. 
IX.  OF  INVALID  CONDITIONS. 
(A)  Bt  being  illegal^ 

1.  Al  common  lavs. 
(a)  Immoral,  p.  57.     (6)  Id  restraint  of  trade,  p.  58.     (c)  In  restraint  of 
marriage,  p.  58.     (<2)  To  commit  maintenance,  p.  58 .     (e)  Not  to  give  ev- 
idence, p.  53.     {J)  in  restraint  of  the  liberty  of  the  subject,  p.  58. 

S.  By  statute. 
(a)  Bribery.     See  tit.   Bribery.      (6^  Gaming.     See  tit.  Gaming.     («) 
Ransom  of  a  captured  ship.     See  tit.  Ransom,     (d)  Sale  of  offices.     See 
tit.  Offices,  Sale  of.     (e)  Simony.     See  tit.  Simony.     (/)  Stock-jobbing. 
See  post,  tit.  Stock-jobbing. 

(B)    Br  BEING  REPUGNANT. 

(a)  With  the  estate,  p.  59.     (6)  With  other  parts  of  the  same  deed,  or  in 
itself,  P-  6 1  • 

(C)  By  deing  iMPOssjcLi:,  p.  fit. 
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(D)    T?Y  BEING  UNCERTAIN,  p.  62. 

(£)    Of  the  CONSE<lUENCB8  OF  VOID  CONDITIONS,  p.  62. 

(F)    Of  CONDITIONS  PARTLY  VOID  AND  PARIXT  VALID,  p.  63. 

X..OF  THE  PERFORMANCE  OF  CONDITIONS. 

(A)  By  whom,  p.  63. 

(B)  To  whom,  p.  64. 

(C)  At  what  TIME,  p.  66. 

(D)  At  what  PLACE,  p.  67. 

(E)  What  ib  a  sufficient  performance,  p.  67. 

XI.  OF  THE  BREACH  OE  CONDITIONS. 

(A)  What  constitutes  a  breach  in  general,  p.  68. 

(B)  When  a  notice  is  necessary,  p.  69. 

^         (C)   RE<IUEST  IS  necessary,  p.  70- 

(1>)   TENDER  AND  REFUSAL  ARE  NECESSARY,  p.  72. 

XII.  OF  EXCUSING  THE  NON-PERFORMANCE. 

(A)  On  account  of  the  act  op  hod,  p.  73. 

(B) : LAW,  p.  75. 

r  35  I       (?) ' ^^^  party,  p.  76. 

^     '         (jD) A  STRANGER,  p.  76, 

XIII.  OF  THE  REMEDIES  FOR  NON-PERFORMANCE,  AND 

WHO  ARE  ENTITLED  TO  TAKE  ADVANTAGE  OF 
THEM. 


1.  DEFINITION,  DIFFERE\(^E  BETWEEN  A  CONDITION,  A 

LIMITATION,  AND  A  COVENANT. 

The  doctrine  of  conditions  derives  its  origin  from  the  feudal  system.  Whilst 
that  practice  prevailed,  the  performance  of  feudal  service  was  a  condition  in- 
cident to  and  inseparable  from  the  estate  of  the  feudatory ;  and  on  failing  to 
fulfil  it,  the  lord  had  a  right  ot  entry  for  his  tenant ^s  forfeiture;  and  at  subse- 
quent periods,  when  imperfect  feuds  were  introduced,  estates  were  granted 
subject  to  express  conditions;  and,  according  to  the  maxims  of  the  feudal  law, 
whatever  terms  the  donor  prescribed,  though  varying  from  the  general  course, 
was  the  rule  by  which  the  grant  was  to  be  regulated;  see  SulTiv.  Lect.:  and 
Craig,  De  Jure  Feudali.  The  term  "  condition,"  from  conditio^  in  a  lesal  as 
well  as  a  popular  sense,  signifies  in  general  the  reverse  of  absolute  or  indefea- 
sible. It  imports  some  quality  annexed,  either  by  implication  or  express  de- 
claration, to  real  estate,  personal  chattel  or  contract,  by  which,  on  the  happen- 
ing of  an  uncertain  event,  such  estate  or  contract  may  be  defeated  or  enlarged. 
There  are  six  several  kinds  of  conditions : 

1.  A  simple  condition  in  deed. 

2.  A  condition  subsequent  to  the  estate. 

3.  A  condition  annexed  to  the  rent,  &c. 

4.  A  condition  that  defeats  the  estate. 

5.  A  condition  that  defeats  not  the  estate  before  an  entry.      And 

6.  A  condition  in  the  affirmative  which  implies  a  negative  (as  the  words 
^^  being  behind  or  unpaid  implies  a  negative  ,  viz.  not  paid;  Co.  Litt.  201.  b. 

There  are  four  requites  essential  to  the  validity  of  a  condition: 
1 .  That  it  be  not  in  contravention  of  any  statute,  nor  inconsistent  with  the 
common  law. 

3.  That  it  be  created  by  appropriate  words. 

3.  That  in  the  case  of  real  property  that  it  restrain  the  estate. 

4.  That  it  gives  title  of  re-entry. 

In  the  civil  law,  conditions  are  defined  to  be  ^^  pactions  which  regulate  that 
which  contractors  have  a  mind  should  be  done,  if  a  case  which  they  foresee 
should  come  to  pass;"  see  Domat.  lib.  1.  ti^.  1.  sect.  4. 

Between  a  condition  and  a  limitation  there  is  this  difference:  a  limitation 
marks  the  utmost  time  of  continuance;  a  condition  marks  some  event,  which, 
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if  it  happens  ia  the  course  of  that  time,  is  to  defeat  the  estate.  Thus,  A.  gives 
lands  to  B.  for  20  years  In  this  case  the  estate  may  endure  to  the  end  of 
that  period,  so  that  it  may  be  fully  completed.  The  space  of  20  years  is  the  [  36  "} 
period  for  which  the  estate  is  to  continue;  and  the  words  appointing  this  to  he 
thetimeof  continuance  are  called  the  Umitation,  from  tiieir  ascertaining  the 
boundary  of  the  estate.  But  if  a  clause  introduced  by,  and  concluding  in 
words  of  condition,  is  added,  that  if  something  shall  be  done  or  omitted  by  ei- 
ther of  the  parties,  or  by  any  other  person  in  the  mean  time,  that  then  the  term 
of  20  years  shall  cease  and  be  void,  this  is  a  clause  of  condition;  and  on  the 
happening  ot  the  event  on  which  the  term  is  to  cease,  or  be  avoided,  and  a 
pursuit  of  title  by  entry  or  claim,  the  condition  will  put  an  end  to  the  estate  of 
the  person  to  whom  the  limitation  is  made,  and  of  all  persons  claiming  under 
him,  though  the  period  to  which  it  was  extended  in  its  limitation  is  not  yet  ar- 
rived; Prest.  Est.  22.  A  condition,  properly  so  called,  annexed  to  an  estate; 
differs  from  what  is  termed  a  conditional  limitation,  in  this,  that  it  is  the  proper 
effect  of  a  condition  to  give  title,  by  the  breach  of  it,  to  the  srantor  or  those 
claiming  from  him  the  reversion  in  the  lands;  a  conditional  limitation  limits  the 
estate  over  to  a  stranger;  and  in  the  case  of  a  conditional  limitation  the  estate 
expires  and  determines  of  itself,  without  any  act,  as  entry  or  claim,  to  be  done 
or  made  by  him  who  has  the  expectant  interest;  whereas,  in  the  case  of  a  con- 
dition, properly  so  called,  advantage  must  be  taken  of  the  breach  of  it,  by  the 
activity  of  the  grantor,  his  heirs  or  assigns;  2  Woodd,  143;  2  Bl.  Com.  166; 
Fearn.  Cent.  Rem.  101.  400;  and  Roll.  Abr.  Conditions,  K.;  Fearn.  Tont 
Rem.  194.  196;  1  Atk.  .383;  Avelynv.  Ward,  1  Ves.  420;  Shepherd  Touch. 
117.  The  cases  immediately  connected  with  words  of 'Mimitation"  will  be 
collected  and  arranged  under  tits.  Deed,  Devise,  Remainder. 

The  peculiar  characteristics  which  distinguish  covenants  (rota  conditioiui 
are  scarcely  capable  of  being  delineated  bv  any  general  rule  or  clear  defini- 
tion. The  text  writers  offer  no  criterion  beyond  the  citation  of  di:^'erent  exam- 
ples, ^iven,  not  as  illustrations  of  doctrines  antecedently  expounded,  but  as 
affording  in  themselves  evidence  of  the  difference  which  exists  between  the 
two.  It  IS,  however,  quite  clear,  that  no  express  form  of  words  are  essential 
to  the  creation  of  the  one  or  the  other,  although  the  adoption  of  particular  tarow 
might  afford  some  evidence  of  the  intention  of  the  parties.  Thus,  if  a  man 
mi^es  a  lease  for  years  by  indenture,  provided  always,  and  it  is  covenanted 
and  agreed  between  the  parties,  that  the  lessee  shall  not  alien;  this  is  both  a 
condition  and  covenant;  Co.  Lit.  203.  b;  Roll.  Abr.  408i  (  o.  Lit.  204.  If  a 
man  leases  for  years,  and  in  the  indenture  there  is  sach  a  clause,  et  nan  Hcebii 
to  the  lessee  dare^  vendere,  td  canstdertj  staium,  et  iertmnum  8uum  aHctnper^ 
sonct  $ine  liceniia  of  the  lessor,  subposnafaris  Jacturm  termini  prcuUct^  this  is  a 
good  condition;  Roll.  Abr.  408;  Leon.  246.  S.  C.  But  if  a  man  leases  for 
years,  and  the  lessor  covenants  that  the  lessee  shall  have  house-botei  hay-bote, 
and  plough-bote,  without  committing  waste,  upon  pain  of  forfeiture  of  the 
lease,  this  is  a  covenant  on  the  part  of  the  lessor,  and  therefore  on  condition;  L  3*7  ] 
and  by  Anderson  and  Beament,  the  covenant  is  no  more  than  the  law  appohits; 
therefore  that,  and  all  that  is  subsequent  to  it,  is  void;  Cro.  £liz.  604.  If  a 
roan  leases  land  for  years,  rendering  rent,  and  the  lessee  covenants  to  pay  the 
rent,  and  not  to  do  waste,  and  the  lessor  binds  himself  in  an  obligation  taai  the 
lessee  shall  enjoy  the  lands  for  the  said  rent,  and  doing  according  to  the  cove- 
nants of  the  said  indenture  these  words, /or  the  rentj  make  not  a  condition,  be- 
cause he  has  other  remedy  for  the  rent,  scilicet ^  upon  the  indenture  on  the  co- 
venants; Roll.  Abr.  410;  Roll.  Rep.  367.  S.  C.  So  if  amanleases  foryears, 
rendering  rent,  and  the  lessee  covenants  to  repair,  &.c.  and  after  the  lessor  de- 
vises to  the  lessee  for  more  years,  yielding  the  like  rent,  and  under  such  co- 
venants as  were  in  the  first  lease,  yet  this  makes  no  condition;  for  though,  af* 
ter  the  first  lease  is  ended,  the  lessee  shall  not  be  bound  by  the  covenants,  yet 
the  will  expressing  that  the  lessee  should  have  the  lands,  observing  the  first 
covenants,  it  shall  not  be  taken  to  be  a  condition,  by  any  intent  to  be  collected 
out  of  the  will,  for  covenants  and  conditions  differ  much;  Owen,  64.  92;  S 
A'OL.   VI  4 
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Bean.  S3  &  230.  &.  C;  adjudged  Goulds.  74.  S.  C.    ;  Godb.  99,  S.C.  \  Co 
El.  288. 


IT.  HOW  CONDITIONS  MAY  BE  CREATED.* 

„^  .  (A)  By  express  words.! 

"ptyilli  1-  Anon.  E.  T.   1684.  K.  B.  2  Show  214. 

rtnt/' ere  In  4  lease  of  land  the  words  "  paying  rent"  do  not  create  a  condition.  So 
ate  a  core  a  power  to  dig  up  trees,  making  up  the  hedge  ^gain,  is  not  a  condition,  but 
nant,  not  a  covenant  lies  for  not  repairing  the  hedge. 

condiiioii.t  2   H^YS  V.  BicKERBTAFFE.  E.  T.  K.  B.  1674.  2  Mod.  34;  S.  C.  Vaugh.   1 18. 

S.  C.   1  Freem.   194.  S-  P.  Warren  v.  Asten.  T.  T.   1681.  K.  B.  T. 

Jones,  206.  Smith  v.  Welberry.  E.  T.  1673.  C.  P.  2  Mod.  Rep.  33; 

r  gg  1  n.;  1  Keen.  195. 

So  yielding      Lessor  covenanted  that  the  lessee,  paying  the  rent  and  perforniinff  the  cove- 

and payio/ wants,  should  quietly  enjoy.     In  an  action  by  lessee,  the  lessor  pleads,  that 

plaintiff  did  quietly  enjoy  till  the  time  when  lessee  cut  down  wood,  contrary  to 

nis  covenant,  and  then  he  entered,  and  not  before.     It  was  agreed  that  this 

covenant  was  not  conditional;  for  the  words  paying  and  performing  signify  no 

*niore  than  that  he  shall  enjoy,  (^c,  under  the  rents  and  covenants,  and  it  is  a 

clause  usually  inserted  in  the  covenant  for  quiet  enjoyment:  indeed  the  wor4 

paying  in  some  cases  may  amount  to  a  condition;  but  that  is  where,  without 

such  construction,  the  party  could  have  no  remedy.     But  here  an  expresi^  co- 

*  Conditions  are  either  in  deed,  that  is,  expressed  by  langnage  in  the  instramentby  whiob 
ibey  are  created,  or  else  in  law,  that  is,  implied  by  the  common  or  statote  law.  Thas^ 
whore  a  feofTment  or  lease  is  made,  reseiTing  the  rent  payable  at  a  certain  day,  with  a 
proviso  that  if  it  is  not  paid  en  that  day,  the  feofier  or  lessor  may  re-enter,  this  is  a  condi- 
tiaa  in  deed;  Lit.  825;  6  Vin.  Ab.  42. 

t  An  expre$8  condition  cannot  be  annexed  to  an  estate  withoot  deed;  Co.  Lit.  225; 
beace,  a  man  cannot  plead  a  condition  to  defeat  an  estate^  withoot  showing  an  instmaient 
anderseai;  Co.  Lit.  225;  Com.  Dig.  Pleader,  O.  L  &c.;  bnt  a  different  rule  prevails  where 
a  condition  is  annexed  to  a  chattel  personal  or  real,  as  a  term  for  years;  1  Rol.  413.  c.  20. 
20;  and  a  condition  to  a  freehold  may  be  referred  to  a  matter  not  in  writing,  and  may  be 
supplied  by  averment,  as  if  a  corody  be  granted  for  life,  sic  quod  per  A.  prius  untat* 
faii:  it  may  be  averred  thdt  the  corody  of  A.  was  open  condition  to  attend  the  master, 
&e.;  1  Rol.  413.  1.  50;  id.  1.  52.  So  a  condition  precedent  upon  which  an  estate  shall 
be  created  may  be  without  deed;  Co.  Lit  216.  a. 

Of  conditions  in  deed  some  are  affirmative,  some  are  negative^  and  some  in  the  affirma- 
tive which  imply  a  negative;  some  making  the  estate  whereunto  they  are  annexed  voidable 
by  entry  or  elaim,  or  void  ipso  facto  without  entry  or  claim;  somo  are  annexed  to  the 
rent  reserved  out  of  the  land,  and  some  to  collateral  acts,  &c.;  some  are  $ingle,  somo  in 
the  conjunctive,  and  some  in  the  disjunctive 'i  Co.  Lit.  201.  a:  801.  b. 

t  The  insertion  of  the  word  *<  condition,*' or  sub  conditione  (Lit  s.  328;  10  Co.  42.  a; 
3  Com.  Dig.  A.  2;  1  Bac.  Abr.  630;)  creates  a  condition.  They  are  the  expressions  nsn- 
ally  adopted  for  the  purpose.  But  other  words  will  have  the  same  effisct;  as  **  Proviso 
semper;^*  Lit.  s.  329;  or  <* Proviso;"  Co.  Lit.  203.  b;  2  Co.  71.  b;  1  Rol.  410.  1,  30  g. 
or  **  provided  and  it  isagreed^"  2  Co.  71.  b;  Cro.  Car.  128;  Dy.  811.  b;  or  *'  ita  quod;** 
Lit.  s.  329;  or  <*  quod  si  contingat;^*  Lit  s.  830.  And  in  erants  from  the  crown  words 
make  a  condition  which  do  not  constitute  one  in  the  deeds  ofa  common  person;  Co.  Lit. 
204.  a;  as  "  ad  effectum,*'  or  *«  ea  intentione,'*  or  "  ad  faciendum,**  or  *'faciendoi** 
*'  ad  propositum;**  **  ad  solvendum:**  10  Co.  42.  a.  But  if,  at  the  end  ofa  charter,  by 
which  a  grant  is  made  of  an  advowson,  there  bo  a  clause  quod  concessimus,  that  the  gran- 
tee  may  amortise  to  a  chantry  to  sing  for  the  souls  of  our  progenitors,  this  does  not  amount 
to  a  condition,  but  to  a  licence;  43  Ed.  8.  8.3.  84;  Fitz.  Com.  7;  1  Rol.  407.  1.  30.  In 
grants  of  a  common  person,  however,  the  words  cui  faciendum,  ad  affectum,  ad  propo- 
aitum,  or  ea  intentione,  do  not  make  a  condition,  or  mere  words  .of  covenant  or  grant  of 
lessee;  Dy.  6.  a. 

la  bonds,  or  other  personal  contracts,  the  words  are  less  material;  for  if  the  condition  be 
that  if  A.  do  not  grant  &c.  the  obligor  covenants  that  he  will  grant,  it  is  a  valid  condition; 
1  Rol.  409.  1.  10.  So  if  the  words  be,  now  it  is  agreed  that  if  A.  pay,  the  bond  shall  be 
void;  1  Rol.  409.  1.15,  Or  if  the  condition  of  an  obligation  be  such,  now  therefore  if  the 
said  obligor  pay  10/.  to  the  oblicee  quarterly,  then  it  is  agreed  that  the  obligation  shall  be 
void,  this  is  a  good  condition.  If  the  condition  of  an  obligation  be  lo  s(and  to  the  award 
of  J.  S.  so  as  tho  award  be  made  in  writing  indented  under  his  hand  seal,  &c.  this  is  a  con- 
dition, so  that  the  award  shall  not  bind,  though  it  be  made  by  writing  made  under  tho  hand 
tndaexl  J.  S.  if  the  writing  be  not  indented;  11  Car.  Rot.  468. 
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Tenant  i8..in  the  lease,  and  a  direct  reservation  of  the  rent,  to  wfflch  the  party 
concerned  may  have  recourse  when  he  has  occasion.  The  words  paying  and 
yielding  make  no  condition,  nor  was  it  ever  known  that  for  sufch  words  the 
lessor  entered  for  non-payment  of  jent;  and  there  is  no  difference  between 
these  words  and  the  words  paying  or  performing.  The  court  took  time  to  con- 
sider, and  afterwards  judgment  was  given  for  the  plaintin  that  the  covenant 
was  not  conditional. 

3.  BiRCHALi-  V.  Smethurst.  T.  T    17-22.  Ex.  Bunb.  114. 

This  was  an  action  nf  covenant  upon  en  indenture  of  lease,  for  cutting  down  But  a  proti 
five  oaks,  &.C.     The  quest  on  arose  upon  these  words,  **  proviso  that  if  the"®  "".'•? 
lessee  shall  commit  wilful  waste,  thrn  the  lease  shall  determine  and  ceaae."  •®®  ^tTth* 
Upon  the  demurrer,  the  only  question  was,  whether  the  words,  proviso,  8ic.  j^,^  ,|^jj 
shall  be  construed  to  he  words  of  condition  or  covenant;  for  if  it  shall  be  taken  deter 
to  be  a  condition,  then  a  breach  of  covenant  is  improperly  assigned,  and  judg-mine,*'  is  a 
ment  ought  to  be  for  the  defendant;  of  which  opinion  was  the  whole  court;  for  «<»dition, 
though  a  proviso  may  amount  either  to  a  condition  or  covenant,  yet  that  must  ^^^  *  *^* 
be  when  the  intent  of  the  parties  leads  to  such  a  construction  respectively;^*^ 
but  there  is  no  such  intention,  nor  any  necessity  here  to  construe  it  a  covenant^ 
fi>r  there  were  other  provisions  in  the  lease  by  way  of  covenai^t^  for  the  benefit 
of  the  lessor. 

(B)    By  implication?. 

An  implied  condition,  or  a  condition  in  law,  is  that  which  may  be  legally  in-  r  39  i 
ferred  from  the  contents  of  the  instrument,  without  express  words  being  intro-  '  ^ 
diiced,  and  are  created  by  the  common  or  statute  taw;  as  if  a  party  grant  the 
parkership  of  his  park  for  life,  a  condition  is  implied  that  if  he  does  not  perform 
the  duties  incident  10  the  office,  the  grantor  and  his  heirs  may  oust  him;  Lit. 
8.  371;  Co.  J  At.  ^23*2.  b;  333  a.  So  to  the  grant  of  every  estate  is  annexed, 
by  lawy  a  condition  implied,  that  the  grantee  shall  not  commit  felony  or  trea- 
imn.  And  Lord  Coke  says,  there  is  a  condition  in  law  annexed  to  every  eth 
tate  tail,  after  posssibility  of  issue  extinct,  estate  by  the  curtesy,  in  dower,  for 
life  or  years,  that  if  the  tenants  of  these  estates  respectively  alien  in  fee,  or 
claim  in  a  court  of  record  a  greater  estate  than  they  are  legally  entitled  to, 
they  shall  forfeit  them;  and  the  persons  in  remainder  or  reversion  may  enter. 
As  to  conditions  in  law,  founded  upon  statutes,  they  may  be  illustrated  by  the 
laws  against  mortmain,  that  the  grantee  of  an  estate  shall  not  alien  it  to  an  ec- 
clesiastical corporation;  this  may  be  deemed  a  statutory  condition.  So  by  the 
statute  of  Marlbridge,  tenants  for  life  and  years  hold  their  estates  upon  condi- 
tion not  to  commit  waste.  Conditions  founded  upon  implicati<^ns  in  law  are 
as  binding  and  as  operative  as  if  they  had  constituted  a  component  part  of  the 
express  stipulations  in  the  deed;  Lit.  s.  371 ;  Co.  Lit.  232.  b;  333    a. 

(C)  By  EXPRKSS  WORDS  IN  A  SEPARATE  INSTRUMENT.* 

FowKLL  v.  FoKREST.  E.  T.  1656.  K.  B.  2  Saund.  48. 

In  this  case  the  Court  determined  though  it  seems  erroneously,  Com.  Dig.  \  condition 
I>efeazance«  A.  Ailo*'e  v.  Scrimpshire,  arth.   64.)  that  in  debt  on  bond,  the  to  defeat  a 

*  The  condition  mny  be  in  the  same  deed,  or  indorsed  upon  the  obligation  or  original  f<BoffiD^t 
Instroment;  1  Rol.  4i8.  1.  10;  or  may  be  contained  in  another  deed;  1  Rol.  414.  Bot 
where  terms  are  introduced  in  a  separate  instrunent  to  defeat  the  form  and  operation  of 
another, or  to  affect  an  estate,  it  is  called  a  defeazance,  and  not  a  condition;  see  po$t,  tit. 
Defeazance,  and  Com-  Dig  Defeazanee,  A;  1  Inst.  286.  b.  Every  stipulation  of  this  kind 
most  contain  proper  words,  as  that  the  thing  shall  be  void;  Laing  v.  Kynaston.  2  Salk. 
676;  RevettT.  Aggns,  Willes,  Rep.  108;  bat  a  letter  of  licence  that  the  obligor,  shall  not 
be  sued,  amounts  to  a  defazance,  Ailoffe  v.  Scrimpshire,  Carth.  64.  And  the  defeazanoe 
most  be  by  matter  of  as  high  a  nature  as  the  instrument  to  be  defeated;  therefore  where, 
io  debt  on  bond  conditiored  for  payment  of  20/.  on  a  certain  day,  the  defendant  pleaded, 
that  before  the  day,  the  plaintiff,  on  account  of  a  trespass  committed  by  bis  cattle  on  the 
defendant's  lands,  gave  him  n  farther  day  of  payment,  the  plea  was  held  bad  on  demurrer, 
because  an  agreement  by  parol  cannot  dispense  with  a  deed;  Cro.  Eliz.  697.  Hayford  ▼. 
Andrews:  S.  C.  Moor,  678.  So  where  to  debt  on  bond  condition  for  payment  of  money 
on  a  certain  day,  the  defendant  pleaded  that  the  plaintiiTper  scriptum  suum  tub  manu 

gua  aUinaty  this  does  not  imply   a  deed;  8  Lev.   284.  ,niennerhnsset  ▼.   Pierson;  see  I  , 

Saund.  291,  Cabell  v.  Vsughan,  note  I.     So  where,   in   covenant  for  non-payment  of 
mpney,  the  defendant  pleaded  a  discharge  in  aatnre  ef  a  release,  without  deed,  the  plea  eo 
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of  Uni        defendant  cannot  plead  a  feasance  made  in  another  deed  at  a  subsequent  time; 
•nght  to  be  i^ut  that  when  one  deed  is  intended  to  control  another,  it  must  have  been  en- 
eomained    ^^^.^^  j^^^^  contemporaneously.     The  learned  reporter  observes,  that  the  case 
|g,^®jJJ^"*wa8decided  without  much  consideration;  for  the  law   is  clear,  that  a  bond, 
or  ID  ano  'judgment,  or  statute,  may  be  defeated  by  a  defeasance  made  alter,  as  is  the 
tier  deed    common  and  usual  practice;  co.  Lit.  407.  a.  436.  b.  437.  a;  cro.  Eliz.  735.  b. 
ioaled  eon  49.  for  a  defeasance  is  only  a  conditional  release,  and  a  release  is  an  absolute 
^*"I^'*."J  defeasance;  and  the  di  erence  is  between  a  thing  vested,  and  a  thing  executo- 
tiui  ebarter'i)^'  as  in  a  feoffment  of  lands,  the  condition  must  be   contained  in  the  same 
of  feeoff      charter  of  feoffment,  or  in  another  deed  sealed  at  the  time  with  the  charter  of 
ment.         fbofiment,  otherwise,  the  condition  is  void;  because  in  a  feoffment  the  estate 
f  40  J     in  the  land  is  vested  and  executed  in  the  feoffee ;  but  a  bond  or  judgment  is  only 
executory,  and  may  be  released  or  defeated  at  any  time  by  a  deed  seated,  al- 
though it  be  not  sealed  at  the  same  time  with  the  bond  or  judgment.     And 
this  is  cl^ar  law  without  any  doubt  or  ambiguity,  although  theCourt  on  a  sudden 
Erroneously  mistook  it  and  gave  judgment  as  above  stated. 


Ill,  TO  WHAT  ESTATES,  OR  PERSONAL   CHATTELS,  CON- 
DITIONS MAY  BE  ANNEXED. 

\A)    To    WHAT    ESTATES, 

A  condition  may  be  annexed  to  an  estate  of  inheritance,  freehold,  or  for 
years;  or  to  a  use;  Sav,  77 ;  a  grant  of  tithes;  1  Rol.  414.  1 .  53;  a  devise;  I  Rol. 
412.  1.1.  25;  id  27;  a  surrender  to  the  lessor;  1  Rol.  414;  a  surrender  of  a 
copyhold;  1  Rol.  412.  1.  17;  or  to  a  release  or  confirmation  of  an  estate;  1. 
Rol.  412.  1.  ?2. 

(B)    To    WHAT   PERSONAL    THINGS    OR    CONTRACTS. 

Every  species  of  contract  may  be  upon  condition;  I  Rol.  413.  1.  4;  and  re- 
strictive conditions  may  be  inserted  in  an  attornment;  Co.  Lit.  274.  b;  2  Co. 
68.  a;  9  Co.  85.  b;  1  Rol.  612.  1  45;  or  in  a  charter  of  pardon,  or  in  a  letter  of 
denization;  Co.  Lit.  274.  b.  But  a  naturalization  cannot  be  upon  condition, 
for  it  is  inconsistent  with  the  idea  of  the  absoluteness,  purity,  and  mdestructi- 
bility  of  natural  allegiance;  Co.  Lit.  129.  a;  nor  can  a  person  resign  upon  con- 
dition; because  it  is  a  judicial  act,  to  which  no  condition  can  be  annexed,  any 
more  than  an  ordinary  can  admit,  or  a  judgment  be  confessed  upon  condition: 
or  a  condition  be  released  upon  condition    Co.  Lit.  274;  9  Co.  85.  b. 

A  party  cannot  release  a  personal  thing  as  an  obligation  upon  a  condition 
subsequent;  for  a  personal  right  being  once  suspended,  is  perpetually  extin- 
guished; Rol.  Ab.  412.  940.  But  a  bond  may  be  released  upon  a  condition 
precedent,  for  there  the  action  is  not  suspended  till  the  condition  is  perform- 
ed; as  where  the  release  was  of  an  obligation,  with  a  proviso  that  he  who  re- 
leased might  enjoy  1201.  due  by  J.  S.  at  a  day  then  to  come;  which  being  a 
condition  precedent,  washolden  valid;  Rol.  Ab.  412, 


L  41  1        IV.    AT  WHAT  TIME  CONDITIONS  MAY  BE  ANNEXED. 

As  to  the  time  of  annexing  conditions,  there  is  a  distinction  to  be  observed 
between  things  executed,  and  things  executory;  as  concerns  the  former,  the 
condition  must  be  created  and  annexed  to  the  estate  at  the  time  of  the  grant; 
hence,  where  a  condition  is  made  in  a  separate  deed,  it  must  he  sealed  and  de- 
livered at  the  same  time  with  the  principal  deed;  ante,  39;  1  Inst.  236.  b; 
Touchs.  126;  3  Rot.  Pari.  p.  61  ;2  Cruise,  3;  2  Saund.  48;  1  Bac.  Ab.  634; 
as  regards  the  latter,  such  as  rents,  annuities,  &.c.  it  is  admitted  as  a  clear 
principle,  that  a  grant  of  them  may  be  restrained  by  a  condition  created  after 
the  execution  of  such  conveyance;  1  Inst.  237;  Rol.  Ab.  590;  1  Bac.  Ab.  634. 

If  a  bondl)e  conditioned  to  save  harmless  from  all  incumbrances,  with  an 

demarrer  was  adjudged  to  be  ill;  2  Wils.  376.  Rogeni  y.  Payne.  Also  where  a  lease  con* 
tained  a  proviso  that  the  lessee  shoold  not  let  without  leave  in  writing,  on  pain  of  forfeiture,, 
a  parol  licence  was  held  not  to  discharge  the  lesse  from  the  proviso;  2  Term,  Rep.  425. 
Roe  V.  Harrison.  S.  P.  Cowp.  47;  Mease  v.  Mease,  8  Term,  Rep-  5dO.  692;  Littler  v, 
If«]l«1fid.  nnd  Brown  v.  Goodman,  there  cited,  note  b. 
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indorsement  that  the  condition  shall  not  extend  to  a  certain  statate  ackoowl-  '' 
edged  by  the  obligor,  snch  indorsement,  if  written  before  the  sealing  of  the  ob- 
ligation, becomes  incorporated  with  the  condition,  and  quahiies  its  operation; 
Moor.  679'  and  in  Griffin  v.  Stanhope,  Cro.  Jac.  456  it  was  said,  that  a  coo^ 
dition  written^on  the  back  of  a  lease  before  its  execution,  was  valid ;  sed  vide  2 
Roll.   \br.  22.  23;  Co.  72.  b. 

V.  TO  WHOM  CONDITIONS  MAY  BE  RESERVED,  AND  UP- 
ON WHOM  BINDING. 

(A)    To  WHOM  CONDITIONS  MAY  BE  RESERVED. 

A  condition,  or  the  benefit  of  a  condition,  can  only  be  reserved  to  the  donor, 
feoffor,  or  lessor,  and  their  heirs,  not  to  a  stranger.  For,  in  order  to  diaeoitf- 
age  maintenance,  it  is  a  maxim  of  law  that  nothing  which  lies  in  action;  enirj, 
or  re-entiy,  can  be  granted  over.  And  when,  in  tbo  creation  of  acondttioB,  no 
words  of  limitation  are  mentioned,  the  law  will  reserve  the  benefit  of  the  con- 
dition to  the  heirs  of  the  donor,  feoffor,  or  lessor;  for  as  these  are  peraoos  pre- 
judiced by  the  disposition,  it  is  but  reasonable  that  they  should  fa«  entitled  to 
the  same  means  of  recovering  the  estate  as  their  ancestors;  aee  Lit.  sect.  347; 
Co.  Lit.  214;  Rol.  Ah.  407.  472. 

If  a  man  seised  of  lands  in  right  of  his  wife,  make  a  feoffment  in  fee  upoA 
condition,  and  die,  on  the  condition  being  broken,  the  heir  of  the  husbaiwi  shall 
enter;  for  though  no  right  descends  to  him,  yet  the  title  of  entry  by  force  of 
the  condition,  which  was  created  upon  the  feofiment,  and  reserved  to  the  fe- 
offor, and  his  heirs,  descended;  8  CcT.  63.  If  a  condition  annexed  to  gavel- 
kind lands  be  broken,  the  heir  at  common  law  shall  enter;  but  when  the  eldest 
son  enters  ibr  the  condition  broken,  the  younger  children  shall  enjoy  tbe  land 
with  him;  Co.  Lit.  1 1.  Ifceslui  qxu  uae,  atter  the  statute  of  i  Rich.  3.  c.  1. 
and  before  the  stat.  27  H.  8.  c.  10.  had  made  a  feoffment  in  fee  upon  condition 
the  feoflee  should  not  have  entered  for  the  condition  broken,  but  the  cestui  que 
use;  Co.  Lit.  202.  If  a  man  seised  in  fee  make  a  lease  for  life,  rendering  rent, 
and  for  default  of  payment,  re-entry,  &c. ;  and  ailerward  dies  without  heir,  Itv*  L  ^  1 
ing  the  tenant  for  life,  though  the  lord  by  escheat  shall  have  the  rent  as  inci- 
dent to  the  reversion,  and  may  distrain  for  it,  yet  he  cannot  enter;  Lk.  a.  348. 
Guardian  in  chivalry  or  socage,  in  the  right  of  the  heir,  may  take  benefit  of 
a  condition  by  entry,  or  re-entry  by  the  common  law;  Co.  Lit.  214.  b.  If  ten- 
ant for  life  and  the  reversioner  join  in  a  feoffment,  the  condition  may  be  reser- 
ved to  the  lessee  only,  and  by  his  re-entry  he  shall  divest  but  his  estate;  Rol. 
Abr.  407.  If  A.  enfeoH  B.  upon  condition,  that  if  the  heir  of  A.  pays  to  B. 
&c.  208.  then  he  and  his  heirs  may  re>enter;  this  is  a  good  condition,  of  which 
the  heir  of  A.  may  take  advantage,  and  yet  A.  himself  never  can;  Co.  Lit.  314. 
b.  If  a  man  gives  lands  to  his  eldest  son  in  tail,  remainder  to  his  second  son 
in  tail.  ^c.,upon  condition,  that  if  the  eldest  son,  or  any  of  his  issue,  alien,  the 
land  shall  remain  to  the  second,  Sec.  the  consequence  of  the  condition,  that  the 
land  shall  remain  to  another,  is  void,  though  upon  such  alienation  the  donor 
himselC might  enter;  Co.  Lit.  379.  a. 

(A)  Upon  whom  binding. 
Williams  v.  Fry.  M.  T.  1671.  K.  B.  2  Lev.  21;  S.  C.  3  Keb.  19;  S.  C.  3^?'*j/2^ 

Mod.  20;  1  Mod.  86.  300;  Vent.  200.  Tised  to  an 

A  special  verdict  in  ejectment,  stated  that  the  Earl  of  N.  Being  seised,  and  infant  on 
having  three  sons  then  living,  and  two  daughters,  one  of  wliich  daughters  bad  condition, 

*  Aad  if  the  condition  be  brolt*  dwiog  his  minority  the  land  is  tost  for  ever:  Whittmg-  he  is  bound 
ham's  case,  8  Co.  446;  S.  C.  cited  Hard,  11.     So  if  an  estate  be  made  to  a^me  covert^  "'t  "** 
she  skall  be  bound  by  the  conditioih  becnnse  this  does  not  charge  her  person,  btittho  land;^?^  there 
Br.  Baron  and  Feme,  cites  46  E.  3.  12  D;  28  H.  8.  IS  s.  «;  5  Vin.  Abr.  118.  J''  and  per 

So  if  an  estate  be  made  te  another  in  fee,  open  condition,  his  heir,  after  his  death,  though     "j-t^g  « 
be  be  within  ose,  shall  be  bound'  by  the  condition;  Slade  and  Thompson;  Cro.  J.  374.  pi.  ^i^^^*"^"' 
6;  8.  C.  Roll.  Rep.  186.  pi.  18;  S.  P.  ibid.   198.  pi.  I.;  S.  C.  S  Bulst.  58.     In  assise  it 
was  ibiHid  that  A.  iofeoiled  B.  in  fee  npon  condition  that  if  A.  or  his  heirs  pay  C.  100/.  at    ' 
snch  a  day,  that  they  may  re-enter.     A.  died  Kis  heir  within  age,  the  day  incorred  during 
the  nonage,  and  the  heir  did  not  tender  at  the  day.  and  after  they  came  to  the  feofllbe,  who 
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issue  the  wife  of  the  defendant,  devised  the  messuage  in  question,  called  N  y 
to  the  wife  of  the  defendant  in  tail;  provided,  that  if  she  married  without  the 
consent  of  the  Earl  of  Manchester,  and  others,  or  died  without  issue,  then  to 
the  lessor  of  the  plaintiff,  being  then  and  still  an  infant.  She  not  having  notice 
of  the  condition,  and  being  of  the  age  of  14\  married  without  the  consent  of  the 
Earl  of  Manchester,  Stc  the  defendant  Fry ;  he  entered,  and  the  lessor  br ougt 
an  ejectment;  three  points  were  raised. 

Ist  If  this  was  a  condition,  or  a  conditional  limitation,  the  plaintiff  is  not 
heir,  and  so  has  no  right  to  enter;  otherwise,  if  it  be  a  conditional  limitation. 
^.  Be  it  the  one  or  the  other,  if  notice  thereof  ought  to  have  been  given  to  the 
devisee  before  the  estate  shall  be  determined.  3d.  If  notice  were  necessary, 
whether  the  infancy  of  both  parties  for  the  lessor  as  well  as  the  devisee,  wife 
of  the  defendant,  were  both  infants)  will  alter  the  case;  and  afterwards,  in  Eas- 
ter term  following,  all  the  judges  concurred  in  opinion,  and  gave  judgment  for 
the  defendant.  1st  That  in  this  case  the  proviso  does  not  make  a  condition, 
but  a  conditional  limitation,  {although  proviso,  and  the  words  et  si^  be  express 
words  of  condition,)  contrary  to  what  is  held  10  Co.  Rep.  40.  b;  and  that  in  re- 
spect of  the  remainder,  which  is  here  limited  over  not  to  be  the  heir,  but  to  a 
stranger;  for  it  cannot  be  a  reasonable  construction  of  the  intent  of  the  devisor, 
that  if  there  be  a  breach  by  the  wife  of  the  defendant,  it  shall  forfeit  the  estate 
of  the  lessor  in  remainder;  but  only  that  it  shall  work  a  determination  of  her 
own  estate;  and  for  this  were  cited  i  Rol.  41 1 ;  3  Co  Wellock  and  Hammond's 
case,  cited  in  Borraston's  case,  ib.  20.  b;  '2  Cro.  56;  Hill.  1640;  B.  R.  Rol. 
768;  Saunder's  case,  3  Cro.  753;  Dyer,  317.  Secondly,  t^at  the  infancy  is 
not  material,  for  the  infant  takes  by  purchase,  and  is  not  to  have  age;  and  this 
is  a  conditional  limitation  express,  and  infants  are  not  privileged  against  con- 
ditions in  deed;  Co.  Litt.  233;  Plowd.  57.  375;  Cro.  Condition,  1 14.  Thirdly, 
DO  notice  of  the  condition  was  necessary,  and  therefore  want  of  notice  will  not 
excuse  in  this  case,  as  it  did  in  Corbet's  case;  4  Co.  2;  because  the  devise 
here  is  to  a  stranger,  and  not  to  their  heir :  and  the  devisee  might  as  well  take 
notice  of  the  condition,  as  of  the  estate  devised  to  him;  otherwise,  where  the 
devise  is  to  the  heir  upon  such  conditional  limitation,  for  the  heir  might  enter 
upon  his  creneral  title  asiieir,  without  notice  of  the  will  or  condition.  Here 
the  defendant  had  no  title  but  by  the  will,  and  yet  entered.  And  this  differ- 
ence was  taken  and  agreed,  where  a  devise  is  to  one  upon  condition,  and  an- 
other is  concerned,  and  more  privy,  he  that  is  most  privy  shall  give  notice  to 
the  other;  but  where  both  are  equally  privy,  and  equally  concerned,  as  the  les- 
sor and  the  defendant  in  this  case,  neither  of  them  is  obliged  to  give  notice;  2 
Cro.  Molineaux'scase.  3  Leon.  95;  Dver.  354;  Poph.  10;  3  Co,  72;  Wes- 
bey's  case,  I  Cro,;  Jean  against  Thornhill,  22  Ed.  4.  27.  28;  1  Roll.  409. 
Spring  and  Caser's  case;  and  judgment  was  given  for  the  plaintiff  by  the  whole 
Court. 


VI.  OP  CONDITIONS  PRECEDENT  AND  SUBSEQUENT.* 

at  their  request  deferred  the  day  of  payment,  at  which  day  he  refused  to  accept  the  money 
then  tendered,  and  the  heir  entered;  and  becaase  the  heir  was  within  age  at  the  day  of 
payment,  and  that  the  feoffee  deferred  the  day  of  payment,  therefore  the  entry  was  holden 
lawfal.  Bot  Brooke  says,  quod  nota  tertnnium,  for  it  ^eems  to  be  contra  legem.  Br. 
Conditions,  pi.  114.  oites  SI  Ass.  17.  8.V.  cited  3  Balst.  59.  Aig. 

If  an  office  of  parkership  be  granted  or  descends  to  an  infant  or  feme  covert,  and  the 
conditions  in  law  annexed  to  thb  office,  which  reqaire  skill  and  confidence,  be  not  observed 
and  fulfilled,  the  office  is  lost  for  ever,  becaose,  as  Littleton  says,  it  is  as  strong  as  an  ex- 
press condition;  but  if  a  lease  for  life  be  made  to  a  feme  covert,  or  an  infant,  and  they,  by 
charter  of  feoffment,  alien  in  fee,  the  breach  of  this  condition  in  law,  that  is,  without  skill, 
&c.  is  no  absolute  forfeiture  of  their  estate.  So  of  a  condition  in  law  given  by  statute,  which 
ffives  an  entry  only;  as  if  »n  infant  or  feme  covert,  with  her  husband,  aliens  by  charter  of 
feofiihient  in  mortmain,  this  is  no  bar  to  the  infant,  or  feme  covert.  But  »f  a  recovery  be 
had  against  an  infant,  or  feme  covert,  in  an  action  of  waste,  they  are  bound  and  barred  for 
ever;  Co.  Lit.  233  b.  Whether  the  king  shall  be  bound  by  a  condition,  see  Hardr.  10 
Mich.  1655,  in  the  Exchequer,  Newman  v.  Phillips. 

*  As  the  cases  connected  with  this  branch  of  the  title,  *'  Condition"  hav^nocessarily  been 
determined  with  reference  to  particnlar  estates  or  particular  eontraels,  it  is  proposed  in  this 
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Boo.VE  V.  Eyre.  T.  T.  C.  P.  stated  by  Lawrence^  J,  in  Glazebrook  v.  Wood-   |  44  1 
ROW.  8  T.  R.  373;  and  irnperfeetly  reported  in  2  Bl.  Rep.  1312.  and  1 
H.  Bl  ^73;  recognized  by  Lora  Ktnuon  in  Campbell  v.  Jones.  6  T. 
R.  51$,  573;  and  by  Lawrence,  •/.  in  Hall  v.  Cazenove.  4  East.  483. 
484.  . 

The  plaintiff  had  sold  to  the  defendant  an  estate  in  Dominica,  with  the  ne- 
groes, under  the  usual  covenants  for  a  good  title*  quiet  enjoyment,  and  (iirther 
assurance,  in  consideratisn  of  a  sum  in  gross,  and  a  certain  annuity  for  lives, 
which  the  defendant  covenanted  to  pay,  ''he,  the  plaintiff,  well  and  truly  per<^ 
forming  all  and  singular  the  covenants,  clauses,  recitals,  and  agreements,  in 
the  said  indenture  of  the  sale  contained;^'  and  in  bar  to  an  action  of  covenant 
for  the  arrears  of  the  annuity,  besides  assigning  breaches  of  specific  and  par- 
tial covenants,  the  defendant  by  his  fourth  plea  pleaded,  '^that  the  plaintiff,  et 
the  time  of  making  the  said  indenture,  had  not  himself  full  power,  true  title,  and 
good  authority,  to  bargain,  sell  and  release,  the  said  plantation  and  negroes. 
Sec.  in  manner  and  form  as  in  the  said  indenture  mentioned  ''  The  court  said 
^  it  would  be  strange  if  such  a  defence  were  to  be  allowed,  when  if  any  one  ne- 
gro in  the  plantation  were  proved  not  to  have  been  the  property  of  the  plain- 
tiff, it  would  bar  his  action  for  the  annuity  Laioreiice,  J,  having  thus  stated 
the  case,  proceeded  to  observe,  that  the  judgment  of  the  court  went  on  the 
ground,  that  in  form  the  breaches  were  assigned,  the  plea  did  not  necesscnUy  go 
to  tlie  whole  of  the  consideration]  but  if  the  plea  had  been,  that  the  plaintiff  had 
not  any  title  to  the  plantation,  he  did  not  kn^^w  that  it  would  not  have  been  held 
sufficient.  Le  BUmc,  J.  observing  upon  the  same  case,  said,  'Hhe  substantial 
part  of  the  agreement  being  the  conveyance  of  the  property  in  respect  of  which 
the  annuity  was  to  be  paid;  the  court  held  it  to  be  no  answer  to  an  action  for 
the  annuity,  to  say,  that  the  plaintiff  had  not  a  good  title  in  some  of  the  negroes 
which  were  upon  the  plantations,  because  all  the  material  part  of  the  covenant 
had  been  performed,  and  plaintiff4iad  a  remedy  upon  the  covenant  for  any  spe- 
cial damage  sustained  from  the  non-pertormance  of  the  rest.'^ 

The  Duke  of  St,  Alban's  v.  Shore    T.  T.    1789.    C.  P.    1  H.  Bl.  ^70.     [  45   | 
more  fully  abridged,  post,  tit.  Covenant.  S.  P.  Thorpe  v.  Thorpe.  E.  T  ^^^  ^j^'« 
1701.  K.  B.    !  Lord  Raym,  665;  S.  C.  Holt,  96;  S  C.  1  Salk.  171;  i2°>n»nalrfo 
Mod.  45;  S.  C.  1  Com.  98.  to  the    * 

In  articles  of  agreement  for  the  sale  of  lands,  it  was  agreed,  that  A.,  the  whole  of 
seller,  should  take  in  part  payment  a  conveyance  of  other  lands  belonging  to  the  eonside 
B.  the  buyer;  and  it  was  also  agreed,  that  all  timber  trees  which  were  then  upon^^^^^^*,  »« 

note  to  take  a  sncciot  view  of  the  general  mles,  reserving  theintrodaction  of  an  abridgment  .t^  * 

of  the  cases  for  the  particular  titles  to  which  they  more  immediately  heloog.  The  decisions  |«J  c^nJS 
inserted  in  the  text  are  instances  where  general  principles  have  been  proponnded  anconnec«  .t^Q.  au^ 
ted  with  any  reference  to  particalar  facts.  orece 

Conditions  are  precedent  or  sabseqaent.  A  condition  preced'^nt  is  sack  as  ought  to  be  j  j*^^  ^^^ 
performed  before  the  estate  vesta,  or  grant,  or  gift,  or  contract  takes  effect.  A  condition  q|||*,i,* 
subsequent  is  such  as  defeats  an  estate,  gift,  or  contract,  by  some  subsequent  act.  Thus,  if 
an  estate  be  limited  to  A.  upon  his. marriage  with  B.,  the  marriage  is  a  precedent  condition, 
and  till  that  happens  no  estate  vests  in  A. ;  Show.  Pari.  Ca.  83.  Or  if  a  man  make  a  lease 
of  land  to  J.  S*  for  ten  years,  provided  that  if  he  pay  the  lessor  10/.  at  Michaelmas,  he  shall 
have  the  land  to  him  and  his  heirs,  this  is  also  a  condition  precedent,  and  must  be  fulfilled 
ere  the  estate  can  take  effect;  Shep.  T.  19.  But  where  a  lease  is  made  for  years,  on  con* 
dition  that  the  lessee  shall  pay  10/.  to  the  lessor  at  Michael maSj^or  else  his  lease  shall  be 
void,  this  is  a  condition  subsequent,  for  here  the  estate  is  executed*  but  its  continuance  de- 
pends upon  the  breach  or  performance  of  the  condition;  ibid.  So  if  a  man  grant  an  estate 
in  fee-simple,  reserving  to  himself  and  his  heirs  a  certain  rent,  and  that  if  such  rent  be  not 
paid  at  the  times  limited,  it  shall  be  lawful  for  him  and  his  heira  to  rc-onter  and  avoid  the 
estate,  in  this  case  the  grantee  and  his  heirs  have  an  estate  upon  condition  subsequent, 
which  is  defeasible  if  the  condition  be  not  strictly  performed.  Conditions  precedent,  which 
>     arc  to  create  an  estate,  receive  a  liberal  construction,  and  if  the  condition  is  p'?rformed  as 

near  to  the  intent  as  possible,    it  will  he  sufficient;  but  it  is  a  rule,  that  conditions  which       «-^ 
defeat  estates  are  to  be  constructed  strictly. 

*  Or  OS  Lord  Mansfield  expressed  it  in  Boone  v.  Eyre,  1  H.  Bl.  273.  n.  and  6T.  R.  613 
that  where  mutual  covenants  go  to  the  whole  of  the  ponsid orations  on  both  sides  they  are' 
mntnal  conditions,  the  one  precedent  to  the  other;  but  where  the  covenants  so  only  to  iv 
part,  there  a  remedy  lies  on  the  covenant  to  recover  damages  for  the  breach  of  it,  but  it  is 


'^  CONDITIONS.— Precet/tfi/  awd  ai^sequeni. 

L  46  ]  any  of  the  estates^  ahonld  be  raluedby  appriasers,  and  paid  far  by  ihe  respective 
purcnasers  at  a  given  lime;  to  aa  action  of  debt  by  A.  against  B,  for  the  penal- 
ty on  his  refusal  to  complete  tbe  purchase,  B.  may  plead  that  A.  before  the 
time  cut  down  a  certain  number  of  trees,  and  thereby  rendered  himself  unable 
to  perform,  and  that  it  was  impossible  for  him  to  perform  the  agreement. 

'  not  a  conditioD  precedent.  Heace,  io  Richie  v.  Atkinson,  10  East,  295.  where  the  master 
and  the  freighter  of  a  veiiel  of  400  tons  mutnaily  agreed  in  writing  that  the  ship,  bciing  every 
way  fitted  for  the  voyage,  shonld  with  all  convenient  speed  proceed  to  Peterabargh,  and 
there  load,  frooi  the  freighter's  factors,  a  complete  cargo  of  hemp  and  iron,  and  proceed 
therewith  to  London,  and  deliver  the  same,  on  being  piiid  freight  for  hemp  5/.  per  ton,  for 
iron  6$.  per  ton,  &c  one  half  to  be  paid  on  right  delivery,  tbe  other  at  three  months;  it  was 
holden,  that  the  delivery  of  a  complete  caigo  was  not  a  condition  precedent,  but  that  the 
master  might  recover  freight  for  a  short  eareo  delivered  in  London  at  the  stipnlated  rates 
per  ton,  tbe  freighter  having  his  remedy  in  damages  for  such  short  delivery.  In  Havelock- 
v  Geddes,  B.  R.  10  East,  65ft.  the  antbority  of  Boone  v.  Eyre  was  recognised  by  Lord 
EUenborongb,  C.  J.  delivering  the  judgment  of  the  Court.  And  in  Davidson  v.  Gwynne, 
12  East*  389.  wbsre  freight  was  covenanted  to  be  paid  in  consideration  of  several  thinn, 
one  of  which  was  the  sailing  with  the  first  convoy;  it  was  holden,  that  as  the  object  of  Qie 
contract  was  the  performance  of  the  voyage,  which  in  this  case  had  been  performed,  the 
sailing  with  the  first  convoy  was  not  to  be  considered  as  a  condition  precedent,  bnt  as  a 
distinct  covenant,  for  the  breach  of  which  the  party  injured  might  be  compensated  in  dam- 
ages. It  was  holden  also,  in  the  same  case,  that  the  covenant  for  the  risht  and  trne  deliv- 
ery of  tbe  goods  was  satisfied  by  the  delivery  of  the  entire  nnmber  of  chests,  and  that  the 
deteriorated  state  of  their  contents  afibrded  no  answer  to  this  action  for  the  recovery  of  the 
freifht,  the  defendant  having  a  cross  action  to  recover  damages  for  that. 

The  defendant  by  charter-party  covenanted  to  load  a  ship  at  Jamaica  with  a  complete 
cargo  of  sugar,  and  to  pay  freight  for  the  same  at  the  rate  of  lO-t.  6d,  per  cwt.  Tbe  asent 
of  the  defendant  tendered  to  the  captain  a  cargo,  but  insisted  upon  his  signing  bills  of  lading 
for  it  at  the  rate  of  lOs.  per  cwt.  The  captam  refused  to  take  it  on  board  on  these  terms. 
Lord  EUenborough  held,  that  the  defendant  was  liable  for  dead  freight;  Hyde  v.  Willes,  8 
Camp,  N.  P.  C.  202. 

'  By  a  charter-party  a  ship  was  described  to  be  of  the  burden  of  261  tons,  and  the  freighter 
covenanted  to  load  a  full  and  complete  cargo;  it  was  holden,  that  the  loading  of  soods  equal 
in  number  of  tons  to  tbe  tonnage  described  in  the  charter-party  was  not  a  performance  of 
this  covenant;  but  that  tbe  freighter  was  bound  to  pnt  on  board  as  much  goods  as  the  ship 
was  capable  of  carrying  with  safety;  Hunter  v.  Fry,  2  B.  and  A.  421.  So  if  A.  assign  his 
effects  to  B.  for  the  benefit  of  his  creditors,  and  among  other  things  a  lease  of  a  farm  from 
C,  which  contains  a  covenant  not  to  assign  without  C.*s  consent  in  writing,  B.  agrees  to 
assign  the  lease  to'D.'s  nominee;  D.  to  pay  the  expense  of  the  assignment,  and  180/.  on  a 
day  certain,  for  the  improvements  and  manure;  to  take  the  crops  at  a  valuation ;  and  to 
have  immediate  possession.  Held  that,  to  support  an  action  on  this  agreement,  B.  must 
show  that  be  had  obtained  C.*s  consent  in  writing  to  the  assignment;  though  D.  had  taken 
possession  of  the  premises,  bad  cut  down  the  crops,  and  had  paid  part  of  the  180/.  to  B. ; 
2  Mars.  882;  7  Taunt-  9.  There  is  a  stipulation  in  a  lease,  that  if  the  lessee,  after  a  given 
time,  should  be  minded  to  determine  the  tenancy,  and  of  such  bin  mind  give  six  months' 
notice,  then  in  such  case,  from  and  after  such  payment  of  all  arrears,  and  performance  of 
covenants,  the  lease  should  terminate.  Held,  that  the  payment  of  arrears  and  performance 
of  covenants,  was  a  condition  precedent  to  the  lessee *8  right  to  determine,  as  well  as  the 
giving  six  months'  notice;  both  the  words,  from  and  after,  are  sufficient  to  create  a  condi- 
tion precedent,  and  the  intention  of  the  parties,  as  inferred  from  the  reason  of  the  thing, 
that  they  were  used  for  that  purpose  is  apparent;  6  T.  R.  665.  By  terms  of  insurance,  the 
assured  was,  in  case  of  loss,  to  procure  a  certificate  from  certain  persons  of  his  character, 
and  their  belief  that  the  loss  was  without  fraud.  Held,  that  the  procuring  of  such  certifi- 
cate was  a  condition  precedent  to  his  right  under  the  policy;  6  T.  R.  710;  2  H.  B.  574. 
A  covenant  in  a  charter-party  by  the  freighter,  that  a  ^brtain  part  of  the  outward  freight 
should  be  paid  on  delivery  of  the  ship's  outward  cargo,  is  conditional;  8  M  &  S.  808. 
Plaintiff  covenants  to  be  the  defendant's  hired  servant  for  a  year  and  a  quarter,  and  that  he, 
the  plaintiff,  would  pay  at  the  expiration  of  the  term  200/;  and  that  at  the  end  of  the  term 
he,  the  defendant,  would  surrender  his  trade  and  business  to  J.  P.  the  plaintiff's  nephew,  or 
such  person  as  the  plaintiff  should  appoint;  and  thereupon  breach  assigned  "that  he  did 
not  surrender,"  &c.  Demurrer,  that  plaintiff  did  not  find  sufficient  security  for  the  payment 
of  the  sum  stipulated.  The  finding  the  security  is  a  condition  precedent,  to  be  first  perform- 
ed, before  the  plaintiff  was  entitled  to  the  surrender.  Anon.  Lofl>.  194.  [Thf  following  are 
^  examples  of  conditions  not  precedent: — Where  the  same  deed  contains  a  substantive  grant, 
of  annuity,  and  a  covenant  to  pay  the  same,  if  first  personally  demanded  in  an  action  upon 
the  grant,  a  demand  need  not  be  averred;  2  Wils.  221.  On  a  sale  of  growiuji;  hops,  at  so 
much  per  cwt  to  be  delivered  in  pockets,  within  a  reasonable  time  for  gathering,  the  pay- 
ment of  the  price  is  not  a  condition  sabsequent;  2  N.  R.  855.  Where,  by  tlie  terms  of  a 
contract  of  fafe,  a  draft  of  the  title  is  to  be  delivered  within  (e.  gr.)  three  months,  it  is  not 
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NETl  V.  Goodwin.  M.  T.  171,?.  KB.  10  Mod.  IB9.  15  I.  222;  S.  C.  Fost  «>*»  precise 
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A  dodaratim  in  covonaiit  on  a  r  h  arte  r- party,  after  stating  that  the  ship  wasq^^  [^  a 
let  to  freight  for  903  t  )n^  onlv ,  unless  it  appeared  tlmt  she  cou!d  tarry  m^^redeed  to 
a  coDdition  precedent  to  the  vendor Vright  that  it  he  dehvered  within  that  precise  period;  1  lua^  A*ti 
M.  &  S,  111.  Covenant  to  permit  the  plaintiff,  in  the  Inst  year  of  term,  to  sow  cloTer  a* 
mong  the  defendant's  barley.  Breach,  that  defendant  sowed  without  giring  plaintiff  notice. 
Plea,  that  defendant  did  not  prevent,  held  good;  Cowp.  125.  Lessee  covenants  to  leave 
sufficient  compost  on  the  soil  of  landlord  at  the  end  of  (he  term.,  he,  the  lessee,  having  the 
yard,  barn,  and  a  room  to  lodge  in,  and  dress  diet.  This  is  a  mutual-  covenant,  and  not  a 
condition;  Lofil.  56,  Semhie,  that  where  the  freighter  covenants-to  pay  freight,  in  coa-  ' 
slderatioD  of  t|ie  terms  before-mentioned,  one  of  which  is,  that  the  :9hip  shall  sail  on  or  be- 
fore soeh  a  day,  it  is  not  a  condition  precedent;  4  East,  477.  Sailing  with ihe first  convoy, 
it  has  been  Been,  is  not  a  condition  precedent,  anloss  expressly  made  so,*  !  2  East,  381;  and 
that  when  the  agreement  was  that  the  master  shouM  load  a  complete  cargo,  and  proceed 
and  deliver  the  same,  on  being  paid  freight  at  so  mnch  per  tpn,  the  delivery  of  a  complete 
cargo  was  not  a  condition  precedent  to  the  right  to  freight;  10  East.  296.  Where  freight- 
ers covenant  that  in  case  the  oatward  cargo  cannot  be  delivered  at  X.,  the  master  sboald 
be  at  liberty  to  return  to  London,  and  they  wodld  pay  hitn  so  moch  for  dead  freight  imme- 
diately upon  arrival;  the  master,  to  entitle  himself  to  the  money,  need  not  proceed  direct 
to  London;  11  East,  232/ In  an  agreement  between  A„  the  proprietor  of  4  patent,  and 
B  ,  after  reciting,  that  it  had  been  agreed  between  them  that  A.  should  permit  B.,  daring 
the  continuance  of  the  patent,  to  use  it,  it  was  stipulated  that  B.  should  pay  A.  600^,  and 
that  A.  should  teach  B.  the  use  of  the  pttent.  Held,  that  as  the  consideration  on  the  part 
of  A.  was  twofold — 1.  The  giving  to  B.  a  right  to  use  a  patent:  2.  And  the  instructing  him; 
and  that  as  the  first,  which  was  the  principal  part,  was  executed;  A.  miahtsoe  for  the  500^ 
without  averring  that  he  had  instructed  him;  6  T.  R.  570.  Articles  for  a  co  partnership, 
by  which  the  plaintiff  agreed  to  take  the  defendant  as  a  partner,  and  to  give  him  half  tbo 
interest  in  the  lease  of  the  house,  to  commence  from  and  aAer  the  29th  Sept.  The  defend- 
ant covenanted  to  pay  300/.  on  or  before  that  day,  as  a  premium  to  be  admitted  partner. 
On  non-payment  at  tae  day*  the  plaintiff  may  sue,  averring  his  readiness  to  have  token  the 
defendant  as  a  partner  without  executing  or  tendering  articles  of  co- partnership,  or  a  con- 
veyance of  the  lease;  1  Anst.  245.  Where  the  agieement  was,  that  A.  should  within  two 
months  pay  1,600/.,  and  in  consideration  thereof  B.  should  deliver  up  all  securities  and  ex- 
ecute a  general  release;  held,  that  performance  by  B.  was  not  a  condition  precedent  to  his 
right  to  the  money;  2  N.  R.  233. 

Questions  depending  on  the  dortrine  of  conditions  precedent  and  subsequent, -frequently 
occur  on  devises  to  which  a  condition  of  marriage  is  annexed.  With  regard  to  whieh  claw 
of  cases  it  seems  settled,  that  where  a  gift  or  devise  to  which  a  condition  in  restraint  of 
marriage  is  annexed  is  of  land,  or  a  charge  on  land,  if  such  condition  be  precedent  it  most 
be  strictly  performed,  in  order  to  entitle  the  party  claiming  to  the  benefit  of  such  gift:  Ber- 
tie v.  Lord  Falkland,  3  Ch.  Ca.  130;  2  Vern,  838.  9;  2  Freem.  220;  Fry  v.  Porter,  1 
Mod.  800;  Reeves  v.  Hearne,  M.  4  Geo.  2.  5  Vin  Ab.  848:  Harvey  v.  Aston,  1  Atk.  861; 
Pullen  V.  Ready,  1  Wila.  21;  Reynish  v.  Martin,  3  Atk.  330;  1  Wils.  130;  Randall  v. 
Payne,  I  Bro.  C.  C.  65;  if  the  condition  be  subsequent,  its  validity  will  depend  on  its  being 
such  as  the  liw  will  allow  to  divert  an  estate;  3  Atk.  377.  8;  Pullen  v..Ready,  2  Atk.  587 
90.  infra  206,  b.  But  where  the  gift  or  legacy  to  which  a  condition  of  marriage  is  annex- 
ed is  charged  on  personal  estate,  and  there  is  no  devise  over,  such  condition  is  only  consid- 
ered in  terroretn,  whether  it  be  precedent  (Harvey  v-  Asto.i,  iupra;  Dailey  v.  Deebon- 
verie,  2  Atk.  261;  Reynish  v..  Marty,  supra;  Elton  v.  Elton,  1  Wils.  159;  1  Ves.  4;  8 
Atk.  604)  or  subsequent;  Bellasis  v  Ermine,  I  Ch.  Ca.  22,*  Samphill  v.  Cay  ley,  Prec. 
Cha.  562;  Jervis  v  Duke,  1  Vern.  20;  Underwood  v.  Morris.  2  Atk.  184;  Pullen  v.  Ready, 
1  Wils.  21 ;  2  Atk.  587;  Marples  v.  Bainbridge,  1  Mod.  Rep.  590.  And  in  such  case,  if 
the  condition  be  subsequent,  it  shall  not  divest  the  legacy  already  vested,  but  if  the  ooodi- 
tion  be  precedent  it  will  (though  m  terrorem)  necessarily  prevent  the  legacy  from  Testing 
until  the  marriage  (though  witnout  any  consent  obtained)  be  performed;  Garbnt  v.  Hilton, 
1  Atk.  881;  Atkyns  v.  Hiccocks,  1  Atk.  600;  Pollen  v.  Ready,  2  Atk.  690;  Elton  t.  El- 
ton, I  Wils.  169;  1  Ves.  4;  8  Atk.  604;^  Ilemmings  v.  Munckley.  1  Bro.  C.  C,  308; 
Koapp  v,  Noyes,  Ambl.  662.  But  if  the  gift  or  legacy  be  given  over,  in  the  event  of  the 
condition  being  broken,  then  tfane  condition  will  be  allowed  to  prevail;  Sutton  v.  Jewke,  2 
Ch  Rep.  95;  Piggott  v.  Morris,  Sel.  Ca.  Ch.  26;  Bellasis  v.  Ermine,  1  Cha.  Ca.  22;  Strat- 
ton  V.  Grimes,  2  Vern.  857;  Asion  v.  Aston,  2  Vern.  452;  Wrottesley  v.  Wrotiesley,  2 
Atk.  584;  Chauncey  v.  Graydon,  2  Atk.  616;  Scot  v.  Tyler,  431;  2  Bro.  C.  C.  481; 
Long  v.  Dennis,  4  Burr.  2032;  Knight  v.  Cameron,  14  Ves.  889;  Lester  v.  Garland,  16 
id.  248.  A  bequest  of  the  residue  is  a  sufficient  devise  over  to  support  the  condition;  Amos 
V.  Homer,  I  Eq.  Ab.  112.  pi.  9:  Scot  v.  Tyler,  sujvra.     Conditions  in  restraiotof  marriatfQ 
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[  4i  j     with  safety,  for  which  extra  lading  a  tonnage  was  to  be  paid,  set  out  the  fol- 

Illation  a  lowing  covenant:  that  in  order  that  the  tonnage  might  he  the  better  ascertain- 

condition     ^^j^  jj  ^gg  thereby  covenanted  that  no  claim  should  be  admitted  for  short  ton- 

or^iubl^  nage,  unless  the  same  should  be  certified  by  the  defendants,  president,  agents, 

or  chiefs  and  councils,  or  supercargoes,  from  whence  she  should  receive  her 

being  considered  in  an  anfavoarable  light,  equity  has  dispensed  with  the  want  of  cirean- 
stances  where  the  condition  has  been  performed  to  a  reasonable  intent,  as  where  the 
major  part  of  the  goardians  or  trodfees  consent;  Harvey  v.  Aston,  1  Atk.  375;  Wiseman 
V.  Foster,  2  Cha.  Rep.  2S;  or  where  the  trastee  gave  an  implied,  not  an  express  consent; 
Mesgret  t.  Mesgret,  2  Vern.  580;  Harvey  v.  Aston,  supra;  or  where  they  have  given  a 
conditional  consent;  Dailc^  v.  Desbouverie,  2  Atk.  261;  4  Bnrr  2055;  2  Ves.  5S5. 
Secu$  if  they  consent  conditionally  upon  the  offer  of  a  settlement  being  made,  and  afterwards 
retract  that  consent,  on  a  sabaeqacnt  refusal  to  make  the  settlement;  Dashwood  v.  Bnlke- 
ley,  10  Ves.  231.  Bat  a  consent  to  marriage,  be'ng  once  given,  cannot  be  withdrawn  by 
aoding  terms  that  do  not  go  to  the  propriety  of  giving  the  consent;  and  a  settlement  made 
even  af\er  marriage  is  safficicmt,  where  the  consent  is  given  npon  the  ofier  of  a  settlement; 
ibid.  So  where  a  father  or  guardian  at  first  encoorages  proposals,  and  aflerwards,  without 
sufficient  reason,  denies  his  consent;  Campbell  v.  Lord  Netterville,  2  Ves.  534;  Lord 
Strange  v.  Smith,  Amb.  263.  So  a  general  permission  given  by  the  trustee  after  the  legatee 
attained  21,  to  contract  marriage  as  she  might  think  fit,  and  subsequent  approbation  of  a 
marriage  contracted  under  such  general  permission  without  his  knowledge,  was  held  a  suf- 
ficient compliance  with  such  requisition;  Pollock  v.  Crofl,  1  Meriv.  181.  So  a  marriage 
in  the  testator's  life-time  with  his  consent  or  subsequent  approbation,  has  been  held  to  be 
equivalent  to  marriage  with  consent  of  the  executors  af\er  His  death;  Pamell  v.  Lyon,  1 
Ves.  &  B.  479.  Another  class  of  cases  to  which  the  doctrine  now  under  consideration  £re- 
qoontlv  applies,  are  those  cases  which  relate  to  the  vesting  of  portions  and  legacies  made 
payable  at  a  future  period.  As  to  which  it  is  a  general  rule,  that  whore  a  legacy  or  por- 
tion charged  upon  a  real  estate  is  to  be  paid  at  a  certain  age  or  time,  if  the  legatee  die  before 
that  age  or  time,  it  shall  sink  into  the  land;  and  this  rule  holds  whether  the  land  be  the 
primarv  or  auxiliary  fund,  and  whether  the  charge  be  made  by  deed  or  will,  as  a  poition,  or 
general  legacy  for  a  child,  or  stranger,  wither  without  interest;  Pawlettv.  Pawlett,  1  Vera. 
921;  Yate  v,  Phettiplace,  2  Vern.  416;  Jennings  v.  Lookes,  2  P.  Wms.  276;  Doke  of 
Chandos  v.  Talbot,  2  id.  602;  Brown  v.  Abingdon,  1  Atk.  482;  Van  v.  Clark,  id.  510; 
Gawler  V.  Sundwick,  I  Bro.  C.  C.  106.  n;  Harrison  v.  Naylor,  8  B  C.  C.  108.  But 
courts  of  equity  have  established  exceptions  to  this  rule  in  particular  instances,  as  when  the 
condition  annexed  to  the  legacy  had  respect  to  the  circumstances  of  the  estate,  and  not  to 
the  person  of  the  legatee;  they  having  considered  that  a  benefit  was  at  all  events  intended 
for  tne  legatee,  and  that  the  time  of  payment  alono  was  postponed  with  a  view  to  the  con- 
veniency  of  the  estate;  King  v.  Withers,  Forrest,  117;  Hutchins  v.  Foy,  Com.  Rep.  716- 
28;  Lowther  v.  Condon,  2  Atk.  127;  Ernes  v.  Hancock,  2  id.  507;  Sherman  v.  Collins,  8 
id.  819;  Hodgson  v.  Rawson,  1  Ves.  44;  Tunstal  v.  Bracken,  Amb,  167;  Embrey  v.  Mar- 
tin, id.  230;  Manning  v.  Heber,  1  id.  575;  Teal  v.  Tichener,  1  Bro.  C.  C.  120.  n;  Thom- 
son v.  Dow,  I  id.  198.  n;  Morgan  v.  Gardiner,  ibid;  Dawson  v,  Killett,  id.  119;  Goodwin 
V.  Monday,  id.  191.  With  respect  to  legacies  payable  out  of  pergonal  estate,  it  is  observ* 
able,  that  if  the  legacy  be  to  the  legatee,  payable  to  him  at  a  certain  age,  and  the  legatee 
die  before  he  attain  such  age,  yet  this  is  a  vested  interest  in  the  legatee  {foriiiadebitum  in 
prasentii  though  solvendum  in  future),  and  transmissible  to  his  representatives,  who 
however  must  wait  till  the  time  at  which  the  legacy  is  payable,  unless  the  whole  interest  be 
given;  Cloberry^s  case,  2  Vent.  842,  2  Cb.  Ca.  155;  Collins  v.  Metcalfe,  1  Vern.  462: 
Gordon  v.  Raynes,  8  P.  Wm.  138;  Anon.  2  Vero.  199.  So  if  the  legacy  be  made  to  carry 
ioterost,  though  the  words  **  to  be  paid  or  payable"  are  omitted,  yet  is  is  a  vested  and  trans- 
missible interest;  Cave  v.  Cave,  2  Vern.  508';  Cloberry*8  case  su/7ra;  Stapleton  v.  Cheales, 
2  Vent.  673;  Hubert  v.  Parsons,  2  Ves.  263;  Fonnereau  v.  Fonnereau,  8  Atk.  645.  But 
if  the  legacy  be  to  the  legatee  generally  at  or  when  he  attain  such  age,  it  will  lapse  by  the 
death  of  the  legatee  before  such  age;  Cloberry's  case,  supra;  Snell  v.  Dee,  2  Salk.  415; 
Onslow  V  Smith,  1  Ab  Eq.  295-6;  Dawson  v  Killet,  1  Bro.  C.  C.  119.  But  this  distinc- 
tion, which  is  borrowed  from  the  ecclesiastical  court<*,  does  not  prevail  in  the  construction 
of  devises  of  real  estate,  nor  is  it  to  he  extended  or  favourec*  in  tne  construction  of  personal 
legacies;  see  Machell  v.  Winter,  3  Ves.  544;  2  Fonbl.  Tr.  Eq.  S66.  n.  With  respect  to 
legacies  charged  both  upon  the  real  and  personal  estate,  if  the  legatee  die  before  the  time  of 
payment,  the  legacy  will  sink  into  the  land  in  all  cases  where  it  would  be  held  to  sink  if 
the  fund  consisted  of  real  estate  only;  and  it  will  be  considered  vested  with  regard  to  the 
personal  estate,  in  all  cass  in  which  the  same  would  be  so  adjudged  if  the  fund  consisted  of 
personal  property  only;  Sherman  v.  Collins,  3  Atk.  320;  Duke  of  Chandos  v  IVilbot,  2  P. 
Wins.  612:  2  Rop,  on  Leg.  216. 

With  respect  to  equitable  relief,  it  is  a  general  rule  that  the  Court  of  Equity  will  never 
vest  an  estate  where,  by  reason  of  a  condition  precedent,  it  will  not  vest  in  law:  Popham 
V  Bamfield,  1  Vern.  83:  Lord  Falkland  v  Bertie,  2  Vern.  833:  3  Ch.  Ca.  129;  2  Freem. 
22<*.     Wh«e  therefore  ther?  u  a  conditional  linnitation  over,  on  a  given  event,  in  such  ca?c^ 


last  dispatch;  which  cettiRcate  being  signed  by  the  agents,  Slc.  should  be  giv- Vt«<A^»  W 
en  to  the  master;  and  also,  unless  such  short  tonAage  be  found  and  made  to  '^^'  ^^**  '^ 
appear,  on  her  arrival  in  the  river  Thames,  upon  a  survey  to  be  taken  by  four  t^eciroim 
shipwrights,  or  others,  to  be  irtdiffcrently  named  and  chosen  by  the  defendants    f  49   i 
and  the  plaintiffs.     Breach,  that  ahhough  the  ship  would  have  brought  with  ttuice  wbs 
safety  goods  to  the  amount  of  100  tons  more  than  the  903  tons,  and  although  ther  the 
the  defendants,  their  agents,  cSrc.  had  notice,  and  were  required  to  load  the  clauae  is 
ship  with  the  residue  of  the  goods,  &c.  yet  the  defendants,  their  agents,  ^c.  pl^c«d 
absolutely  refused,  by  means  whereof  she  sailed  deficient  in  her  loading  to  the  ^,^^' 
amount  of  100  tons;  and  for  the  freight  of  that  deficiency  this  action  was^|||^^^ 
brought.     On  a  plea  that  the  ship  was  not  capable  of  taking  in  more  than  903  m  that  it 
tood,  issue  was  joined.    A  verdict  being  found  for  the  plaintiff,  motion  was  made  operates  w 
in  arrest  of  judgment,  on  the  ground  that  the  declaration  had  not  averred  that  ^  proviso^ 
a  certificate  of  short  tonnage  was  obtained  from  the  defendants'  agents,  S^.  ^'  ^^* 
before  the  ship  sailed  from,  &c.;  and  'id  because  it  did  not  a^er  that  upoB  ^^the  aame'^ 
arrival  io  the  Thames  a  survey  was  had  as  to  the  tonnage.     The  question  WBS^^^g^  h^To 
whether  these  averments  formed  a  condition  precedent .     The  court  said :    It  beeo  hold 
is  necassary  to  consider  whether  these  averments  amount  to  conditions  prece-«B4o  "ope 
dents  or  not.     No  precise  technical  words  are  required  in  a  deed  to  make  a  ''^  **  *^ 
stipulation  a  condition  precedent  or  subsequent.     The  question  as  to  what  is  the VtbwJ^' 
a  condition  precedent  must  depend  on  the  nature  of  the  contract,  and  the  acts  aceoidiiig 
to  be  performed  by  the  contracting  parties.     It  is  unnecessary  to  say  whether-to  the  na 
the  clause  relative  to  the  certificate  be  a  condition  precedent  or  not;  for  grant-'tore  of  the 
ing  it  to  be  a  condition  precedent,  yet  the  plaintiff  having  taken  all  pveper^f*"*^. 
0teps  to  obtain  the  certificate,  and  being  rendered  impossible  to  be  performed  ^^°- 
by  the  neglect  and  default  of  the  Company's  agents,  which  the  jury  have  found 
to  be  the  case,  it  is  equal  to  performance.     If  it  were  necessary  to  cite  any 
case  for  this,  which  is  evident  from  common  sense,  it  was  so  held  in  'Rollers 
Abridgment,  445.  and  many  other  books;  if  so,  there  was  a  right  of  action 
6Dce  Mirly  vested  in  the  plainti's,  from  the  defendants  not  having  fully  laden 
the  ship  before  she  lefl  India,  which  they  were  by  their  covenant  bound  to  do. 
For  all  that  is  necessary  prima  facie  to  found  an  action  of  covenant  upon  is, 
that  the  covenant  should  be  broken .     And  this  right  of  action,-  once  vested, 
was  only  capable  of  being  divested  by  a  subsequent  non-feazance,  namely,  by 
aot  taking  the  proper  steps  to  procure  a  survey  after  the  arrival  of  the  ship  in 
the  river  Thames.     This  therefore  being  a  circumstance,  the  omission  of 
which  was  to  defeat  the  plaintiff's  right  of  action,  once  vested,  whether  called 
by  the  name  of  a  proviso  by  way  of  defeasance,  or  a  condition  subsequent,  it 
must  in  its  nature  be  a  matter  of  defence,  and  ought  to  be  shown  by  the  defen- 
dants;  and  as  they  have  not  insisted  on  it,  though  they  have  insisted  on  the   i  qq   ■. 
want  of  a  certificate,  we  must,  af^er  verdict,  take  it  that  the  fact  did  not  exist;  h^q^^     ^ 
and  it  will  follow  as  a  consequence  that  there  is  no  ground  for  arresting  the  where  the 
judgment,  and  that  the  rule  roust  be  discharged.  Ie«ee  cove 

4.  Thomas  v.  Cadwallader.  M.  T.   1746.  C.  P.  Willes,  496.  ""^^^.I'^h 

In  covenant  against  a  lessee  for  not  repairing,  the  declaration  stated,  that  '^P^  "^he 
by  indenture  the  defendaat  covenanted  to  repair  the  demised  premises,  and  at  j^^^^j  ^T 
anieaa  the  condition  be  for  payment  of  a  certain  som  of  money:  Wheeler  v  Wbitall,  2gi|i|iQg  tim 
Freem.  9:  Wallis  v  Crimea,  1  Ch.  Ca.  89:  Woodman  v  Blake,  2  Vero.  222:  Bertie  vber  for  the 
Falkland,  2  Vern.  389;  or  anch  aa  wonld  enable  the  Conrt  to  pot  the  party  in  the  tame  iit^  repaiif  >'* 
nation  aa  if  the  condition  had  been  performed:  Tayjor  v  Popnam,  1  Bro.  C  C  468:  and 
it  ia  not  contained  in  a  volantary  settlement:  Bold  v  Corbett,  Prec.  Ch.  84:  Woodman  v 
Blake,  2  Vern.  22  ( :  et  vide  I  Ch.  C.  62.     The  party  cannot  be  relieved  aaainat  a  breach 
efthe  condition:  Lord  Falkland  v  Bertie,  $upra.  Clerk  v  Lacy,  6  Ven.   87:  Simpaon  t 
Vickera,  14  Ves.  841:  Sweet  v  Anderaon,  6  Vin.  98:  2  Bro.  P.  C.  480.    It  ia  in  general 
different  aa  to  conditions  sobseqaent:  for  though  the  Conrt  cannot  relieve  against  all  condi* 
tiona  anbaequent,  yet,  where  the  Court  can  in  any  case  compensate  the  party  in  damages  for 
the '*  non-precise  performance  of  the  condition,*'  eqaity  will  relieve:  Northcote  ▼  Doke, 
Amb.  614:  et  vide  Barnardiston  v  Fane,  2  Vern.  366:  Grimston  v.  Lord  Bruce,  Salk.  166. 
But  if  compensation  oanuot  be  given,  and  the  valne  of  the  thing  for  enforcing  which  the 
forfeiture  ij«  imposed  cannot  be'estimated,  relief  is  denied:  Ilargr,  Juris  Consult,  Kxfr||tar* 
tkoo,  %  vol,  .1^4:  I  MadaTr.  <h.  ^7:  Fry  apdPprt^r'i  wc^  I  Jfio^  ••®' 
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2e"t"^™a*  sufficient.     On  demurrer,  it  was  adjudged,  the  finding  the  timber  was  a  thing 
qualifica      in  its  nature  necessary  to  be  done  first,  and  therefore  a  condition  precedent, 
lion  of  the  th'   performance  of  which  ought  t«»  have  been  averred  in  the  declaration. 
covGDantto       5.   Porter  v.  Shkphard.  M.  T.    I79(;.  K.  B.  6  T.  R.  665.  aflirming 
'«*?»■»'•  judgment  of  C.  P. 

g      .  In  an  action  of  covenant  on  an  indenture  of  lease  for  seven  years  tor  non* 

there  i^a  P^yro^ot  of  rent,  it  appeared  that  the  hase  contained  the  usual  covenants, 
proviso  that  that  the  lessee  should  pay  rent,  repair,  Slc.  and  a  proviso,  that  if  the  lessee,  at 
a  leasee,  oa  the  end  of  the  first  three  or  five  years,  should  be  desirous  of  quitting,  and  should 
perfortnijig  give  six  months'  notice  thereof,  before  the  expiration  of  the  first  three  or  five 
the  cove  years,  then,  from  and  after  the  expiration  of  the  first  three  or  five  years,  and 
deed  'shall  P*yn*©nt  of  all  re^^ts^  and  performance  of  the  covenants  on  the  part  of  the  lessee, 
on  givioc  *^®  indenture  should  be  void;  it  was  holdei)  that  the  payment  of  rent,  and  per- 
notice,  be  formance  of  the  other  covenants,  by  the  lessee,  were  conditions  precedent  to 
entitled  to  the  lessee's  determining  the  term  at  the  end  of  the  first  three  years,  and  that 
leave  the  |||e|.0]y  giving,  six  months'  notice,  expiring  with  the  first  three  years,  was  not 
J"*™J?®*°* sufficient  for  thai  purpose;  Lord  Kenyan^  C.  J,  observing,  that  it  had  frequent- 
expiration  ^y  ^®®^  said,  and  common  sense  seemed  to  justify  it,  that  conditions  were  to  be 
of  the  foil  construed  to  be  either  precedent  or  subsequent,  according  to  the  fair  intention 
term,  the  of  the  parties,  to  be  collected  from  the  instrument;  and  that  technical  words, 
fnlfilment  if  there  were  any  to  encounter  sucii  intention  (and  there  were  not  in  this  case,) 
•*^*^****?*^** should  give  way  to  that  intention;  that  it  was  impossible  to  read  this  lease 
condition  without  seeing  that  the  parties  intended  that  the  tenant  should  do  every  thing 
precedent    required  of  him  before  he  could  put  an  end  to  the  lease. 

to  the  exer  6.  Lock  v    Wright.  T.  T.  11 2  L  K   B.  1  Stra.  569;  S.  C.  8  Mod.  40.  S.  P. 
ciseofthis  .     .  lerke  v.  Pvwell.  T.  T.    1669.   K.  B    1  Saund.  320. 

right.  »p|jg  plainti     declared,  that  defendant  by  deed  poll  ;  in  Strangers  statement 

of  the  case,  p.  569.    it  is  said  to  liave  been  by  writing  indented ;  but  it  is  evi- 
.       ,         dent  fr<»m  the  reasoning  of  the  court,  even  in  Strange,  see  p.  571.  that  it  was 
word* pro    ^  ^®^^  P^'^'  ^^®  ^^^ )  S.  C«  8  Mod.  ^O.  where  it  is  expressly  stated  to  have  been 
will  either   enaction  of  covenant   on  a  deed   poll")   agreed  with  plaintiff  that  he,  defend- 
be  a  coniii  ant,  would  accept  of  the  plaintiff  a  quantity  of  South  Sea  Stock,  so  soon  as  the 
tion  prece    receipts  should  be  delivered  out  by  the  company,  and  would  pay  for  the  same 
dent  or  sob  g^jj,  j^  gy^jj  q^  ^  certain  day,  next  after  the  date  of  the  deed,  and  then  averred 
wiU^best  *n*^>f^^  ^^^^'^n^l^n^  ^*^  ^^^  P^y  ^^^  m  -ney  at  the  day.     On  general  demurrer,  be- 
■wer  the  in  ^^^^  ^^^  plaintiif  had  not  averred  an  assignment  of  the  stock,  or  a  tender, 
tention  of  Pratf^  C.J,  delivering  the  opinion  of  »he  court,  said,  that  the  intent  of  the  par- 
the  par        ties  appeared  to  be,  that  one  should  have  the  money,  and  the  other  the  stock; 
*T^*K     1     ^^^  ^^^  ^^^  either  should  perform  his  part  of  the  agreement,  and  lay  himself  at 
L  ^*    I     the  mercy  of  the  other  for  the  equivlant;  that  this  was  not  a  covenant  entered 
into  by  both  parties,  upon  which  each  would  have  his  mutual  remedy,  but  it 
was  the  deed  poll  of  the  defendant  only ;  and  therefore,  though  upon  delivery 
or  tender  of  the  stock  the  plainti !  would  have  his  remedy  for  the  money,  yet 
the  defendant,  on  the  other  side,  upon  payment  of  money,  would  not  have  any 
remedy  to  compel  the  delivery  of  the  stock,  and  therefore  he  should  not  be 
obliged  to  pay  the  money  until  the  consideration  for  which  it  was  payable  was 
performed:  tnat  the  word  pro  would  either  be  a  condition  precedent  or  subse- 
quent as  would  best  answer  the  intent  of  the  parties;  and  in  this  case  it  must 
be  a  condition  precedent,  because  (otherwise  the  intention  of  the  defendent  to 
have  the  stock  for  his  money  could  never  take  effect.     Judgment  for  defen- 
dant.    Prai!^  C.  J.  observed  also:  that  the  difference  between  a  mutual  co- 
venant and  a  deed  p')ll  was  taken  and  allowed  in  Pordage  v.  Cole,  1  Saund. 
320.  wliere  the  court  were  of  opinion  that  the  defendant  had  his  remedy; 
"  otherwise   says  the  book)  it  would  have  been  if  the  deed  had  been  the  words 
of  ths  defendant  only  " 

^  *  In  Hob,  41     it  is  said  that  the  word  pro  always  makes  n  condition  precedent^  as  if  I 
.       Cjintfaet  to  sell  a  hone  /of  101. 
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7.  HuNLocKE  V.  Blacklowe.  T.  T.   1671.  2  Saund,  156;  S.  C.  1  Mod  64;8o  the 

1  Sid.  464;  2  Keb.  674.  ^ords    "io 

Debt  on  bond,  conditioned  to  perform  covenants  in  articles  of  agreement,  Jl®^^*"®!? 
by  which  it  appeared  that  the  plainti  i',  being  a  tailor,  had  assigned  his  trade  to  perform 
the  defendant,  and  all  the  benefit  of  the  customers  named  in   a  schedule  an-  ance  there 
nexed  to  the  articles;  and  the  plainti  f  covenanted  with  the  defendant,  that  he  of," 
would  from  thenceforth  leave  off  and  desist  from  using  and  exercising  the 
trade  of  a  tailor  with  any  of  the  customers  named  in  the  schedule,  with  sever- 
al other  covenants  on  the  part  of  the  said  plaintiff  to  be  performed ;  and  the 
said  defendant,  in  consideration  of  the  performance  thereof,  covenanted  that 
he  would  pay  the  plaintiT  lOOl.  a  year  during  his  life  by  quarterly  payitients, 
with  divers  other  covenants  on  the  part  of  the  said  defendant  to  be  performed; 
and  the  defendant,  after  he  had  shown  all  the  covenants,  pleaded  in  bar  that 
the  plaintiff,  after  the  making  of  the  said  articles,  to  wit,  on  the  first  day  of 
August  in  the  aforesaid  16th  year,  at,  &c.  used  and  exercised  the  art  and  mys- 
tery of  a  tailor,  and  with  the  said  Mr.  P.  -namely,  one  of  the  customers  nam- 
ed in  the  schedule,)   for  the  sole  benefit  of  the  said  plaintiff,   S^c. ;  to  which    [  ^   \ 
plea  the  plaintifT  demurred  in  law.     And  it  was  urged  for  the  defendant  that 
the  words  ^^  in  consideration  of  the  performance  thereof,"   made  a  condition 
precedent,  so  that  when  the   plaintiff  had  broken  his  covenant  by  using  his 
trade  with  one  of  the  customers,  the  defendant  was-  not  bound  any  longer  to 
pay  the  100/.   a  year  to  the  plaintiff.     Sed  non  allocaiiir:  for  the   plaintiff's 
covenant  being  in  the  nature  of  a  negative  covenant,  namely,  that  he  would 
not  use  his  trade   with  the  customers,  if  the  words  ^'  in  consideration  of  the 
performance  thereof,"  should  amount  to  a  condition  precedent,  the  plaintiff 
would  never  have  had  the  100/.  a  year  during  his  life,  because  it  was  not  pos- 
sible for  the  plaintiff  to  perform  bis  covenant  in  his  life  time;  for  at  any  time 
daring   his  life  he  might  break  it,   and  a  negative  covenant  is  not  said  to  be 
performed  until  it  becomes  impossible  to  breal^  it;  which  impossibility  could 
only  happen  by  the  plaintiff's  death:    and  therefore  such  a  construction  w<Suld 
entirely  defeat   the  intention  of  the  parties;  for  it  plainly  appeared  that  their 
intent  was,  that  the  plaintiff  should  have  the  100/  a  year  during  his  life,  and 
therefore  it  was  not  a  condition;  but  the  defendant  might  have  his  action  of^°*  ***®  . 
covenant  against  the  plaintiff  for  breach  of  the  covenant  on  his  part.  ^JIj**"*''' 

8.  Feltham  V.  CuDwoRTH.  E.  T.   1702,   K.  B.  2  Ld.  Raym.  766;   S.  C.  7  2jakeacou 

Mod.  10;  3  Salk.  59.  dition  pre 

Per  Holt,  C.  J.     Although  ita  quod  is  held  m  Littleton  to  make  a  condi- cedent  in 
tion  subsequent  yet  that  is  in  case  of  an  estate  executed,  but  it  is  otherwise  •hings  eie 
in  case  of  things  executory.     As  if  A.  shall  covenant  to  convey  his  lands  to  B,  cntory,  and 
ita  quod   10/.  be  paid  to  A.  before  Michaelmas,  the  payment  of  the  money  iSgubieqnent 
a  condition  precedent  to  the  conveyance  of  the  lands,  and  he  is  not  obliged  to  in  things  es 
perform  his  agreement  unless  the  10/.  be  paid  at  the  time  appointed.  ecoted.* 

9.  Atkinson  v.  Morrice.  E.  T.  1701.  K.  B.    12  Mod.   Rep.  608;  S.  C. 

.  Holt,  148.  AagreeBto 

Assumpsit  for  money  promised  to  be  paid  for  the  use  of  a  coach  and  horses  8'*®.  ^  ^ 
for  a  year.      It  appeared  that  (he  defendant  had  agreed  to  give  the  plaintiff  so  {J"*^^^®^j.^ 
much  for  the  use  of  a  coach  and  horses  for  a  year,   and  the  plaintiff  agreed  coach  for  a 
further  with  (he  defendant  to  keep  the  coach  in  repair;   it  was  averred  that  year,  and 
the  coach  and  horses  were  delivered  to  the- defendant,  but  nothing  was  alleged  I^.  agrees 
as  to  the  repairs.     Holt,   C.J  was  of  opinion,  that  the  repairing  was  not  a  f®  ^^P  *| 
condition  precedent^  and  therefore  need  not  be  averred;  but   if  the  agreement  1°  ""^P**'* 
had  been  that  the  plirintiff  had  agreed  to  give  the  defendant  a  coach  and  hors- repgj,  *  n^t 

*  Hence,  when  applied  to  a  thing  to  be  done,  it  makes  a  condition  precedent.  Thus,  if  a  condition 
a  creditor  ngr^e  to  take  a  composition  for  his  debt,  so  as  it  is  paid  by  a  particular  day,  the  precedent, 
payment  by  the  day  is  a  condition  precedent;  Ld.  Raym.  760.  So  on  an  agreement  where- 
by the  one  party  undertakes  to  perform  a  certain  act,  and  the  other,  in  consideration  tbero^ 
of,  undertake  to  pay  u  sum  of  money,  the  performance  of  the  act  is  n  condition  precedent 
to  the  right  to  demand  the  money;  1^.  Raym.  662.  Rut  if  a  day  had  been  fixed  for  the 
payment  of  the  money,  and  the  act  would  not  have  been  performed  until  af\er  the  day,  the 
raooey  would  nevertheless  have  been  payable  on  the  day;  id.  « 
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es  for  a  year,  and  to  repair  the  coach,  and  that  for  that  the  defendant  promis- 
ed so  much  money,  then  the  repairing  had  been  a  condition  precedent,  neces- 
sary to  be  averred.     And  though  in  this  case  it  was  not  expressly  averred  that 
defendant  had  the  use  of  the  coach  for  a  year,  yet  it  being  said  it  was  deliver- 
ed to  him,  it  shall  be  so  concluded,  if  the  contrary  be  not  shown  by  the  defend-^ 
[  53  ]    ant's  side. — Judgment  for  plaintiff. 
A.i»io        10.  Blackwell  v.  Nash.     M.  T.   1723.  K.  B.  I  Stra   535;  S.  C.  8  Mod. 
traiwfer  jQa.  S.  P.  Merrit  v.  Rane.  T.  T.  1721.  K.  B.  I  Stra.  458.  S.  P.  Daw- 

B  to  p'ay  SON  v,  Myer.  T.  T.  1727   Ex.  J  Stra.  712. 

for  it;  the       I^  <l^ht  for  a  penalty,  the  plaintiff  declared  that  he  had  covenanted  to  trans- 

traoafer  is    fer  to  the  defendant,  on  or  before  the  2l8t  Sept.  so  much  stock,  and  that  the' 

not  a  condi  defendant,  in  consideration  of  the  premises,  covenanted  to  accept  and  pay  for 

tion  piece    [^  ^^^^  f^ien  averred  that  he  was  at  the  broker's  the  21st  Sept.  et  paraius  fuU  et 

^°  '  ohtulit  ad  transjerendum  to  the  plaintiff,  who  then  and  there  refused  to  accept 

or  pay.     On  demurrer  it  was  objected  that /or  i/  made  it  a  condition  precedent; 

14.  H.  4.  19;  5  Co.  21;  15  H.  7.  18;  Dy.  76;  2  Saund.  352;  and  therefore,  to 

entitle  himself  to  this  action,  the  plainti>'  should  have  shown  an  actual  transfer 

of  the  stock,  and  the  rather,  because  the  covenant  was  not  to  pay  the  money 

^     till  the  day  of  transfer,  which  distinguished  the  case  from  the  rule  laid  down  in 

Thorpe  v.  Thorpe,  1  Sa.k.  171;  S.  C.  Holt,  28;  Lutw.  249;  12  Mod.  455;  1 

Lord  Raym.  235.  662. 

El  per  Cur.  In  consideraiione  prccmiasorum  is  in  consideration  of  the  cove- 
nant to  transfer,  and  not  of  an  actual  transferring,  for  which  the  defendant  has 
his  remedy.  See  1  Rol.  Abr.  415;  1  Saund.  319.  a;  1  Stra.  617;  2  Bl.  1312; 
aed  vide  contra^  Fort.  345;  10  Mod.  153;  2  Doug  684;  id.  689;  or  if  it  were  a 
tender  and  refusal,  would  amount  to  a  performance;  1  Rol.  Abr.  453.  b.  455; 
Doug.  684;  1  T.  R.  638.  In  all  these  cases  the  great  question  is,  who  is  to 
do  the  first  act;  but  when  the  transfer  is  to  be  uponpaymerdy  there  is  no  colour 
Where  the  to  make  the  transfer  a  condition  precedent. — ^Judgment  affirmed  in  Exchequer 
terms  of  an  Chamber. 

H'feinent  n.  Smith  v.  Woodhouse.     T.  T.  1806.  C.  P.  2  N,  R.  233. 

obhged^.^  Error  from  the  Court  of  K  '  .  The  point  principally  argued  in  this  case 
certam  sum  i^^^pects  the  sufficiency  or  insufficiency  of  an  averment  in  a  declaration,  the 
of  money,  necessity  of  which  depended  on  the  construction  of  the  conditions  in  an  agree- 
**  and  in  ment,  the  terms  of  which  appeared  to  be,  that  the  defendants  below  should  pay 
considera  iq  the  plaintiff  below  within  two  months  from  the  date  of  the  agreement,,  a  cer- 
gon  thereof ^^jjj  g^jj,  of  money,  and  that  in  consideration  thereofthe  plaintiff  should  deliver 
to'delhrer  ^P  ^^^  securities  whatever  that  he  might  hold  in  respect  of  any  claifn  he  might 
up  certain  have  on  the  estate  of  J.  W.,  and  execute  a  general  release  of  all  claims  and 
secnrities  demands  whatever,  which  he  might  have  on  the  estate  of  the  said  J.  W.,  one 
which  he  security  particularly  named,  being  excepted.  The  declaration  then  averred 
^I^S^^^B^  mutual  promises,  and  that  the  plaintiff  had  always  been  ready  and  willing  to 
and  to  exe  ^®^'^®''  "Pi  ^^'  ®"^  *^  execute  a  release  of  all,  4rc.  '  It  was  contended  for  the 
cute  a  re  defendants  below  that  this  latter  averment  was  not  co-extensive  with  the  terms 
lease  of  all  of  the  agreement. 

claims  on  Std  per  Sir  J.  ManafiM,  C.  J.  The  principal  point  for  our  consideration  is, 
^fVw*  whether  the  payment  of  the  money  was  intended  to  be  precedentto  theexecu- 
h  Id  that^*^"  of  the  release.  The  intention  of  the  parties  is  the  object  of  our  inquiry; 
Ihe  pay  ^"^  if  such  is  to  be  collected  from  the  suggestions  of  reason,  the  circumstances 
ment  of  the  of  the  time  allowed  to  the  defendants,  to  perform  their  part  of  the  agreement 
money  was  being  to  a  certain  extent  indefinite,  and  they  having  it  in  their  power  at  any 
a  condition  time  to  perform  it,  by  a  tender  or  payment  of  the  money;  while  the  plaintiff's 
precedent  ^^^  could  not  be  done  till  such  tender  or  payment,  and  he  could  not  be  expect- 
the  releLe.  ^^  ^^  ^®  always  ready  with  a  release,  these,  coupled  with  the  language  of  the* 
r  54  1  instrument,  make  us  feel  satisfied  in  considering  the  averment  unnecessary, 
the  payment  being  a  condition  precedent  to  the  release. — Judgment  affirmed. 
Where  a  12.  Sayer  v   Gleav.     H.  T    1661.  C.  P,  1  Lev.  54;  S   C.  1  Sid.  27-8. 

condition  is  Debt  on  bond  conditioned,  that  if  a  ship  sent  to  sea,  or  the  goods  therein,  or 
xq  pay  on    the  obligor  return  safe,  to  pay  him  a  named  sum.     It  was  objected  that  the  de- 
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fondant  had  an  election  to  pay  upon  whi'.*h  ofthe  contingencies  he  might  choose  one  ofthree 
to  electa  and  if  he  is  deprived  of  one  of  them,  by  the  death  of  the  obligor,  he  *^?'***"¥®"' 
is  excused  from  all.     But  to  this  it  was  answered  by  the  court;  that  all  those  jjJJJj  ^n^ 
things  being  contingent,  and  uncertain  which  of  them  would  happen,  the  lawJf.  vrhw 
supplies  these  words — which  shail  first  happen,  and  it  shall  be  expounded  to  pay  the  first  bap 
at  which  ofthe  contingencies  shall  first  happen,  and  foreclose  the  election  of  pens. 
the  obligor,  and  give  it  to  the  obligee  to  take  the  action  on  which  of  the  cou-Qq  j^  (,^gj 
tingencies  shall  first  happen.     And  it  is  not  like  the  case  where  one  is  obligee  conditiooed 
to  pay  a  sum  at  Michaelmas  or  Lady-day  if  he  were  then  in  life,  and  he  died  that  if  A. 
after  Michaelmas  and  before  Lady-day. — Judgment,  for  plaintiff.  ■hould 

VIL  OF  DISJUNCTIVE  C0>JDIT10NS.*  tnidlt^ 

1.  Wright  v.  Bhll.  E.  T.  1678.  C.  P.  2  Mod.  Rep.  304;  S.  C.  2  Danv.  79.  of  packiiif. 

Debt  upon  bond  for  payment  of  40/.  conditioned,  that  the  defendant  should  when  B. 
work  out  the  40/.  at  the  usual  prices  in  packing,  when  the  plaintiff  should  have  "boald  have 
occasion  for  himself  or  his  friends  to  employ  him  therein,  or  otherwise  shall  occajiou  to 
pay  the  40/.  then  the  bond  to  be  void.     The  defendant  pleaded  that  he  was  al-  J"^|hJr  '" 
ways  ready  to  have  wrought  out  the  40/.  but  that  the  plaintiffncter  did  employ  ^{^  if  a. 
him.     Upon  demurrer  the  plea  was  holden  bad,  because  the  defendant  did  not  shali  paj 
aver  that  the  plaintiff  had  any  occasion  to  make  use  of  him,  and  for  that  it  was  40/.  &e.  B. 
at  his  election  either  to  have  work  or  money;  and  not  having  employed  him,  ™fy  either 
but  brought  his  action,  this  is  a  request  m  law,  and  so  he  has  determined  his  ^~^ . 
election  to  have  the  money. — Judgment  (or  plaintiff.  ^^^^  ^^  j„ 

2.  Anon.  M  T.  1696.   C  P.  I  Salk.  170.  money,  at 

Condition  was  to  make  the  obligee  a  lease  for  life  by  such  a  day,  or  pay  hw  own 
him  100/.    Ol>ligee  died  before  the  day,  and  Ti-eby,  C.J,  adjudged  that  his  ex- «loction. 
ecutors  should  have  the  100/.  upon  the  principle  that  if  the  condition  be  in  the   1^1. 
disjunctive,  and  the  obligor  has  an  election  to  do  the  one  thing  or  the  other«  jf  !f  a  condi 
one  part  become  impossible  by  default  ofthe  party,  or  the  act  of  God,  he  shall  ^jj^g  ^ 
not  be  bound  to  perform  the  other  part,  a^  if  it  be  to  make  such  assurance  to  leaso  to  A. 
A.,  as  A.  shall  advise,  or  upon  default  to  pay  500/.;  if  A.  does  not  tender  an  for  life  be 
assurance,  he  need  not  pay  the  500/.;  1  Rol  446.  1  45;  3  Mod.  20-2.  203.  fore  Mi 
So  to  deliver  an  obligation,  or  execute  a  release,  which  A.  shall  tender^  and  he  chaelmas, 
does  not  tender  a  release;  4  Rol.  447.  I.  10.  WtmlSoi  ^ 

3.  ToPHAM  v.  Pannel.  T.  T.  1679.  K.  B.  T.  Raym.  373.  a.  dies  bo 

Debt  on  bond  conditioned  that  A.  M.  should  pay  7/.  9s.  4d.  on  a  particular  fore  Mi 
day  to  the  plaintiff,  or  personally  appear  on,  &.c.  at  the  house  of  W.  B.  pre-  chaelmas, 
cisely  at  '0  o'clock  in  the  m  ^rning.     The  defendant  pleaded  that  the  said  A.  «nd  before 
M.  upon,  &c.  and  on  divers  days,  as  well  before  as  aflcr  that  day,  was  too  un-^    j'®^® 

*  Tfie  characteristic  quality  of  these  conditions  is  defined  in  the  term  by  which  they  are  mngi  pay 
known.     When  t|ie  condltio^n  is  dLsjoncti?e,  he  who  ought  to  do  the  first  act  shall  have  an  loo/.  to  his 
election  to  do  the  one  or  the  other;  Co.  L.  145,  a.     As  if  it  be  to  enfeoff  land,  to  pay  gold  executors, 
or  silver,  to  deliver  one  thiuj^  or  another,  the  obligor  has  an  election  to  do  the  one  or  tho 
other;  I  Rol.  446.  I.  20.     So  if  h  be  to  enfeoff,  pay,  &c.  nt  tho  request  ofthe  obligee,  for 
his  request  only  ascertains  the  time  of  the  doing  it;  1  Rol.  446.  I,  25.  80.  467.  1.  5.     So  if  it 
be  to  do  it  at  Micbaelnias  at  his  request,  or  at  the  feast  of  Raster:  1  Rol.  446.  1.  40.     But 
where  the  disjunctive  t^oen  only  to  the  time,  and  that  is  referred  to  the  request  of  the  obligee, 
it  gives  the  election  to  him:  as  to  do  at  Michaelmas  or  before,  at  the  request  of  A,:  I  Kol. 
446.  1.  85>  37. 

If  a  condition  he  in  the  copulative,  but  it  is  impossible  to  be  so  performed,  it  shall  bo 
taken  in  the  disjunctive,  as  if  it  be  that  A.  and  his  heirs  or  executors  do  such  a  thing:  21 
E.  4.  44:  1  Rol.  444«  I.  26:  or  that  A.  and  his  assigns  do  perform  it:     1  Rol.  444.  T  25. 

There  is  a  difference  between  what  is  denominated  disjunctive  absolute  and  disjunctive 
contingent -y  as  if  a  man  he  bound  to  pay  10/.  or  to  enfeoff  a  party  upon  the  return  of  J, 
S.  from  Rome.  If  J,  S.  die  before  he  returns  from  Rome,  the  obligation  is  saved,  though 
the  10/.  be  never  paid:  but  if  it  is  a  voluntary  act,  as  to  pay  10/.  or  enfeoff  you  before 
Michaelmas,  then,  if  the  obligor  die^  before  Michaelmas,  yet  his  executors  ought  to  pay 
the  money:  per  Popham,  C  J.  Holditb.  192.  n|.  141. 

But  where  the  election  is  not  n^lixcd  to  the  obligor  till  one  { irt  be  requested  by  the  obli- 

fee,  if  it  be  not  requested,  tho  obligor  ought  to  do  the  utlior  part."  1  Rol.  Abr.  447,  1.  20. 
0  if  one  part  was  impossible  at  the  time  ofthe  making,  he  ought  to  do  the  other  part:  I 
Rol.  450.  I.  4'>.  41.   S.  r.  I  n.  &  P.  2  1 1.  f  ^  posK 
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So  if  n  con  well  to  appear.  Demurrer.  The  court  agreed,  1st.  That  the  plea  as  to  the 
dition  be  sickness  was  good,  notwithstanding  what  was  stated  in  Co.  Lit.  259.  b.;  1 
cer^DPeair^  •^^^'  ^'^-  P^-  ^^i  ^^^  ^^^^  plea  was  not  barely  that  she  was  sick,  but  ex  visiiafione 
or  pay  «o  ^^^  ce^rotafuit^  d  toinliter  inhabilis  ad  comparend  Sfc.  2d.  That  though  the 
mach.  if     condition  be  in  the   disjiinciiv*'.^  and  one  part  is  impossible,  y^i  that  the  other 

the  party     ought  to  be  performed,  notwithstanding  it  is  to  be  done  by  a  stranger, 
cannot  ap  

pear,  the    yiH.  OF  THE  MANNER  IV  WHICH  CONDITIONS  ARE  TO  BE 

S^Ho  CONSTRUED* 

paid.  I.  Cromwell  v.  Grumsden.  E.  T.  1698.  K.   B.  1  Ld.  Raym.  335;  S.  C.  1 

[b^  1         Salk.  462;  Com.  477;  S.  C.  Holt,  522;  5  Mod.  281 ;  S.  C.  12  id.  193. 
A  coodition      Debt  upon  bond  against  the  defendant,  as  executor  of  TJrlin^  alias  Urltoin, 
from  which  The  defendant's  testatoj  bound  himself  to  the  plaintiff  in  the  sum  of  40/.  by 

fth*^**"*    bond  cujtts  datus  est  I  Julii  anno  Domini   1674,  ^c.     The  defendant   f)leaded 
tioa  can       9"^^  '*^^  est  factum  of  the  testator.     The  jury  found  a  special  verdict,  setting 

be  colleet    out  the  bond  in  Jucc  verba^  which  was,  novenut  nniversi  per  proRSentes  nos 

ed  ia  good,  Urlin  ct r-  his  wife  teneri  eifirmiter  ohligain  to  Cromwell  in  prat  Mtd^  vi^rUi 

notwiuistan  i;i  qaadrans  libris  boiUB  et  lagalis  monetcBy  Sfc.  dat  1  Julii  anno  regni  Caroli  «f- 
diDg  the  cundi  milhsimo  scxccnlcsimo  scphiagesimo  quarto^  and  the  condition  of  the  bond 
lacorrect"  ^^^^  ^®''  ^^®  payment  of  20/.  and  that  it  was  signed  and  scaled  by  the  husband 
new  in  Ian  ^"^  ^^^^7.  ^^^  indented  by  the  name  of  Urlwin.  Ader  several  arguments, 
gaage.  Holt^  C.  J.  delivered  the  opinion  of  the  court,  and  said,  that  though  this  was  a 
very  insensible  obligation,  yet  since  the  intent  of  the  parties  appeared  plainly 
Henoe,  a  that  it  should  be  a  security  for  '20/.  by  the  penalty  of  40/.  the  judges  were  unan- 
condition  to  ijY,^„g]y  of  opinion  that  judgment  should  be  given  for  the  plaintiff. 
ThenTman  '   ^:  .Sandwell  v.  Sandwell.  T,  T.  1697.  K.  B.  Comb.  445. 

is  able,  is        -^  condition  to  pay  money  when  a  man  is  able  to  pay,  is  to  pay  it  presently, 
constrnod    for  the  law  supposes  everv  man  ought  to  pay  what  he  is  able  to  pay. 
to  mean  pre  3.  Boswell  v.  Coats.   H.  T.  16H9.   K,  B.  1  Mod.  Rep.  S3;  S.  C.    1  Vent. 
8on«»y-  58;  S.  C.  2  Keb.  591, 

So  a  condi  Two  legacies  had  been  given  by  will  of  A.  C.  and  J.  C.  Tho  executors 
tion  in  a  deposited  the  legacies  in  a  third  person^s  hands,  and  took  a  bond  from  him 
bond  that  conditioned  that  "  if  the  obligor  at  the  request  of  D.  and  E.  shall  bring  in  A. 
^hln  '  ^^^  ^'  ^'  ^^^^  ^^^y  ®^^^^  come  to  their  ages  of  21  years,  to  give  such  a  re- 
cure  a* re  ^®*se  to  the  executors  of  F.  G  as  they  shall  require  then,  ^Tc."  On  one  of 
lease  for  the  legatees  coming  of  age,  and  dnrins  the  minority  of  the  other,  the  bond  was 
two  several  put  in  suit.  The  question  raised  by  tne  pleadings  was,  whether  the  defendant 
legacies  was  obliged  to  bring  him  in  to  give  a  release  that  was  of  age  before  the  action 
from  two  in  brought,  or  might  stay  till  both  were  of  age  before  he  procured  a  release  from 
thev  sha?/*  ^^^^^^"^^  '^^®  Court  was  of  opinion  that  it  must  be  taken  respectively;  and  be- 
come to  cause  it  appeared  that  the  legacies  were  several,  that  several  releases  ought  to 
theiragesofbe  given,  upon  the  authority  of  Wyndham's  case,  5  Co.  7.  a;  Noy.  6;  Moor. 
21  vears,  191 ;  Jenk.  272.  And  Twisden^  J.  said,  if  there  were  no  more  in  it  than  this, 
shall  bo  ta  sciL^  when  thoy  shall  come  to  their  ages  of,  &c.  it  were  enough  to  have  the 
^jj*^^^®"^  condition  understood  respectively,  for  they  cannot  come  to  their  ages  at  one 

lively  at      ^"^  *^^  same  time. 

tain  their     ^^g^  of  21;  and  as  the  Icgncles  are  several,  they  ranst  give  several  releases. 

4.   Creswell  v.  Trott.    M  T.    1686.    K.  B.    Comb.  37. 
L  ^"    ]        Debt  on  bead.     The  defendant  prayed  oyer  of  the  condition,  which  was  to 
So  a  condi  p^^^  f^g^  upon  the  birth  ot  his  first  child  by  his  wife  or  any  other  woman,  and 
on  the  birth  averred  that  he  had  no  child  by  his  wife.     Replication,  that  he  had  a  child  by 

of  obligor^s  *  The  words  of  a  condition  are  liberally  expounded  to  carry  into  effect  the  intention  of 
first  child  tho  parties,  as  ifthe  condition  of  an  obligation  be«  whereas  A.  will  surrender  a  copyhold  to 
by  his  wife  B.  if  they  so  long  live,  then  the  obligation  shall  be  void:  it  shall  be  part  of  the  condition 
or  other  wo  that  A.  make  the  surrender:  I  Rol.  409.  1.  30.  So  a  condition  that  if  A.  discharge  a  re- 
man, will  cognizance,  and  whereas  be  has  agreed  to  free  the  obligee  from  two  bonds,  tho  condition 
be  constra  is,  that  if  A.  save  him  harmless  from  the  said  two  bonds,  then,  &c.  it  extends  to  the  recog- 
cdlo  mean  niznnce  as  well  as  to  the  two  bonds.*  I  Rol.  409.  1.  40.  So  a  condition  to  peform  all 
any  other  articles  in  the  iudentnre'does  not  extend  to  land  excepted  out  of  the  lease,  though  it  be 
\yifc.  mrntione'1  in  the  indenture,   1  Rol.  431.  !.  25.  . 
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another  woman.     Demurrer.     Per  Cur,     This  must  be  intended  of  a  child  by 

any  other  wife,  and  not  otherwise. — Judgment  for  defendant. 

5.    Otes  V.  TuoRNiin.L.    H.  T.    166J.    K.  i).    1  lev.  93;   S.  C.  1  Keb.  466  So  where 

Debt  on  bond  conditioned  to  make  for  the  plaintiff  all  the  linen  he  should  *^®'*<*'*^****  *■ 
wear  dunntr  his  life,  and  assigning  for  breaoh  that  he  desir<Kl  the  tl*  fend  ant  to|?  ™  r  t^ 
rhake  certain  linen  for  his  nece-sary  wearing,  which  she  had  not  done.     The^jje  obligee 
defendant  demurred,  because  the  plaintiff  had  not  delivered  the  cloth  of  which  shall  find 
the  things  were  to  have  been  made.     To  which  it  was  answered,  for  the  plain- the  matert 
tiff,  havmg  undertaken  to  make  the  linen  he  was  bound  to  have  furnished  the  *l"»  u^'l^s 
cloth;  as  if  one  be  obliged  to  cover  the  lord's  hall,  he  is  also  bound  to  find  the  Jbepartica 
materials;   11  H.  4.  <:i5;   16  H    7,  9.    11.     Sed  per  Cur.     The  contracts  of  |5|J„*^^"5i 
parties  are  to  be  interpreted  according  to  their  intent,  and  the  subject  matter;  Barty  repel 
as  if  a  tailor  be  obliged  or  promise  to  make  a  suit  of  clothes,  the  party  em-  the  infer 
ploying  him  ought  to  furnish  the  cloth,  for  it  is  usual  for  the  employer,  and  once  that 
not  the  tailor,  to  furnish  it*  or  if  a  sempstress  be  obliged  to  make  a  suit  of  lin- J***. ■***"*^ 
eh,  she  is  to  find  the  linen :  but  it  is  not  here  shown  that  the  defendant  was  a  -trnotUir* 
aempfltress,  nor  such  a  person  as   is  accustomed  to  make  linen  end  find  tha 
cloth. — Judgment  for  defendant. 


IX.  OF  INVALID     ONDITIONS. 

(A)  Br  BF.rN'G  illegal. 
1 .  A  common  low.     (a)  Immoral  The  eondi 

1.  Carpenter  V.  Beer.  E.  T.   1694.  K    B.  Comb.  246.  tioo  most 

'^'  la  this  case  it  was  resolved  that  where  the  condition  of  a  bond  is  to  do  any  not  be  ma 
thing  which  is  not  malum  in  scy  though  against  law,  the  condition  is  only  void,  '«»»<«•«•* 
and  the  bond  single.     But  if  the  condition  be  %nalum  in  «e,  the  bond  is  void. 

2.  Briggsv    Mono.  H,  T.    1697.  C,  P.   1  Lutw.  667.  [  ^   I 

Debt  on  bond,  conditioned  to  pay  plaintifi*  10/.    provided  she  should  save  5?.*  *  ^" 
defendant  harmless  from  all  costs,  &c.  by  reason  of  plaintiff  being  with  child  bond  to  pay 
Plea,  that  the  plaintifi  was  examined  before  a  magistrate,  and  ordered  to  find  a  pre^nint 
sureties.     Replication,  that  plaintifi*  had  been  delivered  of  a  child,  and  that  woman  a 
defendant  had  not  been  damnified  by  reason  of  its  maintenance.     On  demur-  certain  sotd 
rer,  it  was  argued  that  the  condition  was  not  to  save  defendant  ^*''™^®8s^***'J^  ?* 
against  any  legal  prosecution,  but  to  save  him  harmless  against  any  expense  ^^^  |,^,^ 
for  its  maintenance;    and  of  that  opinion  were  the  court. — Judgment  fbrie«,  isnot 
plaintiff.  immoral 

(6)  In  restraint  of  iratle.     See  anh^  vol.  4.  fi-om  p.  615  to  618.  norillegal.f 

(c)  In  reslravid  of  marriage.  Bonds  ope 

A  condition  in  a  bond  operating  in  restraint  of  marriage  is  void;  Low  v.  rating 
Peers,  4  Burr.  2225.  abridged  arUe,  vol.  4  p.  618;  see  4  Burr.  2052;  19  Ves.  "gainat  free 
1 ;  5  Ves.  1 1 7 ;  2  Stra.  1 1 28      And  the  same  rule  applies  to  one  given  to  pro-  ^P^  ^^  '»•' 
cure  a  marriage;   Hall  v.  Hearne,  3  Lev.  411;    S.  C.  Show.  76;  S.  C.  Bro.  "■**• 
P.  C.  144.  abridged  an/c,  vol.  4.  p.  619.  '  Or  condi 

{d)   To  commit  maintenance.  c^mmt^ 

A  bond  conditioned  to  commit  maintenance  is  void;  see  Hob.  304;  Hut.  ^^'f'' 
40;   I  Roll  Abr.  427.  nance. 

(c)  JVbt  to  give  evidence, 
Masen  v.  Watkins.  M.  T.    1688.   C.  P.  2  Veht.   109.  Or  not  to 

The  condition  of  this  bond  was  to  pay  20/.  in  consideration  that  the  plainti''  give  evi 
should  not  bring  any  evidence  at  the  trial  to  prove  certain  cows  in  question  ^®"°*»  "• 
were  bis  cows.     On  demurrer,  the  court  held  the  condition  to  be  against  law,   ^''* 
on  the  ground  that  it  tended  to  recognise  the  composition  of  a  felony.  j-  ^q    i 

(J)  In  restraint  of  the  liberty  of  the  subject.  A*MiMl*tiiii 

1.  Shelto.x  v.  Sire.  M.  T.  1724.  KB.  U  Mod.  Rep.  310.  inThond 

^  As  to  kill  or  rob:  see  1  Bac.  Abr.  644:  and  if  it  be  so,  the  obligee  ia  pnniahable  for  that  the 
tdkiotsacba  bond,  see  2  Vent.  109.  obligor 

t  And  although  a  bond  in  consideration  of  future  illicit  cohabitation  between  the  parties  shall  re 
is  void;  Walker  v.  Perkins,  8  i  nrr.  1668;  6.  C.  1  T'tiac.  517.  abridged  vol.  4.  p.  614;  yet  move  him 
one  executed  by  way  of  reparation  for  past  cohabitation   in  valid;  Tamer  v.  Vangfaan,  2  self  and  his 
Wile.  889.  abridged  ante,  vol.  4.  p.  65;  see  4  B.  &  A.  650;  8  M.  ^  S.  468.  iamily  frOD 
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^  CONDITION'S.— %  king  Utegal 

a  panicalar  The  condition  of  this  bond  was  that  the  defendant  should  remove  himself 
parifh,  and  ^^^  family,  and  not  return  to  live  in  the  parish  as  an  inhabitant,  without  leave 
not  retttra  ^f  t|j^  plaintiff.  It  was  contended  that  the  condition  being  a  restraint  on  the 
tSerirn  at  li*>«rty  o^  ^^^  defendant,  and  there  being  no  consideration,  it  was  a  void  con- 
an  inhabi  dition.  But  the  Court  said:  we  never  could  say  that  an  obligation  to  restrain 
tmat  with  the  liberty  of  a  person  generally  was  void  without  a  consideration;  it  is  only- 
oat  permif  ^ith  regard  to  the  public;  therefore  a  person  may  restrain  himself  from  buying 
*h*"  hr*  ^^  estate  in  such  a  place,  or  alienating  to  such  a  person.  There  is  no  occa- 
li*w»lf***  "°**  ^^^  *  consideration  where  a  bond  is  re^rictive  of  common  liberty,  except 

in  trade . 
Bat  a  bond  2.  Da  Costa  v.  Davis.  E,  T.  1798.  C.  P.  1  B.  &  P.  242, 

conditioned     The  defendant  in  order  to  procure  the  release  of  one  A.  B.  from  an  execu- 
to  render  in  tion  at  the  suit  of  the  plaintid,  gave  his  bond,  conditioned  to  be  void,  if  the  ob* 
exeention  a  {{gof^  or  the  said  A  B.  should  pay,  &c.  avy  in  case  of  default  in  payment,  if  the 
gj^|*^5y  <>Wigor  should,  on,  i^c.  surrender  to  the  plaintiff  the  said  A.  B.  in  order  that 
been  die      ^^  might  be  taken  in  execution.     Plea,  that,  shortly  previous  to  the  making  of 
charged      the  said  bond,  the  said  A.  B.  being  in  execution  at  the  plaintiff's  suit,  request- 
ftom  ezecn  ed  a  release  on  giving  the  bond  in  question,  which  the  plaintiff  accepted,  and 
tioB  for  tbe^^B^ufge^  Ihe  said  A.  B.  from  his  suit;  but  the  said  A.  B.  being  still  in  pris- 
ame  eania^g^  in  consequence  of  the  refusal  of  his  other  creditors  to  consent  to  his  dis- 
charse,  the  defendant  was  unable  to  render  him  conformably  to  the  condition 
of  his  bond.     Per  Cur.     This  bond  is  void,  as  no  payment  has  been  made; 
and  the  condition  respecting  the  render  is,  on  the  authority  of  Vigers  v.  Al- 
drich,  4  Burr.  ^852.  repugnant  to  law;  for  the  plaintiff  has  once  ttdsen  A.  B. 
in  execution,  and  di.scharged  him,  and  he  cannot,  therefore,  have  execution 
against  him  again  on  the  same  judgment. — ^Judgment  for  plaintiff. 

2.  Bystatvie, 
If  the  condition  in  a  bond  be  to  do  an  act  in  contravention  of  any  statute,  it 
will  be  void ;  vide  Analysis,  an/6,  p.  34. 
Aconditloo  (B)  By  BEING  repug.hant. 

annexed  to  (o)    With  the  estate, 

tbecreation  DoE,  D.  MiTCHiKSON  v.  Carter.  M.  T,  1798,  K.  B.  8  T.  R.  60.  S.  P  Man* 
of  aneetate  by  V.  ficoTT.  T.  T.  1659.  K.  B.  1  Mod  141 ;  S.  C.  Keb.  69;  S.  C.  I  Bae^ 
'"j  ™'  *^*^     Ab.  396;  S.  C.  1  Lev.  4. 

th  t  t  ^^  ^^^^  case.  Lord  Kenyon^  C.  J.  said:  a  grantor,  when  he  conveys  an  estate 
ehall  not  all  ^'^  ^^^)  cannot  annex  a  condition  to  his  grant  not  to  alien;  nor,  when  he  cone 
en»  it  bad.*  veys  an  estate  tail,  a  condition  not  to  bar  the  entail. 

*  Being  repugnant  to  the  natnre  of  the  estate  to  which  it  is  annexed.  So  a  feoffinent  lo 
fee  npon  condition  that  the  feoffee  shall  not  take  the  profits,  is  void,  as  being  repugnant  and 
against  law,  and  the  estate  given  is  absolute;  1  Inst.  206.  So  where  a  lease  was  made  to 
A.  B.,  and  with  a  proviso  that  if  C.  should  demand  any  profits  of  the  lands,  or  enter  into 
the  same  during  the  life  of  A.  or  B.  (who  were  bis  father  and  mother,)  that  then  the  estate 
limited  to  C.  should  cease,  and  be  utterly  void;  it  was  resolved  that  this  was  a  condition, 
and  was  void,  being  repugnant  to  the  estate  limited;  see  Moor  v.  Savill,  2  Leon.  182. 
Bnt  Littleton  snjs,  if  the  condition  be  such  that  the  feofiTee  shall  not  alien  to  such  a  one, 
naming  him,  or  to  any  of  his  heirs,  which  does  not  take  away  all  power  of  alienation,  then 
such  condition  is  good;  t  Inst.  228.  a.  So  a  gift  in  tail  on  condition  that  the  donee  shall 
not  discontinue  nor  alien  in  fee-tail,  nor  for  life,  is  good;  for  these  are  tortious  actx,  which 
may  well  be  restrained  by  condition;  see  Co.  Lit-  228;  10  Co.  39:  Moor  89.  But  a  con- 
dition annexed  to  the  gin  of  an  estate  in  tail,  that  the  donee  shall  not  marry,  is  void;  for 
without  marriage  he  cannot  have  an  heir  of  his  body.  It  would  be  otherwise  if  such  a 
condition  were  aonexed  to  the  grant  of  an  estate  in  fee-simple,  for  in  that  case  a  collateral 
heir  may  inherit;  see  Jenk.  243;  Dyer,  818.  a. 

Whatever  i^  prohibited  by  law  may  be  prohibited  by  a  condition.  Therefore  if  a  feoff> 
inent  be  made  in  fee  upon  condition  that  the  foofieo  shall  not  alien  in  mortmain,  this  is  a 
good  condition,  because  such  alienation  is  prohibited  by  law;  I  Inst.  223.  b.  So  if  lands 
bo  given  in  tail,  on  condition  that  neither  the  tenint  in  tail  nor  his  heirs  shall  alien  in  fee 
or  in  tail,  or  for  the  term  of  another *8  life,  but  only  for  their  own  lives,  such  a  condition  is 
good,  because  thetie  alienations  are  contrary  to  the  statute  De  Bonis,  tit.  2.  c.  2;  Lit  Sec 
862.  So  if  a  person  make  a  gift  in  tail  upon  condition  that  the  donee  shall  not  make  a 
lease  for  three  lives,  or  21  years,  according  to  the  statute  82  Hen.  8.  the  condition  b  good» 
for  this  power  being  given  collaterally  is  not  incident  to  the  estate,  and  may  therefore  be 
r<Atrafincd  by  condition:  seo  1  Inst.  223.  b.     Bnt  if  on  estate  be  created  with  a  conditioja 
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(b)  With  other  parts  ofthe  same  deed^  or  in  ilself,  J  ^O 

I    Prideaux  v.  Roberts,  M.  T.  1728.  C.  P.  1  Com.  221.  Whethwr 

The  condition  of  this  bond  for  performing  an  award  was,  "  whereas  the  a- JT'"^  'J. 
bove  bounden  A   B.  (who  was  plaintiff  and  the  above  named  A.  B.  had  sub-^JJ^^J^ 
mitted  themselves,  Sic.     On  the  plea  of  no  award,  and  replicati(»n  showing  an  ^qq^  which 
award,  it  was  contended  for  the  defendant  that  it  did  not  appear  that  he  had  are  repnx 
submitted,  for  the  submission  is  by  the  plaintiGT  only ;  to  which  it  was  replied,  nant  to  »• 
that  it  was  good  notwithstanding  the  misrecital;  for  when  he  says,  the  ctboveV^^  iutent 
hounden  (who  Was  the  defendant,  and  by  the  bond  it  appears  1  hat  the  d®^®"^*^*  JjLi^^Uinbe 
was  bound)  then  the  subsequent  words  A.  B.  which  was  the  name  of  the  plain- rejeetdd, 
tiff,  shall  be- rejected  as  repugnant.     No  authority  being  cited,  the  court  ad-aeeoM  quv 
journed  the  case.  tionable. 

2;  I^isTER  V.  Stanley.  E.  T.  1674.  K.  B.  1  Mod.  112;  S.  C.  3  Keb.  291.  ^nd  where 

The  defendant  moved  in  arrest  of  judgment  in  an  action  on  a  bond,  of  which  a  bond  dat 
the  condition  was  to  pay  super  vicesimum  octavum  diem  Mtniii  proTiimim  sequent  ed  in  March 
iem,  on  the  ground  that  it  was  payable  on  the  28th  March,  in  the  following  conditionod 
year.      But  the  court  held,  that  the  word  sequentem  must  be  held  to  refer  to  d«-  ***'  W 
tm;  but  that  it  had  been  otherwise  if  it  had  been  sequeiUis,     See  1  Roll,  Abr.  ^^"j^^^i 

448.  octavum 

€Uem  Jfartii  proximum  sequeniemt  the  Court »  on  motioD  by  the  defendant  in  arrest  of 
Jadgment,  held  it  payable  in  the  corrent  month. 

vC»    Bv  BF.INO    IMPOSSIBLE.  If  th«  Condi 

Da  Costa  v.  Davi  .  E.  T.  1798.  C.  P.  1  B.  fit  P;  242.  tion  of  a 

To  an  action  on  a  bond  which  was  conditioned  either  to  pay,  ^c,  or  render  bond  be  dn 
a  certain  person  that  he  might  be  committed  to  the  Fleet  prison,  at  the  plain-  pl«x>  the 
tiff's  suit;  the  defendant  pleaded  circumstances  which  clearly  showed  that  the  impoMibili 
condition  as  to  rendering,  Etc.  was  void.     8ed  P^'  Cur,     Though  the  defend-  fopnJjJ^ 
ant  could  not  perform  the  latter  condition,  he  might  have  paid  the  money;  the^ne  mt  ii 
bond  is  therefore  forfeited.     Judgment  (or  plaintiff.  no  jostifica 

that  the  tenant  in  tail  ehaJl  not  suffer  a  common  rccoTery»  the  condition  is  void,  because  the  ^i*^ of  non 
tight  to  sniTer  a  common  recovery  it  an  incident  inseparably  annexed  to  an  estate  tail;  ibid,  perform 
Lord  Coke>  1  Inst.  206.  b.  says,  although  a  condition  repugnant  to  the  nature  of  the  estate  ^^^  of  ^ho 

S ranted  is  void,  yet  that  in  all  such  cases  a  bond,  by  which  the  obligor  is  restrained  from^tber. 
oing  that  which  the  nature  of  the  estate  granted  entitled  him  to  do,  will  be  good.  Thus  if 
a  feofibe  in  fee  becomes  bound  in  a  bond  not  to  take  the  profits  of  the  land,  or  not  to  alien 
the  estate,  such  a  bond  would  be  good;  2  Inst.  206.  b.  As  where  A  made  a  settlement  of 
his  lands  on  his  son  in  tail,  but  took  a  bond  from  him  not  to  sink  the  entail;  on  a  bill  to  bo 
relieved,  it  was  ruled  that  the  bond  was  good,  and  the  bill  dismissed  with  costs,  thoush  the 
alienation  was  made  by  the  issue ;  for  if  the  son  had  not  agreed  to  give  the  bond,  the  father 
might  have  made  him  only  tenant  for  life;  see  2  Vem.  235.  The  preceding  doctrine  aeemp 
questionable,  as  it  offers  an  obvioos  mode  of  restraining  a  person  from  those  rights  over  an 
estate  which  the  common  law  gives  him,  consequently  of  frustrating  the  common  law;  see 
Moore,  810.  As  where  A  settled  lands  on  B.  in  tail,  with  remainder  to  his  own  right  faein, 
and  took  a  bond  from  B.  not  to  commit  waste,  the  bond  being  put  in  suit,  it  was  desired  to 
be  delivered  up  to  be  cancelled,  the  Court  saying  it  was  an  idle  bond;  2  Vem.  25. 

Anciently  it  was  holden  that  if  a  lease  was  made  to  a  roan  and  hb  assigns,  he  coald  not 
be  restrained  from  alienation;  but  if  the  word  assigns  was  omitted,  he  might  then  be  restrain- 
ed. It  is,  however,  laid  down  by  Lord  Coke,  that  if  a  person  made  a  lease  for  life  or 
years,  with  a  condition  that  the  lessee  shonld  not  grant  over  his  estate  or  let  the  lands  to 
any  other  person,  it  would  be  good.  And  this  doctrine  is  fully  established  in  More's  case, 
Cro.  Eliz.  26;  Berry  v.  Tannton,  Cro.  Eliz.  881;  Pennant's  case,  8  Rep.  64.  Bnt  such 
conditions  are  construed  strictly,  for  they  are  held  to  affect  the  original  lessee  only,  and 
not  to  extend  to  his  assignees.  So  that  if  a  lessee  who  is  restrained  from  alienation  by  a 
condition  of  this  kind  assigns  his  term  over  with  the  consent  of  the  lessor,  such  assignee 
may  aasign  to  any  other  person  without  further  consent;  see  4  Rep.  119;  Cro.  Jae.  898; 
Styles,  488. 

*  A  condition  for  the  obligor  to  goto  Rome  the  next  day;  Co.  Lit.  206;  Say.  96;  Leon. 
189;  14  £.  4.  8.;  or  that  the  obligor  shall  assign  to  the  obligee  a  commission  ofbankrupta^ 
is  an  impossible  condition,  and  therefore  void;  Roll.  Abr.  419.  Bnt  if  a  woman  makes  a 
feoffment  to  a  man  that  is  married  to  another  upon  condition  that  he  shall  marry  her,  this  is 
a  good  condition,  for  his  wife  may  die,  and  then  he  may  marry  her;  Bro.  tit.  Condition, 
420,  So  if  the  condition  he  quod  debet  pluere  eras,  this  is  a  good  condition;  for  though 
the  obligor  is  not  certain  thereof,  yet  if  be  willUke  this  on  himself .  and  run  the  hazard,  he 
may  at  Us  peril,  for  this  is  not  impossible  of  itself;  see  22  E.  4.  26;  Roll.  Abr,  420.  So 
if  the  condition  be  that  the  pope  ^haU  be  at  Westminster  to-morrow,  this  is  a  good  eoatfi- 


44  CONDITIONS. — By  heingrepugnArti  ©r  impossible, 

[  "S^  1  (D    By  being  uncertain. 

An  aneer  Holmes  v,  lv\,  T.  T.  1678    K.  B.  2  Show.  16. 

tainty  ia  Debt  on  bond ;  the  condition  was  for  the  delivery  of  35,0iX)  tiles,  to  be  the 
the  condi  y^i^^  of  144/.  at  15s.  6d.  per  thousand;  plea,  that  he  delivered  the  full  number 
hb^d  may  of  35,00()  tiles,  worth  Ids.  6d.  a  thousand.  Demurrer  because  it  was  not  al- 
^e  suppli  leged  that  they  were  in  all  worth  ]  44/.  which  was  the  thing  that  they  intended, 
dd.  and  the  penalty  was  double  the  sum.     But  the  court  said,  it  was  just  to  supply 

mistakes  in  the  conditions  of  bonds;  and  it  seems  very  plain  that  the  intent  of 
the  party  was  to  satisfy  a  debt  of  141/.  and  that  they  agreed  it  should  be  paid 
in  tiles  at  159.  Sd   per  thousand,  and  it  is  the  sum  of  money,  and  not  the  nuon- 
ber  of  tiJes,  that  is  material.     See  2  Lev.  197. 

(E)    Of  the   CONSEdUF.NCKS  OF  VOID  CONDITIONS. 

A  defend  1.  CoLTON  v.  Goodridge.  T.  T.  »776.  C.  P.  2  Tlac.  1108. 

Vt  *^*?"^^  This  was  debt  on  a  bond  for  200/.;  plea  non  est  factum y  and  issue  thereon. 
taUB  of  a  ^^  ^^^  trial,  the  condition  appeared  to  be,  that  if  the  defendant,  during  the  life 
void  coodi  of  the  plaintiff,  married  any  other  woman,  then,  on  payment  of  1001.  to  the 
tion  in  a  plaintiff,  the  bond  to  be  void;  there  was  a  verdict,  subject  to  the  opinion  of  the 
bond*  with  court,  whether  the  pla  nti  ought  to  recover?  By  the  court:  The  verdict  for 
out  pr>j|Dgthe  plaintiff  must  stand;  ordrr  and  method  ought  to  be  observed;  unless  oyer 
pCadine  it  ^®  P^a^ed  of  the  condition,  no  matter  of  law  can  arise:  on  the  issue  of  non  est 

^    '  factum^  only  questions  of  fact  can  be  tried. 
And  if  tha  ^-  Weils  v.  FE.tGuso.v.  M.  T.  1708.  K.  B.  1 1  Mod.  198;  S.  C.2  Salk.  463. 
condition         A  bond  was  for  1 00/.  with  a  condition  that,  if  he  did  not  pay  50/.  by  such  a 
be  repag     day,  the  bond  should  be  void.     The  court  held  this  condition  repugnant,  and 
»*ni,  (be  bond,  single. 

[  631  3^    VVall  v.  Grovet.  M.  T.  1700.  K.  B.  12  Mod,  Rep.  418. 

hi'  *™u  ***^^       i^'''*  Cwr.     If  one  bind  himself  in  a  bond  to  go  to  a  place  not  in  being,  or  do 
bond  be      other  impossible  things,  the  obligation  is  single.     See  Co.  Lit.  206;  Sav.  9^; 
comes  Bin    Leon.  189;   1 1  E.  4.  3;  Rol.  Ah.  420. 
gle.  (F;  Of  conditions  partly  void  and  partly  valid. 

Nc\v>[\v  V.  Newman.  E.  T.  181.5.   K.  B.  4  M.  &  S.  66.  Abridged  post,  tit. 
"Simony."  S.  P.  Chesman  v.  Nalxby.   H.  T.    1726.     K.  B.   2   I^. 
A  void  cda  Raym.  !  159;  S.  C.   1   Stra.  739.  S.  P.   Laying  v.  Palne.  T.  T.  1745. 

dition  in  a  q    p   v^j  x\gs.  574. 

no"efreer  ^^^  l^vdi  Ellenborough,  C.  J.  Although  the  condition  of  a  bond  may  be 
thn  whole  ^^  ^B  ^o  ^^^  P&>^9  ^^  "^^y  ^^  ^^'1  ^^3  ^^  ^^c  other  parts;  for  you  may  separate  at 
bend.t        the  common  law  the  bad  from  the  good. 

It  ia  a  gene  X.    OF  THE  PERFORMANCE  OF  CONDITIONS. 

«»  P"*c'  I  A)  By  WHOM. 

fbeVerton  Cranley  v.  Hillary.  M.  T.  1813.  K.  B.  2  M.  Sf  S.  120.  abridged  ante,  19, 
to  be  di8  tion;  ibid.  And  if  the  condition  be  of  an  obligation  to  sustain  and  maintain  a  lionse  in 
charged  is  safficiont  repair,  and  so  to  leave  it  at  the  end  of  the  term;  thoogh  at  the  time  of  the  entry 
boand  to  into  ihc  bond  the  tiniber  was  so  rotten  that  it  was  impossible  to  sustain  and  maintain  it  in 
repair,  yet  the  obligation  was  holden  good;  see  Say   96;  2  Leon.  18d« 

^  If  a  feoffment  be  made  on  condition  that  the  feoffee  shall  go  to  Rome  on  Friday,  the 
fltate  of  the  feoffee  is  absolute,  and  the  condition  void  and  rcpusnant;  Co.  Lit.  206.  a.  So 
if  the  condition  of  a  fboffment,  &c.  be  that  the  feoffor,  &c.  shall  appear  in  such  a  court  next 
term,  and  the  feoffor  die  before,  the  estate  of  the  feoffee,  &c.  is  absolute,  because  executed, 
and  not  to  be  redeemed  back  but  by  matter  subsequent;  see  Co.  Lit.  206.  a.  And  if  the 
condition  be  that  the  feoffee  before  such  a  day  shHil  reinfeofl'the  feoffor,  and  before  the  day 
the  feofiee  die,  his  estate  is  absolute,  because,  when  the  condition  becomes  impossible  by. 
the  act  of  God,  within  the  time  limited  by  the  mutual  agreement  of  the  parlies,  the  feoffee 
18  discharged;  but  quare  of  this  case,  for  by  th"  express  intent  of  the  feoffment  the 
feoffee  is  but  an  instrument  to  re-convey  the  land  to  the  feofTor;  see  Co.  Lit.  219.  a.  And 
in  general  if  *he  condition  of  a  bond,  recognizance,  &c.  be  possible  at  the  m&kinc,  but  be- 
fore it  can  be  performed  becomes  impossible  by  the  act  of  God,  of  the  law,  or  of  the  obli- 
gor, &c,  the  obligation  is  saved;  see  Co,  Lit.  206.  a. 

t  And  if  a  condition  is  to  do  one  of  two  things,  one  of  which  becomes  impoasible,  it  is 
no  reason  for  not  performing  the  other;  1  B.  &  P.  242.  So  if  one  part  becomes  impossi- 
ble by  th|^  act  ot  God.  So  if  one  part  was  impossible  at  the  lime  of  making  the  contract, 
^c  ought  to  do  tfie  other  parti  1  Rol.  Abr.  450.  1.  40.  45. 


CONDITIONS,— Consequences  of.  -I> 

Per  Lord  Elknborough.     The  ruk  is,  that  the  persoa   to  be  discharged  igdo  the  aot 
bound  to  do  the  act  which  is  to  discharge  hira,  and  not  the  other  partj.     See  ^3****  J?  ^^ 
post,  tit.  Perlormance,  and  Co.  Lit. 'ill;  a.  210;  b.  2i20;  Bac.  Abr.  Condi- ^"•^^^^^^^ 
tions;  Bro.  Conditions,  174;  Leon.  260.  Hod." 

•    (Bj  To  WHOM.  [  84  I 

Staples  v.   Aldes.  T.  T.  1678.  C.  P.  2  Mod.  Rep.  309.  ludobton 

Declaration  on  bond  conditioned  to  deliver  40  pair  of  shoes  at  Holbora-  bond  oondi 
bridge  to  H.  K..  a  common  carrier  to  G.,  for  the  use  of  the  obligee      Tbe  die-j!®''®d  to  64 
fendant  pleaded,  that  in  all  that  space  of  a  month  H.  K.  did  not  come  to  I  oiir  l^^^*^ 
don;  but  that  such  a  day.  at  Holborn- Bridge  he  delivered  40  pair  of  shoes  to,iio^^|||| 
A.  G.,  the  carrier's  porter.     To  this  plea  the  defendant  demurred;  for  that  the  in  a  mooth 
condition  being  to  do  something  to  a  stranger,  the  defendant,  at  his  peril,  ought  at  H  B,  tu 
to  perform  it;  like  the  case  where  the  action  of  debt  was  brought  upon  a  boad  ^''  ^-  ^ 
conditioned,  that  the  defendant  should  give  such  a  release  as  the  judge  of  the  ^^i"/9o°. 
Prerogative     ourt  should  think  fit,  the  defendant  pleaded  that  the  judge  <}id  ^^'^^-j^^^'^^'j^^^ 
not  appoint  any  release;  aodit  was  adjudged  no  good  plea,  beicause  tlie- obli-> age  ofihe 
gation  is  on  his  part,  and  he  ought  to  tender  a  release  to  tlie  judge;  Cro.  EUzv  obligee,  a 
716.     But  on  the  other  side  it  was  said,  that  a  delivery  to  the.  servant  was  ft.Rl«A  that  iu 
delivery  to  the  master  himself;  and  if  parcels  of  goods  are  delivered  to  the  *^^  *^**^ 
porter  and  lost,  an  action  lies  against  the  master.     The  court  (absente.  North,  "^"^^Jk  h* 
C.  J.)  held  the  plea  to  be  good,  and  that  such  a  construction  woa  to  be  modeK.  did  not 
as  was  according  to  the  intent  of  the  parties,  and  that  a  delivery  to  the  man.was  «oroe  to 
a  delivery  to  the  master.  London, 

(G)  At  what  time.  -  k>ot  that 

1.  Wentworth  v.  Wentworth.  H.'  T.  1650.  K.  B.  Sty.  242;  S.  C.  Boll.  "*^,'; « ^7 

kt.      AAt  at  H.  B.  he 

Abr.  441,  delivered 

This  was  an  action  of  debt  against  defendant  upon  a  bond,  which  r<?cited,  40  pair  of 
that  whereas  the  defendant  had. granted  an  annuity  to  (he  plaintiflT,  that  the  d&- shoes  to 
fendant  should  make  further  assurance  to  the  plaint  la  for  the  enjoying;  thereof  A.  G,  the 
within  one  month,  when  he  should  bn  thereunto  required.     Upon  a  special  ver-  ^^^'■"cr's 
diet  the  question  was,  from  what  time  the  month  slioidd  begin,  wbetiier.  from  ^"  j**?  ^ 
the  date  of  the  obligation,  or  from  the  time  of  the  request  to  be  made.     Latch     1    gg  i 
held  it  should  begin  from  the  request,  and  not  from  the  date  of  tf\e  obligatioji,  ^  condition 
because  a  month  from  that  time  is  too  Hmall  a  time  to  do  the   thing  required;  to  do  with 

*  Henoe  it  is  laid  down  Uy  Littleton,  sect   340.  thiit  the  obligor  ofn  bond  conditioned  for  1(>  the 
the  payment  of  money  at  a  particular  day  u  bound  to  seek  the  obligee  if  he  be  in  Englaodi^pi^ceof 
and  at  the  set  day  to  lender  him  the  money,  otherwise  he  shall  forfeit  the  bond*  one  month 

If  a  feoffment  be  apon  .1  condition  thut  the  feofier  pay  so  much  at  such  a  day«  and  before  ^vch  for 
the  day  he  dies,  the  heir  may  pay  it,  for  be  ha.s  an  interest  in  the  land,  and  the  feoflfeo  haatber  act  or 
the  same  advantage  if  the  payment  bo  by  the  heir,  as  if  it  were  by  the  feoffor  himself;  Lit.  octs  aa  the 
s.  334.     So  a  fine  to  the  usu  of  A.  in  fee,  but  if  B.  pays  so  much  before   Michaelmas  to  A*  ^^blisee 
for  life,  and  to  B.  in  fee,  B.  dies  before  Michaelmas,  his  heirs  may  pay;  Dub.  I  Roll.  420.  bbalTde 
1.  45.     If  a  devise  be  to  a  wife  fur.  life,  and  after  to  A.,  his  son  in  fee,  with  a  proviso,  tbatninod,   and 
if  B.  pays  500/.  to  A.  within  three  months  after  the  death  of  the  wife,  B.  shall  have  to  hit&'Do  demand 
and  nis  heirs,  B.  dies  befaro  the  wife,  his   heirs  may  pay;    R.  £q.  Abr.  107;  Marks  v.  is  made 
Marks,  Str    129.     So  'in  executor  or  administrator  may  pay;  Lit.  ».  337.   Co.  Lit.  209.  a; within  the 
or  the  ordinary,  if  there  be  no  executor  or  adminisirator;  Co.  Lit.  209.  a.     So  if  the  heir  month  af 
be  within  age,  his  guardian  muy  pay  in  respect  of  his  iuterest^Co.  Lit.  206.  b.     So  every  ter  the  ma 
one  who  has  an  interest  in  the  condition,  or  in  the  land;  may  perform  the  condition;  aa  if  a  king  of  the 
feoffee,  npon  condition  to  pay  at  Michaelmas,  enfeoffs  another  before  Michaelmas,  the  eeeeod  obligation, 
feoffee  may  pay;  Lit.  s.  R36.     So  the  fcoflee  himself,  after  his  feoffmettt  to  tho  other»  tnay  y«t  the    ob 
pay;  ibid.     So  <i  servant  by  the  command  of  the  feoffee  may;  I  Rol.  421.  1.  47.     So  if  aa 
heir  be  an  idiot,  a  stranger  may  pay  for  him:  Co.  Lit.   206,  b.    So  if  a  stranger,  in  any 
ca6i',pay  in  the  name,  and  without  the   privity  of  the  feoffer  or  his  heir,  and  the  feoffee 
accept  it,  it  will  be  a  good  perfo-mance;  Co.  Lit.  207.  A.     So  if  two  be  enfeoffed*  upon - 
condition  to  re-enfcofi  him  for  life,  remainder  in  fee  to  B.,  and  one  re-enfeoffs  him,  it  shall 
be  good  for  a  moiety,  though  the  condition  be  entire,  for  by  his  acceptaQ.Go  the  feiMSer  dis- 
pensed with  the  condition;  Dy.  69.  70.     But  if  a  stranger  of  hiiown  head  offers^ to  pei form 
a  condition,  the  feoffor  need  not  accept  it;  Lit.  s.  834.     So  if  a  condition  be  that  tlie.  feofSbr 
pay,  without  limiting  a  time  for  pa^-ment,  the  heir  he,  cannot  pay,  for  the  feoffee  had  tim^ 
only  durinff  his  life;  Lit.  s.  337. 

t  So  if  the  condition  of  a  bond  be  to  pay  10/.  &c.  it  is  a  good  peiformance  if  he  pays  it 
to  his  deputy;  42  K,  8.  186;  Rol.  Abr.  421.  So  if  it  be  to  pay  107.  per  annum  after  the  de«th 


4J>  CONDITIONS.— Pei/omatkr^  o/ 

gor  is  bttt  ifit  shall  be  after  the  request,  it  will  he  a  proportionable  trme  fitting  the  do* 
bonndto  do  j^g  jj  RqH  q  j  If  there  be  an  indifferent  construction,  which  may  be  tak- 
•  amonth  ®'*  ^^^  ways,  we  will  take  it  that  way  which  is  most  reasonable  to  make  the  ob- 
after  re  ligation  stand  in  force;  and  it  seems  the  words  here  are  plain,  namely,  that  the 
quest  made  assurance  shall  be  made  within  a  month  after  request,  and  not  after  the  date  of 
althooch  a  the  bond.  Femian,  Justice,  to  the  same  eftWct;  and  said,  that  although  the 
montblias  request  for  further  assurance  were  not  within  one  month  after  the  date  of  the 
S***  !!k*^*  bond,  yet  the  party  may  require  it  alter  the  month  is  ended,  and  within  a  month 
of  the  ofa^  af^er  such  request  the  assurance  is  tabe  made,  and  the  obligation  shall  be  in- 
gaiion.        tended  for  the  benefit  of  the  obligor. 

-  .-  .  2.  Lawson  v.  WiDDRiNGToN.  M.  T.  !66l.  K.  R  1  Lev.  85;  S.  C.  1  Keb. 
^ndUlonia  380;  Raym.  €1. 

to  pay  50/.  Debt  on  bond  to  pay  50/.  the  lOth  of  January  next  ensuing,  on  three  months' 
upon  tha  warning.  The  defendant  pleaded  to  the  action,  that  the  defendant  did  not 
10th  of  Jan.  give  three  months'  warning  belore  the  10th  of  January  next  ensuing  the  seal- 
next,  on  ujg  of  the  obligation.  The  plaintiff  demurred ;  for  the  money  being  to  be  paid 
momha*  ^^  ^  certain  day  on  three  months'  warning,  the  defendant  is  to  give  the  wam- 
waming,  ^*^S  ^^  ^^  ready  to  receive  it.  The  court  at  first  thought  the  warning  ought  to 
the  obhgorbe  given  by  the  plaintiff;  for  otherwise,  if  the  defendant  would  never  give  him 
[  66  ]  warning,  the  money  should  never  be  paid.  But  afterwards,  it  being  moved 
miut  pay  again,  the  court  held,  that  it  shall  be  taken  that  the^obligor  is  to  pay  the  mon- 
the  money  ^y  on  the  lOtb  of  Jan.  nextasiing,  giving  the  plaintiff  three  months'  wam- 
lOuT  f  Jan  ^"^  thereof,  for  the  words  shall  be  taken  the  most  strongly  against  the  obligor; 
next,  gi?     ^^^  ^^^y  g<^v^  judgment  for  the  plaintiff  nm. 

ing  the  obli  of  the  obligee,  to  the  executors  of  the  obligee,  for  the  use  of  his  children,  and  he  die  with- 

gee  three     oat  making  any  execntors,  the  money  shall  be  paid  to  his  administrator:  West.   115;  Lit 

months*       Rep.  156.     Bnt  if  a  man  be  bound  to  pay  20/.  upon  condition  to  pay  101.  to  tach  person 

warning,      as  the  obligee  shall  name  by  his  last  will,  and  the  obligee  does  not  name  a  person  by  his 

ibr  the         will,  the  obligor  is  not  bound  to  pay  it  to  his  executors,  because  the  condition  has  reference 

words  shall  to  his  nomination;  Rol   Abr.  421 ;  and  see  Coke  in  Moor.  855.     There  is  a  diversity  where 

be  taken      the  condition  is  to  pay  10/,  to  the  assignee  of  the  obligee,  and  where  to  the  obligee  or  his 

most  strong  assigns,  for  in  the  last  case  it  vests  as  a  duty   in  the  obligee,  and  shall  mo  to  his  execnton. 

ly  against        If  A.,  seised  in  fee  by  indenture  enrolled,  covenants  with  B.  that  it  B.  pays  to  A.,  his 

the  obli        heirs,  or  assigns,  400/.  at  a  day,  that  then  A-  and  his  heirs  shall  stand  seised  to  the  ose  of 

gor.*  B.  ahd  his  heirs,  and^A.  devises  to  his  wife  during  ihe  minority  of  his  son,  and  dies;  the  money. 

shall  not  be  paid  to  tho  wife,  for  she  is  not  aitdignee,  the  reversion  being  in  the  heirs  of  A.; 

Leon.  252.     But  if  A.  had  made  a  lease  for  life,  the  remainder  to  another  in  fee,  the  leasee 

for  life  had  been  an  assignee;  6  Co.  97.     And  it  was  said,  that  if  A.  had  conveyed  over 

his  whole  estate  in  part,  yet  so  long  as  A.  had  any  part  remaining,  the  tender  ought  to  be 

made  to  him;  5  Co.  97.  a.     If  the  condition  of  an  obligation  be  to  pay  10/.  fcc.  it  is  a  good 

performance  if  he  pay  it  to  his  deputy;  24  E.  8.  13.  b.;  Rol.  Ab.  421. 

**  Bnt  Windham,  J.  admitting  the  obligee  is  to  give  warning,  and  omits  it,  yet  the  money 
is  not  lost,  but  shall  be  paid  on  any  three  months'  warning;  Keb.  881.  If  the  condition 
of  an  obligation  be  to  pay  so  much  to  a  stranger  rach  a  day,  if  he  pays  it  before  the  day 
(Rol.  Abr.  440;  Co.  Lit  212.  a;  Cro  Car.  284;  Cro.  Jac.  486;  Moor.  867.  pi.  602;  and 
vide  2  Sid.  78 :)  this  is  a  good  performance,  because  payment  before  implies  payment  at 
the  day;  and  upon  solvit  ad  diem  such  payment  may  be  given  in  evidence;  Moor.  267; 
Cro.  Eliz.  142;  And.  198;  Owen,  45;  Dyer,  222;  Codb.  10;  Moor.  47;  2  Wils.  178. 

Bnt  after  a  breach  the  defendant  cannot  plead  his  being  ready  to  pay,  as  where,  in  debt 
on  a  bond  conditioned  to  save  a  parish  harmless  concerning  a  bastard  child,  he  pleaded 
non  damnifieatuB^  the  plaintiflb  replied  that  the  child  was  ready  to  starve,  and  that  there- 
fore they  pat  it  to  nurse,  which  cost  them  4/.  Defendant  rejoined  that  be  was  ready  to 
repay  the  money,  and  save  the  parish  harmless.  Upon  this  the  plaintiff  demnrred,  and  had 
judi^ment,  because  the  joinder  is  a  departure,  for  the  defendant  ought  to  have  taken  issue  upon 
the  child's  being  ready  to  starve;  for  if  tbe^plaintifis  were  once  at  expence  about  the  child, 
and  were  actually  damnified,  the  defendant's  being  ready  to  pay  the  money  will  not  save 
the  condition  of  the  bond;  2  Sdund.  80;  1  Sid.  444;  1  Mod.  43;  2  Keb.  6i2.;i9; 
Richards  v.  Hodges,  see  4  Ann.  c.  16.  s.  12. 

If  a  condition  be  to  do  a  single  personal  act,  the  obligor  shall^have  the  whole'of  hb  life  to 
perform  it;  Co.  Lit  208.  9;  and  shall  not  be  bound  to  do  it  on  request;  Co.  Lit.  209.  a. 
And  if  a  condition  be  to  do  a  local  thiiig  to  the  feoffor  or  obligee  himself,  he  has  time  during 
life,  unless  he  be  hastened  by  request;  as  if  a  feoffment  or  obligation  be  upon^condition, 
that  he  re-enfeoff  the  feoffor  or  obligee;  Co  L.  208  b;  I  Rol.  488.  1.  15.  40;  Co.  L. 
219.  a  220.  a.  So  ifit  be  that  he  re-enfeoff  the  feoffor,  and  a  stranger;  Co,  L.  219.  b;  or, 
regrent  to  the  feoffor,  in  tail,  remainder  to  a  stranger:  ibid.     So  if  a  devise  be  to  A.^upon 


CONDITIONS.-^  what  place,  4f 

(jy^  At  what  place.  [  67  ] 

If  the   condition  of  an  obligation  be  to  pay  money  to  the  obligee   at  a  day 
certain^  without  limiting  any  place,  tbe  obligor  is  to  seek  out  the  obligee  if  he 
be  within  the  realm;  Lit  s,  340.  .  So  if  a  feoffment  be  upon  such  condition; 
for  it  13  a  sum  in  gross,  and  collateral  to  tbe  land.  Lit.  s.  340;   1  Rol.  445.  1. 
30.  40.     So  if  a  condition  be,  that  a  stranger  shall  show  a  deed  to  his  counsel 
upon   request;  and  alter  request  made,  the  stranger  ought  to  seek  out  his 
counsel;  1  Kol.  443.  1.  3d.     But  if  a  condition  be  to  deliver,  for  instance, 
corn,  timber,  4rc.  the  obligor,  before  the  day  ought  to  inquire  where  the  obli 
gee  will  appoint  the  delivery;  Co.  L.  210.  b;  1  Lev.  46.     If  a  condition  be. 
to  pay  rent,  it  is  sufficient,  that  if  it  be  tendered,  or  paid  upon  the  land;  Co* 
Li«  210.  b;   and  it  may  be  tendered  upon  the  land,  though  he  be  bound  by  cov- 
enant to  pay;  1  Rol.  443.  1.  52;  or,  bound  under  a  penalty  to  pay;  1  Rol.  444. 
L  2.     So  if  a  condition  be  to  pay,  ^c  at  a  place  certain,  without  limiting  any 
specific  time,  tbe  party  ought  to  give  notice  to  the  obligee  of  the  time  when 
he  will  pay;    Co.  L.  211.  a;  8  Co.   9^2.  b;  1  Rol.   449.  1,  o;.or,  if  he  meets 
the  obligee  or  feoflee  at  the  plade  at  any  time,  he  may  pay;  Co.    L.  21 1.  a;  A  condition 
or  if  the  obligee  receives  the  money  at  another  place^  it  is  sufficient,  though  ^^  ***^«  ^^^ 
he  need  not;   Co.  L.  212  x^^  * 

(E)  What   a   sufficient   performance.  ofhis^ 

Impey  v.  Pit.  T.  T.    1679,  K.  B.   2  Show.  69;   S  C.  T.  Jones,  133.      tate,  m  not 
Declaration  upon  bond  conditioned  to  leave  and  bequeath  to  the  obligee  the  performed 
third  part  of  hb  estate,  &c.     The  obligor  inserted  his  name,  with  two  others,  by  the  obli 
OS  executors.     The  question  was,  whether  such  an  appointment  was  a  per-  ^^  «naking 
formance  of  the  condition.     The  court,  according  to  Jones's  Reports,  scen^-a^lntSe 
ed  inclined  to  give  judgment  for  the  plaintiff,  sed  advisare  vuU.  enter  with 

condiiioo  that  she  marry  B.,  time  shall  be  allowed  to  A.  to  marry  at  any  time  dnring  her  two  other 
life;  per  Holt,  Skin.  820.    So  if  a  devise  be  npon  condition  that  A .  marry  him  before  her  age  persons** 
of  21  yeara,  and  B.  dies  before  snch  age,  A.  shall  have  the  land  till  her  age  of  21  yean,  ibid. 
Bnt  where  a  condition  is  to  do  a  transitory  thing  vtiihoutliaiiting  any  time,  it  ought  to  be  done 
immediately,  viz.  in  convenient  time;  as  an  obligation  to  pay  money,  to  deliver  charters, 
&c.;  Co.  L.  208.  n;  t  Rol   486. 1.  15  to  86. ' 

If  a  condition  be  to  pay  at  Michaelmas  without  more,  he  ought  to  pay  at  the  next  Mi- 
chaelmas; 1  Rol.  444.  1.  60.  (fa  condition  be  to  pay  A.  D.  1699,  npon  the  12th  of  Octo- 
ber neit  after  date,  it  thall  be  paid  the  1 2th  of  October  anno  1699,  though  that  be  not  the 
October  next  after  date;  for  the  intent  appears  that  it  be  paid  anno  1599,  and  the  subsequent 
words  shall  be  constmed  to  sund  with  the  precedent;  or  if  they  cannot,  they  shall  be  void; 
R.  I  Rol.  444, 1.  40.  If,  an  obligation,  dated  t7th  November,  12  Jac,  be  upon  condition, 
to  pay  the  21st  November  ensuing  5/.  and  5/.  more  on  the  20th  of  December  next  after, 
the  fint  5/,  shall  be  paid  on  the  21st  of  November,  12  Jac,  for  ensuing  refers  to  the  day, 
and  not  to  the  month;  R.  I  Rol.  442.  1.  20.  If  a  condition  be  to  pay  when  A.  comes  to 
hb  bouse  10«.  and  10s.  at  Michaelmas,  and  10s.  at  St.  Andrew  then  next;  the  payment  of 
tbe  latter  sums  ought  to  be  at  the  next  Michaelmas  and  St.  Andrew,  and  not  at  those  feasts 
alter  A.  comes  to  his  house;  1  Rol.  442.  I.  25.  If  a  condition  be  to  pay  within  40  days 
after  ship  returns  from  her  voyage  to  the  port  of  D.,  or  to  another  port  where  the  goods  are 
unladen,  the  ship  returns  to  the  poit  of  P.  ard  there  unlades;  payment  ought  to  be  in  40 
days  after  the  arrival,  and  not  after  the  unlading-  for  that  is  but  the  description  of  the  other 
port;  R.  1  Rol.  442.  1.  40.  In  debt  on  bond,  tbe  condition  iv hereof  reciting,  **  that  a 
marriage  was  intended  between  A.  and  B.,  bnt  at  B.'s  request  to  be  deferred  to  ner  father's 
death;  that  A.  and  B.  had  mutually  engaged  not  to  intermarry,  but  with  each  other;  in 
condition  thereof,  and  for  provisions  for  A.,  if  said  marriage  should  not  take  effect,  and  that 
B.  should  intermarry  with  any  other  person,  or  iie  before  the  marriage,  or  lefnse  to  marry 
A.  on  hdr  father's  death,  B.  had  engaged  that  A.  in  either  of  the  cases  aforesaid  should  have 
1200/.  of  her  fortune,  and  5/.  percent,  interest  from  the  date:  now  if  B.  within  a  month  of 
her  intermarriage  with  any  person  but  A.,  or  within  a  nionth  after  her  father's  death,  pay 
A.  1200/.  and  51.  per  cent  interest  from  the  date*  or  her  heirs,  &c.  within  a  month  of  her 
death  pay  1200/.  then,  &c."  and  B.  afterwards  marries  another  man  in  her  father's  life- 
time, tbe  bond  is  forfeited,  and  the  money  then  payable,  for  the  law  will  supply  the  words 
which  shall  first  happen;  aemb.  Wils.  59. 

It  is  sufficient  if  the  act  be  performed  at  the  la«t  part  of  the  time  limited;  as  if  the  parlia- 
ment enacts,  that  A.  shall  be  convicted  if  be  does  not  surrender  himself  within  a  quarter 
of  a  year,  it  is  sufficient  that  he  be  surrendered  on  the  last  day  of  the  quarter;  1  Roh  442. 
1.  16. 

•  For  if  a  condition  be  to  do  a  thing,  the  party  ought  to  do  all  that  which  depends  ujMn 
the  performance;  1  Rol.  422.  1.  45.     As  if  a  condition  be  to  stand  to  an  award  concerning 
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I  68    I  XI.  OF  THE  BREACH  OF   CONDITIONS. 

Aoondto  (A)  What  constitutes  \  breach  i^  general. 

niewUh  efi,   j>jke  op  Orx.osd  v.  Ireland.  M  T.    1699.  K.  B.    12  Mod.  Rep.  320, 

feet,  18  Dot  QO  1 

procorinf  -^  ^^"^  ^^  given  to  an  officer,  conditioned,  that  the  plaintiff  in  replevin 
an  injaoc  would  follow  t|ie  suit  with  effect;  atlerwardd  he  obtained  an  injunction  in  the 
tioii.*  Exchequer,  whereby  the  proceedings  were  delayed.     Sed  per  Cur.     That  is 

no  forfeiture  of  his  bond;  nor  is  any  thing,  else,  but  an  absolute  determination 

of  suit,  as  nonsuU^  non  pros»  &c. 

a  partition;  if  it  awards  a  partition,  and  that  he  levy  a  fine  for  conformation,  he  ought  to 
levy  the  fine;  for  it  depends  upon  the  partition,  and  enforces  it;  I  Rol.  4SS  1.  47.  8o  be 
ought  to  perform  it  strictly,  as  if  a  condition  be  to  enter  a  retraxavit,  and  be  discontin- 
nas;  it  is  not  a  performance;  1  Rol.  426.  1.  32.  To  appear  at  the  sait  of  such  a  one  in  B. 
R.  ant)  he  appears  there  the  same  term  in  another  suit;  thongh  this  be  an  appearance  in 
law,  it  is  not  a  performance;  R.  1  Rol.  426.  I.  40. 

So  if  a  condition  be  that  it  shall  be  lawfal  for  the  lessee  to  enjoy,  if  the  lessor  enters  up- 
on him  wrongfully,  it  is  a  breach;  for  the  intent  was  that  the  lessor  should  not  interrupt 
him;  R.  1  Rol.  427. 1.  15;  R.  Elo.  El.  644.  That  the  lessee  shall  not  parcel  out  his  land 
from  the  bonne,  if  he  leases  to  another  the  house  and  part  of  the  land,  and  afVerwards  leas- 
es the  other  part,  it  is  a  breach;  R.  1  Rol.  427.  1.  20.  That  he  assure  land  which  was 
bargained  and  sold  to  him;  though  the  bargain  and  sale  were  void,  yet  he  ought  to  assure 
the  land,  vrhich  was  pretended  to  be  bargained;  R.  1  Rol.  427.  I.  30.  That  be  acquit 
him,  if  he  gives  an  acquittance,  but  does  not  ar.qoit  faim  in  fact,  it  is  not  sufficient;  1  Rol. 
488.  I.  48.  So  a  condition  ought  to  be  performed  truly  and  bona  fide ^  and  not  eolourably; 
*  and  therefore  if  it  be  agreed  that  the  money  shall  be  paid  at  the  day  limited  by  the  con£- 

^  tion,  but  shall  be  returned  immediately  to  him  who  pays  it,  the  condition  is  not  performed; 

Co.  Lit,  2096.  But  it  is  sufficient  if  the  substance  of  the  condition  be  performed;  vide  1 
Rol.  425.  1.  8.  If  a  condition  bo  that  he  suflfer  the  lessee  to  enjoy  without  interruption  of 
any,  an  entry  of  a  stranger  by  an  elder  title  is  not  a  breach,  for  the  word  suffer  is  passive;  I 
Rol.  426.  1.  45.  So  a  condition  that  he  permit  land  to  descend,  though  bis  ton  is  outlawed 
and  cannot  take;  R.  1  Rol.  426.  I.  5.  That  he  delivers  letters  patents,  and  he  delivers  an 
exemplification  of  them;  1  Rol.  426.1.  10.  That  he  enfeoff,  and  he  conveys  by  lease  and 
release;  semb.  1  Rol.  426.  1.  12;  Co.  Lit.  207,  a.  That  he  grant  the  reunion,  and  he  en- 
feofb,  and  the  tenant  re-enters;  1  Rol.  426.  1.  15.  That  he  give  license  to  carry  goods, 
and  the  party  is  disturbed  by  a  stranger;  1  Rol.  426.  1.  25.  20.  That  he  withdraw  his 
suit,  and  he  discontinues;  1  Rol.  427.  1  f .  That  the  lessee  may  enjoy  without  molesta- 
tion, and  a  rent  reck  is  issuing  out  of  the  land,  it  is  not  a  brearh,  for  the  possession  is  not 
incumbered  with  it;  1  Rol.  484.  1.  15.  And  if  the  rent  i^eck  be  to  the  queen,  who  may 
distrain  of  common  right  by  her  prerogative,  it  is  not  a  breach,  for  he  is  not  bound  to  db- 
ehorge  things  of  common  right:  R.  1  Rol.  434-  I.  20.  A  condition  that  he  pay  to  A. 
ond  »ther  parishioners  of  B.  if  he  pay  to  A.  and  two  others,  it  is  sufficient;  R.  Mo.  68.  If 
A.  be  bound  by  recognizance  to  perform  the  will  of  B.  and  to  satisfy  all  bequests  according: 
to  his  true  intent  who  devised  lands  held  in  capite  to  C.  in  fee,  if  the  heir  enters  for  the 
third  part  it  is  not  a  broach. 

*  Bat  it  is  a  breach  of  the  eondition,  if  the  feoffor  or  obligor  acts  contrary  to  the  very  in- 
tent of  the  condition,  as  if  a  condition  be  for  quiet  enjoyment,  and  the  lessor  enters  on  him 
wrongfully;  see  1  Rol.  429;  or  that  he  do  not  let  a  shop,  yard,  or  other  thing  appertaining 
to  a  house,  to  such  a  person  as  sells  coals,  and  he  lets  the  whole  bouse;  see  1  Rol.  Abr. 
427;  or  if  a  man  makes  a  feoffment  in  fee  of  lands  in  five  counties,  upon  condition  to  re- 
assure if  the  re-assurdoce  be  made  cf  ibe  lands  in  four  counties,  but  not  in  the  fiHb,  the 
condition  is  broken  for  the  lands  in  that  county  only;  Moor.  823;  or  if  two  men,  upon  sale 
of  their  wives'  lands,  covenant  that  tbey  and  their  wives  have  good  right  to  convey  lands, 
and  to  make  further  assurance,  if  one  of  them  be  under  age,  this  is  a  breach,  for  she  has  not 
power  to  convey  the  estate  according  to  the  covenant;  see  2  Jones,  195;  or  that  he  do  not 
inteiTupt  in  an  office,  if  a  now  officer  be  made  who  ousts  him,  yet  if  the  obligor  also  inter- 
rupts, it  is  a  breach;  1  Rol.'  453;  or  that  he  do  not  make  debate  about  an  administration, 
nud  he  causes  him  to  be  cited  on  it:  1  Rol.  434;  orthat  he  do  no  waste,  and  he  permits  waste; 
I  Rol.  428;  or  that  hf  do  not  assign,  and  he  assign  in  equity;  R.  Ray.  371.  460;  8  Lev. 
71;  or  if  the  condition  be  that  tho  heir  do  not  disturb  by  suitor  otherwise,  if  he  enters  upon 
him  it  will  bo  a  breach;  Mod.  7  So  if  a  condition  be  that  he  instruct  him  as  his  appren- 
tice in  chiruraery,  and  maintain  and  employ  him  in  domo  et  in  aervitio  for  so  many  years, 
if  he  sends  him  to  the  Indies  with  expert  chirurgeons  for  his  better  instruction,  it  will  be  a 
breach;  1  Rol.  445;  Hob.  134;  however,  if  he  sends  him  several  journies  within  the  king- 
dom; 1  Rol.  445;  or  out  <tf  the  kingdom  when  the  nature  of  he  same  requires  it,  it  will  be 
no  breach;  1  Rol.  428;  Hob.  135;  but  if  a  condition  be  that  b*  do  not  devise  a  term  for 
years  to  A.,  and  he  devises  it,  it  shall  be  a  breach;  1  Rol.  428;  2  Cro.  75;  or  if  the  con- 
dition be  that  be  do  not  alien  a  term,  and  be  devises  it  to  bis  executor;  1  Rol.  429;  8  Le-  ' 
on,  67:  4  Leon.   5:  Tro.  Eliz.  60;  Pro  Jno.  04:  8av.  76;  2;Leon    ^^2:  Dver.  45;  4  00- 
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i2.   Webb  v.  Dwight.   M.  T.   1734.    K.  B.   7  Mod.  Rep.  191;  S.  C.  2  Mod    [  69  ] 

285.  by  the  name  of  Weixs  v.  Wright.  Bit  a  bond 

The  defendant  had  given  a  bond  for  200/.  to  the  plaintiff,  payable  by  instal-  W^'ble  by 
inents;    and  the  day  of  the  first  instalment  having  arrived,  and  the  money  not  {^^1^8* 
being  paid,  the  piainti:'   brought  an  action  on  the  bond,  and  the  court  held  the  foff^it^^  ()• 
action  well  brought.  uoa-pay 

3.    Otway  v.  IIoldips.   M.  T.    1677.   C.  P.  2  Mod  Rep.  266.  meot  of  the 

Debt  on  bond,  conditioned  to  pay  when  a  bill  of  costs  sl^uld  be  stated  by  ^"*  **"**! 
two  attorneys,  inditlerently  to  be  chosen  between  them.     Declaration  stated  "•''*• 
that  plaintiff  named  one  attorney,  and  desired  the  defendant  to  name  another,  A  bond  coa 
which  he  refused.     On  demurrer,  it  was  insisted  that  the  declaration  was  not  ditioned  t^  • 
good,  because  the  money  was  to  be  paid  upon  an  account  stated,  which  not  ^^^^^w     Sf 
ing  -done,  by  the  plaintiff's  own  showing,  the  money  was  not  due,  and  ought  to^f^^,^|^ 
be    taken  as  if  written   solvendumy  and  not  an  express  covenant.      V\\xi  the  tbonid  b« 
whole   court  were  of  opinion  that  it  was  not   a  soivendunhy  but  a  covenant,  stated  by ' 
which  didoiot  take  away  the  duty  ascertained  by  the  obligation;  as  if  it  should  ^o  ^^^r 
not  be  a  covenant,  but  an  entire  bond,  then  it  would  be  in  the  power  of  the  ob-J^y**  ""^^ 
ligor  to  determine  when  it  should  be  payable;   but  if  it  be  either  the  one  o^'Jl  ch<ien 
the  other,  the  plaintiff,  having  named  an  attorney,  ought  to  recover.  between 

is  forfeited  by  one  of  the  parties  refusing  to  appoint  an  arbitrator.  the  partieSi 

(B)   When  notice  is  necessary.  ^   . 

I.   Anon.  M.  T,   1702.    K.  B.  7  Mod.  Rep.  64.  wirfem 

Per  Holt,  C.J.     If  A.  be  bound  in  a  bond  to  pay  him  20/  when  B.  puts  in  J^qq^  -^  q^ 
his  answer  in  Chancery,  then  B.  to  bring  an  action  ought  to  give  A.  notice  of  cossary 
his  having  put  in  his  answer.  where  there 

2.   Lawson  v.  Widdrington.   M.  T.   1662.  K.  B.  1  Lev.  85;  S.  C.  1  Keb. »  *  ^^^, 

380.  415.  SSi** 

,   Debt  on  bond  to  pay  50/.  the  10th  of  January  next  ensuing  at  three  months'   r  7q   i 
warning.     Plea,  that  the  defendant  did  not  give  three  months'  notice  before  rf^  ^^  -jy. 
the  10th  of  January  ne.Tt  ensuing  the  sealing  of  the  bond.     The  court  at  first  en  by  the 
thought  the  warning  ought  to  have  been  given  by  the  plaintiff;  but  afterwards  obHgor^  on 
held  that  it  shall  be  taken  that  the  obligor  is  to  pay  the  money  on  the  lOth  of*  bond  pa 
January,  giving  the  plaintiff  three  months'  warning  thereof  yabletfiiry 

(C)   When  a  request   is  necessart.  i^  y^^g^ 

1.  Harwood  V.  Tuberville.   T,  T.  1704.    K  B.   6  Mod.  Rep.  200.       jug. 
The  defendant  borrowed  money  tor  the  use  of  his  mother,  and  obliged  him-  , 

self  to  pay  it,  on  all  demands,  if  his  mother  would  not.     The  declaration  stat-  ygjITSite 
119;  or  that  he  do  not  grant  a  reversion  witboot  license,  and  be  grants  it,  bnt  tbe  lessee  where  tber« 
does  not  attorn:  1  Rol.  429:  or  that  he  do  not  assign  so  that  it  comes  to  A.  and  he  assigns  is  no  daty 
to  B,,  for  be  puts  it  in  the  power  of  B.  to  assign  to  A,;  1  Rol.  429:  oi  that  tbe  lessee  or  antil  de 
bis  assigns  do  not  alien:  and  the  executrix  of  the  lessee  marries,  and  her  hisband  aliens:  Dy.  mand.t 
6.  b.     So  if  the  party  who  is  bonnd  to  perform  a  condition  disables  himself,  this  is  a  breacn: 
as  where  tbe  condition  is,  that  tbe  feoffee  shall  re-infeofl*,  or  make  a  gift  in  tail,  he.  to  tbe 
feoffor,  and  the  feoffee  before  be  performs  it  makes  a  feoffment  or  gift  in  tail,  it  is  a  breach; 
Co.  IJI.  221;  Poph.  Ill);  Co.  25:  Rol.  Abr.  447.     But  if  a  condition  be  that  be  permit 
the  executor  to  take  goods,  a  verbal  denial  is  no  breach,  but  there  ought  to  be  some  act,  as 
resistance,  shutting  up  the  house,  &c.;  8  Co.  91 ;  1  Rol.  480.     So  if  it  be  that  be  do  not 
molest,  vox,  &c.  any  copyholder  payisg  his  services,  an  entry  upon  him,  to  beat  him,  is 
no  breach,  if  he  do  not  oust  htm  of  nis  copyhold;  Mo.  402;  Cro.  421. 

*  As  if  A.  be  bonnd  to  B.  upon  condition  that  C  shall  enfeoff  D.  on  sneh  a  day,C.  must 
seek  D.  and  give  him  notice  thereof,  and  request  him  to  be  on  the  land  at  tbe  day,  to  re- 
ceive tbe  feoffment:  see  Co.  Lit.  211.  So  if  A.  leases  bis  lands  for  40  years,  rendering 
rent,  and  devises  the  reversion,  to  J.  S.  in  tail,  fcc.  provided  that  B.  and  his  wife  shall  have 
tbe  rent  to  their  own  use  till  J.  S.  comes  of  age,  upon  condition|tbat  B.  and  his  wife,  within 
three  months  after  his  death,  enter  into  a  bond  to  his  overseers  for  the  payment  of  84/  per 
annum  in  such  penalty  as  his  overseers  shall  advise,  and  A.  dies,  B.  and  bis  wife  most 
give  notice  of  this  to  the  overseers,  and  at  their  peril  procure  them  to  advise,  &c. ;  see 
Winch.  26. 

t  As  if  a  lease  be  made  reserving  rent,  and  that  for  the  non-payment  tbe  lessor  may  re- 
enter, there  must  be  an  actual  demand  made  previous  to  the  entry,  4rc.;  see  Co.  Lit.  201; 
Hob.  307;  5  Co.  56;  Dyer,  51;  Hob.  831;  Plow.  70;  Vaughan,  82;  2  Ld.  Raym.  750; 
1  Salk.  250;-  8  Burr.  1896.  So  if  there  be  a  nomine  pemm  given  to  tbe  lessor  for  non- 
payment, the  lessor  must  demand  the  rent  before  he  can  be  entitled  to  tho  penalty;  or  if 
the  clanse  be  that  if  the  rent  be  in  arrear,  tbe  estate  of  tbe  lessee  shall  cea83  .ad  b^  void>  in 
Vol.  VI.  7 
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ed  that  the  mother  would  not,  &c.  though  oAen  requested,  &c.     On  demurrer 
to  this  declaration,  on  the  ground  that  a  special  request  should  have  been  al- 
leged, the  court  said,  where  there  is  a  dutj  which  the  law  inakes  payable  oti 
demand,  there  needs  no  request  expressly  laid;   but  wher^' there  is  no  doty 
until  demand,  it  is  otherwise,  and  here  was  a  duty  ah  imiw, — Judgment  for 
t  71    ]   plaintim 
As'onacona.  Basket  v.  Basket.  H.  T.  1675.  C.  P.  2  Mod.  SOO;  S.  C.  1  Mod.  !264;S. 
^ition  to  C.  1  Freem.  228. 

grant  an  an  *fY^\^  ^^g  qq  action  of  debt  upon  a  bond,  containing  a  condition  to  make  an 
jil*^^  ^'  assurance  of  an  annuity  of  20/.  a  year  to  the  plaintiii  within  six  months  after  the 
moBthB  af  death  of  Mary  Basset;  and  if  he  should  refuse,  when  reauested  by  the  piaia- 
ter  the  tiff,  then  to  pay  3001. ;  and  if  he  should  fail  in  making  such  payment,  the  bond 
death  ef  A.  to  be  forfeited.  The  defendant  pleaded  that  the  plaintiff  had  not  tendeied  any 
or  en  his  re  gr^^Q^  ^f  ^^  annuity  within  the  six  months  after  the  death  of  Mary  Basset.  Thie 
de^to  pai**  plaintiO  replied,  that  during  the  six  months  he  was  a  prisoner  at  Choroco,  in 
800/.  £e  Barbary,  and  that  after  his  return  he  requested  the  defendant.  To  this  repli- 
obligee  ia    cation  the  defendant  demurred. 

boand  to  The  whol  court  were  of  opinion  that  the  plea  was  good,  because  the  defend^ 
make  a  re  hq^  ^^^  ^^^^  benefit  of  election;  and  the  plaintiff,  not  making  the  request  within 
Seed  oTuk  ^^®  ^^^  months,  had  dispensed  with  one  part  of  the  condition,  and  the  law  had 
annnity  discharged  the  defendant  of  the  other  part;  here  the  obligee  was  to  do  the  first 
within  the  act,  viz.  to  make  the  request.  Where  the  condition  is  single,  c<mciUum  wm  tiebU 
time  apeeifi  ndvisanufiium  is  a  good  plea  to  discharge  the  defendant;  so  here  the  condition  is 
^>  but  single  as  to  the  defendant  ;for  though  it  be  disjunctive,  yet  the  pla  Jitiff  had  ta« 

ken  away  the  benefit  of  election  for  the  obligor  of  doing  the  one,  and  thereforche 
shall  be  excused  from  doing  the  other.  Here^if  the  plaintiffhad  requested  the  seal- 
ing of  such  a  grant  of  an  annuity,  even  the  defendant  had  liberty  either  to  exe- 
cute it  or  to  pay  the  300/. ;  and  where  the  election  is  on  the  obligor's  part,  nei- 
ther the  act  or  neglect  of  the  obligee  shall  take  it  away  from  him;  for  it  would 
be  unreasonable  that  the  obligee  should  have  his  choice  either  to  accept  of  the 
annuity  or  the  300/.,  when  it  is  a  known  rule  that  all  conditions,  where  there 
is  a  penalty  in  the  bond,  are  made  in  favour  and  for  the  benefit  of  the  obligor; 
and  the  300/.  in  this  case  to  be  paid,  upon  the  refusal  of  the  defendant  to  make 
such  grant,  is  in  the  nature  of  the  penalty  to  enforce  him  to  do  it.     The  prin- 

thcae  cases  there  most  bo  an  aetaal  demand:  see  Halt.  42;  Hob.  207;  7  Co.  56;  20  H.  0; 

Rol.  Abr.  468.    But  where  the  remedy  for  recovery  of  the  rent  is  bv  disUess,  there  need 

be  no  demand  previoos  to  the  levy,  though  the  deed  may  state  that  if  the  rent  be  in  arrear» 

being  lawful^  dtmandedf  the  lessor  may  distrain;  Hob.   20T;  Hstt.   18;  2  Rol.  426; 

Moor.  88S.    to  where  the  remedy  for  non-payment  of  rent  was  by  way  of  entry,  it  wae 

formerly  holdan  that  if  the  rent  was  made  payable  at  any  pioee  mT  ^e  land,  ne  demand 

was  necesaary;  see  Plow.  70;    4  Co.  78;  Moor.   408:  Cro.  Elis,  415,    And  where  the 

power  of  re-entry  is  given  to  the  lessor  for  non-payment  without  any  fnrtiier  demand,  there 

the  lessee  is  construM  to  have  aadeitaken  to  pay  it,  whether  it  be  demanded  or  not;  eee 

Dyer,  686.    But  as  to  the  necessity  of  a  demand  of  the  rent,  there  js  a  difTerenee  betweeci 

a  eondition  and  a  limitation;  for  instance,  if  tenant  for  life  makes  a  lease  pursnaat  to  the 

power,  the  tenant  is  at  bis  peril  obliged  (o  pay  the  rent  without  any  demand  of  the  lessor, 

baoanae  the  estate  is  limited  to  continoe  only  so  long  as  the  rent  is  ptidi  see  Vantfh.  81. 

And  if  a  man  covenants  to  enfeotTl.  S.  upon  request,  and  after  enfeoin  another,  /.  8.  may 

have  covenant  without  making  any  request;  see  5  Co.  62.     So  if  a  man  devises  land  to  ano* 

tfaw,  upon  condition  that  if  he  peys  4^^  yearly  out  of  the  land  to  the  wife  of  the  deviaor  (br 

her  life,  adding,  over  and  above,  that  bis  full  intent  and  will  was  that  she  akould  be  yaariy 

paid  the  aaid  rent  accordingly,  the  devisee  ought  to  pay  his  rent  to  his  wife  at  his  perii» 

without  any  demand  of  the  wife,  •otherwise  tlM  eondition  is  broken;  see  Rol.  Abr.  461; 

Lane,  78;  Moor.  626.    So  if  A.  conveys  lands  to  B.  in  tail,  upon  oondttion  that  B.  and 

the  heirs  of  his  body  shall  pay  to  the  daughter  of  A.  200i.  or  so  much  thereof  aa  shall  bo 

unpaid  at  the  death  of  A.  according  to  the  intent  of  the  wilt  of  A.  and  aAer  A.  by  will,4le- 

vises  to  his  daughter  200/.,  viz.  100/.  to  be  paid  that  day  12  months  next  after  hb  death> 

and  the  other  100/.  that  day  12  months  next  after,  &c.  and  dies,  B.  is  not  bound  to  pay 

the  200/.  without  demand,  for  the  payment  by  the  indenture  ia  referred  to  be  according  to 

the  will,  and  the  200/.  was  demised  as  a  legacy  which  ought  to  be  paid  on  demand,  and 

not  at  the  peril  of  the  executor,  and  therefore  the  natare  of  the  pni^ment  is  altered  by  the 

^i}l;  see  Poph.  102. 
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cipal  caaein  Moor.  045.  was  agreed  to  by  law;  but  the  rule  there  put  was  de- 

medy  ma  noi  adequate  to  the  present  case,  which  was,  that  if  by  the  act  of  God, 

or  of  the  party,  or  through  default  of  a  stranger,  it  becomes  impossible  for  the 

obligor  to  do  any  thing  m  a  disjunctive  condition,  he  is  notwithsfanding  bound 

to  do  the  other.     This  b  true  only  as  to  the  last  case,  but  not  to  the  two  first; 

and  for  an  authority,  Laughter's  case,  5  Co.  121.  is  full  in  point,  which  is,  that 

when  a  condition  consists  of  two  parts  in  the  disjunctive,  and  both  are  possible 

at  the  time  of  the  bond  made,  and  aderwards  one  becomes  impossible  by  the 

act  of  God,  or  of  the  party,  the  obligor  is  not  bound  to  perform  the  other  part. 

Judgnnent  for  the  defendant      See  1  Roll.  Abr.  447;  Poph.  98;  Goldsb.  142; 

Cro.  Eliz.396;  T.  Jimes,  95;  2  l^v.  137;  Moor.  654;   1   Saund.   987;  Gilb.    [    72  ] 

Eq.  Rep.  250;  Abr.  £q.  Iii7;  10  Mod.  473;  1 1  Mod.  48;    12  Mod.    456;  2 

Vera.  721;  Prec.  Ch.  562.  a;  1  P.  Wms.  617;  3  P.  Wms.    189;  Stra.  954. 

712;  U.  Raym.  91 1;  2  Com.  Pig.  Condition,  H.  2;  3  Com.  Dig.  Election, 

A;  1  Bac.  Abr.  432;  3  Bac.  Abr.  708;  1  Ter.  Rep.  645 

5.  FiTZBUOH  V.  Denninoton.  M.  T  1703.  K.  B.  6  Mod.  227.  259;  S.  C.  S 

Salk.  309;  S.  C.  2  Salk.  585;  S.  C.  Holt,  68;  S.  C.  2  Ld.  Raym.  1074.    So  ifa  map 

Ob  error  brought  on  a  judgment  in  the  Marsfaalsea  Court,  in  debt  on  a  bond,  l^f^^ 
where  the  defendant  on  oyer  of  the  condition,  which  recited  that  the  pl^iQ^^dowDao/ai 
was  become  an  apprentice  to  the  defendant,  lor  seven  years;  and  then  the  con-«  partiealar 
dition  was,  that  if  the  defendant,  at  the  end  of  seven  years,  should  make,  pro- time»  if  r« 
cure,  or  cause  the  plaintiff  to  be  made  free  of  the  company  of  joiners,  of  Lon-  quested  by 
don,  if  thereunto  reque8ted,then  the  obligation  to  be  void.  The  defendant  plead-  ^^'  ^PP^a 
ed,  that  at  the  end  of  the  said  seven  years  or  ai\er,  till  the  time  of  the  action  qq^  \>oQiid' 
brought,  he  was  not  requested.    To  this  plea  the  plaintiff  demurred,  and  judg*  ^  xo  do, 
ment  was  given  for  the  plaintiff  below,  supposing  the  request  not  material;  oranlestare 
if  it  were,  the  plea  should  have  been,  that  he  never  was  requested,  and  not  toqneat  be 
tie  it  up  to  a  request  at  the  end  of  seven  years  or  afler,*  for  he  might  have  re-  nnade. 
quested  before  the  end  of  the  seven  years,  to  make  him  free  at  the  end  of  the 
iMTen  years. 

For  the  plaintiff  in  error  it  was  insisted,  that  if  in  this  case  the  request  had 
been  expressly  made  part  of  the  condition,  yet  the  plea  would  not  have  been 
cood,  and  this  distinction  was  made,  that  when  there  is  a  duty  made  by  the 
bond,  there  needs  no  averment  ef  a  request,  but  otherwise  when  the  bond  is 
fordoing  a  collateral  act;  1  Brownl.  13;  and  whenever  the  condition  is  to  do  a 
thing  when  thereunto  required,  or  if  thereunto  required,  then  the  request  is  part 
cCthe  condition,  and  must  be  averred. 

Per  Cur,  The  request  is  here  material.  The  meaning  is  plain  from  the 
recital,  that  the  defendant  was  to  have  made  the  plaintiff  free  at  the  end  of  seven 
years,  (that  is,  when  his  time  was  out,)  if  the  plaintiff  pleased,  which  was  to  be 
signified  to  the  defendant  by  request,  and  the  request  must  be  when  the  con- 
dmon  could  Vo  performed,  viz.  at  the  end  of  seven  years,  and  not  before;  and  if 
it  was  a  good  requeat  within  the  seven  years,  that  ought  to  show  on  the  plaintifTs 
side^otherwise  it  shall  not  be  intended  ;for  it  cannot  be  intended  one  would  requst 
•  thing  to  be  done  before  it  was  to  be,  or  could  be  done ;  though  PawtU,  J.  seem- 
ed to  incline  that  a  request  in  a  day  or  two  after  the  seven  years  would  be  well . 
The  juikes  yet  held  the  plea  good,  and  reversed  the  judgment .  See  1  Brownl. 
IS;  10  Mod.  519;  12  Mod.  413;  2  Bulst.  229. 

(D)  Wheh  a  tender  and  refusal  are  necessary.  ^  ,. 

1.  Baker  v.  Bolstrode,  H.  T.  1673.  K.  B.  1  Mod.  Rep.  104;  S.  C.  2  Lev.  Jfon  ^''^£0 
95;  S.  C.  2  Danv.  39;  S.  C.  3  Keb.  273;  S.  C.  Raym.  232;  S.  C.  1  cme  a  dead 
Vent.  255.  the  defend 

Debt  upon  a  bond  conditioned  to  perform  an  award.     The  condition  was,  snt»  to  save 

that  the  defendant  should  seal  and  execute  a  release  to  the  plaintiff.     The  de-  ^  foifei 

tore*  molt 
*  So  if  A,  levies  a  ine  of  land  to  B.,  to  the  we  of  a  eeitain  indenture,  in  whieh  ia  con-  x^ndiw  the 
tained  thle  provieo,  that  if  A.  pays  or  tendera  20/.  daring  hia  life  at  the  font  atone  in  the  ^^^n 
eliaKh  of  8.  to  B.,  then  it  aboald  be  to  the  nae  of  A.  in  fee,  a  tender  of  the  said  aom  at  the 
place  ia  void,  if  be  givea  not  notice  to  B.  that  he  or  hit  deputy  may  be  there  to  receive  .it, 
hecaaao  no  day  certain  waa  appointed;  Roll,  Abr.  449;  Moor.  602;  8  Co.  92;  2  Bvlat. 
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^ndant  ^murred,  because  the  plainti  ^  did  not  allege  in  his  declaration  a  ten*' 
der  ofa  release.  It  was  urged,  that  the  condition  was  not  'Ho  make."  but  on- 
ly 'Ho  seal  and  execute,  &c."  But,  Per  Cur.  He  is  bound  to  do  it  without  a 
tender;  and  the  word  "execute,"  or  the  word  "seal,"  comprehends  the  ma- 
king. And  Lamb's  case,  5  Co.  23.  was  cited. 
I  73  1  2.  The  Archbishop  of  Canterbury  v.  Willis.  M.  T,  1767.  K.  B  Ld2.  . 
si  (ander  t  Raym.  172. 

^"dUwn  p^r  ffgii^  Q  J      In  an  action  of  debt   on  a  ;bond,    with   condition 

uilnvento  ^^  Of>ake  an  inventory,  and  exhibit  the  same  in  the  Ecclesiastical  court  before 
ry  in  the  B*'^^  ^  ^^Y*  '^  ^^  "^^  enough  for  the  defendant  to  plead,  that  there  was  no  court 
Spiritaal  held;  but  he  must  plead  also,  that  he  was  there  ready,  8cc.  for  he  must  show 
Conrt  be  he  had  done  all  that  could  be  done  on  his  side  towards  a  performance:  thus,  if 
fore  8och  athe  condition  ofa  bond  be  to  levy  a  fine  in  eight  days  of  St.  Hilary,  by  which 
f  nd  t  •  condition  the  plaintiff  is  to  sue  out  the  writ  of  covenant,  it  is  not  enough  for  the 
^j^QgQ^g^  defendant  to  plead,  that  no  writ  of  covenant  was  sued  out;  but  he  mustplead, 
not  only  that  he  was  there  ready  at  the  day,  &c.  and  no  writ  of  covenant  was  sued  out; 
plead  that  and  so  if  a  person  be  bound  to  pay  money  to  J.  S.  at  a  certain  time  and  place, 
BO  conrt  it  is  not  enough  for  the  defendant  to  say,  that  the  obligee  came  not^  without  say- 
was  held,    ijjg^  ^Y^^^  jjg  ^jig  there  ready. 

thSrt  wl**  XII.  OF  EXCUSING  THE  NON-PERFORMANCE. 

dy.  (A)  On  account  of  the  act  of  god. 

1.  Thomas  v.  Howell.   T.  T.  1692.  K,  B.   1  Salk.  170.  F.  P.  Anon.  M.  T. 
A  condition  1697..C.  P.  1  Salk    170. 

rendered  ^  person  devised  to  his  eldest  daughter,  on  condition  she  should  marry  his 
ivthractof^^P^®^  ®"  ®^  before  she  attained  the  age  of  21.  The  nephew  died  young, 
<^d  is  an  ^^^  ^^^  daughter  never  refused,  and  indeed  never  was  required  to  marry  him: 
ezease  for  after  the  death  of  the  nephew,  the  daughter  being  about  17  years  of  age,  mar- 
its  non-per  ried  J.  S.  And  it  was  adjudged  that  the  condition  was  not  broken,  having 
forioance.''  been  rendered  impossible  by  the  act  of  God.     The  judgment  was  aflenvards 

affirmed  on  a  writ  of  error.      See  Roll.  Abr.  449;  Co.  Litt.  206;  Moor,  124; 

Leon.  304.  tit.  Devise. 

144;  Co.  Lit.  211;  Cro.  Eliz.  14;  Yelv.  37;  Cro.  Jac.  9;  13  Co.  2,  So  if  the  condition 
of  an  obligation  be  that  the  obligor  shalf  make  all  the  linen  the  obligee  shall  wear  during 
bis  life,  the  obligee  must  deliver  to  the  obligor  the  cloth  of  which  it  is  to  be  made;  for  all 
contracts  are  to  be  interpreted  according  to  the  intent  and  subject  matter;  see  Lev.  93.  So 
where  A.  made  a  deed  of  feoffment  of  lands  in  several  counties,  dated  the  15th  of  October, 
upon  condition  the  feoffee  should  re-in feoff  him  of  all  the  lands  within  20  days  after  the 
date  of  that  deed,  and  yet  because  A.  made  his  feoffment  but  of  part  within  the' 20  days,  it 
WAS  bolden  the  condition  was  not  broken,  thongh  all  waF  not  re-conveyed  within  the  20 
daya  according  to  the  letter  of  the  condition,  which  is  entire,  for  it  was  the  fault  of  A.  it 
was  not  conveyed,  without  which  it  could  not  be  re-conveyed,  see  Hob.  24.  So  if  A. 
leases  to  B.  for  21  years,  and  covenants  at  any  time  during  the  life  of  B.  upon  surrender  of 
the  old  lease,  to  make  a  new  lease  for  the  res«idue  of  the  term,  and  after  A.  leases  to  a 
stranger,  though  B.  by  the  words  of  the  indenture  ought  to  dojthe  first  act,  vis,  make  a*surren- 
der,  yet  because  A.  has  disabled  himself  to  make  a  new  lease,  B.  shall  not  be  obliged  to 
mirrender  his  old  lease  without  possibility  ofa  new  lease,  but  may  bring  covenant  withont 
nnjr  jurrender;  see  6  Co.  20;  Moor.  452;  Cro.  Eliz,  450;  Poph.  107. 

*  If  there  be  no  deftiolt  in  the  party,  as  if  a  man  lends  a  horse  to  B.  for  his  use,  who 
promises  to  re  deliver  it  on  reqnest,  and  the  horse  dies  before  request;  R.  Pal.  550.  So  if 
a  man  be  let  to  mainprise,  it  is  a  i^ood  plea  at  the  day  when  the  manucnptors  ought  to  have 
the  body,  &c.  for  them  to  say  he  was  dead  before  the  day;  see  Rol.  Abr.  449.  antCy  tit. 
Bail.  So  if  the  condition  of  an  obligation  be  that  whereas  a  marriage  is  intended  between 
A.  and  B.,  if  the  said  marriage  takes  eflect,  and  if  B.  the  wife  survives  A»  and  does  not 
receive  300/.  of  A.  by  his  will,  or  by  the  custom  of  London,  within  three  months  ader  the 
death  of  A.*  that  then,  if  the  obligor  pays  to  B.  or  her  executors  500/.  within  six  months 
af\cr,  tne  obligation  shall  be  void,  and  afier  the  mnrriage  takes  effect  and  B.  survives  A.  and 
dies  within  three  months  without  receiving  any  thing  of  the  said  800/.  by  the  will  of  A.,  or 
by  the  custom  of  London,  it  seems  the  death  of  B.  within  the  three  months  shall  not  excuse 
the  obligor  to  pay  the  500/  to  the  executors  of  B.  because  it  is  not  any  disjunctive  condition 
of  which  the  obligor  has  any  election  to  do  the  one  or  the  other;  but  the  condition  is,  that 
if  a  stranger  does  notpay  so  much  within  atime,  that  he  himself  will  pay  another  sum,  so  that 
the  death  of  the  party  who  is  to  receive  from  the  stranger  shall  not  excuse  the  obligor;  see 
Rol.  Abr.  4ii\:  Jones  171:  Palm.  513.     So  if  A.  bind  himself  apprentice  for  seven  years. 
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2.  PiM  v/Elliot.  M.  T/'1681.  K.  B.^^Skin,  3.  [  "4  ] 

Condition  of  a  bond  was,  that  after  the  arrival  of  a  ship  from  a  certain  place,  As  if  a  ship 
A.  should  pay  10/. j  and  if  the  ship  be  driven  back,  strayed,  or  hindered,  by**®  '^^^  ^7 
stress  of  weather,  or  leakage,  so  that  she  return  not,  then  the  condition  to  be"*"^®^.  ** 
void  on  payment  of  10/.     Plea,  that  by  reason  of  the  perils  of  the  sea  the  ship 
was  lost.     On  the  question  whether  this  was  an  hindrance  within  the  condition,  /^J^^  when 
the  court  decided  in  the  affirmative.  a  condition 

3.  Sparrow  v,  Sowgate.  W.  Jones,  29,  cited  in  Weddall  v.  The  Manu-w  in  the 
CAPTORS  OP  JocAR.   10  Mod.  Reo.  268.  S.  P.  Shipley  v.  Chappel.  T.  djajunctive, 
T.  1688.  K.  B.  3  Mod.  233.  S.  P.  Laughter's  case.  6  Co.  21.  J^^^°^°«  P^^ 

In  an  action  ofT  debt,  the  death  of  the  principal  before  the  issuing  out  of  any  ^j^qq  ]^ 
-capias  was  pleaded;  and,  on  demurrer,  jndgment  wad  given  for  the  bail:  and,  comes  im 
#thi8  difference  was  taken,  that  when  a  condition  is  in  the  disjunctive,  if  one  possible  by 
part  of  the  condition  becomes  impossible  by  the  act  of  God,  the  obligor  is  dis-  the  act  of 
charged  from  the  performance  of  the  other  part.     See  Cro,  Eliz.  277;  Moor.  ^^?»  *? 
357 ;  2  Jones,  95;  3  Keb^  738.  Il^ifo'ac" 

(B)  On  account  op  the  act  of  law.  to  perform 

The  performance  of  a  condition  may  be  excused  by  an  act  of  law,  which  is  the  other 
necessary  and  inevitable;  as  if  a  condition  be  that  the  feoffee  pay  so  much  part.* 
out  of  the  profits  annually  to  charitable  uses;  if  he  dies,  and  his  heir  be  in  [  "^^  ] 
ward  to  the  king,  the  payment  shall  be  excused;  for  it  ought  to  be  out  of  the 
profits  which  are  transferred  by  act  of  law  to  the  king;  see  1  Rol.  451 ; 
Oro.  Jac.  374;  Roll.  Rep.  198;  3  Bulst.  58.  But  if  the  condition  be,  that  he 
shall  be  his  attorney  in  all  pleas,  and  he  is  made  sheriQ*,  that  does  not  excuse 
him;  see  1  Roll.  451.  So  if  it  be  that  he  pay  rent  to  A.  as  long  as  he  enjoys 
the  land,  and  he  surrender*  to  the  obligee;  K.  Mo«  597.  So  if  a  recogniz- 
ance be  conditioned  for  the  appearance  of  B.  at  the  next  assizes  holden  for  the 
county  of  S.,  find  before  the  next  assizes  B.  sues  a  ceriioran  out  of  the  K.  B. 
to  remove  the  recognizance,  and  at  the  next  assizes  delivers  the  certiorari  to  the 
judge,  yet  this  does  not  excuse  his  appearance;  for  (hough  the  ceiiiarari  was 
the  command  of  the  king,  yet  the  purchase  thereof  was  the  act  of  B.,  and  he 
could  by  no  such  flight  save  his  recognizance;  sec  Yelv.  207;  2  Lev.  26; 
Vent.  275;  2  Keb.  831. 

(C)  O.v  accou?!t  of  the  act  of  the  party. 

The  performance  of  a  condition  may  likewise  be  excused  by  an  act  of  the 
parties;  as  if  the  obligee's  neglect  to  comply  with  the  condition,  it  is  a  dis- 
charge of  the  obligation;  Basset  v.  Basset,  H.  T  1676.  C.  P.  1  Mod.  264; 

and  B.  enters  into  a  bond  to  A.  conditioned  to  pay  A.,  bis  execntorS)  or  assigns,  10/.  at  the 
time  of  the  end  or  administration  of  his  apprenticeship,  and  A.  serves  six  years,  and  then 
dies,  the  money  shall  not  be  paid  to  his  e/ecntor,  though  it  was  objected  that  his  appren- 
ticeship ended  at  his  death;  see  2  Brownl.  97.  So  if  A.  enters  into  a  bond  to  B.  conditioned 
that  C.  should  perform  an  award  to  be  made  between  B.  and  C,  and  it  is  awarded  thatC. 
shall  pay  to  B.  10/.  at  Michaelmas  and  10/.  at  Lady- day,  yet  becaasc  the  snm  awarded  is 
a  doty,  it  is  as  if  the  condition  of  a  bond  had  been  for  the  payment  of  the  money,  and  if  not 
paid,  the  bond  is  forfeited,  2  I^on.  155:  Cro.  Eliz.  10.  Bat  if  the  condition  be  that  the 
obligor  shall  infeoff  the  obligee  at  such  a  day,  and  before  the  day  the  obligor  dies,  and  the 
land  descends  to  his  heir,  the  condition  is  become  impossible  by  the  act  of  God,  and  the 
performance  thereof  excased:  see  2  Leon.  155.  Co.  Lit.  218.  So  it  has  been  holden  in 
eqaity  that  if  the  condition  of  abend  be  to  settle  certain  lands  insacli  a  manor,  by  sacb  a 
day,  thoagh  the  obligor  die  before  the  day,  by  which  the  bond  is  saved  at  law,  yet  an  exe- 
cntion  ought  to  be  decreed  in  specie:  Eq.  Lbr.  18, 

*  Bat  if  a  condition  consists  of  two  parts,  of  «vhich  one  was  not  possible  at  the  making  of 
the  condition  to  be  performed,  he  ooght  to  perform  the  other;  Cro,  Eliz.  780;  5  Co.  22. 
As  if  the  condition  be  to  enfeoff  J.  S.  or  his  heirs  when  he  comes  to  such  a  place,  he  is  bound 
to  enfeoff  J,  S.  when  he  comes,  becaase  the  other  is  not  possible,  for  he  cannot  have  an 
heir  daring  his  life,  and  so  he  had  not  any  election;  21  E.  8.  30;  Rol.  Abr.  450.  So  if  a 
condition  of  an  obligation  be  to  make  an  assurance  of  certain  land  to  the  obligee  and  his 
heirs,  and  after  the  obligee  dies,  yet  he  oaght  to  make  the  assnrance  to  his  heir,  for  this  is 
copulative,  and  **  his  heirs*'  shall  have  the  signification  of  a  disjunctive;  see  Rol.  Abr.  450; 
Jones  80;  Palm.  652;  Cro.  Eliz.  899;  3  Mod.  289;  Vern.  15;  Ca.  Temp.  Talb.  109. 
So  if  the  condition  of  an  obligation  be  to  enfeoff  two  before  such  a  day,  and  one  dies  be- 
foie  the  day,  yet  he  ought  to  enfeoff  the  other;  see  Rol.   Abr,  451 ;  Bendl.  35, 
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S.  C.  Freem.  228.  So  if  the  conditioo  of  a  bond  be  that  the  obligor  shall  en- 
feoff the  oblige^-  of  the  land  before  such  a  day,  and  after,  before  the  day,  the 
obligee  depose  the  obligor  and  keep  it  by  form  till  ai^er  the  day,  so  that  the 
obligor  cannot  enter,  this  will  excuse  the  performance  of  the  condition;  see  8 
Co.  92;  Co.  Lit.  206.  So  if  a  man  be  bpund  to  build  a  house,  &c.  he  is  ex- 
,  cused  if  the  obligee  will  not  suffer  him  to  build  it;  for  he  cannot  come  on  the 
land  against  his  will;  see  Roll.  Abr.  453;  a  H.  44;'3  H.  6.  37;  Roll.  Ahf, 
454.  So  if  A,  be  bound  to  B.  that  J.  S.  shall  marry  C.  before  such  a  day, 
and  before  the  day  t>.  marries  her,  he  shall  take  no  advantage  of  the  condi- 
tion, because,  by  his  means,  it  could  not  be  performed;  see  Co.  Lit, 210.  So 
[  76  ]  if  A.  leases  to  B.  certain  lands  for  years,  rendering  40/.  per  annum,  and  a 
stranger  covenants  with  A.  that  B.  shall  pay  unto  him  the  40J.  lor  the  &rm 
and  occupation  of  the  lands,  and  before  any  day  of  payment  A.  ousts  B.  of  hia 
farm,  B.  is  excused  of  the  non-payment  of  the  rent,  for  the  covenant  was, 
that  B.  should  pay  40/.  for  the  farm  and  occupation,  so  that  it  is  a  conditional 
covenant,  and  there  ought  to  be  quid  pro  quo;  and  here  the  consideration  up- 
on which  the  covenant  is  conceived,  viz.  the  farm  and  the  occupation  of  it  ta- 
ken away  by  the  act  of  A.;  S  Leon.  159.  J:Sut  if  lessee  for  years  covenants 
to  drain  the  water  which  is  upon  the  land,  before  such  a  day,  and  after  the 
lessor  enters  before  the  day,'  and  there  continues  till  the  day  is  past,  yet  this 
shall  not  excuse  the  performance  of  the  covenant,  because  this  is  collateral  to 
the  land;  see  Roll.  Abr.  453;  Moor,  402;  Owen,  65;  Godb.  69.  So  if  a  lease 
be  made  upon  condition  that  the  lessee  shall  not  permit  or  harbour  any  wo- 
man of  an  improper  character  within  the  house  to  him  let,  and  that  ifhesuflfers 
such  woman  to  stay  there  six  weeks  afler  warning,  S^c,  it  shall  be  lawful  for 
the  lessor  to  enter,  and  after  the  lessee  suffers  such  woman  to  be  there,  and 
warning  is  given  him  by  the  lessor,  although  after  the  lessor  commands 
the  woman  to  stay  there  for  six  weeks,  yet  this  shall  not  excuse  the  perform- 
ance of  the  condition,  because  the  lessor  did  not  do  any  act,  and  notwithstand- 
ing the  command,  the  lessee  might  have  removed  her;  see  35  H.  6.  162;  8 
Co.  91 ;  Cro.  Eliz.  694.  So  if  the  condition  of  an  obligation  be,  that  the  ob- 
ligor shall  pay  10/.  to  the  obligee,  which  is  for  the  rent  of  certain  lands,  and 
the  obligee  enters  on  the  land  and  so  suspends  the  rent,  yet  this  shall  not  ex- 
cuse the  payment,  for  it  is  but  a  recital  that  it  was  for  rent,  and  not  material; 
see  Hob.  103. 

(D)  On  account  of  the  act  of  a  stranger. 
Thenon.  Butcher  v.  Vane.  M.  T.  1666.  K.  B.  1  I^v.  191;  S.  C.  1  Sid.  SIS. 

^nc  oTa         Debt  on  a  bond,  conditioned,  that  whereas  the  plaintiff  had  distrained  the 
conditioa     >^^^P  of  the  defendant  in  such  a  place  where  the  defendant  claimed  common, 
■ball  not  be  In  consideration  the  plaintiflT  had  delivered  the  sheep  to  the  defendant,  if  the 
eiensed  by  defendant  did  appear  at  the  Lord's  Court,  and  there  make  appear  that  he  had 
the  act  of  a  common  there,  the  obligation  to  be  void.     Plea,  that  defendant  did  appear  at 
ttranger.*    ^j^^  court,  &c.  and  did  offer  to  make  it  appear,  &c. ;  but  that  the  steward  refu- 
sed to  permit  him  to  malce  it  appear.      On  demurrer,  plaintiff  had  judgment, 
because  the  defendant  had  taken  on  himself  not  only  to  appear  at  the  next 
court,  but  also  to  make  it  appear,  and  he  is  at  his  peril  to  procure  the  stew- 
ard to  admit  to  make  it  appear. 

XIII   OF  THE  REMEDIES^FOR  NON-PEREORMANCE.t 

FiTCHBT  V.  Ada    s.  £.  T.  1741 .  K.  B.  -2  Stra.  1 128. 

*  As  if  the  condition  be  to  deliver  goods,  and  a  stranger  intercepts  them;  1  Rol.  452;  or 
that  a  man  shall  appear,  and  a  stranger  imprisons  him;  ibid;  it  does  not  excuse  the  per- 
formance. So  if  a  condition  be  to  do  a  thing  to  a  straneer,  who  refuses  to  accept  it;  1  Rol. 
452;  see  Lit.  IS;  1  Rol.  457.  As  if  the  condition  be  that  the  son  of  the  obligor  shall 
marry  the  danshter  of  the  obligee,  if  the  daoghter  of  the  obligee  refuse  the  son,  yet  the 
condition  is  foneited,  for  the  daughter  is  a  mere  stranger,  and  the  obligor  has  taken  on  him 
that  his  son  shall  marry  her;  Hull.  48;  Ilench.  80;  3  Bnlst.  SO;  see  19  H.  6;  Co.  Lit. 
209;  1  Leon.  266;  2  Leon.  222;  Rol.  Abr;  453;  5  B.  &  A.  917.  Bat  if  A.  disseises  B., 
and  afler  leases  to  C.  for  years,  and  C.  covenants  at  the  end  of  the  term  to  leave  and  yield 
op  the  tenements  well  repaired  to  A  and  after  B.  enters,  &c.  C.  is  excused;  Oo.  Eliz- 
656;  see  5  Co.  28;  Cro.  Eliz.  716;  Moor.  645;  Lit.  Rep.  18:  Bench.  26. 

t  A  conditioa  to  a  feofiVnenl,  &c.  may  give  an  entry  generaUy,  or  a  special  entry,  as  till  ho 
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Id  ejectment  on  tite  demise  of  R.  H  the  jury  found  a  special  verdict  to  this  [  "Ylf  ] 
effect;  that  R.  H.  ^since  deceased  being  seised  in  fee  of  the  premises  in  ques-  Ao  entry 
tion,  and  having  a  wife  M.  and  a  daughter  £.  of  thr^  age  of  six  years;  by  his  ^7  '  *}^ 
will,  dated  16th  May,  J7!^i,  devised  to  his  wife,  and  her  heirs,  but  if  she  mw-fn[bJ[^y2 
ries  again,  then  he  appoints  two  trustees  to  receive  the  rents,  and  apply  them  «ood,  to 
to  the  education  of  his  daughter  till  she  comes  of  age,  and  in  case  of  such  mar- take  advao 
riage  of  the  mother,  he  devisee  to  the  daughter  in  fee.     That  R.  died  in  June,  tage  of  a 
175K2,  aad  the  wife  entered,  and  mafcried  a  second  husband  lath  April,  l72S;f^nditioA, 
and  the  daughter  continued  to  live  with,  and  was  educated  by  her  ,  till  ^^^     l^t^af 
(die  daughter's)  death,  6th  May,  1734,  when  she  died  without  issue,  and  un-^^^^^^^, 

be  tatiflfied*  ht.  If  a  condition  be  that  he  shall  enter  and  hold  the  land  till  he  be  satufied, 
be  ahaU  ha^e  the  land  only  in  nature  of  a  distreas;  Lit.  s.  327.  If  a  condition  be  Uiat  he 
■hall  have  the  land  till  he  be  thereof  satisfied,  or  words  which  are  tantamonnt,  the  profits 
of  the  land  shall  bo  in  part  ofsatisfation;  Co.  Lit.  20S.  a. 

Bat  where  a  condition  is  that  he  shall  have  the  land  till  he  be  satisfied  the  rent  to  be 
paid,  without  saying  thereof,  or  to  the  same  efiect,  the  profits  do  not  go  in  satisfaction*  hot 
shall  betaken  to  his  own  use,  as  a  penalty  to  enforce  the  payment;  Co.  Lit.  208.  a. 

If  the  profits  are  in  part  of  the  sati:»faction,  when  the  rent  is  satisfied  by  perception  of 
the  profits,  the  feoffiBO  may  re-enter;  Co.  L.  208.  Or  if  the  rent  be  satisfied  in  part  by 
perception  of  piofits,  and  in  part  by  payment,  or  by  tender  and  refusal,  which  amoont  to 
payment;  Co.  L.  208.  a. 

If  the  profits  go  in  satisfaction  during  his  perception  of  them,  he  shall  not  have  debt  for 
the  rent  in  arrear;  Co.  L.  208.  a.  So  if  they  do  not  go  in  satisfaction,  where  the  estate  to 
which  the  condition  was  annexed  was  for  l'&,  &c.  for  the  freehold  continues  in  lessee  for 
life,  and  then  debt  does  not  lie  for  the  rent;  Co.  L.  208.  a. 

If  he  who  enten  till  satisfied  by  the  profits  be  interrupted  in  the  peroeptioo  of  the  profits 
by  the  act  of  God,  as  by  fire,  an  inundation  of  the  sea,  lie,  which  happens  without  his  de* 
fault,  be  shall,  (beypnd  ihe  time  in  which  he  might  have  been  satisfied,  if  there  had  been 
no  interruption,)  hold  till  ho  be  satisfied;  R.  4  Co.  82.  b.  So  if  he  be  interrupted  by  the 
feofiee  himself,  he  may  hold  over,  or  take  his  remedy  by  action  against  him;  for  he  shall 
not  have  advantage  of  his  own  wrong;  R.  4  ('o.  82.  But  whero  he  is  prevented  by  his 
own  negligence  or  default,  as  by  the  entry  of  a  stranger,  by  enemies  of  the  kine,  by  ignor- 
ance of  the  condition,  kc,  he  shall  not  take  the  profits  beyond  the  time  in  which  he  might 
be  satisfied;  R.  4  Co.  82;  Sir  And.  Corbet.    . 

If  rent  be  granted  with  a  condition,  that  if  it  be  in  arrear,  the  grantee,  his  hein,  and  as- 
signs, may  enter  and  hold  the  land  till  satisfied  by  the  profits,  the  assignee  may  enter  and 
hold  till  satisfation;  R.  1  Sand.  112.  And  the  grant  is  good,  though  the  deed  be  not  en- 
rolled; for  thi«  uncertain  interest  may  attend  a  certain  and  fixed  estate;  R.  1  Sand.  112;  1 
Sid.  844.  So  if  the  grant  be  by  deed,  with  n  covenant  to  levy  a  fine,  which  is  levied  of 
the  land  accordingly,  the  assignee  of  the  renr  shall  take  advantage  of  the  condition,  which 
shall  be  transferred  with  the  rent,  though  it  was  only  a  possibility;  R.  2  Rol.  46.  1.  46. 
But  if  a  man  purchases  the  manor  of  D.,  and  has  other  land  conveyed  as  a  collaterul  se* 
cority,  to  the  use  of  the  vendor  and  his  heirs,  till  the  purchaser  be  evicted  by  his  wife, 
and  then  to  the  use  of  the  purchaser,  his  heirs,  and  assisus,  till  satisfied  the  damage  had 
by  such  eviction;  if  he  assigns  the  manor  of  D.,  the  assignee,  beina  evicted,  cannot  enter 
into  the  land,  for  the  use  being  contingent,  was  not  assignable  be^re  it  happened;  R.  2 
Rol.  4t.'.  1.  5.  m. 

It  is  a  general  rule,  that  a  party  who  enters  for  n  condition  broken,  shall  be  possessed 
of  the  same  estate  and  interest  as  he  was  prior  to  the  creation  of  the  interest  destroyed  by 
the  nott-performance  of  the  condition:  Co.  Litt.  202*.  Roll.  Abr.  474:  as  if  a  feoffment  is 
made  to  A.  upon  condition  for  the  non-payment  of  certain  rent  to  re-enter,  and  A.  dies 
leaving  a  wife,  after  which  the  condition  is  broken  by  the  heir  of  A. ,  the  feofiee  shall  re- 
enter and  defeat  the  title  of  dower,  that  accrued  to  the  wife  of  the  feoffee:  22  E.  19:  Fitz. 
Conditions,  14:  S.  C.  Roll.  Abr.  474. 

If  a  tenant  for  life  make  a  feoffment  in  fee  upon  condition,  and  enters  for  the  condition 
broken,  he  shall  be  tenant  for  lite  again,  subject  to  the  forfeiture,  for  the  estate  is  reduced, 
but  Hie  forfeiture  is  not  purged:  47  Aas.  47:  18  E.  4.  4:  2  H.  5.  76:  89  Ass.  16;  11  H. 
5.  2ft:  Co.  Lit.  208.  b.  So  if  a  tenant  for  life;  with  contingent  remainder  over,  makes  a 
feoffment  in  fee  upon  condition,  and  the  contingency  happens  before  the  condition  is^brokett* 
the  remainder  is  destroyed:  but  if  the  tenant  for  life  enters  for  the  condition  broken  before 
the  contingenoy  happens,  the  contingent  remainder  will  be  removed,  and  the  contingency 
if  it  happens  may  vest:  see  Thompson  v  Leach,  1  Ld.  Raym.  814:  S.  P.  Salk.  677:  ream. 
Cent.  Rem.  609.  510.  With  respect  to  the  effect  of  an  entry  for  a  condition  broken,  as 
the  entry  of  the  feoffor  on  the  feoffee,  for  the  breach  of  a  condition  defeats  the  estate  to 
which  the  condition  was  annexed,  so  it  defeats  all  rights  and  incidents  annexed  to  that 
estate,  as  dower  and  curtesy,  and  all  charges  and  incumbrances  created  by  the  feoffee  du- 
ting  hit  poasesBton.  For  upon  the  entry  of  the  feoffor  he  becomes  seised  of  an  estate  pam- 
mount  to  that  which  wa«  liable  to  tho^e  charges:  1  Rol.  Abr.  474. 
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[  78  ]  married;  and  the  lessor  of  the  plaintiff  was  her  cousin  and  heir.  That  ^2d 
May,  1738,  J.  W.  on  behalf  of  the  lessor  of  the  plaintiH',  did,  without  previous 
authority,  make  an  actual  entry  on  the  premises,  claiming  the  same  as  the  es- 
tate of  the  lessor  in  virtue  of  his  heirship  to  £.;  and  that  the  lessor  having  no- 
tice thereof  did,  5th  June,  1738,  assent  thereto.  Upon  this  case  two  points 
were  made:  1.  Whether  an  actual  entr^  was  necessary.  And,  2.  If  it  was, 
whether  this  was  a  sufficient  one.  The  Court  were  clear  upon  the  second 
point,  that  what  was  found,  did  amount  to  an  actual  entry,  to  support  an  eject- 
ment, being  assented  to  before  the  day  of  the  demise  in  the  declaration;  Co. 
Lit.  247.  258;  9  Co.  106;  1  Rol.  Abr.  738.  pi.  2.  3.  4.  And  held,  that  there 
was  no  occasion  for  its  being  by  deed  or  in  writing. — Judgment  was  given  for 
the  plaintiff. 

ffOnMtfOtial  {XbatlHonmrnt.     See  tit.   Insta-ance. 

^  ^^    J        <Eon)!lUConal  AeS^tg-     See  tit.  Legacy, 

ConHftfonal  SaU    See  tit.  Sah. 

ConfetyrraCB.     Seetit^   Conspiracy. 

QCOKCrSSfOlf  antV  AtooCHance*     See  tits.  PUas;  Replicatums;  Surre- 
jobider, 

iConffn^tUCIft.     See  tit.  Fahe  Impi^ontneiU . 

ConfrSSfonS  airt  AHmfSSfOnS..     See  tit.  Dying  DeclaratUms. 

I.  BE  NATIVE  TO  CIVIL  PROCEEDINGS. 

(A;    As  TO  CONFESSIONS  AND  ADMISSIONS  BY  WRITTEN  DOCUMENTS. 

(a)  In  general,  p.  81.     (6)  In  particular  cases. 

1.  Bribery.     See  tit.  Bribery.  9.  Particulars  (^demand      See  tit. 

2.  Ccrlijicatcs .     See  tit.  Settlement.  Particulars  of  Demand. 

5.  Chancery.     See  tit.  Chancery.        10.  Payment  of  money  into  Court.     See 
4.  Deeds.     See  tits.  Bonds;  Cov«-  tit.  Payment  of  money  into  Court. 

nant;  Deeds,  Leasep.  11.  Pleas.     See  tit.  Pleas. 

0.  Devises  and  bequests.    See  tit.  De-  VZ.   Receipt.     See  tit.  Receipt, 
vises  and  Bequests.  13.   Setoff.     See  tit.  Set  off. 

6.  Judgments.     See  tit.  Judgment.      14.   Tender.     See  tit.  Tender. 

7.  Marriage.     See  tit.  Marriage.        15.   Tithes.     See  tit.  Tithes. 

[  80  ]     8.  JVmsance.     See  tit.  IVuisance.         16.   Treason.     See  tit.  Treason. 

(B)    As  TO  CONFESSIONS    AND    ADMISSIONS  BY  INDIVIDUALS. 

(a)  In  general,  p.  81.      (b)  In  particular. 

1.  .Agents.     See  tit.   Principal   and    3.  Msignets.  See  tits.    Bankrupt; 
Agent.                                                    Covenant;  Lease. 

2.  Mtilraim^s.     See  tit.  Arbitration    4.  Momeys,  See  tit.  Attorney. 

and  Award.  5.  Bankrupt.     See  tit.  Bankrupt. 

If  a  man  makes  a  feofimeot,  giA,  or  lease,  reserving  rem,  with  a  condition  that,  if  the 
rent  be  behind,  it  shall  be  lawfal  for  the  feo^or  and  his  heirs,  into  the  land  to  re-enter*,  in 
these  cases,  if  the  rent  be  not  paid  according  to  the  deed,  the  feoffor  or  lessor  may  enter 
into  the  lands,  and  hold  them  in  his  former  estate,  becaase  the  feofibient  or  lease  was  not 
absolute,  bat  defeasible  by  the  non-pertormance  of  the  condition:  Lit.  825.*  Co.  Lit.  20 L 
262.  Bat  where  a  feoffment  is  made  of  land,  reservingr  ent  upon  condition,  that  if  the  rent 
be  behind,  it  shall  be  lawful  for  the  feofior  and  his  heirs  to  enter  and  hold  the  land,  and 
take  the  profits  till  he  be  satisfied  and  paid  the  rent  behind:  this  is  not  a  condition  abso- 
lutely to  der>atthe  estate:  but  the  feoffor  in  this  case  shall,  upon  his  entry,  only  hold  the 
land  as  a  pledge,  or  in  the  nature  of  a  distress,  till  the  rent  be  paid  him,  and  the  profits  shall 
not  CO  into  the  account  of  the  rent,  but  shall  be  applied  o  his  own  use,  that  by  such  per- 
ception the  tenant  mny  be  obliged  the  sooner  to  pay  the  arrears  of  rent:  Lit.  827.  But  if 
the  condition  has  been  that  if  the  rent  be  behind,  tho  lessor  shall  le-enter,  and  take  the 
profit  thereof  antil  he  be  satisfied;  there  the  profits  shall  go  into  the  account  of  the  rent; 
and  consequently  when  the  profits  received  are  equivalent  tA  the  arrears  of  rent,  the  lessor 
may  le-enter  and  hold  it  under  the  former  lease:  Co.  Lit.  203.  And  though  part  of  the 
rent  be  paid  him  before  re-entry,  yet  if  the  whole  be  not  satufied,  he  may  enter  for  any 
part  that  is  in  arrear:  because  the  condition  is  to  enforce  the  payment  of  the  whole  reat» 
and  therefore  he  may  take  advantage  for  non-payment  of  any  part  thereof:  Cro.  Jac.  511: 
Co.  Lit,  203,  Lessee  for  life,  and  the  reversioner,  join  in  a  feoffment  upon  condition 
rescr%'ed  to  the  lessee:  if  he  re-enter  for  breach  thereof,  this  shall  not  defeat  the  entire 
pstntp;  Roll.  Abr.  474, 
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6    Baron  and fcnve y  <md persons coha^    13.   Injanfs.     See  tit.  Infants. 

biin^assuch.     See  tit.  Baron  and    14.  P4mshioncrs.     See  tit.  Parishion- 
Feine.  ers. 

7.    Cofupiraiors.    See  tit.  Conspiracy.  15.  PaWn^rf.     See  tit.  Partners. 
«.    Covenanters,     See  tit.  Covenant.    16.  Rectors,     See  tits.  Ecclesiastical, 
9.  Executor  and  Mminist^^ator.     See  Persons  and  Tithes, 

tit.  Executor  and  Administrator.    17.   Sheriff.     See  tit.  Sheriff. 
JO.  Factors.     See  tit.    Principal  and   18.   Suretiei.     See  tit.  Surety. 

Agent.  19.   Tnisiees.     See  tit.  Trustee, 

n.   Farmers  of  Excise.     See  tit.  Ex-20.   Under-sheriff.     See  tit  Sheriff, 
cise.  21 .    Witnesses.     See  tit.  Witnesses. 

12.    Cruardians.     See  tits.  Guardian; 
Trustee. 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS 

(A)  Whex  voluntary,  p.  8L 

(B)  When  not  volu.vtar?,  p.  82. 

(C)  Bt  whom  to  be  made. 

(a)  By  principals,  p.  85.     (b)  By  accomplices.     See  tit.  Acoom- 
plice,  vol.  1.  from  p.  112  to  119. 

(D)  .Effect  op,  p.  86. 

(E)   How  PROVED,  p.  86. 

I.     RELATIVE  TO  CIVIL  PROCEEDINGS. 

(A)   As  TO  CONFESSIONS  AND  ADMISSIONS  BT  WRITTEN  DOCITMENTS. 

(a)  In  general. 
No  evidence  need  be  given  to  prove  any  facts  which  are  admitted  by  the 
pleadings  on  the  record,  nor  can  any  be  received  to  dispute  such  admissioiuiy 
for  the  jury  are  only  sworn  to  try  the  matters  in  issue  between  the  parties,  and 
not  such  as  are  acknowledged.  ut-  an  averment  in  one  count  of  a  declara- 
tion, er  in  one  distinct  plea,  cannot  be  insisted  on  as  an  admission  of  any  fact 
in  a  separate  count  or  plea. 

(B)   Ab  to  CONFESSIONS  AND  ADMISSIONS  BT  INDIVIDUALS. 

(o)  In  general. 
Admissions  by  parties  are  either — 1st.  Such  as  are  made  by  a  party  to  a 
suit  on  the  record,  which  are  strong  evidence  against  that  party^or  any  other 
person  on  the  record,  who  has  a  joint  interest  with  him.  2dly.  Such  as  are 
made  by  an  individual  who  is  really  interested  in  the  event  of  the  suit,  thou^ 
not  named  on  the  record,  which  will  be  evidence  against  the  party  on  the  re- 
cord; as  in  appeal  cases,  when  declarations  by  rated  inhabitants  are  evidence, 
though  the  appeal  is  entered  in  the  names  of  the  parish  officers;  or  the  declara- 
tions ot  persons  interested  in  a  policy  will  be  evidence  against  the  plainti!>';  or 
in  actions  against  the  sheriff,  when  he  is  indemnified,  declarations  made  by  the 
party  indemnifying,  are  evidence  against  the  sheriff.  3dly.  Such  as  are  made 
by  a  nominal  paity,  who  sues  merely  as  a  trustee  for  the  benefit  of  another, 
which  are  in  general  evidence  against  him ,  but  the  declarations  of  a  guardian 
arc  not  admissible  in  evidence  against  a  minor,  who  sues  through  the  medium 
o^Aprochein  amy;  or  guardian. 

II.  RELATIVE  TO  CRIMINAL  PROCEEDINGS. 

(A)  When  voluntart. 
1.  Rex  v.  Wilson.  Sum.  Asa  1817,  1  Holt.  N.  P.  C.  597.     S  P.  Rm.  v, 

Harvev.  Sum.  Ass.  1800  2  East.  P.  C.  668.  ^^  ^^^^^ 

On  an  indictment  for  circulating  forged  notes,  it  appeared  that  the  coinrait-  ^.^^^  ^^^ 
ting  magistrate  elicited  from  the  prisoner  the  facts  by  an  examination,  as  if  he  i^^  volanta 
were  a  witness,  but  without  either  threats  or  promises,  nor  did  he  administer  ry. 
un  oath  to  him.     Richards,  C.  B.  rejected  the  examination;  and  said,  if  a  man 
will  confess,  let  him  do  so  voluntarily.     Ask  him  what  he  has  to  say?  But  it 
is  irregular  to  examine  a  prisoner  as  if  he  were  a  witnesd. 

VOL    \I'  t^ 
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I   62  ]  2.  Rex  v.  Natb.  M.  T,  1800.  cited  Chet.  Supp.  to  Burn.  J.  101. 

What  The  priaonor  was  suspected  of  setting  iire  to  an  outhoase ;  her  mistress  pre»» 

amootiis  to  g^d  her  to  confess,  and  told  her,  among  other  things,  if  she  would  repent  and 
'^^'^°^^''y  acknowledge  her  guilt,  God  would  pardon  her;  but  she  concealed  from  her 
b*a qom'^  that  she  would  not  forgive  her  herself:  she  confessed.     The  next  day  anoth- 
tioQoflaw.  cr  person,  in  her  mistresses  sight,  though  out  of  her  hearing,  told  her  her  mis- 
tress said  she  had  confessed,  and  drew  from  her  a  second  acknowledgement. 
Lord  Eldon,  C.  J.  (C.  P.)  allowed  the  confession?  in  evidence,  and  the  pris- 
oner was  convicted.     The  jury,  on  having  the  confessions  offered  to  them, 
0aid  they  thought  the  first  had  been  made  under  a  hope  of  favour  here,  and 
the  second  under  the  influence  of  having  made  the  first.     On  a  case  reserved, 
the  judges  held  these  points  were  not  for  the  jury ;  but  if  Lord  Eldon  agreed 
with  the  jury,  which  he  did,  the  confessions  were  not  receivable;  but  many  of 
A  •oflte    them  thought  the  expressions  not  calculated  to  raise  hope  of  favour  here,  and 
aiMi  made  if  not,  the  confessions  were  evidence. 

under  an  ex  3^  Rxx  v.  RcDD.  T.  T,  1775.  K.  B.  1  Leach.  C.  L.  115;  Cowp.  SS6;  S.C. 
bSlS^mU  "^'■®  ^^y  «*>"^«<*  ^ol.  i.  p.  1 13.  S.  P.  Rex  v.  DotLEY.  Warw.  Ass. 
ted  a  wit  19(H.  cited  1  Dick.  J.  631. 

aeM  for  the  Per  Lord  Mansfield,  0.  J.  A  confession  made  under  a  notion  of  being  ad- 
crown,  if  mitted  a  witness  for  the  crown,  is  not  to  be  considered  a  voluntary  confesnion; 
not  esteem  nmj  i^  magistrate,  said  his  lordship,  ought  not  to  hold  out  such  hopes  to  a  pris* 
ed  volnota  qq^j.^  for  a  justice  cannot  pardon  an  o'ender,  and  tell  him  he  shall  be  a  witness 
^*  against  others;  he  cannot  select  whom  he  pleases  to  pardon  or  proeecute.  and 

Theslicht  ^^^  prosecutor  has  even  a  less  pretence  to  select,  than  the  justice  of  the  peace, 
eat  hopes  of  (B)  When  not  voluwtaey. 

nercj,t  1.  The  King  v.  Cass.  O.  B.  Feb.  Session,  1784.  1  Leach.  G.  L.  SdS.  n. 

as  '*  tell  Xhe  prisoner  was  indicted  for  stealing  an  iron  bar  of  a  public-bouse  window: 
ST  th  "^  ^  contrived  to  take  it  away  under  the  pretence  of  drinking  a  pint  of  beer.  He 
are  ai^l  ^^^"  given  in  charge  to  a  constable  on  suspicion;  and  on  tne  prosecutor  say- 
will  be  fa  >^  ^o  bim,  '*  if  you  will  tell  me  where  my  property  is  I  will  be  fiivourable  to 
voomble  to  you,"  he  confessed  the  crime,  and  told  the  prosecutor  where  he  could  find  the 
you;"  article.  This  being  the  onl^  evidence  against  the  prisoner,  Gould,  J.  tokl  the 
I  .^^  ]  jury  that  they  must  acquit  him;  for  the  slightest  hopes  of  mercy  held  out  toin- 
Or  if  yon    ^q^^  ^  prisoner  to  confess  would  render  such  confession  inadmissible. 

roe  tfi'^mo       ^'  ^^  ^'  ^^^^^'  ^'  ^'  ^'  ^  ^-  ^^-  ^^^-  S-  ^'  ^^^^^  ^  ^^^  ^  ^^' 
nev  stolen,      ^^  appeared,  on  a  case  reserved,  that  the  prosecutor  said  to  the  prisoner,  on 

yon  nay  go  bis  apprehension,  '^  he  only  wanted  the  money,  and  if  the  prisoner  gave  him 

totbe  devii:  that  he  might  go  to  the  devil;"  in  consequence  of  which  the  prisoner  said,  on 

sach  cottfes  delivering  a  part,  that  it  '<  was  all  he  had  lea  of  it."     Chambers,  J.  permitted 

^'^be^     this  proof  to  go  to  the  jury,  and  found  the  prisoner  guilty;  but  a  majority  of 

ceived'  ^  the  judges  held  that  such  evidence  was  not  receivable. 

'       S.  The  King  v.  Warickshall.  O.  B.  April  Sessions,  1783.  1  Leach.  C.  L. 
Or  a  threat  21^3 .  g  q  ^  e^  (.53 

tlon'wlu  in  '^^  prisoner  was  indicted  for  receiving  stolen  goods.  She  made  a  confes- 
validate  the  tsi^^)  under  promises  of  favour:  but  the  court  said,  a  confession  from  a  mind 
confbsiion.  *  Bat  where  several  perMns,  who  had  no  interest  in  the  apprehension  or  protecvtton  of 
tbeprisoDer,  admonished  him  to  confess,  and  be  one  honr  afterwards  made  a  fell  eonfeasioD 
to  the  constable;  it  was  holden  that  sach  confession  was  evidence,  beeanse  the  indncement 
to  confess  was  not  aiven  nor  sanctioned  by  any  person  who  had  any  concern  in  the  bnsi* 
neBB;Rexv.  Row»  I  R.'  &  R.  C.  C.  158.  So  where  a  prisoner  was  committed  on  a  chaige 
of  felony  asked  the  tarnkoy  to  pat  a  letter  into  the  post  addressed  to  the  prisoner's  fatherp 
and  the  tornkey  promised  so  to  do,  and  instead  of  that  hecottYeyed  it  to  the  Tisiting  magis- 
trate of  the  gaol,  who  forwarded  it  to  the  prosecntor;  the  letter  was  bolden  evidence  against 
the  prisoner,  notwithstanding  the  manner  in  which  it  was  obtained;  Rex  v.  Dorrington, 
cited  Carrington,  C.  L.  66. 

t  Where  eipectalions  bad  been  holden  oat  to  a  prisoner  to  confess,  and  when  brongbt 
before  a  magistrate  he  refosed,  nnless  on  conditions;  Bnller,  J,  observed,  that  there  most 
he  very  strong  evidence  of  an  explicit  warning  by  the  magistrate  not  to  rely  on  any  expec- 
ted favonr  on  that  acconnt,  and  it  ought  most  clearly  to  appear  that  the  prisoner  thorongbly 
nnderstood  sach  warnuig,  before  liis  aabseqnent  confeftton  conld  be  given  in  evidence;  see 
2  East,  P.  C.  658.  • 
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iiifliieDced  by  the  flattery  of  hope,  or  by  torture  of  fear,  comes  in  so  ques- 
tionable a  shape  when  it  is  to  be  considered  as  the  evidence  of  guih,  that  no 
credit  ought  to  be  given  to  it,  it  should  be  at  once  rejected.  A  confession  so 
obtained,  so  lar  from  accelerating  and  clearing,  impedes  and  fouls  the  current 
of  justice,  by  often  causing  the  acquittal,  not  only  of  the  accuser  by  confession, 
but  of  those  whom  he  aceuses  in  the  first  instance  before  the  magistrate  to  save 
hirooelf.  ^ 

4.  The  Kmoy.  Thompson.  December  Sessions,  1783.  Old  Bailey.  1  Leach. 

C.  L.  291. 

The  prisoner  was  indicted  for  stealing  a  bank  post  bill.     The  bill  was  stop-  As  if  ■  pAr 
ped  at  the  bank,  and  being  presented  there  for  payment  twelve  months  after  it  ^7  ^7  .^ 
was  lost,  it  was  traced  to  the  prisoner,  who,  on  being  questkmed.  seemed  much  ^^  P<r<«>n 
confused;  and,  on  the  prosecutor  observing.  "  unless  you  give  a  more  satis- /^^^  J^ 
tory  account  you  shall  be  taken  before  a  maffistrate,"  the  prisoner  then  made^jo^  mta 
a  fuM  confession  of  having  stolen  the  bill.     It  was  contended  for  the  prisoner  more  satis 
that  this  amounted  to  a  threat  to  prosecute,  and  therefore  the  confossion  was/>«'<'fy  «e 
tDadmissible;  and  of  that  opinion  were  the  court,  who  said,  the  answer  showed  ^'^^i'  I 
that  he  understood  that  his  confessing  would  save  him  from  being  taken  before  ^^  l^i^^ 
a  magistrate;  and  we  cannot  admit  confessions  unless  they  are  made  volunta-J|  magU 
tilj  and  without  inducement,  and  therefore  the  prisoner's  confession,  under  trate;" 
the  circumstances,  ought  not  to  be  received. — The  prisoner  was  acquitted. 
5.  Rex  v.  Sexton.  Sum.  Ass.  1822.  cited  in  Chet.  Supp.  to  Burn's  J.  103. 

The  prisoner,  with  two  others,  was  tried  for  burglary.     Whilst  the  prisoner   |   84  | 
was  in  custody  be  said  to  the  ofiicer  who  had  the  charge  of  him,  '^  If  you  will  Or  if  ob 
give  me  a  glass  of  gin  I  will  tell  you  all  about  it."    Two  glasses  of  gin  were  ^io«d  by 
given  to  him,  and  he  made  a  confossion  of  his  guilt.     But  per  Pest,  J.     The  q^^^yj^^ 
confession  was  very  improperly  obtained  by  the  officer.     Police  officers  must  i^rifODen  li 
DOi  be  permitted  to  tamper  with  prisoners  to  induce  them  to  make  confessions:  qvor,  kc.  it 
no  kiaa  of  tampering  is  so  dangerous  as  the  giving  them  spirituous  liquors,  will  oot  be 
flad  the  magistrate  known  that  the  officer  had  given  the  prisoner  gin,  he  admiMibls. 
woukl,  no  doubt,  have  told  the  prisoner  that  what  he  had  already  said  could 
not  be  given  in  evidence  against  him,  and  that  it  was  for  him  to  consider 
-whether  he  could  make  a  second  confession.     If  the  prisoner  had  been  told 
ithis,  what  he  afterwards  said  would  be  evidence  against  him;  but  for  want  of 
this  information  he  might  think  that  he  could  not  make  his  case  worse  than  he 
iiad  already  made  it,  imd  under  this  impression  might  sign  the  confession  be- 
fore the  magistrate.     If  a  confession  so  obtained  were  allowed  to  be  proved 
at  the  Irial  of  a  prisoner,  however  careful  a  magistrate  might  be  that  a  prison- 
er should  not  be  entrapped  into  a  confession,  an  over  zealous  constable  might 
idefeat  the  humane  provisions  of  the  law,  by  so  practising  on  the  hopes  and  Umtb 
-ef  a  prisoner  just  before  he  came  into  the  magistrate's  presence,  as  to  make 
him,  when  before  the  magistrate,  appear  to  make  an  uninfluenced  and  volun- 
iary  confession,  when  every  sort  of  trick  had  been  made  use  of     I  will  not, 
on  tMs  ffound,  allow  this  confession  to  be  read*  foirioJto  a 

6.  Rbx  v.  Ling  ate.  Lent.  Ass   1816.  cited  1  Dick.  J.  690.  oonitable's 

It  appeared  that  the  prif oner,  on  being  taken  into  custody,  had  been  told  by  aM»tant, 
«  person  who  came  to  assist  the  constable,  that  it  would  be  better  for  him  to  who  told 
confoas;  but  that,  on  his  being  examined  before  the  committing  magistrate  on  ^  P^/^^ 
the  following  day,  he  was  fi-equently  cautioned  by  the  magistrate  to  sav  noth-  ^^^  ^J^ 
ing  against  himself.     A  confession  under  these  circumstances,  before  the  ma-  fy^, 
gaatrate,  was  held  to  be  clearly  admissible. 

T.  Rex  v.  Hardwick.  Lent  Ass.  1811.  cited  1  Dick.  J.  630.  And  a  coa 

The    prisoner  objected  to  the  admissibility  of  a  confession  made  before  foMoa  to 
the  comraittmg  magistrate,  and  offered  to  prove  that  the  i^^ife  of  the  constable  the  wig^of 
had  told  the  prisoner,  some  days  before  the  commitment,  that  it  would  be  ^®|"j,j^,u,d„  ^ 
ter  for  him  to  confess      Wood,  B.  overruled  the  objection,  and  admitted  the^^^j,^,^ 
eoofoasion.     The  effect  of  an  antecedent  promise  of  favour,  in  rendering  a  monition 
4ienfession  before  a  magistrate  inadmissible  must  depend  upon  the  nature  o^jomo  dayi 
Ihe  proi^iae,  the  time  and  circumstances  in  which  it  was  made,  and  on  the  ^t-  pwviw  to 
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the  prison  uation  of  the  person  from  whom  the  promise  came.  A  promise  held  ^ut  by 
•f •«  com  the  prosecutor,  recently  before  the  examination,  or  by  the  consUble  who  had 
'"**T?i'  ^the  prisoner  in  custody,  may  be  supposed  to  have  great  influence.  On  the 
Jl^ib  e  other  hand,  a  promise  made  some  time  before,  by  some  indifferent  person,  who 
f  85  '  1  interfered  officiously  without  any  kind  of  authority,  and  promised  without  the 
^  means  of  performance,  can  scarcely  be  deemed  sufficient  to  produce  any  ef- 

fect, even  on  the  weakest  mind,  as  an  inducement  to  confess. 
8  JIex  V.  Griffin.    R  &  R.  C.  C.  151.  S.  P.  Rex  v.   Warrickshall.  A- 
prU  Sessions,  1783.  Old  Bailey.   1  Leach,  C.  L.  263;  S.  C.  2  East,  P. 
And  where  C.  658. 

after  an  ex  rjs^^  prisoner  was  found  guilty  of  stealing  a  guinea  and  two  notes.  On  a 
l^?f/°?.case  reserved  it  appeared  that  the  prosecutor  told  the  prisoner  that  he  had  bet- 
prisoner  ter  confess,  which  he  did,  apd  subsequently  brought  the  prosecutor  a  guinea 
j^rodnced  and  a  note,  which  he  stated  to  be  the  property  he  had  stolen.  CAatnoeta,  J. 
the  proper  ruled  the  confession  inadmissible,  but  received  the  evidence  proving  that  pris- 
ty  Btolen;  ^^^^^  ^^y^  ^p  the  note,  &c.  as  part  of  the  property  stolen,  as  proof  that  the 
It  was  hold  ^^^^  ^^^  i^^gj^  stolen,  but  not  as  evidence  that  the  prisoner  had  conamitted  the 
We|"tui  not  felony ;  on  his  being  found  guilty,  a  majority  of  the  judges  refused  to  disturb 

direct  evi     the  verdict.  i     ri    t 

dence  of  9.  Th»:  Kino  v.  Lockhart.  O.  B.  June  Sessions,  1785.  1  Leach.  C.  Li. 
hisgnilt.  386.     S.  P.     Rex  v.   Butcher.     Sum.   Ass.    1798.   1   Leach,  C.  L. 

A  d  th   t  ^^^*  ^^*®* 

timon3M)f "      "^^^  prisoner  was  indicted  for  stealing  in  a  dwelling-house;  and,  being  in- 

witnesses,  duced  by  means  of  threats  aiid  promises  to  confess  the  fact,  he  acknowledged 
obtained  having  dispcsed  of  the  property  to  one  Grant;  and  Grant  being  called  to  prove 
through  the  that  he  had  received  the  property  from  the  prisoner,  it  was  t>bjected  that  his  ev- 
medium  of  jdence,  under  the  circumstance's  was  inadmissible.  But  the  Court  said,  that 
hnpi^erly  ^^^<^ug^  ^  confession  improperly  obtained  cannot  itself  be  given  in  evidence,  yet 
acqaired,  is  it  isquite  clear  that  the  testimony  of  witnesses,  procured  by  means  of  such  con- 
not  affect  fession,  is  not  thereby  invalidated.*  See  1  Leach,  C.  L.  '263;  R.  &  R.  C.  C. 
ed.  492;  id,  508. 

Formerly  (C)  Bt  WHOM  TO  be  nade. 

an  uncorro  (a)  By  pHncipals. 

boraiedcon  ]  Ex  parte,  Fisher.  Jan  Sess  1786.  cited  I  Leach,  C.  L.  311.  note.  • 
fesBion  Qjj  yjj  indictment  for  burglary,  the  ofience  was  clearly  proved,  by  the  pris- 

be  sufficient  ^'^^'^'^  ^^°  confession,  made  on  his  examination  before  the  committing  magis- 
to  convict  ti'c^^^)  but  there  being  no  other  evidence  to  prove  the  facts,  it  was  rejected, 
the  party  2,  -EarpuWe,  Whefling.  Sum.  Ass.  1789.  cited  1  Loach,  C.  L.  31  ]#  note, 
making  it.  S.  P.  Re:^  v.  Eldridge.  R.  Sf  R.  C.  C  440. 

I  ^^  ]  On  this  indictment  it  was  holden,  that  a  prisoner  might  be  convicted  on  his 
diff  °^T  *  ^^"  confession  when  proved  by  legal  testimony,  although  it  was  totally  uncor- 
ruie  Mdd.*  "'^'^^''^^^^  by  any  otlier  evidence.     See  R.  St  R.  C.  C.  609. 

"        (D)  Effect  of. 

A  confes  i.  'pHE  King  v.  Hevey  and  others.  O.  B.  Feb.  Sess.  178t2.  I  Leach,  C. 
Bioncanoa  j     ^,„^  ' 

Iv  afiect  the  *  '^*^'^' 

person  by  '^^'^^  prisoners  being  indicted  for  a  conspiracy,  the  Court  were  of  opinion 
whom  it  is  ^hat  the  confession  ol  one  of  tlie  prisoners  could  only  affect  the  person  by 
made.  whom  it  is  made,  but  not  against  others;  it  is  necessary,  therefore,  that  the  fact 

should  be  proved  against  the  other  prisoner.     See  Kel.  1 8 ;  Ves.  5. 
And  cannot  2.  The  King  v.  Mosey.  Feb.  Ses.s.  1784.  1  Leach,  C.  L.  265,  n. 

to%"pply  The  priaoner  was  tried  on  the  lO&lI  W.  3.  c.  '23.  for  shop-lifting;  she 
defeciivo  '"5  a  coti/m.'on,  in  consequence  of  which  the  goods  were  found  in  her  cus- 
fvidencct  ^^^y^     ^^^  Bullev,  J.  and  Perryn,  B.     If  the  evidence  be  not  of  itself  suffi- 

*  Especially  if  there  be  evidence  that  he  had  been  desiroaa  to  keep  onl  of  the  way  of  the 
person  upon  whom  the  offento  is  supposed  to  have  been  committed,  or  if  any  of  his  com- 
panions under  the  same  charge  have  attempted  to  do  so;  Rex  v.  Falkner,  1  R.  &  R.  C. 

C».  4o  I.  . ' 

t  And  it  is  an  established  rule,  that  whenever  a  pcreon'a  coofossion  be  made  me  of  againat 
l«tu,  It  uiust  be  taken  altogether,  and  not  by  pcrccls;  sec  2  Hawk.  P.  C.  646.  s.  5. 


^ 
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cient  to  support  the  charge,  the  conversation  or  confession  of  the  prisoner 
cannot  be  received  in  order  to  render  it  so. 

(E)    How    PROVED. 

1.  Rex  v.  Sexto.v.  Sum.    Ass.   1822.  cited  1  Chet.  Sup.  to  Burn,  J.  103.      a  confer 
After  a  prisoner  had  confessed,  the  officer  Icit  the  prisoner,  and  afterwards  sion  ou^lit 
wrote  down  from  recollection  what  the  prisoner  said  to  him;  what  the  officer  ^°  ^«  P^v 
wrote  was  read  over  to  the  prisoner  before-the  committing  ifiagistrate,  who .    *"  **** 
told  the  prisoner  that  the  offence  imputed  to  him  aVected  his  life,   and  that  a  the^prSn** 
confession  might  do  him  harm.     The  prisoner  said,  that  what  had  been  read  er;  nnd  if  it 
to  him  was  the  truth,  and  signed  the  paper.     On  its  production  at  the  trial,  be  in  writ 
Best,  J.  said,  we  have  not  the  confession  of  the  prisoner;  we  have  only  the  ing.and  is 
officer's  recollection  of  it,  put  into  writing  when  the  prisoner  was  not  present,  ^^^  *P  **.** 
and  in  the  language  of  the  officer,  and  not  in  the  words  used  by  the  prisoner.  ^|||  ^^ 
If  a  confession  be  not  taken  in  writing,  we  must  be   content  with  the  recol-jgcted. 
lection  of  the  witness  who  proves  it,  because  we  cannot  have  any  more  cer-     [  87  ] 
tain  account  of  it.     I  will  receive  nothing  of  a  confession  in  writing,  that  was 
K       ^^^  taken  down  from  the  mouth  of  the  prisoner,  in  his  own  words;  nothing 
\\    i  tnat  he  says  that  has  any  relation  to  the  subject  being  omitted,  nor  any  thing 
>^^  added,   except  explanations  of  provincial  expressions  or  terms  of  art.     The 
^L      reading  this  paper  to  the  prisoner,  and  his  acknowledgement  that  it  was  cor- 
\^    rect,  does  not  remove  the  objection.     By  the  change  of  language,  a  very  dif- 
N\     ferent  complexion  might  be  given  to  the  story  from  what  it  had  when  it  came 
\   from  the  mouth  of  the  prisoner,  and  which  he  might  not  discover  when  it  was 
read  over  to  him.     The  lower  orders  of  men  have  but  few  words  to  convey 
their  meaning;  and  they  know  as  little  of  expressions  that  they  are  not  in  the  ' 
habit  of  using,  as  if  they  belonged   to  another  language.     I  will   not  receive  But  a  cou 
this  paper  in  cvideni^e ;  and  I  hope  that  I  shall  not  find  a  police  officer  again  em-  fession, 
ployed  in  preparing,  either  the  depositions  of  witnesses,  or  the  confessions  of  ^"^"Sh  "ot 

prisoners.  writing,!" 

2.  Rex  v.  Lambe.   Sum.  Ass.  1791.  2  Loach,  C.  1^.  552.  S.  P.  Ri:x  v.  Tho- admissible 
MAS,  Dec.  Sess.  1794.  Old  Bailey.  2  Leach,  U   L.  G37.  against 

On  a  case  reserved  for  the  opinion  of  the  court,  it  was  a  question,  whether  him;  and 
an  examination  taken  by  a  committing  magistrate,  and  containing  a  confession***®  Baroe 
which  the  prisoner,  on  hearing  read  over  to  him,  admitted  to  be  true,  but  refused  ^yl^\^"^^ 
to  sign,  ought  to  have  been  received  in  evidence  ?     As  it  was  not  signed  neither  the  confea 
by  the  magistrate  nor  the  prisoner,  a  majority  of  the  judges  held  that  such  con^sion  be  re 
fession  would  have  been  evidence  at  common  law;  and  that  it  is  not  rendered  doced  to 
inadmissible  by  any  provision  in  the  statute  of  P.  St  M.  respecting  examina- ^"**"g> 
tions  and  informations  before  justices  of  the  peace.     If  a  prisoner's  confession,  ®  P*"' 

even  when  not  reduced  to  writing,  be  evidence  against  him,  aforiion  it  must  be  refuged  to 
admissible  when  taken  down  in  writing;  for  the  tact  confessed,  being  thus  ren-sign. 
dered  less  duubtful,  is  of  course  entitled  to  greater  credit;  and  it  would  be  ab- 
surd to  say,  that  an  instrument  is  invalidated  by  a  circumstance  which  gives  it  The  latter 
additional  strength  and  authenticity.  propoBiiion 

3.  Tiie  Kixo  v.     en  net.    Spring  Assizes,  Worcester,  1793.  2  Leach,  C.  L.,^oweyer, 

'"'.3   n  seems  que* 

TIte  prisoner  made  a  free  and  voluntary  confession  of  his  guilt,  which  being  since  It  has 
taken  in  writing,  and  submitted  to  him  for  signature,  he  refused  to  sign,  although  been  hold 
at  the  same  time  he  acknowledged  being   guilty   of  the  offence.     It  was  at- en  that  the 
tempted  to  give  this  confession  in  evidence,  but  Wilson,  J.  refused  to  receive  Prisoner 
it;  saying,  that  a  prisoner  was  at  liberty,  under  such  circum.stance8,  to  '^©put^i- "^^t'* 
ate  what  he  had  acknov/ledged,  and  to  say  that  it  was  false. 

4.  Rex  v.  Jacobs  ANn  others.    O.  B.  Feb.  Sess.  1784.    1  Leach,  C.  L.  P.  No  parol 
.      Rex  v.  Fearnstiiue.  T.  T.  1779.  1  I^ach,  C.  202.  cinbe  «1v 

The  prisoners  were  indicted  for  a  highway  robbery.     It  appeared  that  ong„  ofapri 
their  being  carried  before  a  magistrate  they  all  made  a  full  confession:  but  itsoner's  con 
did  not  appear  that  their  confesbions  had  been  taken  down  in  ivrUing,     It  was    [  88  ] 
con  ended,  that  it  was  the  constant  practice  of  the  Court  to  admit  parol  test i- fession  bo 
niony  of  such  examinations.      But  the  court  said,  that  the  statutes  1  &  2  Phil,  fore  a.  ran 
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gictmte,  &  Mary,  cap.  18.  and  2  8c  3  Phil,  and  Mary,  c,  10.  do  not  leave  this  matter  to 
withoDt  pre  (lie  option  of  the  magistrate ;  for  the  act  sayB,  that  he  shall  take  the  examination, 
*V^^.  P*^  and  that  it  shall  be  put  in  writing,  and  certified  to  the  next  general  gaol  deli- 
not  ntdaced  ^^^y '  ^^^  whatever  might  have  crept  into  practice,  the  directions  of  this  law 
into  wri  ought  not  to  be  dispensed  with.  What  a  prisoner  says  elsewhere  may  certain- 
ting,*  be  ly  be  admitted  upon  viva  voce  testimony;  but  an  examination  before  a  maffis- 
cause  the  f  rate  cannot  be  siven  in  evidence  viva  voce^  because  it  will  be  presumed  that 
^M  d  t^^^  justice  acted  in  conformity  with  the  act,  unless  it  is  clearly  proved  that  in 
that  tbe'ex  ^^^  '^  never  was  put  into  writing.  See  Rex  v.  Feamshire,  1  Leach,  C.  L.  203. 
amination    '^^^^  ^^  ^^  writiiig,  and  conaeqnently  the  Coarl  will  praangpe  it,  nnleas  the  eoatnir  appenn. 

5.  The  Ki>MG  v.  Hivxman.  July  Sess.  1784.  1  Leach,  C.  L.  310.  n. 
^^^  If  ^^  ^^     It  appeared  that  the  prisoner  had  made  a  confession  before  the  magistrate,biit 
wMher\  ^^  '^^  being  known  whether  it  had  ever  been  put  into  writings  the  court  refused 
^conftuwion   ^^  receive  oral  testimony. 

haa  been     6.  The  King  v.  Bradborv  .  O.  B.  July  Session,  178S.  2  Leach,  C.  L.  6d9.  n^ 
l>nt  into  wri     The  prisoner  was  indicted  for  stealing  several  bank-notes,  bank  post  bilb, 
^8>  ^^     &c.     When  apprehended,  and  caken  before  a  magistrate,  a  solicitor  attended^ 
noTadmit    ^^^  ^^^^  notes  of  the  prisoner's  examination,  and  on  the  trial  these  notes  were   i 
parol  testi  ^u^red  to  be  read  in  evidence.     JUl  the  judges  were  of  opinion  that  the  coBr>    ^^, 
mony.         fession  was  properly  left  to  the  jury. 

Bat  notes         (C  Otlfi  tilt  A  tfOH  • 

taken  by  a      gee  tits.  Baron  and  Feme,  Contract,  Covenant,  Devise,  Ejectment,  £Ixecu->      v 

'tt^^ded  ^t  tor  and  Administrator,  Infant,  Leases,  Legacy,  Power,  Rent,  Tenants  in  Cooif     *   , 

a  p'Soner*.  "o«>  W>"- 

ezamina  CON'FISCATIOJf.     See  tits.  Prize;  Ships  and  Shipping.  '^  / 

Jlri'll?-        COJ^GE  D'ESLIRE.     See  tit.  Eeclesiastical  Persons.  ^ 

oeen  leceiv 

ed.  COJ^TGREGATIOJ^,     See  tit.  Churches  and  Chapels, 

\  89  1         COmES.     See  tit    Game. 

COJ^JUGAL  RIGHTS.     See  tit.  Marriage, 

COYSjiYG  UimTY,     See  tit.  Descent. 

COJ^SCIEJ>rCE,  COURT  OF.     See  iiU  Requesty  Cowi  rf. 

COJ>rSECRATIOJ>r,     See  tit.  Churches  and  Chapels. 

CO^SEJ^T.     See  tits.  Baron  and  Feme;  Contract;  Marriage. 

C0JV5EJVr  RULE.     See  tii.  Ejectment. 

C  OJ^SE  Q  UEJ^TTIAL  DAMA  GE.  See  tits.  I>amages,Fa]seImprisonment, 
libel.  Malicious  Arrest,  Malicious  Prosecution,  Master  and  Servant,  Seduc- 
tion, Slander. 

COJ>rSERFATORS  OF  THE  PEACE.     Seeik.Jus^,  of  the  Peace. 

COJ>rSIDERATIOJ^.  See  tits.  Annuity,  Assumpsit,  Bills  k  Notes,  Bond, 
Contract,  Covenant,  Declaration,  Deed,  Fraud,  Guarantee,  Stamp,  Usury^ 
Voluntary  Conveyance,  Warrant  of  Attorney. 

»  ^  J         COJVS/GJVJtfEJVT.     See  tits    Carrier,  Lien,  Principal  and  Agent,  Ship 
and  Shipping,  Stoppage*  in  transitu. 

COJS'SIGJ^rOR  AJ>rD  COJfSIGJ^EE.    See  tita  Carrier,  Charter^Party, 
Freight,  Lading,  Bill  of,  Principal  and  Agent,  Vendor  and  Purchaser. 
COJ>rSILIUM.     See  tit.  Demurrer. 
COJ^SJSTORY  COURT.     Seetit.  Cburt*. 
C   J^SOLIDATIOJ^, 

I.  OF  ACTIONS. 

(A    In  general,  p.  90. 

(B)  Motion  and  rule  for,  p.  93.  ' 

(C)  Judge's  order  for,  p.  92. 

*  Bot  a  written  examination  before  a  jnstice  will  not  exdode  eTideoee  of  a  pre?ioaa  patol 
declaration  whieh  has  not  been  reduced  to  writings  2  Stark.  Et.  62. 
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(D)  t^Fict  OP,  p.  92. 

(£)    OPENtlfG  AND  aBTTINO  AStDE  RULE  FOR,  p.  9S. 

(F)  Ik  particular.  ' 

(a)  Actions  cf  ejectment.     See  tit.  Ejectmeat. 
(6)  On  polxcus  of  insurance.     See  tit.  Insurance. 

If.  OF  INFORMATIONS.  See  tit.  Information,  Quo  Warranto.  Formerly 

I.  OF  ACTIONsT^  JTto  Xoiis 

(A)  In  general.  by  the 

1.  Mtnot  v.  Bridge.  H.  T.  1742.  K.  B.  2  Stra.  1178.  «">«  P" 

Two  declarations  were  delivered  at  the  suit  of  the  same  plaintiff  against  the  j.*^*  f^**^. 
same  defendants;  one  of  them  for  a  right  of  way  from  one  part  of  a  close  to  one  ^Jj^^ 
part  of  a  town,  and  the  other  was  for  another  way  from  another  part  of  the  could  oot 
close  to  another  part  of  the  town.     On  motion  to  consolidate  them,  the  court  l>e  consoli 
refused  the  application,  because  the  plaintiff  might  be  ready  as  to  one  and  not  dated. 
ad  to  the  other. 

2.  Cecil  v.  Briogs.  T.  T.  1788.  K.  B.  2  T.  R  639.  [  »M 
In  assumpsitj  the  plaintiff  isiiued  two  writs  on  the  same  day,  and  held  the  ^.^  °^^  * 

defendant  to  bail  on  each.     On  a  rule  to  show  cause  why  they  should  not  be  ^i^  o^JJ^ins 
consolidated,  and  why  plaintiff  should  not  pay  the  costs  of  the  application,  the  ^nd  the 
Court  were  of  opinion  that  it  was  oppressive  and  litigious,  and  that  an  incon-  plaintiff 
venience  would  arsie  by  suffering  two  joinable  causes  to  be  the  subject  of  sep-  will  be^om 
arate  actions  unless  special  circumstances  could  be  shown. — ^Rule  absolute.     pelM  to 
cotfts  of  the 'motion  made  for  that  pnrpoee.  P*^  ^^^ 

3.  Anon.  E.  T.  1816  Cited  1  Chit.  Rep.  70.  note.  Aaiftwo 
On  a  rule  calling  on  the  plaintiff  to  show  cause  why  he  should  not  consoli-  actions  be 

date  two  actions  of  trespass  aeainst  defendant  for  fox  buntinc  over  the  plain-  brought  for 
tirt  's  premises  in  the  same  parish,  though  cf«mmitted  at  different  times,  the  JkTaame 
Court  made  the  rule  absolute  with  costs.  premiaetf  at 

4.  Hahperv.  Woobhou&e.  H.  T.  1733.  C.  P.  Prac.  Reg.  151.  S.  P.  CAT-diebreat 

LIN  V.  Elliott.  H.  T.  1733.  C.  P.  Barnes,  341.  times. 

The  Court  ordered  three  declarations  for  the  same  assault  to  be  reduced  ^^  ^i^^^ 
into  one  action,  but  they  refused  the  plaintiff  his  costs.  declara 

again^  differeiit  penons  for  the  same  assaait,  were  ennsolidated.  tiomi 

6.   Baylt  V  Raby.  E.  T.  1720.  K,  B.  1  Stra.  420.  Thoneh  in 

On  motion  thai  (bur  several  declarations  in  trespass  against  four  different  ^  ^^„ 
persons  might  be  put  into  one,  on  an  affidavit  that  the  trespass  of  any  was  com-  bat  anterior 
mitted  by  idl  jointly .     Svd  Per  Cur,     We  never  went  so  far  as  different  per-  case  the  ap 
sons,  but  only  where  the  declarations  are  between  the  same  parties.  '   plication 

6.  Benton  v.  Praed.  T.  T.  1804.  K.  B.  1  Smith's  Rep.  423.  wasrefns 

A  motion  had  been  made  to  consolidate  the  declarations  in  se\  oral  causes, 
there  being  three  actions  in  this  Court  between  the  same  plaintiff'  and  the  same  And  in 
defendant,  for  penalties  for  bribery      A  rule  to  show  cause  had  been  granted.  ***^'  P^** 
Cause  was  now  shown,  when  it  was  stated  that  there  were  4 1  different  persons  J^bery  by 
bribed,  and  that,  if  the  three  actions  nere  consolidated,  120  cases  would  be  ^^  nme 
joined  in  one  actioa     Per  Cw.     All  cases  of  consolidation  statid  on  the  foot-  pUintifA 
ing  of  convenience.     It  may  be  expedient  in  cases  of  assumpsit  to  unite  the  against  the 
din'erent  actions;  but  in  this  case,  where  there  are  40  penalties  in  each  action, «"»«  defen 
it  appears  that  it  would  be  doing  injustice.     If  there  is  any  delay  or  vexation  ™^»  ^ 
on  the  part  of  the  plainti.T,  there  is  a  proper  remedy;  but  we  cannot  think  the  f^^  ^q 
defendant  can  have  any  cause  t&complam<,  if  he  has  committed  bribery  in  as  consolidate 
many  cases  as  he  is  charged  with. — Rule  discharged.  tbem,  there 

stances  of  bribery  deolared  npon  each  action.  being  40  in 

7    Le  Jbune  v  Siiebida.^.  M.  T.  1800.  Ex.  Forrest.  30  1^1 

On  a  rule  for  consolidation,  it  appeared  that  two  actions  had  been  brought  And  the  • 
upon  two  promissorv  notes  of  tho  same  date,  one  payable  at  two  months,  *"^^"c<,^pei 
the  other  at  six.     The  first  action  was  commenced  at  the  end  of  Trinity  term,  ^  ^^      ^^ 
and  the  second  in  October,  as  soon  as  the  second  became  due;  both  the  writs  oonM>Udate 
were  returnable  on  the  same  dav.     Thi  =^  mofioii  was  opposed,  on  tho  ground  aetions  on 
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two  notes    thai  tlic  notes  became  due  at  different  times,  and  the  first  action  was  com- 
which  be    mcnced  before  the  second  note  became  due.     And  the  Court,  being  of  that 
^?^(F      *  opinion,  discharged  the  rule  with  costs 
?hncs  ♦  8.  SwiTHiN  V  Vincent.  E.  T.  1764.  C,  P.  2  Wils.  ^i27. 

Two  actions  were  brought  for  slander;  in  the  first  of  which  the  words  were 
So  separate  l^i^l  to  be  spoken  by  the  wife  of  the  defendant;  and  in  the  latter  by  the  defend- 
actions  ant  himself  It  was  moved  on  the  behalf  of  the  defendants,  that  the  two  ac- 
against  bastions  might  be  consolidated,  because  both  required  the  same  pleas;  that  the 
band  and  hugband  and  wife  were  one  person  in  law  in  civil  suits,  and  the  husband  was  ii- 
hnsband  ^^^^  ^^  P*3^  ^^^  ^^^  damages  both  for  his  own  and  his  wife's  slander;  and  it  would 
alone  can  save  cxpencc  te  the  parties.  But  by  the  Court:  this  cannot  be  done,  for  it 
not  be  con  would  be  error  to  join  the  wi(e  in  a  declaration  for  words  spoken  by  the  hus- 
solidated.    band  only,  and  the  declaration  would  be  ill,  either  upon  demurrer,  or  in  arrest 

<^^ju^g"^Gnt.     The  motion  was  refused.     See  ante,  tit.  Baron  and  Feme. 

(B)  Motion  and  rule  for. 
A  rule  to  show  cause  why  the  actions  should  not  be  consolidated,  should  be 

obtained  in  term  time;  see  1  Tidd,  639.  7th  ed. 

(C      JdDGKs' ORDER  FOR. 

Acousolida      j^  vacation  a  judge's  order  may  be  obtained  for  consolidating  actions;  see 

«nL?Ja  «S  1  Tidd,  636.   7th  ed  ,  ^  ' 

plies  to  a  80  > 

condand  (L>)   1-iFECT  OF.f 

third  trial,  1.  Cohen  v.  Bulkeley.  T.  T.  1813   C.  P.  5  Taunt.  165. 

OS  well  as  A  rule  nisi  being  obtained  to  open  a  rule  for  the  consolidation  of  several  ac- 
ihe  first  ac  tions,  of  which  the  present  was  one,  on  the  ground  that  the  former  action  had 
r  93  1  ^^^^  determined  on  a  technical  point  in  the  pleadings,  it  was  urged  for  the  de- 
Aad  where  ^®'*^*"*'  ^^^'  ^^  ®^^  events  they  would  not  be  obliged  to  admit  in  evidence  cer- 
execBtion  ^^^^  dcp  >sitions  received  as  proof  on  the  prior  trial.  Sed  Per  Cur,  In  the 
has  been  is  former  cau-'C  the  merits  did  not  come  in  question,  and  (he  rule  contains  an  im- 
saed  in  one  plied  condition  that,  whore  the  Court  deem  a  second  trial  necessary  to  attain 
of  aeveral  the  ends  of  justice,  they  will  afford  the  plaintiff  all  the  advantages  of  evidence, 
ted  actkTns  ^^^^^  ^^^7  ^^^  o"  ^^e  preceding  one. — Rule  absolute, 
in  default  *  ••  AvuyiN.  v.  Favine.  E.  T.   1807.  C.  P.  2  N.  R.  430. 

of  bail  to  a  One  of  the  defendants  in  several  actions  which  had  been  consolidated  by 
writ  of  er  rule  of  Court  having  brought  error,  but  failed  to  put  in  bail,  the  plaintiff  took 
ror,  the  out  execution,  and  now  moved  for  leave  to  issue  the  same  in  the  other  suits. 
Mtay'hTn  ^^^  ^"^'  Whc©  several  parties  obtain  a  consolidation  rule,  they  compel 
such  of  themselves  to  abide  .the  event,  of  sqch  a  verdict,  in  the  cause  agreed  to  be  tri- 
tbe  actions  ^^>  ^  tl^f  judge  shall  deem  satisfactory.  It  is  therefore  a  necessary  conse- 
in  vvhich  queuco,  that  if  there  are  good  grounds  for  bringing  error,  which  was  the  fact 
bail  have  in  this  case,  it  can  never  be  said  that  the  terms  of  the  rule  impose  on  the  oth- 
beonput  in.  ^r  defendauts  an  obligation  to  surfer  from  the  mistake  of  one  of  them  in  not  ^ 
So  where  a  putting  in  bail. — Rule  refused. 

writ  ofer  ^  3.  Gill  v  llisfKLLY.  IT.  T  1817  C.  P.  1  B.  Moore,  79. 
\nl  in  oM  '^'*^  several  defendants  in  these  actions  having  united  in  obtaining  the  usu- 
of  several  ^!  ^^^^  '^  ^®  bound  by  the  verdict  given  in  one  action,  the  plaintiff  had  a  ver- 
consolida  ^^^^9  which  haying  heed  confirmed  in  bank,  the  defendant  brought  a  writ  of 
ted  actions,  error,  and  put  in  bail.  The  plaintiff  then  obtained  a  rule  nisij  calling  on  the 
the  defend  defendant  to  show  cause  why  final  judgment  should  not  be  signed,  and  execu- 
oiUer"  ****  *^^"  taken  out  on  the  verdict,  notwithstanding  the  writ  of  error.  The  Court, 
UonVarej  °°  ^^®  plaintiff  undertaking  to  stay  e;tecutipu  on  the  defendant  giving  security 
entitled  to  *^  ^^^^^°  **^®  judgment  in  error,  made  the  rule  absolute, 
a  fiiay  of  (Kj  Openivg  and  setting  aside  ru'.e  for  coxsolid.\tion. 

execution  1.  Cohen  v.  Hulkelev.   T.  T.   ISK).  C.  P.  5  Taunt.  165. 

se"  *riV"^o       ^'^^  ^"''     ^^^  consolidation  rule  is  not  considered  so  indissolubly  bmding 
abide  the  *  ®°  where  three  actions  were  successively  brought  by  and  ngjiinst  the  same  paVties,  up- 

iad.ment     **"  ^^^^^  "®'** °^ ** '"^  ^^'*^'^*'  became  clue  at  different  lime^.  the  Court  refused  to  allow  the 
in  error.       consolidation ;  Wussenden  v.  O'Hara.  1  Tidd.  QZ^.  7 lb  edit 

t  Where  several  causes  are  consolidated  t^  abide  the  event  of  one,  such  event  is  to  be 
tind«»r!«lond  as  will  bo  cnnsso-.nnt  with  justice  to  all  parties;  eee  Anon,  Loffl,  117;  id.  15K 
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nS  lo  restrict  the  plaintiff  to  the  trial  of  only  onet^ause,  if  the  Court  has  rea-The  Coait 
aon  to  be  dissatisned  with  the  event  of  the  cause  tried  ^Pf»  >,  eoa 

mJe,  if  the  merits  of  the  case  do  mot  como  fairly  befere  them  on  the  trial  of  ihe  SnCeaate.  *^idatioa 

2.  PuLLEN  V.  Pahry    H.  T.    1813.    I  Chit.  Rep.  709  note.  B«t  aewly 
On  motion  for  a  rule  to  show  cause  why  the  consolidation  rule  entered  into  diecovercd 

by  the  plaintiHT  should  not  be  opened,  on  the  ground  that  fresh  evidence  had  ^^idenee 
been    discovered,  the  Court  said:  it  is  dangerous  ai  all  times  to  admit  suhse-^^'  ^^  ^ 
quently  discovered  evidence,  and  refused  the  rule.  ^|. 

3.  Hoj  MAN  V. .  H.  T.   1815.   I  Chit.  Rep.  710,  note,  Sh  an  a^ 

Application  was  made  for  a  rule  to  show  cause  why  a  new  t^ial  should  not  plication. 

be  had,  and  why  a  consolidation  rule  should  not  be  set  aside,  on  tho  ground  of  (  94  ] 
the  absence  of  a  material  witness  at  tlie  trial.     And  the  Court  made  the  rule'^^sfh  ia 
absolute,  on  bringing  the  money  into  court.  another 

^OXtSpiVUtn,     See  tit.     Mauhr  and  Servant.  ^  tSwm 

I.  CIVIL  P)iOCE£DINGS  FOR*  See  tit .  Malicious  RrosecttUoo.     aoc«Mda«a 
II.  CRIMINAL  PROCEEDINGS  BY  INDICTMENT  FOR.  aeooaatof 

(A)  Relative  to  the  acts  wiiicb  mat  constitute  t«»  offence.  ^  •**••"•• 
(a)  In  general,  p.  95,     (b)  In  particular.  y^.!"*™ 

1.  For  conspiring  to  defraud,  p.  96.  of  justice,  p.  100. 

2.  For  conspiring  to  fornicate,  p.  98.     10.  For  conspiring  to  raise  the  public 

3.  For  conspiring  to  riot,  p.  98.  funds,  p.  100. 

4.  For  conspiring  to  solemnize  mar-  1 1 .  For  conspiring  to  charge  a  man 

^^^1 P-  9^-  V'^h  being  the  father  of  a  baa- 

's. For  conspiring  to  trespass,  p.  99..  tard  child,  p.  101. 

6.  For  conspiring  to  impoverish  fiir-  12.  For  conspiring  to  take  oalawful 

mors  of  excise,  p.  99.  oaths,  p.  101 . 

7.  For  conspiring  to  obtain  money  by  13.  For  conspiring  to  prevent  the  ex<^ 

procuriag  an  office,  p.  9S.  ercise  of  trade,  p.  101. 

8.  For  conspiring  to  deprive  a  man  of  14.  For  conspiring  to  settle  a  pauper,    - 

his  onloe,  p.  100.  p.  lOl. 

9  For  conspiring  to  pervert  the  course 

{B)  Relative  to  the  number  or  rBRsoNs  who  mjlt  commit  ths  ov* 

fence,  p.  102. 
(C^  Bail  on,  p.  103. 
(D)  Relative  to  the  indictmxkt. 
(a)  Venuty  p.  103. 
(h)  Cknerat  requisUe*  fo,  p.  104. 
(£)  Relative  to  the  tribunals  before  which  indictmbntS  ma?  tt 

TRIKD,  p.  107. 

(F)  Relative  to  the  removal  of  thx  iNDicTMSirr^  p.  108. 
(6)  Relative  to  the  evidence,  p.  108. 
^H)  Relative  to  the  witnesses,  p.  1 10. 

(I)    RrlaTIVE  to  motions    in    arrest    of   JUDOMSNt,    AND    FOB  KBIT 

trials,  p.  1 1'i. 
(J)  Relative  to  the  funishmbnt,  p.  1 1^ 
III    INFORMATIONS  FOR,  p.  1 13. 

II.  CRIMINAL  PROCEEDINGS  BY  INDICTMENT  FOR. 

(A)    RbLATIVE  to  the  acts  which  mat  CONSTITI7TE  THB  OFFBNCB. 

(o)  In  general.  [  ^  1 

I.  Rbx  V.  Robinson.     Oct.  Sess.   1747    Old  Bailej.   1  Leach,  G.  L.  97, 

abridged  post, 

*  The  action  for  a  conspiracy  having  fallen  into  total  dinse  in  csBeeqaaacs  of  iIm  aatt- 
ber  of  techaieal  difficnltiea  with  which  it  waa  sarnmoded*  aa  wall  aa  lbs  UnMlad  aataia  af 
ila  appUcatiofi,  it  has  been  snpeneded  by  an  action  oa  the  caae  for  a  raalteioaa  prsMeabHa. 
Thia  remedy   variea  in  its  form,  aa  the  cii-cumstancea  of  each  paitioaler  friavaaee  any 
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66  COSSFIRACV. ^FarUaU'ar  Instances. 

Wh«th«r  a  Oa  an  indictment  for  a  conspiracY*  the  Court  said  it  was  the  province  of  the 
conspira  j^^y  jq  collect  from  the  circumstances  of  the  case  whether  the  evidence  proved 
cy*  be  prov'    Jl -.«:,--.„ 

«j  ui  •  mfcM  ■  conspiracy. 

Sn  for  5S  2.  Rex  v.  Parsons.  M.  T.  1762.  K.  B.  1  Blac.  392. 

jury.  The  defendants  were  convicted  on  an  infornration  for  a  conspiracy  to  take 

I  96  1  away  the  character  of  one  A.  B.  No  actual  conversation  or  communication 
Andl  to  con  between  the  prisoners  was  proved.  On  a  case  reserved,  the  judges  held  the 
•ttmte  a      conviction  right. 

conspiracy,  neither  an  aetaal  asiociatioD  between  the  conspiraora, 

N«r.n  «h  3.  Reg.  v.  Best.  T.  T.  1706.  K.  B.  2  Ld.  Raym.  1167;  S.  C.  1  Salk.  174. 
■olnte  com  S.  P.  Rex  v.  Edwards.  M.  T.  1724.  K.  B.  8  Mod.  321. 

plianee  Indictment  stated  that  defendants,  intending  to  oppress  and  defame  one  H., 

.  with  the  an  did  falsely  and  maliciously  contrive,  conspire,  meet,  and  agree  falsely  to  charge 
lawfal  iiiQ  gQ^d  H.,  &c  Upon  demurrer,  it  was  held  by  the  court,  that  though  no- 
a^ement,  ^^jjj^g  j^  j^jj^  in  prosecution  of  the  unlawful  agreement,  yet  it  is  a  complete 
tial**  hence  ^"^^  consummated  offence  of  itself;  and  whether  the  conspiracy  be  to  charge  a 
a  bare  mee  temporal  or  ecclesiastical  offence  on  an  innocent  person,  it  makes  no  difierence* 
ting  and  (6)  In  parHcidar. 

coniolta  I .  For  conspiracy  io  defraud, 

tionto  J  j^^j^  y  Hevby  and  others.  Feb.  Sess.  1782.  Old  Bailey.  1  Lead^ 
\iaZZn  C,L.232. 

dividttal  lof  The  prisoner  having  been  acquitted  upon  a  charge  of  forgery,  he  wasafler* 
fieei.  wards  indicted  with  two  of  his  associates,  for  a  conspiracy  to  defraud.     The 

^^jj^  indictment  charged  that  the  defendants,  Hevey,  Beatty,  andM*Carty,  fraudu- 
todefraad  lontly  and  unlawfully  conspired  that  Beatty  should  write  his  acceptance  to  a 
is  an  indicta  certain  paper  writing,  purporting  to  be  a  bill  of  exchange,  &c.  (the  tenor  of 
ble  offence,  which  was  set  out)  in  order  that  Hevey  might  by  such  acceptance,  and  of  the 
as  where  name  M*Carty  being  indorsed,  on  the  back  thereof,,  negociate  the  said  paper 
•onlTatreed  ^"^^'^"^  *®  *  good  bill  of  exchange  truly  drawn  at  Bath  by  one  Jer.  C(5nnell, 
that  one  of^^^  Smith  Sc  Co.  as  partners  iu  fhe  business  of  bankers,  under  the  style  of  Bath 
tbemihould  Bank,  as  persons  well  known  to  them  the  said  defendants,  and  thereby  fraudu- 
accept  a  fie  lently  to  obtain  from  the  king^s  subjects  goods  and  monies;  that  Beatty,  in 
***!?'?  *^*)'*^pt"'suance  of  such  conspiracy  and  agreement,  did  fraudulently  and  unlawfully 
*"r  ®  write  his  acceptance  to  the  said  paper  writing  to  the  tenor  following,  viz., 

■hoald  in  *-  A  conspiracy  is  a  consnltation  and  agreement  between  two  or  more  persons;  either 
done  and  falsely  to  charge  another  with  a  crime  panisbable  by  law;  or  wrongfally  to  i^jore  or  pre- 
negotiate.  jadice  a  third  person,  or  any  body  of  men  in  any  other  manner;  or  to  commit  any  punish- 
able offence  by  law;  or  to  do  any  act  with  intent  to  pervert  the  coarse  of  justice;  or  to  effect 
a  legal  purpose  with  a  corrupt  intent,  or  by  improper  means;  and  by  88  Edw.  1.  st.  2. 
conspirators  are  thus  defined:  **  conspirators  be  they  that  do  confederate  or  bind  tbemselveSv 
by  oath,  covenant,  or  other  alliance,  that  every  of  them  shall  aid  and  bear  the  other  falsely 
and  maliciously,  to  indict  or  cause  to  indict,  or  falsely  to  move  or  maintain  pleas,  and  also 
suchascanse  children  within  age  to  appeal  men  of  felony  whereby  they  are  imprisoned  and 
sore  grieved,  and  such  as  retain  men  in  the  country  with  licenses  or  fees  to  maintain  their 
malicious  enterprises,  and  this  extendeth  as  well  to  the  takers  as  to  the  givers,  and  stewards 
and  bailiffs  of  great  lords,  which  by  their  seignory,  office  or  power,  undertake  to  bear  or 
maintain  quarrels,  pleas,  or  debates,  that  concern  other  parties  than  soch  as  touch  the  es- 
tate of  their  lords  or  themselves.''  From  this  definition  of  conspirators,  it  seems  clearly  to 
follow,  that  not  only  those  who  actually  cause  an  innocent  man  to  be  indicted,  and  to  be 
tried  upon  the  indictment,  and  lawfully  acquitted,  are  properly  conspirators;  but  persons 
are  also  guilty  of  this  offence  who  barely  conspire  to  indict  a  man  falsely  and  maliciously, 
whether  they  do  any  act  in  furtherance  of  such  conspiracy  or  not,  for  the  words  of  the  sta- 
tute seem  expressly  to  include  all  such  confederacies  under  the  notion  of  conspiracy,  wheth- 
er there  be  or  be  not  any  prosecution;  1  Hawk.  P.  C.  c.  72.  s.  2.  But  in  1  Hawk.  P.  C. 
c.  72.  s.  2.  it  is  said,  that  since  it  does  not  appear  to  have  been  solemnly  resolved  that  per- 
sons offending  by  a  false  and  malicious  accusation  against  another,  are  indictable  upon  this 
statute;  it  seems  to  be  safer  and  more  adviseable,  to  frame  an  indictment  for  such  offence 
upon  the  common  law  than  upon  the  statute. 

t  And  the  same  rule  holds,  though  the  proceedings  intended  to  be  instituted  were  defec- 
tive; I  Hawk.  P.  C.  c.  72.  s.  8,  And  such  conspiracy  will  be  equally  criminal,  though  the 
parties  may  say  they  intended  only  to  give  testimony  on  the  usual  course  of  administering 
justice;  1  Hawk.  P.  C.  c.  72.  s.  4.  But  the  confederacy  mnst  be  false  and  malicious;  I 
H»rwk.  r,  r.  c.  72.  *»   7. 
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**  Accepted  20  Nov. 81.  R.  B.,'»  well  knowing  the  firm  of  Smith  and  Co.    L  9*    1 

to  be  fictitious;  that  the  defendants  procured  the  indorsement  B.  M^Carty  to 
be  written  on  the  same;  and  that  the  said  Hevey  in  pursuance  of  such  fi*audu- 
lent  conspiracy,  did  utter  the  said  paper  writing  to  one  S.  Read  as  and  for  a 
good  bill  of  exchange,  truly  drawn,  ^c,  and  accepted  by  the  said  Beatty,  as  a 
person  able  to  pay  the  said  sum  of  30/  in  order  to  negociato  the  same;  and  by 
means  thereof  did  fraudulently  obtain  a  gold  watch,  value  1^/.,  and  7/.  in  mo- 
nej;  whereas,  in  truth,  at  the  time  of  drawing,  accepting,  and  utienng  the  said 
biUy  there  were  no  such  persons  as  Smith  'h.  Co.  in  the  business  of  bankers  at 
fiath,  and  the  said  Beatty  was  not  of  sufficient  ability  to  pay  the  said  SOl.y 
they  the  defendants  well  knowing  the  same,  Slc.  ,  whereby  they  defrauded  the 
said  S.  Read  of  the  said  goods  and  monies.  The  evidence  proving  the  facts  So  where 
as  laid  in  the  indictment,  the  judges  were  of  opifiion  that  the  defendants  ought  certain  per 
to  be  convicted.  »oiw  eonspi 

2.  Rex  v.  Roberts.  T.  T.   1808.  N.  P.    1  Camp.  399.  [bfi^v"* 

The  defendants  were  indicted  for  conspiring  to  cause  themselves  to  be  be-  to  belSeUev 
lieved  persons  of  large  property,  for  the  purpose  of  defrauding  tradesmen.     It  ed  pcnone 
appeared  that  the  defendants  had  taken  a  house  in  a  street  of  repute,  and  di-  of  large  pro 
rected  the  prosecutor  to  furnish  it.     A  question  having  arisen,  whether  proof  P®<^y>  f^"' 
could  be  received  that  at  a  different  time  they  had  made  a  similar  representa-  ^^^^^ "^^^ 
ttbnto  another  tradesman ?     Ellenbot'ough,   C.  J.  said,  such  proof  was  indis- fn*  ^dei 
pensible  to  prove  the  oifence,  it  being  an  indictment  for  conspiring  to  carry  on  mfn; 
Che  business  of  common  cheats,  especially  as  the  same  rule  obtained  with  r^  «  d 
gard  to  prosecutions  for  high  treason.     In  the  latter  case  letters  and  consulta-  ^^^  p^^i^ 
tions  upon  the  subject  were  admissible  to  show  the  treasonable  purposes.  nndM*  the 

3,  Rex  v.  Mackartv  and  others.  T.  T.   1704.  K.  B.  2  Ld.  Raym.  1178;  falfe  pre- 

S.  C.  6  Mod,  301;  3.  C.  1  Salk.  285.  tence,  ooe 

The  defendants  were  indicted  tor  defrauding  A.  B.  by  imposing  on  him  a  p^  whom  be 
quantity  of  beer  mixed  with  vinegar  and  groun&  of  coffee  for  port  wine.     The  JIJ*  JJ,^'?^ 
evidence  proved  that  one  of  the  defendants  represented  himself  to  be  a  broker,  o^^er  a 
and  the  other  a  Portuguese  wine-merchant,  who  came  to  the  prosecutor,  be-  wine  mer 
ing  a  hatter,  and  would  bargain  with  him  for  a  parcel  of  hats,  and  proffered  chant,  bar 
him  a  parcel  of  Portuguese  wine  in  exchaiiffe,  and  upon  this  prevailed  on  him^®''^  ^^ 
to  come  and  taste  the  said  wine,  which,  in  fact,  was  stale  beer  mixed  with  vin-  p^Q^j^one* 
egar.  which  the  defendants  affirmed  to  be  i^ortuguese  wine,  and  a  bargain  was  f^^yaloable 
agreed  on  that  180/.  of  hats  should  be  given  for  a  certain  number  of  pipes  of  articles, 
the  pretended  wine.     On  a  case  reserved,  judginent  was  given  for  the  crown,  they  were 
because  the  crime  was  not  the  selling  one  thing  for  another,  but  the  false  to-  respective 

ken,  the  one  pretending  to  be  a  broker,  and  the  other  a  merchant,  and  a  com-  ^^  ^^ted 
•  •     ..  1      ^  ae  conepira 

bmation  to  cheat.  .        io„      '^ 

4.  Rex  v.  Pywell  and  others.  M.  T.   1816.  N.  P.  1  Stark.  402. 
P.,  one  of  the  defendants,  had  advertised  the  sale  of  a  horse,  undertaking  Bat  cheat 
to  warrant  its  soundness;  and  upon  an  application  by  A.  B.  at  P.'s  stables, Jng  in  the 
.  another  of  the  defendants  stated  that  he  knew  the  horse,  which  he  showed  toaale  ofa! 
A.  B.,  well,  and  that,  as  P.'s  agent,  he  would  warrant  him  sound.     A.  B.  howe,  if 
bought  the  horse,  and  the  receipt  contained  a  warranty,  and  a.  clause  that  he  J^  "  jj^lJSJ 
should  be  returned  if  disapproved  of  within  a  week.     Soon  after  the  sale,  it  absence  of 
being  discovered  that  the  horse  wasof^no  value,  A.  B.  indicted  the  defendants   [  98  J 
for  conspirinff  to  defraud  him  by  selling  an  unsound  horse.     But  Lcn'd  -EJ/^- proof  of 
haroughy  C.  J.  held  that  the  evidence  did  not  prove  a  conspiracy,  but  merely  a  concert  be 
breacn  of  warranty,  which  was  the  subject  of  a  civil  auction,  in  the  absence  1^^"  ^* 
of  evidence  of  concert  between  the  parties  to  effectuate  a  fraud.  eftetnate^a 

2.  For  conspiring  tofai*mcaU.  fnmi. 

An  indictment  at  common  law  will  lie  for  conspiring  to  take  away  a  woman 
from  her  parents,  and  then  seducing  her;  Rex  v.  £ord  Grey,  3  St.  Trials, 
519;  S.  C.  1  East,  P.  C.  460.  abridged  anfe,  vol.  i.  p.  80. 

3.  For  compiling  to  riot,  Peiaone  co 

CuFPORD  v.  Brandon.  M.  T.   1810.  N.  P.  2  Campb.  358.  ain^  ^^^^ 

In  an  action  for  false  imprisonment,  Mamfield,  C.J.  said:  with  respect  te  tb^tre 
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with  a  jpre  prem^itated  and  systematic  tumults  at  the  theatre,  that  the  audience  have 
determined  certainly  a  richt^tt)  express  by  applause  or  hisses  the  sensations  at  the  moment^ 
parpose  of  ^^^  ^^  ^^^^  g^^  ^^^^  hindered,  or  would  even  question  the  exercise  of  that 
ini^thffper  '"g^U  ^^^  if  any  body  of  men  were  to  go  to  the  theatre  with  the  settled  inten- 
farmance,  tion  of  hissing  an  actor,  or  even  damning  a  piece,  there  can  be  no  doubt  that 
may  be  in  such  a  deliberate  and  preconcerted  scheine  would  amount  to  a  conspiracy,  and 
dieted  for  a  that  the  persons  concerned  in  it  might  be  brought  to  punishment. 
Conspiracy.  ^    ^^^  conspiring  to  solemnize  inart-iage. 

.  .      The  Kino  v.  Robinson  and  Taylor.  O.  B.  Oct.  Sess.  1746.  I  Leach,  C.  L. 

vancrto  37;   S.  C.  2  East,  P.  C.  1010. 

^ocore  the  An  indictment  for  a  conspiracy  charged  the  prisoners  Taylor  and  Robinson, 
soleiiiDlBa  with  conspiring  that  the  former  should  personate  one  Richard  Holland,  and 
tion  of  a  that  Robinson  should  marry  him  by  that  name,  and  thereby  entitle  himself  to 
J"*""*"**  the  estate  of  the  said  Holland,  fyv.  •,  in  pursuance  of  which  con.spiracy  the  par- 
a'eonaJim  '*®*  yrere  accordingly  married.  The  evidence  proved  that  the  prisoner  Ro- 
«y^  binsoQ,  who  lived  as  a  servant  with  Holland,  procured  Taylor  to  be  dressed 

[  99  ]  up  in  her  master's  clothes,  while  she  herself  wore  clothes  consistent  with  Tay- 
lor's, and  they  went  to  church  and  were  married  by  license  by  the  names  of 
Mary  Robinson,  of  the  parish,  &.c.  widow,  and  Richard  Holland,  of  the  same 
place,  bachelor.  It  was  contended,  that  by  common  law  people  may  marry 
by  whatever  names  they  please;  and  that,  before  any  act  can  be  construed  to 
be  a  conspiracy,  it  must  appear  to  be  a  combination  to  injure  the  estate,  or  af- 
fect the  interest,  of  a  third  person ;  whereas  here  it  had  not  been  proved  that 
any  one  had  in  fact  been  injured,  or  that  the  act  was  done  with  the  intent  of  in- 
juring a  third  person.  Sed  per  Cur.  It  is  a  question  for  the  jury  to  determine, 
.  from  all  the  circumstances  of  the  case,  whether  it  was  the  intention  of  the  pri- 
soners to  do  a  future  injury  to  Mr.  Holland ;  it  is  not  necessary  to  prove  in 
evidence  any  immediate  injury,  nor  to  show  any  particular  overt  act  of  con- 
spiracy.    The  prisoners  were  found  guilty  and  imprisoned. 

5.  For  conspiring  lo  trespass . 
Rex  v.  Turner.  H.  T.   1811.  K.  B.  13  East,  2^i8. 
The  defendants  were  indicted  for  conspiring  to  commit  a  civil  trespass  upon 
A  bare  con  property  by  agreeing  to  go,  and  by  going  into,  a  preserve  for  hares,  the  prop- 
trivanee  to  ©rty  of  another,  for  the  purpose  of  snaring  them;  it  was  alleged  to  be  done  in 
ehSTres     *^®  night  time;  and  that  the  defendants  were  armed  with  offensive  weapons, 
paaa  b  not  ^^  ^^^  purpose  of  opposing  resistance  to  any  endeavours  to  apprehend  or  ob- 
an  indicia   struct  them.     But  Lord  fSlenborough,  G  J.  said,  he  should  be  sorry  to  have 
ble  offenee  it  doubted  whether  persons  agreeing  to  go  and  sport  upon  another's  ground,  in 
other  words,  to  commit  a  civil  trespass,  should  be  thereby  in  peril  of  an  indict- 
ment for  an  ofience  which  would  submit  them  to  an  infamous  punishment. 

6.  For  conspiring  to  impoverish  farmers  of  excise, 
Bni  contriv  Rex  v.  Starling.   H.  T.   166'i.'K.  B.   1  Sid.  174. 

wiah'S?^  On  an  information  for  a  conspiracy,  a  case  was  cited  where  the  defendants 
ere  of  ez  |*®>"g  acquitted  of  all  but  conspiring  to  impoverish  the  farmers  of  the  excise, 
eisoiaacQni^  ^"^^  objected  that  this  was  not  an  indictable  offence.  But  the  Court  over- 
■piracy.  ruled  the  objection,  because  the  information  showed  that  the  excise  was  parcel 
of  the  revenue  of  the  crown,  and  so  the  impoverishment  of  the  farmers  of  ex- 
So  to  ob  cise  necessarily  tended  to  prejudice  the  revenue, 
tain  money  7^  pg^  conspirii^  to  obtain  money  hf  jyrocttring  an  office. 

ward^for  Rex  v.  Pollman  and  others.  T.  T.    1809.  N.  P.  2Campb.  229. 

procaris^  '^^^^  defendants  were  indicted  for  conspiring,  &c.  unlawfully  to  procure  a 
an  appoint  sum  of  money  for  an  appointment  to  an  office  in  the  customs,  to  be  made  by 
.  "JS"'^®  *"  ^^®  Lords  of  the  Admiralty.  It  was  urged  that  the  indictment  was  bad  on 
°™?*  *°  ^^^  *^®  ^*^®  ^^  ^>  ^^  '^  ^^  "®*  *  misdemeanor  at  common  law  to  sell  or  purchase 
from  SI  ®"^**  *"  ^^^^'  ®"*  ^^^^  Ellenborough,  C.J  said:  the  case  of  Rex  v. 
Lords  of  Vaughan,  4  Bur.  2494,  is  a  sufficient  authority  to  show  this  offence  to  be  a 
th*  lVeMa";"«^en'^canor;  I  shall  therefore  suffer  the  trial  to  proceed.  It  may  be  ques- 
17.  tioned  on  motion  on  arrest  of  judgment  or  on  a  writ  of  error. 
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8.  For  conspiring  to  depnre  a  man  of  his  ofiicc.  [   1 00  1 

Rex  ▼.  Stratton  a^'d  others.  H.  T.   1809.   1  Campb.  5^19.  uoie.  Seekiof  to 

On  ao  indictment  for  con.<pinng  to  deprive  a  man  of  the  office  of  secretary  ^'^P'^^  * 
to  an  unincorporated  company,  with  transferrable  tshares;  l^rd  Ellenborough  °^"  o>  the 
C  J.   said:  the  company   being   illegal  for  M'ant  of  incorpt>ration,  it  would  be^.^^^,^  ^^ 
incomprehensible  to  say  that  depriving  a  man  of  an  office  in  it  would   be  ao  iil^l 
deemed  an  injury;  when  the  prosecutor  was  secretary  to  the  soiuety,  instead  company  *is 
of  having  an  interest  which  the  law  would  protect,  he  was  guilty  of  a  crime  "o'  ?  ^^^ 

9.  For  lOfWpirtnor  foperwri  the  course  of  jmi'we.  spiracy. 

1.  Rexv.  M4WBEY.  E.  T.    n9t;.   K   B.  6T.R   619.  Perverting 

The  defendants  were  indicted  for  conspiring  to  pervert  the  course  of  jus- *he  cawe  of 
tice,  by  producing  a  false  certificate  from  a  justice  of  the  peace,  in   evidence  J"***^^.**y 
of  a  highway  being  in  repair,  to  iniluence  the  judgment  of  the  Court.     ^^»*  fij^^cert'fi 
motion  m  arrest  of  judgment,  the  Court  said,  that  a  conspiracy  to  pervert  the  ^^t^  f^^Qj  |^ 
coorse  of  justice,  by  producing  in  evidence  a  false  certificate,  was  an  ttflence  magistrate, 
of  the  most  enormous  description,  and  therefore  punishable.  is  a  conspi 

2.  Rex  v.  Macdanikl.  Jan.  Sess.   1756.  Old  Bailey.   1   f^ach,  C.  L.  44.    ^cy; 

A  person  being  indicted  for  murder  in  procuring  another  to  be  executed,  by  ^o  where 
falsely  charging  him  with  a  crime  of  which  he  was  innocent,  was  acquitted,  on  P^^°^> 
the  ground  that  it  was  not  murder.     On  an  indictment  charging  him  with  con-^JJ^^^ 
spiring  to  defeat  the  public  justice  in  causing  A  B.  to  be  executed  for  a  rob-  being  a  rob 
bery,  which  they  knew  he  was  innocent  of,  with  intent  to  procure  the  reward  ber,  merely 
offered  for  his  apprehension,  the  prisoner  was  also  acquitted,  for  want  of  suffi-for  the  par 
cient  evidence  of  a  conspiracy.  P®.®^  ®^  **** 

10.  For  conapirinfT  h  raise  the  pMic  funds,  wanMbr'* 

Rkx  v.  De  Berenger.  T.  -T.   1814.  K.  B.  S  M.  Sf  S.  67.  bis  appro 

On  an  indictment  for  conspiring  on  a  particular  day,  by  false  rumours,  tohension,  it 
raise  the  price  of  the  government  funds,  with  intent  to  injure  the  subjects  who  was  holden 
should  purchase  on  that  day,  the  Court  said:  the  purpose  itself  is  mischievous;  *  conspira 
it  strikes  at  the  price  of  a  vendible  commodity  in  the  market;  and  if  it  gives  it  ^7' 
a  fictitious  price  by  means  of  false  rumours,  it  is  a  fraud    levelled  against  all  J-o^^^f^^in^ 
the  public,  for  it  is  against  all  such  as  may  possibly  have  any  thing  to  do  with  prjce'of  the 
the  funds  on  that  day.     The  offence  is  not  raising  the  funds  simply,  but  in  con-  pablic 
spiring  by  false  rumours  to  raise  them  on  that  particular  day;  for  to  raise  them  foods  on  a 
by  illegal  means,  and  with  a  criminal  view,   is  an  offence;  to  raise  them  by  pwticalar 
false  rumours  is  by  illegal  means.  ^y »  ^^ 

11.     For  conspiring  to  charge  a  man  wiih  bcimx  ihefaiher  of  a  hazard  child,    »,^„-«  j. 
Rex  v.  Best.  T.  T.  1703.  K.  B.  1  Salk.  174;  S.  C.  2  Ld.  Raym.    1167;  6acoMpira 
Mod.    137;    S.  C.  11  Mod.  55.  S.  P.  Rex  v.  Daniell.  E.  T.  1702.  K.  cy. 
B.  6  Mod.  100.  S.  P,  Rex  v.  Armstrong.  H.  T.  1676.   K.  B.  1  Vent.  |    101  ] 
305.  S.  P.  Rex  v.  Kimberty.  E»  T.  1662.  K.  B.   1    Lev.  62;  S.  C.  1  Falsely 
Keb.  203.  charging  a 

This  indictment  charged  the  defendants  with  falsely  and  maliciously  conspi-  "^*"  ^{[^ 
ring  to  charge  the  prosecutor  to  be  the  father  of  a  bastard  child.      On  demurr-  f  *th|r  of  a 
er,  it  was  resolved  to  be  a  conspiracy,  and  puniuhable  in  this  court,  whether  the  bastard 
conspiracy  be  to  charge  a  temporal  or  ecclesiastical  offence,  on  an  innocent  child,  is  a 
person,  it  is  the  same  thing.  conspiracy. 

12.  For  conspiring  to  take  unlatrful  oaths. 

By  the  57  Geo.  3.  c.  19.  all  members  of  any  society  or  club  who  take  ua- 
lawful  oaths,  shall  be  deemed  conspirators. 

13.  For  conspinng  to  prevent  the  exercise  of  trade. 
Thb  Kino  v.  Eccles  and  others.  1  I^ach,  C.  L.  276;  S.  O.  13  East,  230. 

n;  S.  C.  Willes,  583.  n.  Uon°not*io 

The  defendants  in  this  case  were  indicted  for  a  conspiracy;  and  Lord  •^on^-gell  under 
field,  in  giving  judgment,  said,  that  the  possessors  of  any  article  of  trade  may  certain  pri 
individually  sell  the  same  at  any  price  they  pleased:  but  if  they  combined  and  ces  is  a  con 
agreed  together  notlo  sell  under  certain  prices,  it  was  a  conspiracy,  spiracy,* 

•  So  eontriving  by  indirect  means  to  prevent  A.  B.  from  exercising  his  trade;  Rtx  v. 
Eccles,  18  East,  280;  S.  C.  1  Leach,  C.  L.  271.  abridged  pogt.     Sec  18  Enst,  231. 
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ibe  gentry  (6)   General  requisiiea  to. 

of  thaoouo  1^  Keg.  v.  Best.  T.  T.  1703.  K.  B.  1  Salk,  174;  S  C.  2  Ld.  Raym.  1167. 
?  'to'*  '^*®  ^^'^  indictment  for  conspiring  to  charge  A.  B.   as  the  father  of  a  bas- 

°"  ."'.     tard  child.     Upon  demurrer,  it  was  resolved  that  the  conspiracy  being  the  gist 
ment'mnst  ^^^^^  indictment,  it  was  a  complete  and  consummate  offence  in  itself,  though 
state  the      nothing  be  done  in  prosecution  of  it. 
conspiracy,  bat  need  not  show  acts  were  done  in  pursuance  of  it;^ 
[    105  I  _   2.  Rex  v.  Sfraog,  E.  T.   1760.  K.  B.  2  Burr.  993. 

Nor  show  After  conviction  on  an  indictment  for  conspiracy,  a  motion  was  made  in  ar^ 
what  parti  rest  of  jiidgment,  on  the  following  objection  to  the  indictment^  that  it  does  not 
cular  of  appea*  in  the  said  charge  of  what  particular  crime  or  oflence  defendants  con- 
intend"  dTto  ^P*^^  *^  •'^^»^*  plaintiff.  It  is  only  charged  in  general,  "  that  thej;  did  wick- 
charte  de  ^^Y  ^^^  maliciously  conspire  to  indict  and  prosecute  him  for  a  crime  or  of- 
fendant  fence  liable  to  be  capitally  punished  by  the  laws  of  this  kingdom. "  But  the 
with;  Court  held  the  objection  ill-founded,  and  discharged  the  rule. 

Nor  the  3-  Reo  v.  Best.  T.T.  1703.  K.  B,  1  Salk.  174;  S.  C.  2  Ld.  Raym.  1167. 
plaintifTs  This  was  an  indictment  for  conspiring  to  charge  A.  B.  to  be  the  father  of  a 
innoeence  bastard  child.  On  demurrer,  it  wns  agreed  that  it  need  not  be  averred  A.  B. 
as  to  the  ig  innocent,  for  it  is  said  that  the  defendant  did  falsely  affirm  him  to  be  the  fa- 
crime  impn  ^^^y  ^j^^  innocence  is  to  be  intended  till  the  contrary  appears, 
ted  t«  turn;  ^    j^^^  ^   Berenger.  T.  T.   1814.  K.  B.  3  M.  &  S.  67. 

Nor  who  Oq  qq  indictment  for  conspiring  on  a  particular  day  by  false  rumours  to 
the  conspi  ^BAse  the  price  of  the  government  funds,  with  intent  to  injure  the  subjects  who 
ded  to  in  t^^ould  purchase  on  that  day,  it  was  objected  that  the  indictment  did  not  speci- 
jnre;  fv  the  particular  persons  who  purchased  as  the  persons  intended  to  be  injured. 

But  the  Court  overruled  the  objection.  The  conspiracy  being  the  thing  which 
constitutes  the  crime,  it  is  sufficient  if  the  indictment  state  the  conspiracy  as 
it  existed  at  the  time  when  the  crime  was  complete.  It  might  have  been  de- 
tected before  any  purchases  were  made,  or  the  mischief  was  effected,  yet  that 
would  not  have  altered  the  oHence,  because  the  parties  had  done  every  thing 
in  their  power,  and  all  that  was  essential  to  complete  the  crime  when  they  had 
formed  tne  conspiracy,  and  used  illegal  means  for  efiecting  it.  Their  crimin- 
ality must  depend  on  their  own  act,  and  not  on  the  consequences  that  ensue 
from  it. 

5.  Rex  v.  Eccles.  M,  T.  1784.  K.  B.  13  East,  230.  n.;  S.  C.  Willes'  Rep. 

583  n.  a;  S.  C.   I  Leach,  C.  L.  274. 
Nor  the  This  was  a  motion  to  arrest  the  judgment' on  an  indictment  for  a  conspiracy, 

"^w'h  ^J  ^^  which  the  defendants  had  been  found  guilty.     The  indictment  stated  that 
which  the  jj^^  defendants  conspired  together  by  iwUrect  means  to  prevent  one  A.  B.  from 
^u^^effe^c^  exercising  the  trade  of  a  tailor;  and  it  was  contended  that  it  shoald  have  stat- 
ed; cd  the  fact  on  which  the  conspiracy  was  founded,  the  means  used  for  the  pur-* 
pose,  &c.     Sedper  Cur,     If  there  be  any  objection,  it  is  that  the  indictment 
is  too  verbose.     It  would  have  been  good  without  even  stating  that  the  means 
used  were  indirect;  their  insertion  cannot  therefore  affect  the  indictment.  See 
L  106  1   1  Str.699;  2  id.  1127;   I  Lev.  125. 
It  being  Buf  6.  Rex  v.  Gill.  M.  T.   1818.  K.  B.  2  B.  ^  A.  204. 
ficieat  to         \a  indictment  for  obtaining  money  by  false  pretences,  charged  that  the  de- 
d  f '^  ^***  fendants  conspired,  by  divers  false   pretences  and  subtle  means  and  devices, 
wlih^anllle  ^®  obtain  from  the  prosecutor  divers  large  sums  of  money,   and  to  cheat  and 
gal  contpi    defraud   him  thereof.     It  was  moved  in  arrest  of  judgment,   that  the  indict- 
racy,  which  ment  was  too  general,  because  it  did  not  show  the  particular  means  and  de- 
is  of  itself  vices  used  for  the  purposo  of  effecting  the  conspiracy.     But  the  Court  held 
h?  *°ffi^^    *^^^  when  parties  had  once  agreed  to  cheat  a  particular  person,  though  they 
on«nce;  n^i|jrht  not  then  have  fixed  on  any  means  for  that  purpose,  the  offence  of  con- 
spiracy was  complete,  and  the  gist  of  the  oflence  being  the  conspiracy,  it  was 

"  The  technical  words  describing  the  oflence  are,  combine j  conspire,  confederate,' and 
agree  together;  however,  it  seems  other  words  of  the  same  import  are  equally  correct;  see 
3  Chit.  Crim.  1143.  The  indictment  may,  if  the  circomstances  require  it,  contain  covata 
whirh  do  not  inclndo  the  charge  of  conspiracy;  see  3  M.  &  8.  550. 
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sufficient  only  to  state  that  fact,   and  its  object,  w  th  >nt  st  '  iv  the  specific  Uuleis  the 
pretences.  *  ^^^  itself  be 

7.  Rex  V.  Fowler.  Spring  Ass.   1788.   1  East,, P.   C.  461.  abridged   more"^^  J|'®^^"  * 

CMy,anle,p.W\.  becom^"sS 

Upon  an  indictment   against  parish  officers   for  a  conspiracy,   it  appeared  from  ineaos 
that  they  had  combined  to  marry  paupers,   in  order  to  throw   the  burden  ot  used  to  af 
maintaining  them  on  another  parish.     But  BuUer,  J.  directed  an  acquittal;  it^®^^  i*5  o» 
being  necessary,  in  support  of  such  an  indictment,  to  show  that  the  defendants  '^"®*"®  <*^®^ 
had  made  use  of  some  threat,  promise,  bribe,  or  sinister  means,  to  procure  gpifej  ^q 
the  marriage,   without  the  voluntary  consent  of  the  parties;  because  the  act  marry  a paa 
of  marriage  being  in  itself  lawful,  the  procuring  it  requires  this  explanation  in  per  by 
order  to  make  it  chargeable  as  a  crime,  threats,  &c. 

8.  Rex  V.  Parkhouse.  Sum.  Abs.   1792.    I  East,  P.  C.  465.  However, 

The  indictment  in  this  case  was  similar  to  the  preceding  one,  except  it  aver-  even  in  that 
red  the  marriage  to  have  been  procured  by  threats  and  menaces,  against  the  *f*e,  the  in 
peace,  S^c,     It  was  holden  sufficient,  without  stating  in  terms  that  the  mar- ^'*^^"®''* 
riage   was  against  the  will  or  consent  of  the  parties,  though  that  must  be  "^^^  ^^^^ 

proved.  paaper'e 

0.  Rex  v.  Edwards.  M.  T.  4726  K.  B.  8  Mod.  321;  S.  C.  2  Stra.  707 ;  diweni  to 
S.  C.  1  Mod.  386.  1  Sess.  Ca.  336;  S,  C  And.  374.  S.  P,  ^ex  v.  the  marri 
Tanner.  H.  T.   1795,  K.  B.  N.  P.   1  Esp.  304.  H^^ 

The  defendants  were  indicted  for  that  they,  pir  conspirationem  irUer  eos  hab-  Bat  it  most 
titfm,  gave  the  husband  money  to  marry  a  poor  helpless  woman,  who  was  an  «tate  such 
inhabitant  of  the  parish  of  B.,  and  incapable  of  marriage,  on  purpose  to  gain  Pities 
a  settlement  for  her  in  the  parish  of  A.,  where  the  man  was  settled.     On  '"o- jT^afilf^H 
lion  to  quash  the  indictment,  the  Court  gave  judgment  for  defendant,  because  jj  (^^^  ^^ 
it  was  not  averred  in  the  indictment  that  the  woman  was  last  legally  settled  in  pective  pa 
the  parish  of  B.,  but  only  that  she  was  an  inhabitant  there.     But  see  1  East,  riihes. 
P.C.  462.  L   107  ] 

10.  Rex  v.  Mawbev.  E.  T.   1796.  K.  B.  6  T.  R.  619.  An  indict 

The  defendants  being  indicted  for  conspiring  to  pervert  the  course  of  jus-  ™®"* .     ^ 
tice,  by  producing  in  evidence  a  false  certificate  of  justice  of  the  peace,  of  a  ^  JSrvert* 
highway  being  in  repair,  the  Court  were  of  opinion,  that  it  was  not  necessary  ing  the 
to  state  in  the  indictment  that  the  defendant  knew,  at  the  time  of  the  conspi- coarse  of 
racy,  that  the  contents  of  the  certificate  were  false,  on  the  ground  that  if  per- j«wtice,  by 
sons,  with  intent  to  obstract  the  course  of  justice,  conspire  to  state  a  fact  at  all  f^7*'"ceriifi 
events  as  true,  which  they  do  not  know  to  be  true,  it  is  criminal;  and  that  the  ^J^  ^*^ 
defendants  were  bound  to  have  known  that  the  fact  was  true,  which  they  not  mate 
agreed  to  certify  as  such.  that  the  de 

11.   Rex  v.  Tanver    H.  T.   1795.  N   P.   1  Esp.  303.  fendant 

This  indictment  was  preferred  by  the  plaintiffs,'  parish  officers,  against  the  knew,  &c. 
officers  of  another  parish;  for  that  the  defendants  conspired  to  procure  a  mar- But  where 
riage  between  two  paupers,  the  husband  having  a  settlement  in  the  plaintiffs' aq  indict 
parish,  whereby  the  wife  became  chargeable  on  that  parish.     It  was  averred  ™«n^  "» 
m  the  second  count,  that  this  woman  was  removed  to  the  latter  parish  by  an  order^f  ?oa 
order  of  P.  JV.,  clerk,  and  B.  H.  esq.  two  of  his  majesty's  justices:  the  order,  ^j^^^  j^ 
on  being  produced,  described  them  both  as  clerks.       Ashursiy  J,  held,  that  cribed  one 

this  was  a  fatal  variance .  ^  'li  ^*  ^ 

the  other  as  B.  H.  eaqnire,  whereas  the  order  described  them  both  as  clerks,  it  was  holden  clvk,  and 
a  fatal  Taridnc<).  go  where 

14.  Rex  v.  Pollman.  T.  T.   18091  K.  B.  N.  P.  2  Campb.  231.  on  an  indict 

On  an  indictment  against  A.,  B.,  and  C  ,  charging  that  they  conspired  to-  ment 
gether  to  obtain  "  viz.  to  the  use  of  them,  the  said  A.,  B.,  and  C,  and  certain  against  A., 
other  persons,  to  the  jurors  unknown,"  a  sum  >f  money,  for  procuring  an  offi-j?-.  *»«>  C., 
cial  appointment,  it  appeared  that  C.  did  not  know  A.  was  to  have  «»y  ^part  j.^' *^°*JJP*.^ 
of  it,  or  was  at  all  implicated  in  the  transaction,      i-ord  Ellenborough,  C  J.  appeared 
held,  that  the  averment  concerning  the  application  of  the  money  was  material,  that  C.  did 
though  laid  under  a  viz.,  and  that  as  to  C.  the  conspiracy  was  not  proved  as  not  know 
laid,  ^*  ^"  ^^ 
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eernedm       (E)  Relative  to  the  tribunals  before  which  indictments  may  be 
tbetraoMe  tried. 

«r1;«^^*     Rbx  v.  Risfal.  H.  T.  1762.  K.  B.  3  Burr.  1320.;  S.  C.  1  Blac.  368.  S.  P. 
wai  boTdm  ^^xy.  Edwards.  M.  T.  1737.  K.  B.  8  Mod.  321. 

fatal.  A  motion  was  made  to  arrest  the  judgment  on  an  indictment,  found  and  tried 

J  .  -  at  the  Westminster  quarter  sessions,  which  charged  that  the  defendants  *'  did 
peace  at  conspire,  &c  falsely  to  charge  and  accuse  one  J.  C  that  he  had  then  lately 
their  aes  taken  out  of  a  hag  a  quantity  of  human  hairs,  &c."  The  exception  was  thttt 
aiona  may  the  justices  at  quarter-sessions  have  no  jurisdiction  over  conspiracies,  any 
try  iadjet  more  than  perjury,  usury,  and  forgery;  it  not  being  specified  in  tneir  commis- 
menti  for  a  q[q^^  qq^  given  them  by  any  special  statute.  Per  Cur.  No  authority  has  been 
^ r'^lOS^V  ^^^®  ^^  show  either  that  the  justices  at  sessions  have  not  a  jurisdiction  over 
^  '  conspiracies,  or  that  they  have;  it  must  therefore  be  determined  upon  general 

principles:  the  cases  of  perjury,  forgery,  and  usury,  stand  upon  their  own  spe- 
cial grounds;  and  it  has  been  determined  that  the  justices  have  no  jurisdiction 
in  such  cases:  but  this  offence  of  conspiracy  is  a  trespass,  and  trespasses  are 
indictable  at  sessions,  though  not  committed  vi  et  armis;  they  tend  to  the  breach 
Upon  the    of  the  peace  as  much  as  cheatii  or  libels,  which  are  established  to  be  within  the 
removal  of  jurisdiction  of  the  sessions:  as  therefore  there  is  no  authority  to  the  contrary, 
an  indict     it  seems  that  the  justices  have  a  jurisdiction  here. — Rule  discharged.     See  2 
meat  for  a   Show.  413;  3  St.  Trials,  999;  3  Mod.  62. 
5?"**PJ!*®y  (F)  Relative  to  the  removal  op  the  indictment. 

m^?M  ^^*  ^-  Hooper.  T.  T.  1819.  K.  B.   1  Chitr  Rep.  491. 

aiona  into  Defendant  had  been  indicted  for  a  conspiracy.  Insufficient  recognizances 
this  eeart,  had  been  entered  into  by  them  to  take  their  trial  upon  the  indictment,  which 
the  defend  had  been  since  removed  into  this  court  by  certiorari  A  rule  nm  had  been 
^^*^  rbeog  ginee  obtained  to  discharge  them,  and  to  make  the  defendants  enter  into 
Inniffic'tent  ^^^^  effectual  securities,  adapted  to  the  nature  of  the  ofTence  with  which 
will  be  dia'  ^^^7  were  charged.  The  Court  said,  that  under  the  circumstances  this  was 
charged,  an  application  which  might  be  sustained  at  the  discretion  of  the  Court ;  and 
and  freah  that  as  the  securities  given  appeared  not  to  be  sufficient,  considering  the  n»- 
onet  reqnirtQfe  of  the  crime,  the  rule  prayed  for  ought  to  be  made  absolute. — llalc  ab- 
^'  solute. 

On  an  in  .  (G)  Relative  to  the  evjuencb. 

dietment  i.   Rex  v.  Hammond.  H.  T.   1799.  K    B.  2Esp.  718. 

fJJJI'^  J"***  Indictment  for  a  conspiracy  to  raise  wages.  The  defendants  were  joumey- 
general  con  ^^^  shoe-makers.  It  was  stated,  on  the  part  of  the  prosecution,  that  a  plan 
apiraey»  evi  f<»'  a  combination  amongst  the  journeymen  shoe-makers  had  been  formed  and 
dence  of  itfe  printed  in  the  year  1 792,  regulating  their  meetings-^he  subscriptions  for  their 
fonnatton  mutuid  support,  and  other  matters  for  their  general  government  in  forwarding 
"admiwi*  ^^^^^  designs.  The  prosecutor's  counsel  were  going  into  evidence  of  this» 
ble,  before  ^^^^  ^^^  defendants'  counsel  objected  to  its  being  admitted,  until  it  was 
the'partiev  hrought  home  to  the  defendants,  and  they  were  made  parties  to  the  combina- 
eharged  aretion  stated  Lord  Kenyon  said:  if  a  general  conspiracy  exists,  you  may  go 
shown  to  into  general  evidence  of  its  nature,  and  the  conduct  of  its  members,  so  as  to 
have  joined  ionpHcate  men  who  stand  charged  with  acting  upon  the  terms  of  it,  years  af\er 
"V*  iQQ  I  those  terms  have  been  established,  and  who  may  reside  at  a  great  distance  from 
I  •'   the  place  where  the  general  plan  is  carried  on,  such  as  was  done  in  the  case  of 

the  state  trials  in  the  year  1745,  where,  from  the  nature  of  the  charge,  it  was 
necessary  to  go  into  evidence  of  what  was  going  on  at  Mimchesler,  in  France, 
Scotland,  and  Ireland,  at  the  same  time.  His  lordship  therefore  permitted  a  per- 
son, who  was  a  member  of  this  society,  to  prove  the  printed  regulations  and  rules 
of  the  association,  and  that  he  and  others  acted  under  them  in  execution  of 
the  conspiracy  charged  2  as  evidence  introductory  to  the  proof  that  they  were 
members  of  this  society,  and  equally  concerned;  hut  added,  that  it  would  not 
be  evidence  to  affect  the  defendants  until  they  were  made  parties  to  the  same 
conspiracy.* 

*  In  the  Qneen'a  caae;  2  B.  &  B.  802,  the  jedgea  aaid:   we  are  of  opinion,  that  on  a 
proseevtion  for  a  crhne  to  be  proved  by  conspiracy,  general  evidence  of  an  existing  con- 
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i2.  Rex  v.  Parsons.  M.  T.  1762.  C.  P.  1  Blac.  3&2.  Andina*^ 

Upon  trial  of  an  indictment  for  a  conspiracy  to  take  away  a  man's  character  jj?  **'  *•••• 
by  means  of  a  pretended  communication  with  a  ghost  in  Cock-lane,  I^rd^''J^P[^* 
Mansfield,  C.  J.  informed  the  jury  that  it  was  not  necessary  to  prove  the  ac-  Ji  f^t  of  * 
tual  fact  of  conspiracy,  but  that  it  might  be  collected  from  collateral  circum- eoDspiracj ; 
fliances.  -.     - 

3.  Rex  V.  Cope.  H.  T.  1718.  K.  B.  1  Stra.  144.  . -iMJ^wiSd^ 

Upon  an  indictment  against  a  card^maker,  his  wife,  and  family,  for  a  conspi- tion  b« 
racy  to  ruin  another  card-raaker,  it  waj  proved  that  each  had  given  money  to  tweon  ihe 
the  apprentices  of  the  prosecutor  to  put  grease  into  the  paste  which  he  used,  ^^i^'Pi^^ 
in  oraer  to  spoil  the  cards.     It  was  objected  that  no  two  of  the  defendants  were  ***"•  J?  "^* 
©ver  together  when  this  was  done;  but  Pratt,  C.  J.  said,  that  as  they  were  all"**'*  ^  * 
of  one  family,  and  concerned  in  making  cards,  this  was  evidence  for  the  jury.    ^  wher« 
4.  Rex  v.  Poleman  and  others.  T.  T.  1809.  N.  P.  2  Campb.  233.        several  coa 

This  indictment  charged  the  defendants  with  conspiring  to  procure  to  the  spire  to  pr^ 
use  of  them,  the  said  A.B.,  CD.,  and  E,F.,  a  certain  sum  of  money,  as  a  com- core  an  em 
pensation  for  an  appointment,  to  be  procured  from  the  Lords  of  the  Treasury.  ply°^°t 
It  appeared  that  the  sum  of  money  had  been  paid  into  G.H.'s  banking-house,  ^°^4ent 
to  hold  in  trust  until  the  office  was  procured,  when  the  money  was  to  be  paid  ji  seema  ' 
over  to  the  defendants.     In  charging  the  jury.  Lord  Ellenborough,  C.  f.  said,  that  a  ban 
if  the  iadictment  had  been  so  worded  as  to  have  comprehended  G.  H  ,  he  was  ker  who  re 
of  opinion  that  he  might  have  been  included  in  the  conspiracy.     And  the  same  ceivei  the 
rule  would  have  held  if  the  manner  in  which  the  money  was  to  be  applied  had  ^,^'1'^^^'^ 
been  unknown  to  G.  H  ,  because  this  might  have  been  stated  on  the  face  of  _y  ^^  ^^^ 
the  indictment,  and  no  evidence  of  its  application  would  have  been  required,     for  that  pnr 
^.  R£X  V.  Salter.  '   Lent  Assizes,  1804.  K.  B.  5  Esp.   125.  S.  P.  Rex  v.  pose,  be 

Watson.  2  Stark.  140.t  ^'"•*  ■ 

Evidence  having  been  given  on  a  trial  of  an  indictment  for  a  conspiracy  in  ^jT^'^gi 
ondeavouring  to  extort  money  from  one  H.,  and  to  oust  him  from  his  employ-  ^         ' 
ment  on  his  refusal  to  pay,  the  witness  was  next  asked  if  any  of  the  persons    r  j  iq  i 
engaged  in  the  conspiracy  had  mentioned  the  appointment  of  delegates,  when  Bm  as  a  ge 
they  had  met  to  extort  the  money.     This  being  objected  to  by  the  counsel  for  neral  niie» 
the  prisoners,  it  was  urged  in  reply,  that  where  it  is  left  to  the  jury  to  say  if  ontii  some 
severd  persons  have  met  for  the  purpose  of  conspiring  together,  it  is  compe- ®j;'J™'*"'*^y 
tent  to  give  evidence  of  the  declarations  of  any  of  them  respecting  its  object  ^^  ^^ 
made  at  any  time  and  any  where,  as  conclusive  against  all.     Rotham^  B.  lished  be 
agreeing  in  this  argument  admitted  the  evidence.  tween  the 

6.  Rex  v.  Whitehead.  1823.  2  D,  &  R.  N.  P.  61.  conspiim 

Indictment  against  the  defendants  for  a  conspiracy  to  defraud  A.  B.  of  a  ^">  ^f^^  ^* 

flpiraev  may  in  the  firrt  instance  be  received,  by  which  it  is  to  be  shown  that  the  individaal  of  gQm^ 
oefenaanti  were  gailty  participatorB  in  snch  coniipiracy.    This  is  often  necessary,  to  render  Q^^^gpig^ 
tfie  particnlar  evidence  intelligible,  and  to  show  the  true  meaning  and  character  of  the  actS|^^  respect 
of  the  individQal  defendants,  and  on  that  accoontwe  presnme  it  is  admitted.  inc  the  eon 

*  If  aeveral  persons  meet  from  different  motives,  and  then  join  in  effecting  one  common  gpjr^. 
and  iHegal  object,  it  is  a  conspiracy ;  Rex  t.  Lee,  MSS.  2  8tarkie*s  Ev.  p.  48.  cannot  be 

1  Tn  this  ease,  after  evidence  of  a  treasonable  conspiracy  to  which  the  prisoner,  who  was  r^Q^iyed 
apon  his  trial,  was  a  party,  it  Has  held  that  papers  found  in  the  lodgings  of  a  eo-conspira-  m-^^iQ^t  ^^^ 
tor  at  a  period  sohseqiient  to  the  apprehension  of  the  prisoner  might  be  read  in  evidence,  ai-  ^  . 
thongb  no  abeolute  proof  bad  been  given  of  their  previons  eiistence,  strong  presumptive 
evidence  havittc  been  adduced  to  show  that  the  lodgings  had  not  been  entered  by  any  one 
in  the  interval  between  the  apprehension  of  the  prisoner  and  the  finding  of  the  papers.    The 
papers  in  this  ease  were  proved  to  be  intimately  and  immediately  connected  with  the  ob- 
jects of  the  conspiracy,  as  detailed  in  evidence,  and  it  was  observed,  that  if  they  had  not 
been  so  they  would  not  have  been  received.    It  seems,  however,  on  the  other  hand,  that  a 
mere  gratoitoue  assertion,  inculpating  himself  and  others,  although  made  by  a  co-conspira- 
tor, would  not  be  evidence  aaainst  any  one  but  himself;  vide  ante,  tit.  Confessions  and 
Admissions.    And  mere  detached  declarations  and  confessions  of  persons,  not  defendants, 
nor  made  in  the  prosecution  of  the  object  of  the  conspiracy,  are  not  evidence  to  prove  the 
eiistence  of  a  conspiracy;  see  9  Sta.  Trials,  616. 

I  On  the  ground  that  each  is  the  agent  of  all  the  othera,  and  any  act  done  by  one  in  fur- 
therance of  tile  unlawful  design,  is,  in  consideratioDrof  law,  the  act  of  all;  see  Rex  v.  Stone, 
'.  Ev.  p.  40Bj  East*  P.  C.  07;  6  T.  R.  JB27. 
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Wker^tke  Bum  of  600/.  advanced  by  him  by  way  of  anmiity,  secured  upon  certain  proper- 
defenddui  ^y  supposed  to  belong  to  the  defendant  C.  D.  It  was  admitted  that  L  .  D., 
e?fo°coD  ^^^^  ^'*^  ^^^^  appear,  was  guilty  of  the  acts  of  .fraud,  towards  the  accomplish- 
spiring  to  tnent  of  which  it  was  alleged  that  the  other  defendant  had  contributed.  The 
derraud  pro  defence  set  up  by  Whitehead  was,  that  he  was  not  privy  to  the  alleged  fraud^ 
secator  in  but  that  he  had  been  himself  deceived  by  representations  made  to  him  by  the 
the  sale  of  Qj^er  defendant  as  to  the  state  of  his  property.  To  «upport  this  defence  it  was 
ftVas"  hold  P^'^P^s®^  *^  g*^'^  i*^  evidence  the  written  correspondence  between  the  two  de- 
en  that  the  f<^ndants,  touching  the  subject  of  the  conspiracy  prior  to  the  time  of  the  exe- 
whole  I  f  cution  of  the  annuity  deed.  Per  Abbott,  C.  J.  The  whole  of  the  correspon- 
the  corres  dence  between  the  defendants  previous  to  the  time  of  the  execution  of  the  an- 
pondencd    nuity  deeds  may  be  received,  being  in  fact  the  consummation  of  the  conspira- 

pnor  to  the  g^^  ^^y  letters  subsequent  to  that  time  between  the  defendants  are  inad- 

execation       ■'..,,  * 

of  the  an      mi^^^     ^  .        ,  . 

unity  deed,  ^"icb  was  the  confsommation  ofihe  conspiracy,  was  admisnibic,  but  not  the  subsequent  ones. 
r  'i ,  ,   1  7.  Rex  v   Lew.     H  T.   18 19.  K      .  2  Stark.  459.  S.  P.  Rex  v.  Roberts. 
Where  an  T.  T.    1808.  K.  B.  N.  P.  1  Campb.  t98.   S.  P.  4  Sh,  Tr.  570. 

indictment  The  defendants  having  been  indicted  for  a  conspiracy  and  riot,  and  the  acts 
charges  dif  relied  on  baring  been  proved  to  have  been  committed  on  a  particular  day,  evi- 
deroeanora  ^®"^®  ^^^  offered  of  similar  acts  on  another  day,  which  it  was  objected  could 
in  several'  °^^^  ^®  received,  as  one*  day  onlv  was  laid  in  the  indictment.  But  Abbott,  C.  J. 
counis  on  l^<?W,  that  as  the  counts  alleged  separate  misdemeanors,  evidence  of  improper 
the  same  conduct  on  diiferent  days  might  be  received  under  the  separate  counts. 
day,  it  is  ^H    Rri.ATiVE  TO  THE  witnesses. 

to^m^**^  1-  Rex  v.  Locker.  -H.  T.  1804.  K.  B.  5  Esp.  107. 

inisderoea  ^"  *^®  ^^^^^  ^^  ^^  indictment  for  conspiring  to  procure  a  marriage  between 
nors  on  dif  *^®  defendant  I  ocker  and  a  ward  of  Chancery,  his  then  wife,  the  counsel  for  the 
ferent  days,  otherdefendant  wished  to  call  Mrs.  Locker,  and  urged  his  right  to  do  so,  on  the 
The  wife  of  8*;^"'^^  ^^^^  ^^^^^  parties  besides  Locker  being  implicated,  the  evidence  of  his 
one  defend  ^^'*^  ^^'^^  admissible  in  his  behalf.  But  Lord  EHenborough  refused  to  admit 
ant  to  an  in  her  evidence,  observing,  that  the  rule  of  law,  by  which  a  wife  is  precluded 
dictment  from  being  evidence  for  or  against  her  husband,  applies  equally,  whether  her 
for  a  con  testimony  would  a:  ect  her  husband  immediately  or  remotely, 
incompe''  ^  ^^'^  ^'  ^ROEHL.    H.  T.  1818.   K.  B.  N.  P.  2  Stark,  343. 

tent  as  a         ^^  ^"  uidictment.agamst  A.,  B.,  and  C,  after  the  case  for  the  prosecution 
witness  for  was  closed,  C.  only  called  a  witness,  whom  he  examined  as  to  a  conversation 
another  de  between  himself  and  A.     On  the  question  whether  the  counsel  for  the  prose-, 
fendant.       cuti-m  might  cross-examine  such  witness  as  to  any  other  conversation  between 
Where  an   A.  and  C,  aUhough  the  evidence  tended  chiefly  to  criminate  A.  Abbott,  C.  J 
indictment  said:  the  counsel  for  the  prosecution  cannot  be  prevented,  in  cross-examina- 
for  a  COD     tion,  from  going  into  all  conversations  which  may  affect  the  party  calling  such 
wahTJA    ^^'*^'^®"^^^si  the  only  matter  for  consideration  is,  whether  the  counsel  for  the 
B.,  and  C,  ^^^^^^  defendants  may  not  have  a  right  to  address  the  jury  on  it, 
was  call     *  *l?  **if  witness,  and  examined  as  to  a  conversation  between  himself  and  A.,  it  was  held 
that  the  counsel  for  the  prosecution  were  at  liberty  to  examine  as  to  other  conversations  be- 
f    HOT  ^^'^®®"  ^  ^'^^   ^''  *l^l»oagh  they  tended  chiefly  to  criminate  A. 
AUhnnffhiL     (^^  Relative  to  motions  in  arrest  of  judgment,  and  for  new  trials 
a  proceed  .     .     ^'  ^^"^  ^-  Nichols.   E.  T.  1754.  K.  B.  2  Stra.  1227. 

ing  in  ih«  ^^  indictment  for  a  conspiracy,  before  judgment  was  given  at  the  sessions, 
naiore  of  a  being  removed  by  certiorari  into  the  K.  H.,  and  set  down  for  argument  it  was 
verdict,  as  contended  that  this  being  in  the  nature  of  a  special  verdict,  there  wasnoocca- 
bdrctment  ^'^"^  '*"'  the  defendants  to  appear  in  court  on  the  argument.  And  of  that  opi- 
Is  removed  "?°"  ?'^'^  ^^"^  ^^."^  ^^^^  ^^^^^  »*  was  not  within  the  reason  of  the  case  of  mo- 
by  cer«o  ving  lor  a  new  tnal,  or  in  arrest  of  judgment,  where  there  there  has  been  k 
rari  into  verdict ;  for  in  that  case  it  creates  a  presumption  of  guilt,  and  the  party  cannot 
this  court,    move  without  being  present  in  court 

and  set         down  fijr  argument;  it  is  not  necessary  that  all  the  defendants  should  be  present. 
Yet  is  es         ^:.^  ^-  ^phagg.  H.  T.  1759.  S.  P.  2     urr.  929;  S:  C.  1  Blac.  209. 
santial  on      .  ln»s  was  a  motion  m  arrest  of  judgment,  where  the  defendant  had  been  con- 
wotions  m  victed  of  k  conspiracy,  in  charging  a  person  with  a  capital  felony,  and  the  re- 
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cord  of  such  conviction  was  removed  hither,  but  not  the  persons  of  the  dc-  arr«it  of 
fendants.     The  counsel  for  the  crown  objected  to  this  motion,  for  that  the  de- J*****"**"*^* 
fendants  ought  to  be  personally  present;  and  the  Court  held  it  to  be  a  fixed 
and  invariable  rule  ot  practice  that  the  defendants  must,  afler  conviction  of 
such  an  offence  as  this,  be  present  in  court,  if  they  would  move  in  arrest  of 
judgment. 

3,  Rex  v.  Askew.  T.  T.  1814.  K.  B.  3  M.  &  S.  9.  S.  P.  Rex  v.  Cochrane. 
cited  3  M.  &  S.  10.  note.  S.  P.  Rex  v.  Teal.  T.  T.  1809.  K.  B.  1 1. 
East,  306.       ■  .  ^  , 

On  motion  for  a  new  trial,  where  *the  defendants  had  been  convicted  of  a^^^j^ 
<^onspiracy,  as  charging  a  person  with  a  capital  felony,  it  was  objected  to,  be- 
cause this  motion  cannot  be  made  unless,  all  the  defendants  arc  'personally 
present  in  court.  And  the  Court  held  the  objection  valid,  because  the  rule 
prevented  the  most  guilty  from  keeping  out  of  the  way,  and  putting  forward  iho 
Icasst  guilty,  in  order  to  try  the  result  of  a  motion  for  a  new  trial. 

.  (J)  Kelatjve  to  the  punishment. 
1.  Rex  v.  Kinnersley.  T.  T.  1716.   K,  B.  I  Stra.  193.  Aconspira 

On  this  indictment  for  a  conspiracy  judgment  was  given  for  the  crown;  andey  iaponiBh 
the  Court,  in  pronouncing  judgment,  told  the  defendant  nothing  Jbut  his  being  Me  like 
a  clergyman  protected  him  from  a  capital  punishment.    They  fined  him  500/.,  a  °^®'  ™^J® 
year's  imprisonment,  and  to  find  sureties  for  his  good  behaviour.  meanors. 

Rex  v.  Parsons.  H.  T.  1763.  K.  B.  1  Biac.  401.  .    ^  jg   . 

The  defendants  being  convicted  on  an  information  for  a  conspiracy,  to  take  J  .       .  ' 
away  the  character  of  one  Kempe,  and  accuse  him  of  murder,  received  judg- go^m^nt 
ment,  viz.  Richard  Parsons  (the   father  of  the  child,  who  was  the  principal  «Dd  bard  la 
agent  in  the  pretended  communication  with  a  spirit,  by   supernatural  noises,  boor, 
impossible  in  themselves  to  be  interpreted,  unless  previously  contrived  and  df 
rected)  to  stand  thrice  in  the  pillory,  and  to  be  imprisoned  two  years;  Eliza- 
beth Parsons,  the  mother,  to  be  imprisoned  for  one  year;  and  Mary  Fi^azcr, 
a  servant,  who  was  aiding  and  assisting,  to  be  sent  to  the  house  of  correction, 
to  hard  labour,  for  six  months.     Moore,  the  curate   of  the   parish,   and  one 
James,  who  were  found  guilty  at  the  trial,  were  discharged,  on  paying  the  pro- 
secutor 300/.  and  his  costs,  whicli  amounted  to  nearly  as  much  more. 

III.    INFORMATIONS  FOR. 
1.  Reg.  v.  Blacket.  T.  T   170^2.  K.  B.  7  Mod.  Rep.  39.  S.  P.  Rex  v.  Joux- 

sox.  E.  T.  1678.  K   B.  ^  Show.  2.  Aninforuia 

The  Court  will  grant  an  information  /wo  malegesiura  against  defendants  for  ^^^jj^^' 
procuring  a  gentleman's  son  to  marry  a  woman  of  infamous  character.  ^y 

2.  Rex  v.  Hilbers    H.  T.  1818.  K.  B.  2  Chit.  163. 
An  application  was  made  for  a  criminal  information  against  the  defendant  But  it  mast 
for  conspiring  to  raise  the  price  of  oil  by  making  fictitious  sales;  but  the  court  distioctly 
refused  it,  because  no  other  person  was  shown  to  have  been  a  co-conspirator.  ■PP®*'  ™* 

See  tits.  Billettinff,  Distress,  Escape,  Game,  Gaming,  Gun-powder,  Head-  ijJq^ji  j^-g 
borough,  Highway,  Hue  and  Cry,   Imprisonment,  Innkeepers,  Juries,  Mili-ther. 
tia,  Poor,  Riot,  Unlawful  Assembly,  Warrant,  Watchmen.  [  114  J 

J.  RELATIVE  TO  THE  PERSONS  WHO  MAY  APPOINT,  AND 
THE  INSTANCES  IN  WHICH  THEY  MAY  EXERCISE 
SUCH  PRIVILEGE. 

(A)    As  TO  HIGH  CO.VSTABLES,  p.    116. 

*  Formerly  the  panitibmeDt  for  a  conspiracy  was  that  denominated  villainoiu  judgment, 
which  was  that  the  offenders  shoald  lose  the  freedom  or  franchise  of  the  law,  so  that  they 
shonld  be  disqualified  from  becoming,  in  any  case,  a  juryman  or  •t  witness;  have  their 
booses,  land,  and  goods,  seized  by  the  crown;  and  in  the  language  of  Lord  Coke,  **  their 
houses  and  lands  most  be  estrepped  and  wasted,  their  trees  rooted  up  and  rased,  and  their 
bodies  sent  to  prison,  all  things  retrogade  and  against  order  and  nature  in  destroying  all 
thing*  that  have  pleasured  or  nourbhed  them;"  8  Inst.  144.  But  there  is  no  instance  of 
the  infliction  of  this  punishment  since  the  time  of  Edw.  3;  see  2  Burr.  996.  1027. 
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(B)  As  TO  PETTY  CONSTABLES,  p.  1 18. 

(C)  —  SPECIAL  CONSTABLES,  p.  118. 

II.  RELATIVE  TO  THE  PERSONS  WHO  ARE  EU6IBLE  AS 

COiN  STABLES. 

(A^  In  general,  p.  119. 

(B)    As  TO  PARTICULAR  INDIVIDUALS. 

(a)  Aged  persons,  p.  ISl.  (6)  Aldermen,  p.  121.  (c)  Apothecaries,  p. 
121.  (a)  Army,  officers  in,  p.  121.  (e)  Attomies,  p.  121.  (y])  Barristers, 
p.  121.  (g)  Custom-house  officers,  p  122.  (^)  Dissenting  ministers,  p.  122. 
(t)  Foreigners,  p.  122.  (j)  Inspectors  of  lottery  offices,  p.  122.  (k)  Justi- 
ces of  the  peace,  p.  123.  (J)  Master  of  arts,  p.  123.  (m)  Militia  men,  p. 
123.  (n)  Papists,  p.  123.  (o)  Physicians,  p.  123.  (o)  Prosecutors  of  fel- 
ons, p.  123.  {q)  Publicans,  p.  124.  (r)  Servants  of  Members  of  Parliament, 
p.  124.  (a)  Surgeons,  p.  124.  (t)  Tenants  in  Ancient  Demesne,  p.  125. 
(if)  Visitors  of  the  poor  houses,  p.  125.  (v)  Volunteers,  p.  125.  {to)  Wo- 
men, p.  125. 

(C)  As  TO  PERSONS  RESIDING  WrTBiN  PRIVILEGED  PLACES,  p.  125. 

(D)  As  TO  THE  DLSCHARGE  OF  PRIVILEGED  PERSONS,  p.    125. 

III.  REIATIVE  TO  THE  ELECTION  OF,  p.  126. 
r  115  ]  IV.  RELATIVE  TO  THE  SWEARING  OF,  p.  126, 

V.  RELATIVE  TO  THE  PROCEEDINGS,  AND  PUNISHMENT 
FOR  REFUSING  THE  OFFICE,  p.  127. 

VI.  RELATIVE  TO  THE  DUTIES  OF. 

(A^    To  TAKE  THE  OATH  OF  ALLEGIANCE,  p.   129. 

(B)  To  FIND  SURETIES,  p.  129. 

(C)  To  SHOW  HIS  WARRANT,  BUT  NOT  TO  PART  WITH  IT,  p.  l29. 

(D)  To  ACT  WITHOUT  A  WARRANT,  p.   129. 

(E)  To  ACT  WITH  A  WARRANT,  p.    131. 

(F)  To  ACT  WITHIN  HIS  PRECINCT,  p.  132. 

(G)  To  MAKE  A  LEGAL  ARREST,  p.   134. 

(11)  To  PRESENT  A  HIOHWAT  OUT  OF  REPAIR,  p.   134. 
(I)   To  ACCOUNT,  p.   134. 
(J)    To  CONTINUE  IN  OFFICE  UNTIL  A  NEW  ONE  IS  APPOINTBD,  p.   135. 

VII.  RELATIVE  TO  THE  RIGHTS  OF. 

(A)  To  APPOINT  A  DEPUTY,  p.   135. 

(B)  To  BE  ASSISTED,  p.  136. 

(C)  To  THE  EXPENCES  OF  HIS  OFFICE. 

(a)  Considered  generally,  p.  139.  (6)  Considered  with  reference  to  spe- 
cial constables,  p.  140. 

VIII.  REI^TIVE  TO  THE  PRIVILEGES  OF,  p.  140. 

IX.  RELATIVE  TO  THE  LIABILITIES  OF. 

(A)  To  ACTIONS. 

(a)  In  general,  p.  14L  (b)  When  protected  under  the  24  Greo.  2.,  p.  142. 
(c)  When  not  protected  under  the  24  Geo.  2.,  p.  145.  (li)  Actions  unaer  th^ 
24  Geo.  2.,  within  what  time  to  be  brought,  p.  145. 

(B)  To  BE  INDICTED,  p.  147. 
(C) FINED,  p.  148. 

(D)  For  acts  of  a  co-constable,  p.  148. 

(Ef   To  BE  REMOVED,  p.   148. 

X.  RELATIVE  TO  THE  PLEADINGS  CONNECTED  WITH, 

p.  149. 
XL  RELATIVE  TO  THE  EVIDENCE  CONNECTED  WITH, 
p.  150. 
XIL  RELATIVE  TO  THE  COSTS  CONNECTED  WITH,  p.  150. 

L  ne  1       I.  RELATIVE  TO  WHO  MAY  APPOINT  CONSTABLES.* 

(A)    As   to   HIGH    CONSTABLES. 

*  A  coMtobW  is  dtMiib«d  os  the  kMper  of  the  pMo«;  the  high  oamUUs  for  the  bim- 
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1.  Rex  v.  Bbenard.  H  T.  1696,  K.  B.  \2  Mod.  Rep.  1 15;  S.  C.  Comb.  A  corpora 

416;  S.  C.   1    Salk.  602;  S   C.  Skin.  669;  S.  C.   1  Ld.  Raym.  94;  S.  tion  may 
C,  Holt.  452.  «»ect  a  con 

An  indictment  at  the  sessions  held  for  the  town  of  S^.«et  forth,  that  at  the  gen-  ^tJJJn  bat 
oral  quarter  sessions  fi)r  the  town  and  county  of  S.  in  September,  T.  Bernard,  g^^h  cm 
of  that  city,  grocer,  then  and  there  resident,  was  by  the  mayor,  bailifisy  and  torn  miwt 
bargesses  of  the  said  town,  in  lawful  manner,  according  to  the  custom  of  the  be  special 
said  town,  elected  to  be  constable  for  the  year  ensuing,  whereof  he  had  notice  *I  Bhown  in 
on  the  4th  of  October,  and  then  and  there  was  required  by  two  justices  of  the  ?'*•**'"€• 
peace  to  take  the  oath  of  the   office  aforesaid;  but  that  he,  not  minding  his 
duty,  from  the  4th  day  of  October  aforesaid,  to  the  time  of  the  exhibition  of 
this  bill,  obstinately  refused  to  take  on  himself  the  said  office.     The  defendant 
demurred,  because,  by  common  law,   constables  were  only  chosen  by  leets, 
and,  in  default  of  them,  at  the  torn;  and  if  there  is  a  custom  in  a  corporation 
to  choose  them  otherwise,  it  must  be  averred  that  they  had  such  a  custom  im- 
memorial; it  not  being  sufficient  to  say,   in  lawful   manner  according  to  the 
custom.     Per  Our,     Sy  custom,  a  corporation  might  choose  its  own  officers; 
and  this  custom  was  reasonable,  because  when  an  incorporated  town  has  the 

£>vemment  of  it  committed  to  them,  it  is  but  reasonable  they  should  choose 
eir  officers  that  are  necessary  to  secure  the  public  peace;  but  then  it  should 
have  been  particularly  set  forth,  which  is  not  done  here.  Judgment  for  the 
defendant  r  1 1  'y  1 

2.  Rex  v.  Goudge.  M.  T.  1746   K.  B.  2  Stra.  1213,  S.  P.  Anon.  E.  T.  1686.  .»- *  .;\J 

K.  B.  Comb.  20.  S.  P.  Rex  v.  Bernard.  H.  T.    1696.   K.  B.   12  Mod.  been  hold 
115;  S.  C.  Comb.  416;  S.  C.  1  Salk.  502;  S.  C.  Skin.  669;  S.  C.  1  Ld.en,  the  Oto 
Rayni.  94.  sioneluiTe. 

On  an  information  in  the  nature  of  a  quo  warranto  against  the  defendant,  to  oo  power 
show  by  what  authority   he  exercised  the  office  of  constable  for  the  parish  of  ***  *PP?'"*  { 
Whitechapel,  under  a  pretence  of  an  election  at  the  vestry,  and  a  swearing  in^J^  ^* 
at  the  sessions,  the  Court  said :  the  right  of  appointing  is  in  the  leet,  and  the  eonrt  le«t 
sessions  have  no  power  by  stat.  13  &  14  Car.  2.  c.  12.  except  there  is  a  default  negleet. 
at  the  leet. 

3.  Rex  v.  Davis.  T.  T.  1737.  K.  B.  2  Stra.  1050.  And  inthrt 

The  sessions  of  M.  made  an  order,  reciting,  that  A.  and  E.  had  complained  *"®^*  ^ 
that  they  had  served  as  constables  of  Chepstow  a  year,  and  that  though  four  per-  ^[^  ^^^ 
sons  were  returned  by  the  homage  to  the  steward,  he  had  appointed  no  new  ^^^  qqih 
ones;  and  therefore  they  prayed  to  be  discharged;  whereupon  it  was  ordered  the  lord 
that  the  defendants  should  be  appointed  in  their  stead.     And  on  consideration  sbonld  bold 

dred,  and  the  petty  constable  for  the  town;  see  Kitch.  of  Coarts,  97;  12  H.  7.  fbl.  S8.     At  ^  ^^"^ 
coiDmott  law;  before  making  of  the  statntea  bj  which  justices  of  the  peace  were  ordained 
to  keep  the  peace,  constables  of  every  town  were  keepers  of  the  peace  within  their  towns! 
Kiteh.  of  Conrta,  96.    Bat  now  they  are  merely  officers  who  keep  the  peace  and  execute 
the  precept$  ofju9tiee$  of  the  peace,  ffc, 

Aa  to  the  antiquity  of  the  office  of  constable,  it  seems  t(rbe  the  better  opinion,  that  both 
constables  of  hnndreds,  commonly  called  high  constables,  and  constables  of  tithinxs,  com- 
monly called  petit  constables,  or  tithing-men,  were  appointed  by  the  common  Taw,  and 
not  fint  created  by  the  statute  Westminster,  c.  6.  which  enacts,  that  in  *^  every  hnndred 
and  franchise,  two  oonitables  shall  be  chosen  to  make  the  view  of  armonr,  and  they  ahall 
present  defanlto  of  armonr,  and  of  suits  of  towns,  and  of  highways,  and  snch  as  lodge  stran- 
gers in  nplaodiah  towns,  for  whom  they  will  not  answer.*'  This  statute,  it  will  be  observ- 
ed, does  not  say  there  shall  be  snch  officers  constituted;  but  clearly  seems  to  suppose  that 
there  were  such  before  the  making  of  it;  see  2  Hawk.  P.  C.  c.  61. 

In  some  places  there  is  both  a  tithingman  and  constable;  the  tithingman  is,  as  it  were,  a 
deputy  to  ezecnte  the  office  and  authority  of  the  constable  in  his  absence;  but  there  are 
some  things  which  a  constable  has  power  to  do  that  tithingmen  cannot  intermeddle  with; 
but  in  places. where  there  is  no  constable,  the  office  and  authority  of  tithingman  seems  to 
be  the  same  only  under  a  differont  name;  see  1  Bla.  Com.  857  and  post,  tit.  Titbingmen. 

*  Bat  since  ^he  abolition  of  the  feudal  system,  court  leeU  have  fallen  uto  disuse.  And 
now  the  Btaal  manner  of  appointing  a  chief  or  high  constable  is  either  at  the  sessions,  or 
b7  the  majority  of  the  justices  of  the  division;  see  Dalt.  J.  c.  28;  Comb.  23.  And  by  the 
20  Geo.  8.  c.  26.  in  Weatminstet  a  high  consuble  is  to  be  eleeted  annually  by  the  dean  or 
high  steward',  or  his  deputy. 
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6f  the  13  &  14  Car.  2.  c.  12,  which  only  impowers  sessioDS  to  appfoini  consta- 
bles  till  the  lord  shall  hold  a  court,  this  order  was  quashed,  because  it  was  in 
the  disjunctive,  for  a  year,  or  till  others  were  chosen.  Besides,  there  was  no 
adjudication  that  the  others  had  served  a  year. 

4.  Rex  v.  Stevens.  H.  T.  1682.  K.  B.  T.  Jones,  212. 
fiut  the  tea  S.  wha  presented  constable  by  the  homage  of  a  court  leet  inE.  The  stew* 
«»°**'  t^  A  ^^  refused  to  swear  him,  and  nominated  and  swore  in  his  place  one  R.  The 
^owerioex  ^^^sions,  on  examination  into  this  matter,  ordered  that  S.  should  serve  the  of- 
amTae  the  ^^^j  *^°^  ^^  ^^  sworn  in.  The  order  being  removed  into  this  court,  it  was 
legality  of  contended  that  the  justices  had  intermeddled  in  a  matter  of  which  they  had  no 
the  election  conusance,  for  the  appointment  and  swearing  in  of  a  constable  properly  belong* 
at  the  court  ed  to  the  lord  of  the  leet. 

leet.  g^  p^  Q^^      Although  the  election  properly  belongs  1o  the  homage,  yet 

the  justices  at  sessions  have  general  jurisdiction  over  this  matter,  and  may  ex- 
amine the  election  at  the  court  leet,  and  swear  the  constable  there  chosen. — 
Order  confirmed. 

5.  Parish's  case.  H.   T.  1704.  K.  B.  3  Salk.  98;  S.  C.  1  Salk.  175.  S.  P. 
.    , ,  The  Constable  of  Homeby's  case.  M.  T.  1669.  K.  B.  1   Mod.    13;  S. 

been  «  C.2  Keb.  557;  S.  C.  1  Bac.  Ab.  440,  Semb.  S.  P.  Rex  v.  Hewson.  H. 

teemed  T.  1697.  K,  B    12  Mod.  180;  S.  C.  Holt,  153;  S.  C  1  Salk.  175. 

I  118  I  Tlie  village  of  Charley  having  no  constable,  the  justices  by  order  of  sessions 
competent  appointed  one.  But,  per  Holt,  C.  J. ;  where  there  is  no  leet  the  constable 
to  appoint  ought  to  be  chosen  in  the  town  out  of  which  the  leet  was  derived:  it  is  true  the 
a  constable jugti^Qg  ju^yg  exercised  this  power;  and  rather  than  deprive  them  of  it,  this 
wltereTno  ^^^^^  ^'^  intend  they  have  sufficient  authority  by  some  act  of  parliament,  and 
eonstablee  therefore,  if  a  town  be  erected,  they  may  nominate  and  appoint  a  constable; 
had  been  but  Charley  having  no  constable,  it  is  no  vill  but  a  hamlet,  for  a  vill,  and  a 
before  elec  constable  are  iuseperably  identified, 
ted.  6.    Weatherhead  v    Drewry.  E.  T.    1809,  K.   B.    11   East,  168.   S.  P. 

James  v.  Green.  E.  T.  1795.  K.  B.  6  T.  R.  228. 

^rsoace  of     '^^®  borough  of  Derby  was  a  town  corporate  by  a  charter  of  Car.  2.,  which 

more  than   charter,  afler  creating  a  mayor  and  other  officers,  also  declared  that  some  of 

a  eentnry.    these  persons  should  be  justices  of  the  peace  within  the  borough.      ITntil  1809 

there  had  never  been  an  appointment  of  a  high  constable  within  the  borough. 

In  that  year  there  was  one  appointed,  and  for  levying  by  distress  a  rate,  in  the 

nature  of  a  county  rate,  imposed  by  the  quarter  sessions  of  the  borough  upon 

the  said  borough,  an  action  of  trespass  was  brought  against  the  high  constable, 

and  two  magistrates;  and  it  was  hold  en  that  it  was  competent  to  them  to  create 

such  an  office. 

(B)    As    TO    PETTY  CONSTABLES. 

Every  pettty  constable  being  a  principal  peace  officer,  and  it  being  neces- 
sary for  the  preservation  of  the  peace  that  every  vill  should  be  furnished  with 
one,  the  justices  of  the  peace  have,  ever  since  the  institution  of  their  office,  as- 
sumed the  power,  as  conservators  of  the  peace,  not  6nly  to  swear  the  petty 
constables  which  have  been  chosen  at  a  torn  or  leet,  but  also  to  nominate  and 
swear  those  who  have  not  been  chosen  at  any  such  court,  on  the  neglect  of 
the  sheriff  and  lords.  See  2  Hawk.  P.  C.610.  and  the  preceding  division. 

(C)    As    TO    SPECIAL    CONSTABLES. 

JniticM  of       By  1  Geo.  4.  c.  37.  it  is  enacted,  that  in  all  cases  where  it  shall  be  made  to 
the  pu  ace    appear  to  any  two  or  more  justices  of  the  peace,  acting  for  any  county,  city, 
indwpensa"  ^*^'^**^'^)  ^^^^^g^  or  place,  by  the  information  on  oath  of  five  respectable  house- 
blv  necesfla  *^°^*^®*'®  o^such  county,  city,  division,  riding,  or  place,  that  any  tumult,  riot,  or 
ry,  appoint  felony  has  taken  place,  or  is  likely  to  take  place,  and  may  reasonably  be  ap- 
apecial  con  prehended,  such  justices  may  and  are  hereby  authorized  to  call  upon,  nominate, 
stables.        and  appoint,  by  precept  in  writing,  under  their  hands,  arty  householders,  or  oth- 
er persons,  (not  legally  exempt  from  serving  the  office  of  constable,)  residing 
wi(hin  their  respective  divisions,  or  the  neighborhood  thereof,  to  act^as  special 
constables  for  such  time  and  in  such  manner  as  the  said  justices  shall  deem  fit 
and  necessary,  for  the  preservation  of  the  public  peace,  and  for  the  prevention 
or  suppression  of  any  riot  or  felonv. 
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II.  RELATIVE  TO  THE  PERSONS  WHO  ARE  ELIGIBLE 

AS  CONSTABI  ES.      A^  Is  ge>erai.. 
^     1.  Anon.  M  T.   1693.  K.  B.   I  2  M.>d.  Rep.  2^6. 

The  Court  quashed  an  order  thr  making  a  constable,  because  it  did  not  ap- 
pear  bv  the  order  that  he  was  an  inhabitant  of  the  liberty,  though  of  the  pa- All  inhabi 
rish.     See  Comb.  20.  **"*•  *™ 

2.  Rex  V.  Clartc,  E.  T,  1787,  K  B.   I  T.  R.  679.  abridged pwf,  •hgible;* 

tit.  Headborough. 

With  respect  to  the  power  of  the  crown  to  exempt  from  serving  the  office  of 
constable,  the  Court  in  this  case  said,  the  crown  undoubtedly  may  exempt  Uniess  gne 
from  serving  particular  offices,  provided  there  be  sufficient  number  of  persons  eially  pnvi 
Jeit  to  serve  the  office;  hence,  in  order  to  compel  a  person  to  serve  the  office  leged,  as 
who  claims  an  exemption  under  a  grant  from  the  crown,  it  is  incumbent  on  the  by  a  grant 
party,  diaputiog  the  claim,  to  show  that  it  is  absolutely  necessary,  for  the  sake  ^^  oxemp 
of  the  puWic,  that  he  should  serve.  J|f°  ^^"^ 

3.  Rex  v.  DARBYsmaE.  H.  T.   1760.  K.  B.  2  Burr.   1182.  "*^''"' 

This  indictment  against  the  defendant  set  forth,  that  at  a  court  leet,  holden  q,  gtatota 
in  and  ibr  the  manor  of  B.,  the  defendant  was  duly  elected  by  the  jury  one  of  ble  certifi 
the  conslables  for  the  said  manor  for  the  year  ensuing;  that  the  defendant  had  cate;  bat  a 
notice  of  such  election,  &c.  that  the  steward  of  the  manor  certified  his  appoint-  certificate 
ment  to  the  justice  of  peace  by  whom  he  was  summoned  to  appear,  &c.  to  take  <>f  ^^^mp 
the  oath  of  office  as  constable,  &c.  and  that  although  summoned,  &c.  he  re-^'^^^^^^ 
fused  to  take  on  him  the  said  office,  Sic.     The  defendant  removed  the  indict-  offices  dees 
ment  into  this  court  by  certiorari.     At  the  trial,  it  appeared  that  the  facts  not  apply 
charged  against  the  defendant  were  true,  and  that  the  defendant  was  eligible  to  the  of 
to  serve  the  said  office,  unless  exempt  by  reason  of  a  certificate,  Sec,  and  that  fi*^®  ®^-®®" 
the  certificate  under  the  siat.  10&  II  W.  3.  c.  23.  discharged  him  from  all  pa- •**"**• 
rish  offices  within  the  said  parish  of  B. ;  an  assignment  of  which  was  duly  ex- 
ecuted and  enrolled  according  to  the  act.     On  a  special  case,  the  Court 
said:  the  only  question  here  is,  whether  the  constable  of  the  manor  of  B.  is  a 
parish  officer  of  the  parish  of  B.     The  term  parish  officer  does  not  include  ev- 
ery ofiice  exercised  in  the  parish;  if  it  did,  it  might  even  take  in  the  office  of  .    t^  -i 
highsheri.  of  the  county.      It  is  an  office  relative  to  the  parish  only ;  but  this   '^  ' 

man  has  a  much  larger  jurisdiction  than  the  parish  only,  for  he  has  a  jurisdic- 
tion over  the  whole  manor;  the  act  does  not  intend  tb'  certificate  to  be  a  dis- 
charge from  an  office  whereof  the  functions  are  to  be  exercised  out  of  the  li- 
mits of  the  parish.  The  defendant  cannot  be  esteemed  a  parish  officer,  either 
from  the  origin  of  his  office,  or  the  nature  of  the  exercise  of  it. — Judgment 
for  the  king. 
4.  Rex  v.  Genge.  H.T.  1774.  K.  B.  Cowp.  13.  S.  P.  Reg.  v.  Je.nnings.  E. 

1709.  K.   B.    11  Mod.  216.  And  a  per 

The  defendant  was  indicted  lor  that  he,  at  a  court  leet  holden  in  and  for  the  bod  whe  ii 
hundred  of  W.,  in  the  county  of  D.,  was  by  the  jury  of  the  court,  elected  resident 
constable  of  the  hundred;  that  he  was  resident,  and  liable  to  serve  the  office,  within  a  pri 
and  had  notice  of  his  election;  that  the  steward  certified  in  writing  to  all  jus-  ^^!t-*°^V 
tices,  &c.  that  the  defendant  was  elected  constable,  hut  was  not  present  Qorhandred'ls 
sworn;  and  that  the  defendant  afterwards  was  summoned  to  appear  before  a ^ot  thereby 
justice  of  the  peace  to  take  office;  but  he  had  refused  to  be  sworn  into,  or  ex- exempt 
ecute  the  office.     At  the  trial  a  special  verdict  was  found;  that  from  time  tm-from  aerv 
memorial  there  had  been  and  was  a  court  leet  within  and  for  the  hundred  of  j?8  ^^«  ^^ 
W. ;  that  at  such  court  leet  two  persons,  being  r«»sidents  within  the  hundred Z^\?  ^e^ 
from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have,  by  the  jury  ^i^q  im„ 
sworn  at  such  court  leet,  been  annually  chosen  to  serve  the  office  of  consta-  dred. 
ble  of  the  said  hundred;  that  the  manor  oi'  A.  B.  extends  into  and  compre- 
hends two  tithings  and  no  more,  one  of  which  tithings,  from  time  immemorial, 
has  been  and  is  within  the  hundred  of  W  .  the  other  wiihin  and  parcel  of  ano- 
ther hundred;  that  from  time  immemorial  there  nas  been  and  is  a  court  leet 
within  the  manor  of  4-.  B.,  at  which  court  the  residents  within  the  two  tithings 
*  If  responsible  peraonfl ;  ?ep  Halt  c.  20:  8  Co.  42. 

VoT..  VI.  n 
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have  clone  suit  aod  service,  and  have  been  chosen  ty thing-men  ofthe  said  tyth-- 
ings;  that  by  ancient  custom  the  resiants  of  the  ty  thing  of  A.  B.  have  been 
chosen  and  served  as  jurymen  in  the  leet  ofthe  hundred,  and  have  been  elect- 
ed by  the  jury  of  the  court  leet  ofthe  hundred  to  be  constables  ofthe  hundred. 
The  question  for  the  opinion  ofthe  court  was,  whether  the  defendant  was  ex- 
empt from  serving  the  ojfRce  of  constable  for  the  hundred  of  W.,  by  reason  of 
his  then  being  a  resiant,  and  inhabitant  of  and  within  the  tithing  of  A.  B.,  being 
a  private  leet  within  the  leet  ofthe  hundred  of  W*?  The  Court  said:  there  is 
no  authority  or  dictum  whatsoever,  by  which  it  is  held  that  a  resiant  within  a 
leet,  within  the  hundred,  is  excused  iVom  serving  the  office  of  constable  of  the 
hondred.  Again,  where  there  is  a  custom  ofthe  sort  stated  in  this  special  ver- 
dict, there  is  no  authority  which  says,  that  such  a  custom  is  not  good;  on  th^ 
other  hand,  there  is  an  express  authority  of  a  case  of  Rex  v.  King,  reported 
in  two  books;  3  Keb.  230;  Freem.  348;  each  of  which  states  the  case  in  the 
same  way :  it  has  been  objected,  however,  that  these  are  books'  of  no  authori- 
[  131  *]  iy^  but  if  both  the  reporters  were  the  worst  that  ever  reported,  if  substantially 
they  report  a  case  in  the  same  way«  it  is  demonstration  of  the  truth  of  what 
the7  report^  or  they  could  not  agree.  Here  they  agree  in  Lord  Chief  Justice 
Hale's  saying,  '^  that  the  choice  of  a  constable  is  no  article  of  the  business  of 
the  leet;"  and  that  it  is  no  excuse  that  the  party  is  within  the  jurisdiction  of 
another  leet.  Another  authority  in  1 1  Mod.  125.  which  is  very  particular  and 
strong  lays  down  the  same  doctrine:  and  further.  Lord  Hale,  according  to 
Keble,  230.  adds,  that  if  generally  excused,  yet  by  custom  one  may  be  Kiable, 
Here  a  custom  is  found  by  the  verdict,  for  the  words  ancient  custom  must 
mean  such  custom  as  is  before-mentioned,  which  is  immemorial. 

(B)   As  TO  PARTICULAR  INDIVIDUALS. 

(a)  ^ed  persons. 
Affed  persons,  incapacitated  by  weakness,  are  ineligible  as  constables;  and 
in  Westminster  persons  above  63  years  of  age,  are  exprefisly  exempted,  by 
the  31  Geo.  3,  c.  17.  s.  13. 

(6)  Aldermen, 
Aldermen  are  not  bound  to  serve  the  office  of  constable;  see  Cro.  Car.  585; 
Uones,  62;  2  Hawk.  P.  C.  c.  10.  s.  40. 

(c)  Apothecaries. 
"By  the  6  &  7  W.  3.  c.  4.  apothecaries  in  London,  and  within  seven  miles 
thereof,  being  free  ofthe  company  of  apothecaries,  and  also  those  in  the  coun- 
try who  have  served  seven  years'  apprenticeship,  are  exempt  from  being  call- 
ed en  to  act  as  constables. 

(d)  Army,  officers  in. 
An  officer  in  the  army  is  not  privileged,  notwithstanding  he  is  bound  by  his 
office  to  personal  attendance  on  the  king's  person;  because  the  office,  being  of 
late  constitution,  shall  not  prevail  against  an  ancient  custom;  see  2  Hawk.  P« 
C.  c.  10.  8.  41;  1  lev.  233. 

(e)  AUofiieys. 
Attorneys  are  privileged  from  serving  the  office  of  constable;  Poordage's 
case,  1  Mod.  22.  abridged  ante,  vol.  ii.  p.  562;  S.  P.  Stone's  case.  E.  T.  1669. 
K.  B.  1  Vent.  16;  see  Noy.  113;  Cro.  Car.  389;  Mar.  30. 

(/)  Barristers. 
A  barrister  is  not  liable  to  serve  the  office  of  constable ;  Poordage's  case,  1 
Mod.  22.  abridged  ante,  vol.  iv.  p.  166;  see  2  Hale,  P.  C.  103. 
1    |oo  -|  (g)  Cusiom^Jwuse  officers. 

^J^J  Roy  v.  Clark.  T.  T.  1664.  K.  B.  Sid.  272. 

house  ^°  error,  a  custom  that  every  watchman  ofthe  custom-house  should  be  free 

watchmen  fr^™  serving  the  office  of  constable,  was  disallowed,  because,  there  being  sc- 
are not  ex  veral  watchmen  in  that  parish,  there  might  be  a  failure  of  persons  to  perform 
Jjppt-   ,      the  office;  and  so  judgment  was  affirmed . 
IS^      «    ,«,        .„       .         {h)  Dissenting  vtmUters. 

exempt  ^y  *  ^'  ^*  ^o.  s.  11.  every  teacher  or  preacher  in  holy  orders,  or  pretend- 

from  eerv    «^  holy  orders^  that  is,  a  minister,  preacher,  or  teacher  of  a  conirregation. 
log. 
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fihally  from  the  time  of  his  subscription  and  taking  the  oaths,  be  excvnpted  frood 
the  office  of  constable  And  by  stat.  5'2  G.  3.  c.  155.  s.  9.  every  teacher  or  ' 
preacher  of  any  congregation  or  assembly  for  religious  worship  of  protestants, 
who  shall  employ  himself  solely  in  the  duties  of  such  teacher,  ^c,  and  not  fol- 
low any  trade  or  other  employment  for  his  livelihood,  except  that  of  a  school- 
master, and  who  shall  produce  a  justice's  certificate  of  having  taken  and  made 
and  subscribed  the  oaths  and  declarations  specified  iii  stat.  19  G.  3.  c.  44. 
shall  be  exempt  from  the  civil  services  and  offices  specified  in  stat.  1  W.  c." 
ISj  see  pest,  tit.  Dissenters. 

{%)  Foreigners. 
Rex  t.  Ferdinand  de  Mierre.  T.  T.   1771 .  K.  B.  5  Burr.  278.  Natawlisi 

The  defendant  being  indicted  for  refusing  to  take  upon  himself  the  office  of*^  for«wii 
constable,  being  thereunto  duly  elected,  the  question  was.  whether  he  waa  ®l'-^y^^^^ 
gible,  being  a  foreigner  naturalized  by  a  private  act  of  parliament  ?  scablfs. 

JPer  Cur.  We  are  of  opinion  that,  as  the  office  of  constable  is  clearly  a  ci- 
vil office  of  trust,  and  the  legislature  have  expressly  incapacitated  the  natural- 
ized foreigner  from  taking  any  civil  office  of  trust,  generally,  and  without  ex- 
ception, it  is  not  in  the  power  of  the  Court  to  make  an  exception  which  the  le- 
gislature have  not,  in  the  present  case,  thought  fit  to  make.  Judgment  for  de- 
iendant.     See  li  W.  3.  c.  2;  1  Geo.  I.  c.  4. 

(  ;  )  Inspectors  of  LotUry  Offices, 
Rex  V.  Wood,  T.T.    1795.  K.  B!   1  Esp.  358.  Th«  iospM 

This  was  an  indictment  against  an  inspector  of  lottery  offices  for  refusing  to^<>"  ^^^^^^ 
accept  the  office  of  constable .     The  defence  relied  upon  by  the  defendant  was,  ^•'^  i-^?f** 
that  his  office  was  of  a  public  nature,  and  would  not  admit  of  the  interference, 
that  the  office  of  constable  would  necessarily  occasion .     But  Lord  Kenyon 
said,  that  as  this  office  could  be  served  by  deputy,  the  defendant  was  not  inel- 
igible. 

(k)  Justices  of  the  peace. 

Dblamottb's  CASE,  £«  T.  1724.  K,  B,  1  Stra.  698,  r  ^^  n 

D«  was  a  justice  of  the  peace  in  Kent,  and  lived  at  Blackheath  and  in  Lon-  j^tieea  of 

don;  and  oeing  appointed  a  constable  in  London,  motion  was  made  for  a  writ  the  peace 

of  privilege,  and  Cro,  Car.  585,  cited.     But  the  Court  denied  it,  saying  he  in  another 

might,  if  he  pleased,  apply  to  the  sessions,  under  the  statute  of  Car,  2,  *f."?^7  "• 

il)  Masters  of  art .  ehjiWe. 

Quere  whether  a  master  of  arts  is  liable  to  be  chosen  constable;  see  2  Vin 
Abr.  428^431. 

(tn)  MiliHa  men. 
No  Serjeant,  corporal,  nor  private  man,  serving  in  the  militia,  shall,  during 
the  time  of  such  service,  be  liable  to  serve  the  office  of  constable;  see  S6  Greo.  .     _.^ 
-J.  c.  IU7.  cate  under 

(n)  Papists.  the  itatate 

By  31  Geo.  3.  c,  3^,  Roman  Catholic  ministers,  on  taking  the  oaths  ot  con- 10  &  ii  W. 
Ibnnity  to  the  regulations  of  that  statute,  are  exempted,  8*  «•  23. 

(o)  Physicians,  ofconvio 

It  seems  that  a  practising  physician  may  be  chosen;  see  2  Haiii4c.  P,  C,  c.  Janlaria 
10.  s.  41;  1  Sid.  431;  I  Mod.  22;  2  Keb.  578;  unless  he  be  a  president  orj^  ^t,  pa 
fellow  of  the  College  in  London;  32  H,  8.  c.  40,  rieh  of  %, 

( p)  Prosecution  of  felons .  which  con 

MosELET  v.  Stonehousb.  H.  T.  1806,  K.  B,  7  East,   174;  S,  C.  3  Smithes  »i»toy  •• 

Rep,  181.'       .  IS£-hI? 

The  Court  were  in  this  case  called  upon  to  decide  whether  a  certificate  |'^p^ 
granted  by  a  judge  at  the*  assizes  upon  the  apprehension  and  conviction  of  a    [  i24| 
burglar,  exempting  the  prosecutor  from ''  all  and  all  manner  of  parish  and  ward  rate  parish 
offices,"  exempted  the  party  from  serving  the  office  of  petty  constable  for  a  oflioet,  waa 
township  within,  but  not  co-extensive  with  the  parish  where  the  felony  was  com-'holden  on 
mitted,  and  for  which  the  certificate  was  granted ;  to  which  office  he  had  been  »«™«nf«' 
appointed  at  the  court  leet  of  the  manor  co-extensive  with  such  township.  The  ^^1^^^ 
Court  said:  this  question  depends  upon  the  construction  which  is  to  be  given  to  (Voni  terv 
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the  of        these  ivori?  in  the  statute  10  &  1 1  W,  3.  c-  33.  s.  1  •  importing  **  that  he  shall 
fico  of  con  |,e  digi'harged  Irom  all  manner  o;' parish  and  ward  offices  within  the  parish  and 
stable  for     ^^^^^  where  the  fol  >ny  was  commilted."     Is  then  this  word  parish  offict  to  be 
rare*u>wn     c  nsirutd  so  st'-ictly  as  t*-  api>l>  only  to  a  parish  office  strictly  so  called,  and 
ship  of  M.,  an  offi  e  elected  by  and  exercised  over  the  parish,  and  which  will  probably 
although      exclude  many  nffirefi  which  are  evcrcised  in  the  parish,  hut  the  limits  of  which 
the  manor   ag  in  {(^is  case,  are  not  cn-extensive  with  the  parish?     It  is  clear,  however, 
ofM,  atihejj^gj  in  the  statutes  cited  for  the  plainti   ,  as  in  the  13  Sf  14  Car.  2.  c.   12.  and 
whlch^wch  ^^®  18  G.  ri  c    19.  the  legislature,  in  several  instances,  speaks  of  the  headbo- 
coDstable     rough,  tithing-man,  and  every  other  parish  officer,  although  there  is  not  a  con- 
wsa  cboden  stable,  headborough,  or  tithing-man,  properly  so  called,  being  strictly  a  pa- 
was  not  CO-  rish  officer,  but  only  one  who  exercises  his  office  in  the  parish  and  for  the  pa- 
**^h"V*     rish.     In  that  sense  the  legislature  used  the  words  in  this  statute,  otherwise  a 
^^JJ'JjtJjP*  great  part  of  the  kingdom  would  be  deprived  of  the  full  benefit  of  this  act.     It 
nas  been  attempted  to  explain  the  words  parish  and  ward  officers  by  a  strict 
construction,  as  applying  only  to  officers  for  the  whole  parish,  or  for  a  ward 
that  is  an  hundred  in  the  parish.     But  that  construction  is  not  to  be  relied  up- 
on, for  it  would  comprehend,  in  that  case,  only  one  head  constable.    See  Cro. 
Car.  164;  Burr.   1182;  1  Bl.  Com.  So5',  T.  Jones,  212;  Comb.  20;  1  Rol. 
Abr.  535.  I,;  1  Bulst,  174. 

(9)  Publicans. 
"^Mitii^  j^^^.^^  ^  T.   1703.  K,    ..  6  Mod.  42, 

constablw       ^^^  HoU,  C.  J.     No  man  who  keeps  a  public  house  ought  to  be  a  Con- 
'  stable. 

(r)  Servants  of  Members  of  Parliuinent. 
Servants  of  members  of  parliament  are  exempt;  see  2  Hawk   P.  C.  c.  10. 
s.  39;  10  Geo,  3.  c.  50. 

(j?)   Surgeons. 
Rex  v.  Pond.  M.  T.   1718.  K.  B.  1  Com.  312. 
By  custom,      This  was  an  indictment  against  the  defendant,  a  surgeon,  for  refusing  the 
that  oTber    office  of  constable.     It  was  moved  that  a  noli  jyrosequi  might  be  granted,  for 
aargeons,     ^Y  ^^^  5  H.  8.  c.  6.  upon  the  petition  of  the  warden  and  company  of  surgeons, 
as  w«ll  as    it  was  enacted    that  the  supplicants    be    not    chargeable  of  constableship, 
membea  of  watch  office,  bearing  arms,  and  inquests,  in  the  city  of  London;   and  by  32 
the  college,  [j     3     ^    42.    all   persons    of  that   corporation   were  exempt   from    bear- 
fronT^beinf'  *"^  arms,  or  putting  on  to  watch  or  inquest;  and  therefore,  by  their  charter,  2 
cboaen  con"^^^-  '•>  ^^^Y  ^^^  exempt.      I  ut  the  Court  said:  although  it  has  been  holdcn 
atablea.*      that  physicians  are  not  exempt;  vide  ante,  p.  123;  yet  it  is  said  by  Keble  that 
[   125  I    surgeons  may  be  exempt;  and,  by  the  equity  of  the  statutes  and  custom  of  the 
realm,  all  surgeons  have  been  allowed  the  same  privilege,  and  therefore  a  fwL 
pros,  was  allowed. 
Teaant  in  (^)    Tenants  in  ancienl  demesne. 

•»«»««V<*e  Avon.  M.  T.   1679.   K.  B.   1  Vent.  344. 

Sble*  ^  ^  *  ^"  ^"  indictment  for  not  taking  upon  him  and  executing  the  office  of  con- 
stable, the  quesrion  was,  whether  a  tenant  in  ancient  demesne  was  eligible  to 
that  office?     And  the  Court  held  that  he  was. 

(«)   Vtsiim^s  of  poor  houses, 
"By  22  Geo.  3,  visitors  of  poor  houses  are  exempt  from  all  parochial  offices. 

{v)   Volunteer's. 
By  the  57  Geo.  3.  c.  44.  members  of  volunteer  corps  are  exempt  from  the 
office  of  constable. 

(tu)  Woman. 
Rexv.  Stubbs    E,  T.  1788.  K.  B.  2.  T.  R.  406.  abridged  pos/, 

tit.  overseer, 
in  this  case  the  Court  said:  there  are  many  instances  where,  in  offices  of  a 

*  Aod  by  the  5  H.  8.  c.  6;  32  H.  8.  e.  42;  18  Geo.  2.  c.  16.  all  sargeona  free  of  the 
Surgeon's  Company  in  London,  examiDed,  pproved,  and  exercising  the  same,  are  exempt. 
But  a  member  of  the  Barber's  Company  in  London,  not  an  approved  surgeon  under  the 
32  Hen.  cannot  claim  to  be  exempt  from  serving  the  office  of  constable;  Rex  v.  Chappie, 
3  Camb.  91.  abridged  ante,  vol.  4.  p.  1. 
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iiigher  nature  (than  overseer),  women  are  held  not  to  be  disqualified,  as  in  the  Jng*"^**^jj^ 
case  of  (he  office  of  high  chamberlain,  ;high ^constable,  and  marshal,  and  that,^^^  ^^^ 
of  a  common  constable,  which  is  both  an  office  of  trust,  and  likewise,  in  a  de-atabiea.* 
gree,  judicial;  see  Cro.  Car.  389.  scmbir  contra, 

.     ^C,    As  TO  PERSOxS  RESIDING  WITHIN  PRIVILEGED  PLACES. 

A  college  barber  at  Oxford,  th  'Ugh  he  resides  in  the  city  out  of  the  college, 
seems  exempt  from  serving  the  office  of  Constable,  being  entitled  to  the  privi- 
leges of  the  university;  I&x  v.  Routledge,  ^  Doug.  531.  abridged  posij  tit. 
University. 

(D)    As  TO  THE  DISCHARGE  OF  PRIVILEGED  PERSONS.  |^    1^6    ] 

If  a  privileged  person  be  improperly  chosen  constable,  it  seems  such  peson  On  an  ap 
may  be  relieved  by  the  Court  of  K.  B.;  see  2  Hawk.  P.  C.  c.  10.  s.  41.  plication 

III    RELATIVE  TO  THE  ELECTION  OF  CONSTABLES.       ^a%-antl 

-  Rex  v.  Lane.  H.  T.  I82J.  K.  B.  5  B.  &  A.  488;  S.  C   1  D.  ^  B.  76.      against  a 

On  an  application  for  a  qiio  tcarranio,  the  affidavits  in  support  of  the  rule  couatable, 

stated  that  for  50  years  back,  and  as  long  as  deponents  could  recollect,  there  **?•  aitida 

had  been  a  custom  in  the  town  to  elect  a  constable  in  a  particular  mode,  but  y"*  ™"'?» 

did  not  expressly  state  that  they  believed  such  custom  to  be  immemorial.    The  [^•"ha'dae 

Court  discharged  the  rule,  although  it  was  urged  that  it  was  sufficient  if  facts  election,  ez 

wore  stated  from  which  a  jury  would!necessarily  draw  that  conclusion;  obser- preasiy 

ving,  that  it  might  be  quite  consistent  with  these  affidavits  that  the  parties  ma-»*»o^v  »n  vn 

kins  them  misht  know  when  the  custom  originated.  e^ivocal 

°  ^ °  custom  to 

ly.  RELATIVE  TO  THE  SWEARING  OF  CONSTABLES.t     JaTticnia* 

1.  Rex  V.  Franciiard.   H.  T.    1742.   K.  B.  2  Stra.    1149.  manner.t 
The  defendant  was  chosen  constable  of  Milborne-port  at  the  leet,  which 

was  immediately  adjourned,  and  he  was  afterwards  sworn  m  before  a  single  One  magis 
justice  of  the  peace;  and  on  a  motion  for  an  inf^jrmatlon,  as  not  being  duly  ^*^®  "\^y 
sworn,  the  Court  held  it  a  good  swearing.      See  Salk.  175;  Sir  T.  Jones,  212;  '^*"  J.°  J 
2  H.  P.  C.  88.  ^^ 

2.  Davenport  V.  Israel,  T.  T.   169i.  K.  B.  ^'orab. '285. 

A  mandamia  was  granted  to  a  steward  of  a  court  leet  to  swear  a  constable,  j^^  ^^  ^^^ 
He  returned,  that  there  was  no  court  held  where  he  could  swear  him.     It  ap-  pei  the 
peared  by  the  affidavits  that  the  steward  had  omitted  to  hold  a  court  for  that  swearing  of 
purpose.     But  Holt,  C,  J.  said,  he  should  have  said  how  he  is  steward;  for  if*  manda 
he  be  not  steward  by  patent,  he  could  not  hold  a  court  without  the  lord's  ^*''®9"  ^g^e^JJ 
tion,  and  then  not  in  contempt.     It  roust,  therefore,  be  shown  how  he  '^ofacoait.!! 
steward*. 
V.    REJ.ATIVE  TO  THE  PRO:  EEDINGS  A^'D  PUNISHMENT 

FOR  REFUSING  THE  OFFICE  OF  CONSTABLE.  |   i^  i 

1.  Rex  V.  Ix).NE.  M.  T.  1733.  K,  B.  2  Stra.  920.  A  constable 

The  indictment  eet  forth,  that  at  a  wardmote,  held  according  to  the  custom  elected  at 
of  the  city  of  London,  for  the  ward  of  Langhornc,  the  defendant,  bein^  an  in- a  conrt-leet 
habitant  and   paying  scot  and  lot,    was  chosen  constable,  and  had  refused  to^borefasee 
execute  the  office.     After  a  verdict  for  the  king,  it  was  moved  in  arrest  ^^bo^indicted 
judgment,  that  this  was  not  an  offence  indictable,  but  the  proper  remedy  was^^j  jjj,  ^^ 
for  the  steward  to  fine  him,  and  tho  Queen  v.  Dasey,  Hil.  10  Ann.  Salk.  176.  iions,  or 
was  cited.     It  was  insisted  for  the  king,  that  they   might  proceed  either  way;  amerced  at 

♦  For  she  may  procure  another  to  servo  for  her;  1  Bac.  Ab.  888;  2  Hawk.  P.  C.  c.  10.  the  leet.^ 
8.  37. 

t  The  eenioDs  have  power  to  ozamine  the  legality  of  the  election  in  the  court  leet;  Rex 
V.  Stevens,  T.  Jone&,  212.  abridged  aniCy  p.  117. 

t  No  panicalar  form  being  din  cted  by  any  rtatnte  for  the  constable's  oath,  it  has  long 
been  the  practice  to  swear  them  generally  *'  to  the  dae  execution  of  the  duty  as  constables 
till  others  are  dppoimed  in  their  places;"  see  Dick.  Sess.  Guide,  62. 

The  persons  elected  must,  it  seems,  be  summoned,  and  dii'ected  when  and  where  to  take 
the  oaths  of  office;  Flecher  v.  Ingram,  5  Mod.  129.  abridged  post,  p.  127. 

§  Though  it  is  usual  for  him  to  be  sworn  ni  the  sessions;  see  Dalt.  J.  c.  28. 

0  Or  a  judge;  see  2  Hawk.  P.  C.  c.  10.  And  if  the  constable  when  chosen  refuses  to 
be  sworn,  a  justice  of  the  peace  may  bind  bim  over  to  the  next  assizes  or  session*;  see 
Dalt.  J.  c.  28. 

V  But  it  teemt  he  cannot  be  committed  inftanter;  see  Cro.  Car.  667. 
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3  Kelt.  197.  230;  Cro   Car.  557;   1  Sid.  272;  Cumb.  416;  Skinner,  669;  008 
Easrer,  8  Ann   Queen  v.  Jennings.  5  Mod  96:  1  Vent.  344,  Trin.  £nt.  !^1. 
Pfv  Car      There  is  no  express  determination  that  it  is  ill,  for  Dasey's  case 
had  many  other  faults.     This  is  an  office  concerning  the  public  justice;  and  if 
the  party  be  absent,  he  cannot  be  fined,  and  it  will  be  inconvenient  to  stay 
Bvtthe  pe  till  the  next  court  da>  for  a  presentment  of  his  refusal.     Lee,  J.  said,  he   had 
naltiM  111     g^g^  ^  manuscript  report  of  the  case  cited  from  Salk.  175.  wherein  Holt,  C. 
not  be  dia    ^-  ^7®  ^^^  party  may  be  indicted.     Therefore  judgment  for  the  king, 
trained  for  2.  F.  ETCHER  v.  I  gram.  H   T.  1696.  K.  B.  1  Salk    175;  S.  C.  5  Mod.  129; 
in  the  ab  S.  C.  1  Ld.  Raym.  69;  S.  C.  Comb  350;  S.  C.  Holt,  187. 

seoce  of  an      In  an  action  of  replevin  for  taking  the  plaintiff's  mare,  the  defendants  made 
**?*"***  Jf°*  conusance,  that  the  place  in  which  is  within  the  manor  of  She wston,  where 
risiiifr^tbe  •^^^^  ***  ^  court  leet,  and  that  the  jury  of  the  said  leet,  time  out  of  mind,  have 
distress.       chosen  one  ot  the  inhabitants  within  the   manor  to  be  constable,,  and  that  the 
person  so  ch  sen,  by  the  said  custom,  is  to  serve,  or  forfeit  a  reasonable  pen- 
alty, to  be  imposed  by   the  jury  at  the  said  leet;  that  the  plaintiff  was  elected 
.  accordingly,  and  ordered  t<    taKc  on   him  the  office,  on  penalty  of  40«.  and 
I    128   1  ^^crco^^A^  notice,  but  neglected;  which  was  presented  at  the  next  leet,  and 
^ J  If  liQ    he  had  thereby  forfeited  H^s.   for  which  the  defendant,  as   bailiif  to  the   lord, 
be  indicted  took  distress.     Upon  demurrer,   and  joinder  in  diemurver,  the  court  said :  of 
the  iudict    common  right,  the  constable  is  to  be  ch'^en  by  jury  in  the  leet;  and  if  the  par- 
meot  ought  ty  chosen  is  present,  and  rf'tuses,  the  steward  may  fine  him;  if  absent,  the  bo- 
th 't  ih^  d  ™*S®  muBt  present  his  refusal  at  the  next  c^urt,  and  then  he  shall  be  amero- 
fendant^    *ed;  also  if  the  party  chosen  is  present,  he  shall  take  the  oath  in  the  leet;  if 
was  chosen  absent,  before  the  justices  of  the  peace,  who  shall  administer  the  oath  to  him 
by  a  saffi    as  conservators  of  the  pear*e  at  common  law;  but  a  custom  ought  to  be  alleg- 
cient  aothoed  for  distraining  for  the  penalty,  which  is  not  done  here.     Therefoie  judg- 
'k^'k    K  A  ^^^^  ^^^  given  for  the  plaintiff. 

boricTof  ^-  Rex.  v.  HARprn.  T.  T.  169^  K.  B.  5  Mod.  Rep.  96;  S.  C.  Comb.  328. 
his  elec  This  was  a  motion  to  quash  an  indictment,  which  set  forth,  that  the  defen- 

tion.  dant,  being  quali  ed  to  be  a  constable,  was  deb.  mod4)  eUcius  to  serve  that  of- 

So  it  ouflht^^^  ^^  Islington,  and  that  he  had  notiee  of  it,  but  did  not  take  the  oath  to  exe- 
to  state  be  ^"^^  ^^^^  office,  The  objection  was,  that  the  indictment  should  set  forth  that 
fore  whom  he  was  chosen  by  one  who  had  sufficient  authority,  and  that  he  was  summoned 
the  oessioDB  before  a  justice  of  the  peace  to  take  the  oath,  and  therefore  it  not  appearing 
were  held.  ||q^  ^e  was  chosen,  and  that  he  had  notice,  the  indictment  ought  to  be 
And  show  quashed. 

thattheelec    4.  Rex  v.  Vaws.  M.  T.  1669.  K.  B.  1  Mod.  Rep. 24;  S.  C.  2  Keb.  580. 
tioo  took         Qn  motion  to  qua^^h  a  presentment  for  refusing  to  be  sworn  constable  of  a 
place  at  ^*>®  hundred,  borause  the  presentment  did  not  mention  before  whom  the  sessions 
cribed  by     ^^i*®  held,  the  court  made  the  rule  absolute. 

Magna  5.  Reg.  v.  J  ^NI^Gs.  E.  T.  1709.  K.  B.  1 1  Mod.  215. 

Charta,  or  On  an  indictment  for  refusing  the  office  of  constable,  it  was  urged  as  anob- 
that  there  jection,  the  indictment  stated  the  election  to  have  been  at  a  court  leet  held  the 
IS  a  pre  ]  g^^  ^^y  of  September.  Now,  Magna  (  harta.  c.  5.  that  all  leets  shall  not  be 
thoruina  a"  ^®'^  ^^^  ^^^y  ^^*^®  ^^  *  year,  one  within  a  month  after  Easter,  and  the  other 
deviation,  within  a  month  afler  Michaelmas,  and  this  court  is  said  to  be  held  the  16th 
day  of  September,  and  they  have  not  laid  any  prescription  to  hold  it  at  thai 
Bat  an  in  time,  contrary  to  stat.  3  Keb.  192.  230.  255.  the  King  v.  Bernard,  8  W.  3; 
dictment     Deckin's  case.  2  Saund.     The  counsel  for  the  indictment  argued,  that  it  was 

duly  elect  dictment  good  notwithstanding^  and  that  a  person  may  prescribe  to  hold  a  court 
ed  at  a  leet  at  another  time  than  is  named  in  Magna  *  harta;  and  it  shall  be  presum- 
court'leet  ed  that  this  was  so.  Per  Cur.  Indeed  a  person  may  prescribe  so;  but,  un- 
is  safficient  less  that  prescription  appears,  it  shall  not  be  presumed,  the  indictment  must  bo 
since  the      quashed. 

So^lsThe  6-  ^EG.  V.  Jevmngs  E.  T.  1709.  K.  B.  1 1  Mod.  215. 

was  elected  The  defendant  was  indicted  for  refusing  to  take  on  him  the  office  of  high 
high  consta  constable  for  the  hundred  of  Farnham,  having  been  in  a  due  and  lawful  man- 
hie .  ner  elected,  &c. ,  to  which  the  defendant  pleaded  not  guilty,  and  Hhe  jury 
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found  a  special  verdict.  It  was  objected,  that  it  was  act  said  to  what  he  was 
elected,  only,  ^'  in  due  and  lawful  manner  elected,  Sic.  But  the  court  said, 
that  In  the  absence  of  other  evidence  it  was  to  be  presumed  that  it  was  as  high 
constable. 


VI.  RELATIVE  TO  THE  DUTIES  OF  CONSTABLES.  [  129  J 

(A)    To  TAKE  THE  OATH  OF  ALLEGIAVCE.  High  COn 

By  the  1  Greo.  1 .  c.  2.  high  constables  are  to  take  the  oath  of  allegiance,  8U-"****|^  , 
premacy,  and  abjuration,  as  others  who  qualify  for  offices*,  but  they  are  "^ot  JJ^'^j^jj^  *^f 
within  the  ^  Geo.  2.  c.  2.  as  to  receiving  the  sacrament,  and  subscribing  allegiance; 
the  declaration  against  transubstaniiation;  and  petty  constables  are  exempted  bat  petty 
from  both.  need  not.* 

(B)    To  FIND  SURETIES. 

By  65  Geo.  3.  c.  o I.  s.  19,  justices  are  empowered  to  demand  and  take, 
whenever  they  think  fit,  good  and  sufficient  securities  from  the  high  conata- 
ble's  employed  in  the  collecting  and  levying  the  county  ra'es. 

(C)    To  SHOW  HIS  WARRAVT,  BUT  NOT  TO  PART  WITH  IT. 

It  is  the  duty  of  a  constable  executing  a  warrant,  if  required,  to  show  the 
same  to  the  person  against  whom  it  is  issued ;  see  27  G^o.  3 .  c.  JO ;  unless  he 
be  sworn,  and  commonly  known  to  be  an  officer,  and  act  within  his  own  pre- 
cincts; then  he  need  not  show  his  warrant  to  the  party,  notwithstanding  he 
demand  the  sight  of  it;  see  2  Hawk.  P.  C.  c.  13,  s.  ^28;  I  Hale.  P.  C.  c. 
458;  1  East,  P.  C.  319.  But  in  no  case  is  a  constable  justified  in  parting 
with  the  warrant  out  of  hid  own  possession;  see  1  East,  P.  C.  319. 

(D)  To  ACT  WITHOUT  WARRANT.     And  sec  po«£  134. 
1.  Reg.  v.  Tooley.  M.  T.  1709.  K.  B.   11  Mod.  248;  S  C.  2  Lord  Raym.  To  enable 

1299;  S.  C.  Holt,  485.  S.  P.  Clapton's  case.  M.  T.  I69I.  K.  B.  12  Mod.  f  *'**"*"'?!? 

666;  S.  C.  Holt,  408.  oat  a  wir 

In  this  case  \\  was  agreed  that  whenever  a  constable  may  take  up  any  per- rant,  good 
son,  it  must  be  either  an  actual  breach  oftkepeacCy  ar  upon  s^ood  fprounds  of  sus- gronnda  of 
picion,  and  the  cause  of  that  suspicion  must  be  shown  ^  because  it  is  traversable;  "iwpicion 
and  in  case  of  suspicion,  whore  there  is  a  felony  done,  there  is  no  difference  ™"^  **® 
between  a  public  and  a  private  person.  r  |«aio  n 

2.  Samuel  v.  Payne.  E.  T    1780.  K.  B.  I  Doug.  3.59.  »-  '""^  ^ 

Trespass  and  false  imprisonmeut  was  brought  against  one  P.  a  constable,  ^^  ^  reason 
and  two  others,  upon  the  following  case.     H.,  one  of  the  defendants,  charged  ^ble  ckarge 
the  plainti'^  with  having  stolen  some  laces  from  him,  which  he  said  were  in  the  of  felony. 
plaintiff's  house.     Upon  this  charge,  a  search  warrant  was  granted  by  a  jus- 
tice of  the  peace,  but  upon  the  search  the  goods  were  not  found;  and  though 
no  warrant  had  been  granted  to  apprehend  the  plaintifl,  yet  P.,  and  one  de- 
fendant, who  was  an  assistant  to  P  ,  arrested  the  plaintiff,  and  carried  him  to 
the  Poultry  Compter,  on  a  Saturday,  when,  no  alderman  be  ng  sitting,  he  was 
detained  until  the  Monday  following;  and  then,  afler  examination,  was  dis- 

*  It  18  the  doty  of  constablea  to  enforce  the  penalties  aguinst  ale-hoase  keepers;  see  1 
Jac.  I,  c.  9;  8  Car.  1.  c,4;  26  Geo.  2.  c.  81.  To  make  an  aaserament  for  the  repuini  of 
bridges;  I  Hawk.  P.  C.  c  77.  a.  7.  To  pnrsae  bnrglnrs;  Cro.  Eliz.  16.  To  assist  in  the 
management  and  inforcenieot  of  the  cnatoros;  12  Car.  2.  c.  19;  13  &  14  Car.  2.  c.  11. 
To  prevent  drnnkenneas;  4  Jac.  I.e.  6.  To  porsue  felons,  and  keep  the  goods  foood  on 
them  ootil  trial,  and  then  retorn  them  as  directed  by  the  Court.  To  assist  at  fires.  To 
enforce  the  statutes  against  nnlawful  fishing.  To  resist  in  forcible  entries;  5  Rep.  2  To 
assist  in  patting  the  statutes  in  force  against  hawkets  and  pedlars;  8  &  9  W.  8.  c.  25;  II 
Geo.  2.  c.  26.  To  suppress  illegal  lottery  offices;  27  Geo.  3  c.  1.  To  search  and  eiam- 
ine  if  any  persons  use  other  measures  than  those  agreeable  to  the  standard;  31  Geo..  2.  c. 
17.  To  make  presentments  against  a  breach  of  the  peace;  Dalt.  J.  P.  474.  To  assist  in 
levying  duties  on  servants;  25  Geo.  8.  c.  43.  To  enforce  acta  against  the  profanation  of  a 
Sonduy;  I  Car.  1.  c.  1,  29  Car.  2.  c.  7.  To  levy  penalties  for  swearing;  see  19  Geo.  2. 
c.  21.  To  assist  in  enforcing  the  laws  regulating  turnpikes.  To  assist  in  enforcing  the 
laws  agftinst  vagrants.     To  assist  in  sav'ng  ships  from  wrecks;  12  Ann.  st.  2.  c.  18. 

t  And  where  A.  was  possessed  of  corn  at  S.,  and  W.,  the  servant  of  B.,  by  command 
of  B.,  carried  away  the  corn,  A.  prayed  the  constable  to  detain  W.  till  he  could  procure  a 
warrant  from  a  justice  of  peace,  which  he  did;  it  was  holden  that  a  constable  cannot  detain 
any  person  b«it  for  felony:  seo  Prownl.  19**. 
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charged.     At  the  trial  a  verdict  was  found  against  all  the  defendants.     The 
judge,  before  whom  the  cause  was  tried,  and  the  counsel  on  both  sides,  con- 
sidered the  rule  (»f  law  to  be,  that  if  a  felony  has  actually  been  committed,  any 
man,  upon  reasonable  and  probable  grounds  o£  suspicion,  may  justify  appro- 
h'mding  the  suspected  person,  and  carry  him  before  a  magistrate^  but  that  if 
no  felony  has  been  committed,  the  apprehension  of  the  suspected  person  cannot 
be  justified  by  any  body.     It  was  therefore  left  to  the  jury  to  consider,  wheth- 
er any  felony  had  fteen  committed.     The  rule,  however,  was  considered  as  in- 
convenient and  narrow;  because  if  a  man  charges  another  with  felony,  and 
requires  an  officer  to  take  him  into  custody,  and  carry  him  before  a  magis- 
trate, it  would  be  most  mischievous,  that  the  officer  should  be  bound,  first  to 
try  the  truth  of  the  charge,  and,  at  his  peril,  exercise  his  judgment  upon  it. 
He  that  makes  the  charge  should,  alone  be  onsworablc,  and  the  officer  does 
his  duty  in  carrying  the  person  accused  before  a-magistrate,  who  is  authorised 
to  examine,  and  either  to  commit,  or  discharge,  according  to  the  result  of  that 
examination.     On  this  ground,  therefore,  a  motion  was  made  for  a  new  trial; 
But  semb.    and  the  Court  were  of  opinion  that  the  charge  was  a  sufficient  justification  to 
that  the  as  the  constable  and  his  assistants;  the  rule  was  consequently  made  absolute. 
priDcipa)  f«)^°  ^^®  ^^^  '^^^^  the  jury  found  a  verdict  against  H..  who  made  the  charge; 
Ion  is  not     hut  for  the  other  two  defendants,  who  acted  upon  the  charge  so  made, 
sufficient  to  3.  Isaacs  v.  Brand.  T.  T.  1817.  K,  B.  2  Stark.  167 

JBstify  a  One  of  three  boys,  who  had  been  apprehended  for  a  thefl  of  silk  from  the 

constablein  i^om,  confessed  the   robbery,  and  stated  that  he  had  sold  it  to  the  plaintiff; 
frnf^per     '^^  latter  denied  the  charge,  but  admitted  that  he  had  some  silk  in  his  posses- 
I    131   1  ^^^"'  though  he  did  not  buy  it;  the  defendant  howevert  subsequently  took  him 
son  on  Kns  into  custody,  without   a  warrant,  on  su5ipicion  of  having  received  the  stolen 
picion  of    silk;  he  was  however  subsequently  discharged  by  the  lord  mayor.     The  plain- 
haying  re    tin'  brought  an  action  for  false  imprisonment,  and  on  the  trial.  Lord  EUenbo- 
ceived  sto    rough  expressed  his  opinion  that  the  assertion  of  the  boy  was  insufficient,' in 
en  proper  ^y^^  absence  of  other  evidence.,  to  justify  the  defendant's  conduct,  and  left  it  to 
the  jury  to  say  if  good  ground  were  shown  for  the  apprehension. — Verdict  for 
And  where  the  plaintiff. 

Lm  March  "^^  Atkinson  v.  Crouch.  M.  T.  1689  K.  B.  1  Salk.  407. 

ed  for  sal  ^^  trespass  for  taking  salmon,  the  defendant  justified  by  the  1  Eliz.  c.  17. 
mon  caoght  ^^r  that  he  was  a  constable,  and  that  the  salmon  were  caught  at  an  undue  sea- 
at  an  impro  son.  Upon  demurrer,  the  plea  was  adjudged  ill,  because  he  did  not  show 
per  season,  a  warrant;  for  a  constable  cannot  intermeddle  without  a  warrrant,  nor  the  Icet 

den'b^and  ^^'*^**^"*  *  presentment. 

to^have^a  ^'  ^}-^P^ORD  v.  Brandon.  M.  T.  1810.  C.  P.  2  Campb.  358. 

warrant.  ^^  ^  action  of  assault  and  false  imprisonment,  it  appeared  that  the  plaintiff, 

And  a  con  *  ^^'''^^^^r,  having  gone  to  coyent  Garden  Theatre  shortly  afler  its  rebuilding 
stable  can  ^^  which  period  great  confusion  took  place  in  consequence  of  a  rise  in  the  pri- 
not  arrest  ^^^y  conducted  himself  in  a  manner  which  clearly  implicated  him  in  a  partici- 
for  nn  af  pation  in  the  riot;  he  however  sat  quietly,  and  on  retiring  from  the  theatre 
fray  after  it  was  taken  into  custody  by  a  constable,  at  the  instance  of  the  defendant.  Sir 
is  over  with  Ji^g  Mansfield,  C.  J.  expressed  an  opinion,  (hat  if  order  had  been  restored 
rant^bu"  ^°"?  before  the  plamtifTleft  the  theatre,  the  defendant  was  not  justified  in  ar- 
durinv  its  fasting  him;  though  if  th(^  riot,  which  he  had  instigated,  had  not  subsided  at 
progress  ho  ^hat  time,  it  would  be  otherwise',  and  he  might  then  be  said  to  have  been  ar- 
niay.  rested  while  committing  the  offence.     He   Icfl  the  question  to  the  jury,  who 

found  for  the  plainti  i.     See  Kitch.  on  Courts,  93;  Cro.  Eliz.  375. 
It  IS  the  da  (E)  To  ACT  WITH  a  warrant. 

tifgo  be  ^^^  Holt,'G.  J.  On©  might  take  a  warrant  to  search  a  suspicious  house  upon- 

yond  the  ^  felony  committed,  but  that  it  is  at  his  peril  to  execute  it  in  due  time,  and  at 
power  con  suspected  houses  only;  and  though  a  constable  may,  by  virtue  ofsuoh  warrant, 
^'^/''"^^  on  search  the  house,  anil  do  all  things  that  his  warrant  does  authorize  him  to  do, 
htm  by       yet  if  he  goes  bcvond  his  warrant,  by  which  anv  one  is  damaged,  he  is  answer- 
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2.  Reg.  v.  Toole  v.  M.  T.  1709.  K.  B.  1 1  Mod.  248.  [  132  l 

P*>r  Cur.     When  a  constable  has  a  warrant,  he  is  tied  up  to  that  warrant  to  But  to  act 

act  only  as  that  dj-ects.  Mtrictly  a« 

(F)  To  ACT  WITHIN  HIS  PRECi.vcT.  ^  directg^* 

v.NoRMiN.  H.  T.  1698.  K.  il  I  Ld   Rayin.  7:36.  liid  a^n° 

Holt,  C.  J.  ruled,,  that  a  constable  may  exccuie  the  warrant  of  a  justice  of  table  naj/ 
peace,  &.c.  out  of  his  liberty,  but  he  is  n>t  compellable  to  execute  it  there.         if  he  plena- 

'     2,  Anon.  T.  T.  1696   K.  B.  Comb.  446.  ».  act  oat 

It  was  resolved  in  th  s  case  that  a  constable  is  an  officer  but  for  his  particu-  ^f^  P'^ 
lar  vill;  and  though  he  may  execute  warrants  in  any  other  part  of  the  county,  ^nd  bt  tb 
(as  any  other  person  may,)  yet  he  is  not  compellable  to  do  it,  though  the  coo-i^iiatom  o^ 
trary  is  practised  in  London  by  custom.  .  Loatfon  it 

3.  Rex  v.  Weir.  E.  T.  1823.  K.  B.  1  B.  *1^  C.  288;  S.  C.  2  D.  *  R.  444.  ■•eina  he 

S.  P.  Case  of  Village  of  Chorlky.  T.  T.  1699.  K.  B.  1  Salk.  176;  S.  ■«ybecom 
C.  3  Salk.  98.  S.  P  Milton  v.  Grbev.  T.  T.  1804.  K.  B.  5  East^ 2SS.  J^"^ *•  *• 
S.  P.  I^latcher  y.  Kemp.  Sum.  Ass.  1782.  I  H.  Bl.  16.  o,  **' 

A  warrant  for  levying  a  rate  was  directed  <4o  the  constables  of  the  parish  ofThovgb  it 
W  ,  und  to  all  others  his  majesty's  officers  whom  this  may  concern."     A  con-bae  bem 
stable  of  W.,  in  attempting  to  execute  it  in  the  parish  of  D.,  was  assaulted  "'><'«  hol- 
Thc  question  which  now  came  before  the  Court  was,  whether  the  assault  was  ^•■»  *****-* 
justifiable.     It  was  contended  that  as  the  warrant  was  directed  to 'the  consta-  J!^S°\^ 
bleof  W.,  and  all  other  constables   generally,   the  party  assaulted,  who  was  a  eonatable 
constable  of  W.,  was,  by  the  language  of  the  warrant,  limited  to  act  within  the  bybiaBam* 
jurisdiction  of  that  parish  only,  and  had  no  authority  beyond  it;  and  that  con- of  office  on* 
sequently  as  he  had  served  the  warrant  in  the  parish  of  D.  he  had  acted  ille-'yv^^^'™ 
gaily.  "^  no  aathon- 

Per  Cur,     Where  a  warrant  is  directed  to  an  individual  by  name,  his  juris- (^j^nj  g^^- 
diction  is  co-extensive  with  that  of  the  justices  who  signed  it,  and  in  such  cases  limita  to 
the  party  senved  need  only  be  informed  of  the  name  of  the  party  serving  it.  wbieb  his 
On  the  other  hand,  where  it  is  directed  generally  to  all  the  officers  of  a  district,  ^^^  ^~ 
by  their  name  of  office  only,  each  one  is  limited  to  the  jurisdiction  of  his  <>w>i  *?*  i^*R^ 
particular  parish.     The  present  is  a  middle  case:  the  warrant  here  \^  directed  .J- ,^ J 
specifically  by  the  official  character  ^to  the  constables  of  W.;"  and  the  ques-|^  y^^^  lo- 
tion is,  to  what  extent  of  jurisdiction  they  are  liable.     We  are  of  opinion,  from  name,  he 
the  cases  which  have  been  decided  on  the  subject,  and  from  the  plain  reason  may  eze- 
ofthe  thing,  each  is  limited  to  his  own  parish.  The  constable  in  this  case,  there-  ^^  it  any 
fore,  exceeded  his  authority,  and  the  assault  was  justifiable.  See  I  H.  Bl  1 7  .3;  ^z^  .^ 
Halc'sP.C.  C.50.  p.  581;2id.  p.  110;5Mod.  81;  Ld.    Raym.   546.  lS00;i^j"J5? 
Carth.  •508;  1  Chetwynd^s  Burn.  J.  P.  tit.  Arrest,  174.  citing  Daltoti,  c.  169;  the  mafia- 
Co.  TJt.  181.  a.  trate'ata- 

4.  Rex  v.  Chaloner.  M.  T.  1699.   K.  B.  12  Mod.  Rep.  314;  S.  C.  Holt,  vhority.f 

214;  S.  C.  1  Sid.  156;  S  C.  t  Ld.  Raym.  545;  S.  C.  Carth.  501-8;  S. 
C,  1  Lev.  13;  S.  C.  5  Mod.  446 

The  defendant  was  brought  intn  this  court  on  an  habeas  corpus,  to  which  the 
warrant  of  his  commitment  was  returned.     The  first  ^a?,  that   it  did  not  suffi- And  a  war- 
cientJy  appear,  that  the  defendant   had  not  sufficient  distress,  (\ie  being  com-  ^y*  ^"fjf*" 
milted  on  a  convicMon  on  the  new  act  against  deer  stealing,^  and  ^^®''®^^®.'*eoo^blee 
was  ill;  for  if  he  had  sufficient  distress,  the  warrant  of  commitment  only  recit-i^  |,^^  ' 
ed,  that  Chaloner,  of  the  parish  of  Hadley,  in  the  county  of  Middlesex,  wasbolden  the 
convicted,  &c.  and  berause  he  did  not  pay  the  forfeiture,  the  justice  issued  hisaame  aa  if 
warrant,  directed  to  all  constables,  <^c.  and  that  the  constable  of  South  Mims,  direct^  to 

*  Though  a  constable,  on  a  general  warrant  against  a  person,  may  carry  him  before  what  ^y  ^^' 
jastice  he  plenaes;   nee  6  Rep.  69.  b.     Constables  cannot,  however,  by  virtne  6f  a  general***?*"  ^^'^ 
warrant  break  open  a  boose  to  take  a  person,  anle«)  in  case  of  treason  or  felony;  see  1  ■^■'■^t 
Bnlst.  1 46.     Yet,  it  seems,  that  the  arrest  of  an  innocent  person  may  be  justified  mider  the 
warrant  of  a  jnstice  of  peace;  2  Hawk.  P.  C.  82.  c.  13.  s.  II.     As  to  the  cases  relating  to 
warrants,  aee  pQit,  tit.  Warrant. 

t  And  by  5  Geo.  4,  c.  18.  constables  may  execute  oot  of  their  precincts,  provided  it  bo 
within  the  jarisdiction  of  the  jastice  granting  or  backing  the  sanie. 

Vol.  VJ.  H 
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in  the  se^id  couaty,  had  made  return,  that  the  defendant  had  no  goods  in  Had- 
ley,  these  are  therefore,  c^c.  It  was  excepted,  that  the  constable  of  South 
Mims  could  not  return  a  matter  of  fact  done  in  Hadley,  because  it  was  out  of 
his  iuriadiction.  And  the  whole  court  was  of  this  opinion. 
5.  Blatcher  v.  Kemp.  Sum.  Ass  1789.  Maidstone.  1  H.  Bl.  13  note.  S.  P. 
,  Wallace  v.  King.  E.  T.  1787.  1  H.  Bl.  19. 

coMtabre  *  Trespass  for  entering  the  plaintiff's  house.  The  defendant  had  acted  un- 
coiild  not  der  a  warrant  from  a  justice^  of  the  peace  to  search  for  nets;  the  warrant,  on 
act  oat  of  being  produced,  was  directed  to  "  the  constable  ofS.,  to  C,  and  to  all  other 
his  district,  officers  of  the  peace  in  the  county  of  K."  Evidence  was  given  that  the  de- 
evoothoagh  fendant  was  borsholdcr  of  the  hundred  of  S.,  in  which  the  plaintifTs  house  was 
were  ad-  situated.  The  court  said:  no  constable  can  act  under  a  warrant  out  of  his 
dressed  district;  it  is  certainly  to  be  taken,  re^«mIo  sir^ida  singmlu.  This  warrant  is 
to  a  con-  directed  '^to  the  constable  of  S.  to  C,  and  to  all  other  peace  officers;''  the 
Mtabie  of  defendant  is  neither  constable  of  S  nor  C,  and  the  general  direction  is  to  be 
•^•» '<*  f^'  taken  to  each  within  his  district. 
and  tolall  other  offietrs  of  the  peace  in  the  county  of  D^ 

L  ^^  ]  (G)   To  MAKE  A  LEGAL  ARREST. 

Rex  v.  Tooley.  M.  T.  1708.  K.  B,  11  Mod.  24^;  S.  C.  2  Ld.  Raym.  tfi96; 

S.  C.  Holt;  485. 
!t  beiod  the  tn  this  case  the  judges  cited  Macalley 's  case,  9  Co.  ^h.^  where  it  was  held« 
^"nLtlu  ^^^^  ^  ^  <^>^B^A^1^  ^^  killed  in  the  execution  of  his  office,  it  is  murder;  but  it 
maSkfTar-  ^  ^^  otherwise,  where  he  is  doing  a  wrongful  and  oppressive  act.  It  is  not  only 
rests,  if  he  necessary  that  the  constable  be  in  the  execution  of  his  office,  to  make  the  kill- 
be  killed  in  ing  of  him.  murder,  but  he  must  give  notice  that  he  is  come  to  keep  the  peace; 
exeeattng  for  if  he  does  not  give  notice,  the  party  may  reasonably  suppose  thai  he  came 
k  >  it^is  msr-  |o  assist  his  adversary. 

•  (H)    To  PRESENT  A  HIGHWAY  OUT  OF  REPAIR. 

Anon.  E.  T.  1678.  K.  B.  1  Vent.  336. 

Constables       On  an  habeas  corpus  and  cerliorari  to  bring  tip  the  body  of  J.  S.  who  had 

are  net  in   been  imprisoned  for  not  paying  of  a  fine  of  901.  imposed  at  the  quarter  ses* 

all  eases      8ions,the  return  was,  that  he  being  constable,  and  demanded  by  the  court  to 

bound  to     present  an  highway,  which  was  sworn  before  him  by  two  witnesses  to  be  out  of 

hlshwaTS    repair,  said,  in  contempt  of  the  court,  that  he  would  not  present  it;  for  which, 

ontofre-    and  certain  other  contemptuous  words,  the  penalty  was  inflicted.     But  the 

pair.  court  said,  the  fine  was  not  well  set,  for  constables  are  to  present  upon  their 

own  knowledge,  and  the  two  witnesses  should  have  been  taken  before  the 

grand  jury,  for  the  constable  was  not  obliged  to  present  upon  their  testimony. 

This  court  is  to  judge  of  their  fines,  whether  without  cause,  or  to  mitigate  them 

when  excessively  imposed;  and,  for  the  contemptuous  words,  the  return  is  ill, 

because  they  are  not  described. 

(I)  To  ACCOUNT.     See  post,  div.  Of  his  right  to  the  expenses  of  his  Office. 

Rex,  V,  Erle.  H.  T.  1760.  K.  B.  2  Burr.  1 197. 

The  MS  •         On  showing  cause  against  a  rule  for  a  mandamusy  it  was  insisted,  that  the 

aiom  have  sessions  have  a  jurisdiction  to  examine  into  the  accounts  of  the  constables, 
jnrisdietion  **  ' 

over'bon-  *  And  if  •%  felon  in  any  case  resjst  or  flee,  whether  ailer  arrest,  or  before,  and  cannot  be 
■tables'  ae-  taken,  the  constable  may  kill  him,  and  such  killing  is  jastifiable;  see  1  Hale,  P.  C.  481;  2 
oonntslf  Hale,  P.  C.  90.  Where  a  felony  has  actually  been  committed,  the  constable  (t>r  any  per- 
son), upon  probable  grounds  of  suspicion,  may  lawfully  apprehend  the  person  suspected, 
and  carry  him  before  a  justice;  Cromp.  J.  P.  158.  b.  201.  b;  2  Hale,  P.  C  9;  11  Mod. 
248 ;  2  Hawk.  P.  C.  c.  1 1 .  s.  1 6.  And  in  case  of  a  felony  committed,  er  danger  of  its  being 
committed,  or  apprehended,  the  constable,,  either  upon  complaint,  or  hoe  and  cry,  may 
break  open' the  doors  to  take  the  offender,  if  upon  demand  and  notice  he  will  notviekl  him- 
self, or  entrance  be  refused,  or  if  the  consuble  acl  under  a  magistrate's  warrant  for  treason 
or  felony;  see  2  Hale,  P.  C.  82;  Cromp.  J.  P.  141;  Brownl.  211;  1  Bulst.  146.  So  the 
constable  may  officially  imprison  for  a  time  to  prevent  felony,  as  if  he  see  two  with  weap- 
ons drawn  ready  to  fight,*  see  Moor,  284;  Poph.  18. 

1  By  12  Geo.  2.  c.  29.  s.  8;  and  ft6  Geo.  S.  c.  51 ;  the  high  constable  shall,  at  the  gen- 
eral or  quarter  sessions,  if  thereunto  required,  account  for  the  general  county  rate  by  them 
receiyed,  on  pain  of  being  committed  to  gaol  nntil  they  shall  account  and  shall  pay  over  the 
money  in  their  bands,  aeeording  jto  the  ^rder  of  the  said  court,  on  the  like  pain.    And  all 
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v^ereas  these  were  only  allowed  by  a  single  justice.     On  the  other  hand  it.^[  135  | 

was  contended,  that  the  sessions  had  not  any  jurisdiction  to  overhall  the  con-  ' 

stables'  accounts.     Sed  per  Cur,         They  are  obliged  by  the  act  to  apply  to 

the  quarter  sessions,  and  the  surplus  only  is  to  be  paid  over;  which  shows 

that  the  sessions  have  a  jurisdiction  to  make  deductions. — Rule  discharged.      It  is  a  con- 

(J)    To  CONTINUE  IN  OFFICE  UNTIL  A  NEW  ONE  IS  AFPOI.NTBD.  .  •tabJe'«  du- 

Anon.  M,  T.  1697.  K.  B.  12  Mod.  256.  V  ^  f*^°- 

It  was  agreed  in  this  case  that  the  late  constable  is  not  dischared  till  the  new  c"©  *J^tU  a 
one  is  sworn,  because  the  parish  cannot  be  without  an  officer.  new  one  be 

— — — — appointed  * 

VII.  RELATIVE  TO  THK  RIGHTS  OF. 

(A)    To  APPOINT  A    DEPUTY. 

1.  Peake  V.  Bourne.  M.  T.  1734.  K.  B.  2  Stra.  943.  S,  P.  Vane^s  case.  H. 

T.  1668.  K.  B.  1  Sid.  S5o.  Aconrtable 

It  was  resolved  in  this  case  that  a  constable  may  make  a  deputy.     See  1  ™V  'P' 
Burr.  129;  3  Burr,  1262;  Cromp-  J.  P.  201 ;  Moore,  845;  3  Bulst.  78;  1  Rol.  ^^\  '  ^' 
Rep.  274.  '  P"^' 

Underhill  V,  Witts.  M.  T.  1799.  K.  B.  3  Esp.  66. 
In  an  action  by  a  deputy  constable  against  his  principal  for  his  salary,  it  was  Qq  the  ap- 
objected  that  the  action  coUld  not  be  sustained  till  the  period  when  the  plain-  poimment 
tiff's  duty  ceased,  as,  in  case  of  the  latter  absconding,  the  defendant  would  be  or  whom 
compellable  to  serve  for  the  rest  of  the  year.     But  Lord  Kenyon  overruled  the  the  prioci- 
objection,  saying,  that  on  the  approval  of  a  deputy-constable  by  the  inhabitants  ^q'|^J]?I 
and  his  being  sworn  in  at  the  court  leet,  the  principal  was  absolutely  absolved  ceates. 
from  the  services  of  the  ofBce. 

(R)   To    BE    ASSISTED.  I    1^^  1 

1.  Rex  v.  Wildbore.  M.  T.  1694.  K.  B.  Comb.  309.  RelmiQg  to 

Indictment  for  not  assisting  the  constable  upon  request,  to  execute  the  war-  aHwt  aeon- 
rant  of  two  justices  for  searching  for  nets  ana  other  engines  to  take  coneys,  f table  u  an 
4rc,,  was  (}uashed  on  the  ground  that  he  had  no  power  to  call  for  assistance  un*  i^ctable 
der  8ueh  circumBiances,  * 

2.  Rex  v.  Tooley,  M.  T.  1709.  K.  B.  1 1  Mod.  Rep.  242.  S.  C.  2  Ld.  Raym. 

1296;  S.  C,  Holt,  485. 
An  indictment  Ivas  found  against  the  defendant  for  the  murder  of  one  D.,  And  whero 
and,  on,  not  guilty  pleaded,  the  jury  found  a  special  verdict;  viz.  that  by  st.  27  aparwnat- 
¥A.  for  the  good  government  of  Westminster,  it  is  enacted,  that  for  refornuition  »»t^  ftcoa- 
of  disorders  in  that  city,  the  dean,  high-steward,  or  his  deputy,  or  two  capital  "^^^^^  ^r^ 
burgesses,  may  hear  and  punish  inconlinencies,  according  to  the  custom  ^^^^jS^gl^ 
London:  that  by  the  custom  of  London,  any  constable  of  any  ward,  parish  ornrreat,  and 
precinct,  may  execute  his  office  throughout  the  whole  city :  that  withhi  the  city,  another 
borough,  and  liberty  of  Westminster,  it  has  been  used,  that  any  person  duly  person,  in 
appointed  constable  of  any  parish  within  the  liberties  of  the  city,  borough,  and  endeavonr- 
viUs  of  Westminster,  his  office  of  constable,  in  and  through  the  whole  city  arid  ^  her'**' 
borough  of  Westminster,  and  liberties  thereof,  has  executed,  and  use  to  ^^^^  ^ddenlj, 
cute:  that  on,  &c.  three  commissioners,  duly  appointed  by  virtue  of  the  statute  and  with- 
Ibr  recruiting  the' army,  for  putting  the  act  in  execution,  by  virtue  of  that  act,  out  any 
made  their  warrant  under  their  hands  and  seals,  directed  to  the  constables  of  pr«««<l«'»' 
the  parishof  St.  Margaret's,  Westminster,  within  the  city  of  Westminster,  j^l'Jj;';^ 
thereby  conunanding  the  constables  to  make  search  within  the  said  city  and  ^|^  ^^ 

their  ae4S0Qnta  and  Toachenihall,  after  having  been  pawed  at  the  Mid  fleesions,  be  deposi- seting  by 
led  with  the  elerk  of  the  peaee,  to  be  kept  amongst  the  records,  and  inspected  by  any  joa- 
tlce  withoat  fee.  And  by  the  18  Geo.  8.  c.  IS.  constables  are  to  deliver  accounts  to  over« 
seen  every  three  months  of  receipts  and  eipenditnres,  and  also  within  14  days  after  he 
shall  go  ont  of  office.  And  snch  accounts  are  to  be  laid  before  a  vestry  within  the  next  14 
days.  If  approved  of,  to  pay  the  same  ont  of  the  poor  rates;  and  if  snch  acconot  shall  be 
dvallowed,  a  jostice  mav  settle  the  same;  and  overseers  to  pay  the  balance  if  satisfied  with 
the  allowance;  if  not,  tney  may  appeal. 

*  And  by  the  IS  k  14  Car.  2.  e.  12.  s.  Iff.  if  a  constable  shall  continne  above  a  year  m 
his  office,  the  aessione  may  discharge  him,  and  put  another  in  his  place  till  the  lord  shall 
bold  a  leet. 
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Ae  mm'     ^bertj,  for  persons  within  the  descriptbo  of  that  act;  which  warrant,  after  that 
■MDd  and  ^^y^  ^^g  delivered  to  the  constables  of  the  parishof  St.  Margaret's,  to  be  ex- 
the*ooMta  ^^uted:  that  after  that  day,  S.  B   in  the  parish  ot  St.  Faul^  C  ovent  Garden,  in 
bit,  it  was  ^^®  ^-'^y  ^^^  liberty  of  Westminster,  to  execute   this  warrant  did  come,  and 
holden        waa:  that  within  the  parish  of  St.  Paul,  Covent  Garden,  there  was  and  is  a  con- 
manslftiigh-  staitle  belonging  to  that  parish:  that  S.  B.  before  sent  to  J.  D.  to  assist  him  to 
t«r,  and  not  execute  the  warrant:  that  one  Ann  Dekins,  in  the  street,  he  then  and  there 
nardtr.       found,  whom  he  suspected  to  be  a  disorderly  person,  and,  as  a  disorderly  per- 
son, took  her  into  his  custody,  as  constable;  and  that  the  prisoners  did  meet, 
drew  their  swords,  and  assaulted  B.  to  rescue  her  from  his  custody :   that  B. 
/tailed  some  persons  to  his  assistance,  to  keep  her  in  custody,  and  to  defend 
himself  from  the  violence  of  the  prisoners:  that  D.  came  to  his  assistance:  that 
while  D.  was  in  the  constable's  assistance,  and  before  any  stroke,  one  of  the 
prisoners  gave  D.  the  mortal  wound  in  the  indictment  mentioned,  of  which  he 
cied,  as  in  the  indictment,  &c. ;  that  the  two  others  were  aiding  and  assisting 
faim  (hat  gave  the  stroke,  but  whether  the  defendants  were  guilty,  ^c. 

This  matter  was  argued  before  all  the  judges;  on  which  argument  the  judg- 
r  157  I  •*'^®'*®  divided  in  their  opinion,  viz.  Holt,  C.  J.,  Powell,  Powys,  and  Grould, 
^  -'  justices  of  this  court  Baron  Price,  Baron  Bury,  and  Baron  Lovell,  that  it  was 
manslaughter;  and  Trevor,  C.  J.,  Blencow,  Tracy,  and  Dormer,  justices  of 
the  C.  B.,  and  Ward,  I  ord  Chief  Baron,  that  it  was  murder.  And  the  last 
day  of  the  term,  Holt,  C.  J.  delivered  the  opinion  of  all  the  judges  in  this  Court. 
He  said,  that  those  judges  who  were  for  manslaughter  founded  their  opinions 
on  the  following  reasons;  1st.  That  it  was  a  sudden  action  without  any  prece- 
dent malice,  or  apparent  design  of  doing  hurt,  but  only  to  prevent  the  impris- 
onment of  the  woman,  and  to  rescue  her,  who  was  unlawfully  restrained  of  her 
liberty;  and  if  the  woman  was  unlawfully  imprisoned,  then  it  cannot  be  mur- 
der; and  cited  4  Co.  40.  Young's  case;  9  Cu.  6'.  Mackalley's  case;  where 
it  was  held,  that  if  a  constable  is  killed  in  the  execution  of  hi>  office,  it  is  murder; 
but  it  is  not  only  necessary  that  the  constable  is  in  the  execution  of  his  office, 
to  make  the  killiiig  of  him  murder,  but  he  must  give  notice  that  he  is  come  to 
keep  the  peace;  Thomson's  case,  Kel.  66;  and  so  is  Young's  case,  and  Mac- 
kalley's case,  to  be  understood:  for  if  he  does  not  give  notice,  the  party  may 
reasonably  suppose  that  he  came  to  assist  his  adversary. 

The  second  point  to  be  considered  is^  whether  B.  was  in  the  execution  of  his 
office?  Stat.  ^7  £liz.  does  not  mention  a  constable,  only  a  power  given  to  the 
dean,  high-steward,  and  two  capital  burgesses  of  Westminster;  but  it  does  not 
follow  from  thence,  that  the  constable  has  such  a  power;  we  all  agree,  that  the 
power  of  the  constable  is  no  greater  than  it  was  before  this  act.  One  of  the 
judges  held,  that  B.  was  constable  defactOy  but  that  cannot  be,  since  there 
was  a  constable  at  that  time  in  Covent  Garden  Now,  if  the  constable  of  one 
parish  has  not  power  over  the  whole  liberty, '  then  B.  had  no  more  authority 
than  if  he  had  been  no  constable  at  all.  Suppose,  for  argument's  sal^e,  that 
B.  waa  constable  of  Covent  Garden,  I  take  it,  that  the  taking  up  the  woman 
was  illegal,  though  she  had  been  in  his  custody  before;  and  if  so,  he  did  not  act 
as  a  constable,  but  as  a  conunon  oppressor:  the  verdict  does  not  find  that  she 
was  guilty  of  any  disorderly  act.  when  she  had  been  in  his  custody  before;  and 
it  is  not  a  constable's  suspecting  that  will  justify  his  taking  up  a  person,  but  it 
must  be  just  grounds  of  suspicion,  for  that  is  traversable;  5  Inst.  5:2;  as  for  ex- 
ample, if  a  felony  be  committed,  it  is  good  cause  of  suspicion;  that  is,  if  I  sus- 
pect a  person  where  a  felony  is  done,  it  is  warrant  enough  for  me  to  arrest  him; 
but  it  would  be  hard,  that  the  liberty  of  the  subject  should  depend  on  the  will 
of  the  constable;  and  shall  his  not  liking  a  woman's  looks  be  any  cause  of  sus- 
picion ? 

The  prisoners  in  this  case  had  'sufficient  provocation;  for  if  a'person  is  im- 
prisoned^on  an  unlawful  authority,  it  is  a  sufficient  provocation  to  all  people 
out  of  compassion;  much  more  where  it  is  done  under  a  colour  of  justice,  and 
where  the  liberty  of  the  subject  is  invaded,  it  is  a  provocation  to  all  the  subjects 
of  £ilgland.     He  said,  that  a  constable  cannot  arrest  but  when  he  sees  an  ac- 
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toal  breadi  of  the  peace;  and  if  the  affray  is  over,  he  cannot  arrest;  3  Cro. 
37:2.  St.  3  H.  7.  c.  10;  constables  have  an  authority  by  the  statute  to  arrest  per- 
sons, but  it  must  be  by  warrant  from  the  justices  ot  peace;  but  in  this  case 
there  was  no  warrant. 

The  reasons  of  the   five  judges,  who  were  of  opinion  it  was  murder,  were 
these;  four  of  them  agree,  that  B  had  no  authority;  but  one  was  of  opinion,    [  138  ] 
that  showing  his  stafl'was  sufficient;  but  I  never  knew  that  a  constable's  staff 
was  of  so  much  efficacy,  when  the  constable  himself  had  no  authority;  four  of 
them  held,  that  she  being  a  stranger  to  the  prisoners,  it  could  be  no  provoca- 
tion to  them;  otherwise,  if  she  had  been  a  friend  or  servant:  but  sure,  a  man 
oaght  to  be  concerned  for  Magna  Charta  and  the  laws ;  and  if  any  one  against 
the  law  imprisons  a  man,  he  is  an  offender  against  Magna  Charta.     We  seven 
held  this  to  be  a  8ufficientprovoeation,and  we  have  good  authority  for  it.  In  Hop- 
kins Hugget's  case,]  Kel  59,  and  this  case  is  stronger  than  that,)  the  judges  that 
were  of  opinion  that  the  case  was  only  manslaughter,  did  not  found  their  opin- 
on  the  fight  between  them,  but  the  provocation  by  the  unlawful  imprisonment ; 
and  the  four  who  were  of  opinion  that  it  was  murder,  conformed   and  gave 
judgment  according  to  the  opinion  of  the  eight :  the  five  judges  in  this  case, 
who  think  this  case  murder,  say,  that  to  a  relation  or  friend,  it  is  a  provocation, 
but  not  to  a  stranger;  but  this  is  a  distinction  not  to  be  met  with  in  our  books. 
He  cited  Plowd.    101 .  where  two  fought  on  malice  prepense;  the  servant  of  the 
one,  not  knowing  of  the  malice,  comes  to  assist  his  master,  and  kills  the  other; 
this  was  held  but  manslaughter  in  the  servant,  which  case  is  abridged  in  Hale, 
51 ;  the  reason  of  which  case  is  not  because  he  was  a  servant,  but  because  he 
knew  not  of  the  malice.     Hopkins  Hugget's  case  is  of  good  authority,  being 
given  on  mature  consideration,   and  resolved  by  eight  of  the  judges.      They 
say,  likewise,  that  in  the  case  at  the  bar,  it  could  not  be  a  provocation  to  the 
prisoners,  because  they  knew  not  that  she  was  illegally  arrested ;  but  surely  ig- 
norance of  the  fact  will  excuse,  but  never  condemn  a  man.     Indeed,  he  acts 
at  his  peril  in  such  a  case,  but  he  must  not  lose  his  life  for  his  ignorance,  when 
he  happens  to  be  in  the  right ;  and  cited  Sir  Henry  Ferrer's  case,  Cro  Car.  37 1, 
where  he  was  arrested  by  a  warrant,  which  named  him  knight,  when  he  was 
a  baronet,  and  his  servant  killed  the  bailifi^,  and  adjudged  only  manslaughter, 
because  he  was  arrested  on  an  illegal  warrant.     Suppose  a  man  having  judg- 
ment against  him  goes  abroad,  and  on  his  return   is  informed  that  there  are 
bailiffs  m  his  house,  and  he  goes  in  and  kills  one  of  them;  but  it  |>roves  that 
they  are  thieves  that  came  to  rob  him;  in  this  case  he  is  in  no  fault.     They  ob- 
jected, that  it  is  dangerous  to  allow  such  a  power  to  the  mob;  but  a  provoca- 
tion does  not  make  it  an  allowing  the  offence,  but  only  a  mitigation  of  the  pun- 
ishment, and  for  this  the  law  makes  a  distinction  between  murder  and  man- 
.slaughter.     They  say,  that  the  prisoners  came  after  the  imprisonment  of  the 
Woman  was  over;  tut  certainly  the  putting  her  in  prison,  and   not  carrying  her 
before  a  justice,  as  he  shouldhave  done,  is  an  aggravation:  and  v/hy  should  B. 
call  D.  to  his  assistance  after  she  was  in  prison?     They  agreed   that   he  was 
not  constable  of  Covent  Garden;  and  if  so,  it  cannot  be  a  murder.     If  a  writ  is^ 
delivered  to  the  sheriff  of  Middlesex,  and  if  the  man  goes  into  the  county  of 
Bucks,  and  the  sheriff  follows  and  arrests  him,  and  he  kills  the  sheriff;  this  is 
only  manslaughter.     I  am  as  much  for  reformation  as  any  person,  but  in  a  legal 
manner.     Therefore  the  prisoners  were  discharged  as  to  the  indictment. 

(C)    To   THE    EXPENCES   OP    HIS    OFFICE.*  [  139  ] 

(a)  Considered  f!;enerally. 
1.  Rkx  v.  Hunt.  H.  T.   1718.  C.  P.  1  Stra.  45-93. 

*  By  27  Geo.  2.  o.  20,  the  constable  executiag  a  jasiice's  warrant,  for  levying  a  penalty  • 
or  other  earn  of  money  directed  by  an  act  of  parliament  by  distress,  may  deduct  his  own 
reasonable  charges  of  taking,  keeping, «and  selling  the  goods  distrained,  returning  the  over-, 
plus  on  demand  after  such  penalty  or  sum  of  money  and  charges  deducted,  A  person  com- 
mitted to  gaol  for  any  misdemeanour  shall  bear  his  own  charges  (if  able),  foi  conveying  or 
sending  him  to  the  said  gaol,  and  the  charges  of  those  that  guard  him  thither;  snd  if  he 
shall  refuse  at  the  time  of  commitment  to  defray  the  same,  or  shall  not  then  pay  the  same, 
Ibe  justice  committing  him  shall,  by  worrant  to  the  hi;? h  or  petty  constable  where  the  per- 
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A  mando'  The  Court  granted  a  mandamus  on  1  Geo.  1 .  c.  34.  directed  to  the  juatices 
mus  lies  to  ^f  t}|e  peace,  to  allow  the  defendants,  being  constables,  the  extraordinary 

'***!jLb7*    cb®''fi»®*  ***  providing  carriages  on  certain  late  expeditions  into  Scotland, 
ti  to  extraordinary  ezpences. 

2.  Rex  v.  Seville.  M.  T    1821.  K.  B.  6  B.  &  A.  180. 
J.  A  constable  of  a  township  apprehended  an  offender  for  an  indecent  brawl, 

expended  committed  in  his  presence  in  a  place  of  religious  worship,  and  carried  him 
byaconsta-before  a  magistrate,  and  was  bound  over  by  recognizance,  along  with  another 
ble  who  ap-  person^  to  prosecute  him  for  the  ofience,  which  they  accordingly  did,  and  he 
prehended  ^^i^  found  guilty  and  punished.  No  notice  was  ever  given  to  the  overseers, 
^  ^^  ^^'  ^^  other  inhabitants  that  the  prosecution  was  intended  to  be  carried  on  at  the 
DiMDoor  ^xp^n^o  o^  the  township,  nor  was  it  mentioned  or  approved  of  at  any  meeting 
oommitted  ^^  ^^^  inhabitantp.  The  constable  afterwards  regularly,  and  in  the  way  point- 
in  hia  pros-  ed  out  by  the  18  G.  3.  c.  19.,presented  his  accounts  of  the  expenses  incurred  by 
enee  in  a  him  in  the  discharge  of  his  office  as  constable ;  amongst  which  were  included  the 
chapel»  and  expences  incurred  in  the  prosecution;  the  allowance  of  which  was  negatived, 
hiiD^befbre  ^^^  *^®  ground  that  it  was  not  a  charge  which  by  law  the  constable  could 
a  magia-  make  upon  the  township.  A  justice  of  the  peace,  before  whom  the  overseers 
irate,  bj  were  subsequently  summoned  however  allowed  such  sum;  and  upon  the  over- 
whom  he  seers'  appealing,  the  sessions  confirmed  the  order.  Per  Cur.  The  order  of 
waa  bound  sessions  must  be  quashed  The  constable  is  entitled  to  charge,  in  his  ac- 
over  to  pro-  ^Qunta,  the  moneys  expended  by  him  in  his  office  on  account  of  the  township, 
earryiur  on  ^^  ^^^  ^^^^  ^^^  ^"^^  ^^^  completely  at  an  end  when  he  had  carried  the  offend- 
aaoh  proae-  ^r  before  a  magistrate;  and  to  prosecute,  and  to  be  bound  over  by  recogniz- 
cBtion,ean-  ance  to  do  so,  was  no  part  of  his  duty, 
not  be  in-    claded  in  hia  aeeonnta,  voder  the  18  Geo.  8»  c  19.  a.  4.  tamonaya  expended  on  accoant 

[  140  J    of  the  town-ship. 
Norexpen-  Rex  v.  Bird.  E.  T.   1819.  K.  B.  2  B  &  A.  522. 

ceaincorred  The  question  which  this  case  gave  rise  to  was,  whether  the  expences  of  a 
^^M  ^•^^'  ^^^^^^^^y  in  prosecuting  an  assault  committed  on  him  in  the  execution  oi'  his 
dictina'a*"" ^"*)^>  could  be  paid  by  the  overseer  out  of  the  poor-rales,  as  being  within  the 
party  for  intention  of  the  stat.  Will.  3.  c.  19.  s.  4,  The  Court  said,  these  items  cannot 
aaaanlting  be  considered  M  sums  expended  by  the  constable  in  doing  the  business  of  the 
him  in  uie  township.  The  expences  which  are  to  be  allowed  a  constable,  out  of  the  pa- 
^v  ^^ffi''  ^'^^  rates,  are  those  necessarily  incurred  by  him  on  behalf  of  the  parish,  as 
^ith"*^  h  **  removal  of  vagrants,  &c.  Now  in  this  case  the  constable  was  not  employed 
the  Uprose-  ^X  ^^®  pafish,  but,  as  in  ordinary  cases,  by  the  person  instituting  the  prose- 
ontion  waa  cution. 

directed  by  4.  Rex  v.  Justices  of  Manchester.  £.  T.  r822.  K.  B.    1  D..&  R.  454 
a  raagia-  Semble  S.  C.   5  B,  8t.  D.  735.    by  the  name  of  Rex  v.  Justices  op 

trate.  Lancashire. 

And  an  ap-  'p[|e  officers  of  the  township  of  A.  consisted  of  four  churchwardens  and 
oveiaeen  ^^^^  overseers;  at  a  meeting  of  the  inhabitants  the  constable's  quarterly  ac- 
afainat  the^"*^^  ^^  disallowed;  upon  which  the  constable  submitted  his  accounts  un- 
allowance  deV  the  18  Geo.  3.  c  25.  to  two  justices,  who  allowed  them.  One  of  the 
of  a  conata-  overseers,  without  the  concurrence  of  the  remainder,  appealed  against  the 
ble 'a  ei-  allowance  of  justices  in  his  own  name,  and  the  sessions  having  dismissed  the 
dT"^?  ifl" ^PP^^^  ^^  ^^®  ground  that  the  other  overseers  and  churchwardens  had  not 
joined  in  the  proceedings  application  was  made  for  a  mandamus  to  compel  the 

son  ahall  inhabit,  or  from  whence  he  ahall  becomibitted»  or  where  he  ahall  have  any  cooda 
within  the  connty ,  order  00  much  to  be  aold  thereof  aa  by  hia  diacretion  ahall  aatiafy  the 
aame:  the  appraiaement  to  be  noade  by  foor  honeatinhabitanta;  8  Jac.  1.  c  10.  And  if  he 
have  not  money  nor  soods  within  the  connty  anfficient  to  bear  the  chaiKca  of  himaeif  and 
of  thoae  who  convey  him  to  the  gaol  or  honae  of  correction,  the  conatable  may  make  appli- 
cation to  Q  justice,  who  may  npon  oath  examine  into  and  aacertain  the  reaaonable  ezpeneea, 
and  ahall  by  hia  warrant  (withont  fee)  order  the  treaanrer  to -pay  the  aame,  except  in  Mid- 
dlesex, where'  the  same  ahall  be  paid  by  the  overaeera  of  the  pariah  where  the  person  waa 
apprehended;  27  Geo.  2.  c.  8. 

And  by  the  41  Geo.  8.  c.  78.  two  jiuitieea  may  order  an  allowance  to  be  made  to  any 
conatable  for  extraordinary  expencea  incurred  in  the  execution  of  their  doty,  in  eaaea  of 
tamo  It,  riot,  or  felony;  such  order  to  be  submitted  to  the  next  aeesions  for  their  allowance. 
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can 


sessions  to  hear  the  appeal.     Bat  the  Court  said,  the  right  of  appealinff  is  ^«o.  8. 
given  by  this  statute  to  the  overseers  as  a  body;  and  not  individually.     It  i8®"*y^ 
given  to  one,  if  there  be  but  one  in  the  parish  or  township;  but  if  there  be  ^h«r«a 
more  than  one,  the  power  is  to  be  exercised  by  the  majority.     The  words  of  m^j^iy  ^f 
the  statute  are,  "  the  overseer  or  overseers,  and  if  he  or  they  shall  find  that  th«  over- 
there  are  grounds  of  complaint  on  the  part  of  the  parish,  he  or  they  shall  have  Mon  conh 
a  right  to  appeal,'*  <^"'"  >°  »*- 

(6)   Cofuidered  wUk  reference  io  special  consttibUs. 
By  the  41  Geo.  3.  c.  78.  two  justices  of  the  peace  may  order  proper  allow- 
ances \o  be  made  to  special  constables  for  their  expenses  and  loss  of  time, 
which  order  shall  be  submitted  to  the  quarter  sessions. 

VIII.  RELATIVE  TO  THE  PRIVILEGES  OP.     See  also  j»*/  142, 

Anon.  E.  T.  1674.  K.  B.  T.  Jones,  46,    - 
It  was  moved  that  one  Price,  who  then  being  constable  of  the  hundred  o^^h?S?act- 
W.,   had  since  been  chosen  to  be  collector  for  the  poor  in  the  parish  of  P.,  jj,.  3,  ^^ 
might  be  discharged  from  the  latter  office  on  the  ground  that  the  king  had  luble  is  not 
great  occasion  for  his  service  in  the  office  of  constable;  whereupon  the  Court  bound  to 

ordered  his  discharge.  •«f^«  >■  »ny 

" other  p«f- 

IX.  RELATIVE  TO  THE  LIABILITIES  OF  CONSTABLES,     "f  14^ 

{A)    To    ACTIONS. 

{a)  In  ^neral. 
1.  White  v.  Taylor.  M.  T.  1801.  K.  B.  4  Esp.  80. 

The  plaifitiflT  having  seized  the  number  of  a  hackney  coach  which  he  had^constobl© 
hired,  and  of  which  the  driver  had  been  insolent,  in  order  to  punii^  him  the  is  not  liable 
latter  dro\  e  away,  leaving  the  number  in  the  plaintMPs  possession.     The  to  an  action 
plaintiff,  on  making  complaint  at  the  watch-hou:;e,  was  charged  by  the  coach- ^?'^™"*^- 
man  with  the  theft  of  his  number,  whereon  the  defendant,  Taylor,  a  constable,  |j°fo^^ 
committed  the  plaintiff  to  prison.     On  the  trial   it  was  contended   for  the  charge »  an- 
plaintifi,  that  as  the  charge  was  proved  to  be  totally  unfounded,  the  defendant,  leM  be* 
Taylor,  should  have  used  more  discretion,  and  was  therefore  liable  to  an  ac-  takes  a  part 
tionof  false  imprisonment.     But  Le  Blanc,  J  held,  that  if  a  constable  com-jn  ^^^^ 
mit  a  person,  either  without  a  charge,  or  collusively  with  the  party  making  |jj*  ^^y* 
one,  he  would  be  open  to  an  action,  but  that  it  lay  on  the  plaintiff  to  »how^^ 
such  irregularity  or  collusion. — Verdict  for  defendant  Taylor. 
S.Theobald   v.   Crichmore.    H.  T.   1818.    K.  B.   1   B.  &A.  227.  S.  P. 

Avon.  M.  T.   1699    K.  B    V2  Mod.  344. 

This  was  an  action  of  trespass  brought  against  defendant,  who  it  appeared  And  where- 
was  a  constable,  and  acted  under  a  warraat  of  a  magistrate,  granted  under  a  constable 
the  authority  of  the  stat.  53  Geo.  3.  c.  1^27.  s.  .7.  to  levy  the  sum  ot  12s.  for  a  acting  ftona 
church  rate.     In  the  execution  of  the  duty,   which   was  reposed  in  him,   he^"*  under 
broke  the  door  of  and  entered  plainti^'s  dwelling-house.     At  the  trial  it  was  J^][J|^^j^^_ 
therefore  objected,  on  the  part  of  the  defendant,  that  the  action  could  not  be  nut  excee- 
maintained,  because  it  was  not  brought  within  three  calendar  months  after  the  ded  hia  an- 
fact  committed,  as  required   by  the  12th  section  of  the  statute.     The  judge  thority,  he 
was,  however,  of  opinion,  that  as  the  defendant  was  at  the  time  of  the  tres-  "^^^^w?" 
pass  not  acting  in  obedience  to  the  warrant,  he  could  not  be  considered  within  ^|J^  J^Jte" 
the  protection  of  the  statute.     But  the  Court  .<3aid:  the  act  complained  of  waStj^Q.  ^f  i^^ 
done  by  the  officer  for  the  purpose  of  executing  (he  warrant,  and  for  no  other  act  nnder 
purpose,  and  he   was  therefore  acting,  as  he  supposed,   in  pursuance  of  the  which  the 
statute,  and  that  is  sufficient  to  bring  him  within  the  act  of  parliament.     See^*"?''^ 
2  M.  *  S.  269;  3  id.  580.  mnteT 

time  within  which  actions  moat  be  institated.  Hmitinc'the 

(6)   When  protected  under  Uic  24  Geo.  2.  * 

1    Milton  v.  Green.  T.  T.   1804.  K.  B.  5  East,  233;  S.  C.   1  Smith,  402.    ^  142  | 

This  was  an  action  of  trespass  against  the  defendant,  one  of  the  constables  Constables 
of  the  half  hundred  of  C.  and  G.,  in  the  coudty  of  K.,  for  taking  the  goods  are  only 
and  chattelH  of  the  plnintiff,  in  the  parish  of  B.     The  goods  were  taken  under  within  the 
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Stat.  24.  G.  a  warrant  of  distress  by  one  of  the  magistrates  of  the  county  of  K.,  directed 
2.  c.  44  ♦■•to  the  constable  of  the  lower  half  hundred  of  C.  and  G  ,  authorizing  him  to 
6.  when  j^^^  ^j^^  ^^^^^  ^^  ^^^  goods  of  the  plainti'l,  for  a  fine  or  penalty  und^r  the  mi- 
obediMice°  ^****  '*^^'  '^''^  counsel  for  the  defendant  objected  at  the  trial,  that  as  the 
to  the  joBti-  constable  acted  under  the  authority  of  the  magistrate,  he  ought  to  have  been 
ce*s  war-  made  a  party  to  the  suit,  and  the  learned  judge  was  of  that  opinion.  The 
rant*  counsel  for  the  plainti:!  then  proposed  to  call  evidence  to  show  that  the  parish- 

and  manor  of  B.,  though  locally  situate  in  the  half  hundred  of  G.,  was  not 
within  the  jurisdiction  of  the  same,  but  was  within  the  jurisdiction  of  the 
Cinque  Ports,  and  therefore  contended,  that  as  the  warrant  authorized  the 
constable  to  act  only  within  the  jurisdiction  of  the  magistrate  in  the  lower  half 
hundred  of  G.,  the  constable  had  exceeded  his  authority,  and  could  not  set  up 
the  warrant  as  his  justification.  And  it  appeared  that  the  warrant  contained 
no  particular  description  of  the  place  in  which  the  constable  was  to  take  the 
goods,  so  as  to  require  the  constable  to  act  beyond  his  proper  jurisdiction. 
The  learned  judge*  notwithstanding,  directed  a  nonsuit,  but  upon  a  rule  ob- 
tained to  show  cause  why  there  should  not  be  a  new  trial,  the  Court  observed: 
the  constable  is  not  justified  by  this  warrant,  because  he  does  not  act  in  obe- 
dience to  it.  The  warrant  directs  him  to  aot  within  the  county,  and  he  does 
an  act  out  of  the  county.  If  the  justice  had  described  the  house  locally,  then 
he  might  have  been  made  the  defendant,  and  not  the  constable,  because .  then 
the  constable  would  be  directed  to  do  a  particular  act  not  within  his  authority  ; 
[  143  ]  but  here  he  directs  the  constable  to  act  only  within  the  county,  which  is  with- 
in his  jurisdiction.  This  was  not  a  mistake  of  the  magistrate,  but  of  the  con- 
stable.—Rule  absolute.  Sec  2  B.  &  P.  158;  1  Lev.  710;  1  H.  Bl.  15.  n;  I 
Ld.  Raym.  545;  1  Bl.  555. 

2.  Price  v.  Messenger.    E.  T.  1800.     C.  P.  2  B.  &  P.  158;  S.  C.  3  Esp. 
96.  S.  P.  PosTLETHWAiTE  V.  GiBsov.  M.  T.  1800.  K.  B.  3  Esp.  226. 
And  Semhy      In  this  case  it  appeared  that  a  warrant  was  given  to  the  defendants,  empow- 
that  the       ering  them  to  search  the  house  of  the  plaintiff,  to  discover  some  sugar  stolen 
most  show  ^^^^  ^  vessel  in  the  Thames,  and  supposed  to  be  concealed  in  the  plaintiff's 
that  he  act  house.     The  defendants'  suspicioi^  ha\'ing  rested  on  some  sugar  marked  un- 
9d  onder  a  der  prime  cost,  and  likewise  on  S3me  tea  and  nails,  they  sent  to  the  justice  for 
prritteo  aa   fresh  orders,  when  the  latter  directed  them  to  bring  the   whole  to  the  police- 
Jioi^ty.       oflice,  which  they  did.     The  plaintiifwas  discharged  for  want  of  evidence,  and 
his  goods  were  returned  to  him ;   as  to  the  seizing  the  tea  and  nails,  the  de- 
fendants let  judgment  go  by  default,  and  the  damages  having  been  distinguish-^ 
ed  by  the  jury  in  finding  for  the  piaintiif,  and  a  rule  nisi  having  been  obtained 
to  set  aside  the  verdict,  the  Court  refused  to  disturb  the  verdict  as  to  these 
latter  goods. 

*  PreTioas  to  this  8tat.  the  constable  was  bnand  to  take  aolice  of  the  jarisdiction  of  the 
justice^  iusomnch,  that  if  the  justice  idsacd  a  warrant  in  any  matter  wherein  he  had  no  jaris- 
diction, the  constable  was  panishable  for  the  execution  of  it.  But  now  by  the  slat.  24  G. 
2.  c«  44.  6.  6.  it  is  enacted,  that  no  action  be  brought  against  any  constable,  headborough, 
or  other  officer,  or  against  any  person  acting  by  his  order,  and  in  his  aid,  for  any  thing  done 
in  obedience  to  the  warrant  under  the  hand  and  seal  of  any  justice  of  the  peace,-  until  de- 
mand hath  been  made,  or  left  at  the  u^ual  place  of  his  abode,  by  the  party  demanding  the 
same,  of  the  perusal  and  copy  of  such  warrant,  and  the  same  hath  been  refused  or  neglected 
for  six  days  aAer  such  demand;  and  if  after  compliance  therewith  any  action  shall  be  brought 
acainst  such  constable,  hr>adhoioagh,  or  other  officer,  or  against  such  person  acting  in  his 
aid  for  any  such  cause  as  bforesaid,  without  making  the  justice  or  justices  who  signed  or 
sealed  the  said  warrant,  defendant  or  defendants  on  producing  and  proving  such  warrant  at 
the  trial;  the  jury  shall  give  their  verdict  for  the  defendant,  notwithstanmng  any  defect  of 
jurisdiction  in  such  jastice  or  justices.     And  if  such  action  be  brought  jointly  against  such 


recover  his  costs, against  him,  to  bo  taxed  in  such  manner  by  the  proper  officer  as  to  include 
such  costs  as  the  plaintiff  is  liable  to  pay  to  such  defendant,  for  whom  such  verdict  shall 
be  found  as  aforesaid.  Note:  by  this  it  seemeth  that  the  constable  ought  not  to  return  the 
warrant  to  the  justice,  but  to  keep  it  for  his  own  justification,  for  he  cannot  grant  to  the 
party  the  perusal  of  iho  warrant,  unless  he  hath  it :  bnt  he  mupt  certify  to  the  jurlicc  what 
lip  h:\th  done  in  (he  expcution  ihercof. 
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3.  Price  y.  MrssEXGEn.  H.  T.  1799.  C.  P,  3  Esp.  96.  S.  C.  not  S.  P.  2  B.  But  the  ret 

&  P.  158.  ponsibility 

In  an  action  of  trespass  against  certain  constables  for  seizing  goods  pursu- ?^  P°*j.^®  ^^ 
ant  to  a  warrant  of  a  jii^^tice  of  the  peace,  on  suspicion  of  their  being  f*tolen  ,|,gjjg^yyl- 
and  secreted  in  the  plaintiff's  house,  the  plainti:'  's  counsel  was  pn^coeding  t"  of  goods 
oO'er  evidence  of  the  timr  they  had  been  detained  at  the  office,  before  they  seized  by 
were  restored  to  the  plaintiff;  wh«^n  Lord  Eldnn  said:  he  could  not  admit  proof  them  under 
on  that  subject,  as  the  magistrates  were  answerable  for  whatever  wns  done  to  *  J''*^'"*'^* 
the  goods  after  they  were  lodged  in  the  police-office.  of  ii*"*'^ 

peace,  ceases  on  thoir  deliverv  of  them  at  the  police  office. 

4.  Price  v.  Mrssenof.r      E.  T,  1800.  C.  P.   2  B.  &  P.   158;  S.  C.  3  Esp. 

96,  S.  P.  Hrnsov  v.  Asii.  1  Stra.  167. 
In  trespass  against  certain  constables  for  entering  the  plaintiff's  house,  and  And  no  ae 
seizing  his  goods,  and  imprisoning  his  person,  it  appeared  that  information  hav-tion  can  be 
ing  been  given  at  one  of  the  Westminster  police  offices,  in  efRsct  that  some  *^®'"™®''. 
sugar  had  been  stolen  from  some  vessel  lying  in  the  Thames,  and  wds  on  good        *'•*  hf* 
ground  suspected  to  be  concealed  in  the  plainti  :''s  house,  the  magistrate  grant-  g^^^g^  ^^ 
ed  a  warrant  empowering  his  majesty ^s  .constables  to  make  a  search  in  the  day  der  a  war 
time  (or  the  said  sugar  so  supposed  to  be  concealed,  and  on  finding  any  to  bring  rant  of  a 
it  before  him,  together  with  the  persons  in  whose  custody  it  should  be  found,  jw^ice  of 
&c.     In  pursuance  of  this  warrant  the  defendants  entered  the  plaintiff's  house,  ^!|*  P*****! 
and  finding  some  sugar  marked  at  a  very  low  price,  took  possession  of  it,  and  ^^  b^" 
brought  the  plaintiff  before  the  magistrate,  who,  afler  a  second  examination,    i  144  i 
dismissed  him,  thinking  the  evidence  adduced  against  him  insufficient,  and  hismado  of  a 
property  was  ultimately  restored  to  him.     The  defendants  pleaded  not  guilty,  copy  and 
and  afler  a  verdict  for  the  plaintiff  a  rule  nisi  to  set  it  aside  was  obtained,  on  perusal  of 
the  ground  that  it  was  easential,  on  the  part  of  the  plaintiff,  that  a  copy  of  the  '^^^  ^^^ 
warrant  should  have  been  demanded,  in  pursuance  of  the  stat!  24  Geo.  2.  c,  '*"^' 
44      Lord  Eldon,  C.  J.  said:  the  statute,  passed  to  insure  the  protection  of 
constables  acting  in  their  office,  takes  it  for  granted  that  a  constable  may  ad 
tn  obedience  to  a  warratd  of  a  magistrate,  though  the  magistrate  granting  it  had 
not  jurisdiction,  and  the  warrant  was  consequently  a  nullity;  and  provido«;,  that 
no  action  shall  be  commenced  against  any  officer  acting  under  such  authority, 
uhless  a  copy  and  perusal  of  the  warrant  has  been  first  demanded;  and  in  case 
of  an  action  prosecuted,  afler  compliance  with  such  demand,  without  making 
such  justice  a  defendant,  that  the  defendant  shall  have  a  verdict,  ^'  notwith- 
standing any  defect  of  jurisdiction  in  such  justice;"  and  on  a  joint  action 
against  such  officer  and  justice  of  the  peace,  on  proof  of  the  warrant,  the  offi- 
cer shall  have  a  verdict,  ^*  notwithstanding  any  such  defect  in  the  justice  as 
aforesaid."     The  only  question  for  our  consideration  therefore  is,  whether  the 
defendants  acted  in  obedience  to  a  warrant  of  a  justice;  and  that  being  estab* 
lished,  the  other  section  of  the  statute  operates  of  course. — Rule  absolute. 

5.  J.ONEs  V.  Hall.  M.  T.  18a5.  K.  B.  5  East,  446;  S.  C  2  Smith's  Rep,  6. 
Trespass  against  the  defendants  for  breaking  and  entering  the  plaintiff's  ^"^  where 

dwelling-honse    and  taking,  seizing,  and  killing  two  of  his  dogs.     The  ^©fe"- demand* 
dants  justified  as  constables,  under  the  warrant  of  a  magistrate  directing  ihem  f^^g,  ^^  ^^ 
to  search  for  dogs,  under  the  game  laws,  the  plaintiff  proved  a  notice  to  the  suible  of 
defendants,  under  the  statute  24  G.  2.  c.  44.  s.  6.  demanding  a  "  copy  or  pe  the  penual 
rusal  of  the  warrant  of  the  justice."     Eight  days  afler  the  service  of  this  notice  or  copy  of 
the  defendant's  attorney  went  to  the  plaintiff's  house,  and  showed  him  the™J^'*^ 
warrant,  and  the  action  was  not  conunenced  till  afterwards.      At  the  trial  it  ^^  ^^^^  24 
was  insisted  that  the  justice  ought  to  have  been  joined  in  the  action,  under  the  g.  2.  c.  44. 
provisions  of  the  above  act;  and  the  learned  judge  being  of  that  opinion,  the  which 
jury  gave  a  verdict  for  the  defendants.     The  counsel  for  thp  plaintiff  now  mo-onght  to  be 
ved  to  set  aside  the  verdict,  and  that  a  new  trial  might  be  had.     There  was,  **^™P*?*^ . 
it  was  said,  a  period  of  time  when  most  clearly  the  action  might  have  been  ^^     ^Jti 
brought  against  the  constable  without  joining  the  justice:  namely,  during  the  the  plaintiflT 
interval  between  the  sixth  day  after  the  demand  and  the  time  of  producing  the  does  not 
warrant;  but  the  question  was  here,  whether  the  demand  must  be  complied  proceed,  it 
VOL    VI  13 
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ii  fofficient  with  during  the  six  days,  or,  the  plaintiff  neglecting  to  proceed,  ader  wariting 
'^'*  •*«?<""  for  that  time,  the  defendant  might  avail  himself  of  such  delay,  by  afterwards 
beforeVhe  complying  with  the  demand  at  any  time  before  the  suit  was  actually  commen- 
aetion         ^^^'     ^^  ^^^'  ^^^  object  of  the  statute  was  the  protection  of  those  ofiicers 
brought.      who  are  charged  with  the  execution  of  magistrates^  warrants,  who,  before  that 
time  were  subject  to  indictment  if  they  did  not  execute  the  warrants  directed 
to  them,  or  to  vexatious  actions  if  they  did.     For  this  purpose  the  legislature 
proposed  to  substitute  the  magistrate  by  whom  the  warrant  was  granted,  in  lieu 
(  145]    oftne  officer,  who  was  merely  the  instrument  to  execute  it,  to  the  latter  of 
whom  a  period  of  six  days  afler  demand  of  his  authority  for  the  production  of 
it  was  given.     But  if  he  delay  afler  that  time,  he  subjects  himself  to  be  sued 
like  an  ordinary  person,  though  neither  the  words  nor  the  intent    f  the  act  ex 
cludo^his  protection,  unlnas  he  comply  wilhin  the  nx  days  provided  the  party  do 
not  sue  him  in  the  interval  after  the  six  days,  and  before  such  his  compliance. 

(c)    Wlien  not  protfcied  tmder  ihe  24  Geo.  2. 

1.  Alcock  v.  Andrews.  M.  T.   1788.  K.  B.  2  Esp  542. 

Where  a  An  objection  was  taken  in  an  action  of  assault  and  false  imprisonment  a- 
coDBtable  gj^jnst  a  constable,  that  the  action  had  not  been  commenced  within  s.x  months, 
oSwionw'  •"*  Incited  by  the  24  Geo.  2.  c,  44.  s.  8.  Lord  Kenyon  overruled  the  objec- 
Im  M  not  t^oti^  observing,  that  where  an  officer  committed  an  act  which  was  not  war- 
within  the  ranted  by  his  office,  he  could  not  be  viewed  in  his  official  character,  and  the 
protection  gtat.  would  not  extend  its  protection  in  that  case,  its  enactments  being  intend- 
®^^*?f**"ed  to  shelter  officers  who  had  exceeded  their  authority,  not  those  who  had 
fi'^  4?^^'  acted  originally  without  power.  The  distinction  is  between  the  extent  and 
^g  the  abuse  of  the  authority. — Judgment  for  the  plaintiff. 

2.  Bell  v.  Oaklet.  H.  T.  1814  K.  B.  2  M.  &  S.  259. 

And  ii  is  a      In  this  case,  which  was  an  action  of  trespass,  it  appeared  that  defendants, 

general        certain  officers  (viz.  two  churchwardens,  four  overseers,  and  two  constables,) 

'"h**  *^^    under  a  magistrate's  warrant  to  distrain  a  party's  goods  for  non-payment  of  a 

instlce  of^    poor's  rate,  broke  into  his  house,  and  broke  the  windows,  ^c.     A  verdict  was 

the  peace    found  for  the  plaintifl,  with  leave  for  defendant  to  move  to  enter  a  nonsuit,  oo 

nnder         the  ground  of  there  not  being  any  proof  of  a  demand  of  the  copy  of  the  warrant, 

whose  an    as  required  by  24  G.  2.  c.  44.  s.  6.     A  rule  m'^t  was  accordingly  obtained,  but 

thority  the  ^^g  ^ow  discharged  by  the  Court,  who  were  of  opinion  the  officers  were  tres- 

^^^iH     t  P^^^®^"  ^^  initioy  and  therefore  suable  in  trespass  without  a  demand,  &c,  it  be- 

liable  the  "^[  ^  general  rule  that  where  the  justice  is  not  liable,  the  officer  is  not  within 

officer  ia     the  protection  of  the  statute.     See  3  Burr.   1742;  S.  C.   1  Bl.  555;  2  B.  &. 

not  entitled  P.  158. 

to  the  pro  tection  of  the  act. 

Actions  an  (d)  Actions  tinder  the  24  Geo,  2.  \oithin  what  time  io  he  brought. 

der  24  Geo.      J .  By  the  24  Greo.  2.  c.  44.  no  action  shall  be  brought  against  any  consta- 

2.  muMt  be  |,]^  acting  ad  directed  by  the  statute,  but  within  six  calendar  months  afler  the 

whhfn  six    *^*  committed. 

months,  1-  Postlbthwaite  v.  Gibson.  M.  T.  1800.  K.  B.  3  Esp.  226. 

Bat  the  ^^^  defence  relied  on  to  an  action  of  assault  and  false  imprisonment,  was 

sut.  ap       the  limitation  of  six  months,  imposed  by  the  stat.  24.  Geo.  2.  c.  44.  s.  8.  on 

SI  45  ]  persons  bringing  actions  against  police  officers.  The  plaintiff  had  been  taken 
^  ies  only  mto  custody  by  the  defendants,  under  suspicion  of  having  committed  a^burgla- 
***h^*"i»  '^'  ^"*  ^^  discharged  by  a  justice  of  the  peace.  The  defendants  had  no 
officer  lets  ^*^'^"'*"*  ^®  **^®  *^®  plaintiff.  Lord  Kenyon  was  of  opinion  that  the  words  of 
ander  a  ^^®  statute  were  definitive  in  confining  the  protection  claimed  to  cases  where 
warrant,  constables  acted  by  virtue  of  a  magistrate's  warrant.  The  plaintiff  consented 
to  a  nonsuit. 

3.  Smith  v.  Wiltshire.  E.  T.  1821.  C.  P.  5  B.  Moore,  332;  S.  C.  2  B.  ^ 

B,  619. 

It  appeared  that  under  a  warrant  for  discovery  of  black  cloth  that  had  been 

Where  a     stolen,  tlie  defendants  searched  the  plaintiff's  house,  and  finding  no  cloth  of 

constable    the  above  description,  seized  cloth  of  other  colours,  and  took  them  before  a 

^ras  ilirect  magistrate,  declining  at  the  sam^  time  to  say  if  they  had  a  warrant.     Hie  de-^ 


fendant's  counsel  relied  on  the  fact  that  six  months  had  elapsed  before  the  ac-  mI  to  search 
tion  was  commenced,  and  that  they  were  within  the  protection  of  the  stat.  24  ''^f  "'^ 
Geo.  2.  c.  44  8.  8.,  whereon  the  jury  found  for  the  defendants.     On  motion  "f^f  ^}^ 
for  a  rule  nisi  for  a  new  trial,  Dallas,  C.  J.  held  that  the  defendants  were  clearly  ^^^i  ^^ 
within  the  protection  of  the  stat.    and  cited  the  case  of  Parton  v.  Williams,  stolen,  and 
(abridged,  tn/ra)  as  directly  in  point,  where  the  goods  of  B.  were  seized  under  a  he  took 
warrant  to  seize  those  of  A.,  and  the   Court  held  that  the  action  should  have  °*o^h  ofotb 
heen  commenced  within  six  months:  and  the  judges  then  were  of  opiuion  that  ©"^  cojonw, 
the  8th  section  of  that  stat.  was  enacted  to  afford  protection  not  coutempla- ^[?"y *|j^^ 
ted  by  the  6th  sect,,  which  sheltered  constables   absolutely  when  they  acted  owner 
in  obedience  to  a  magistrate's  warrant.     The  learned  judge  noted  the  die-  whether  or 
turn  of  Heath,  J.,  in  the  case  of  Price  v.   Messenger,  2  B.  &  P.  158.  who  not  be  had 
said,  where  constables  made  a  search  under  a  warrant  to  take  sugar,  and  they  JiIj^'*'?' 
took  tea  and  nails,  that  with  regard  to  the  latter  articles  they  did  not  act  in  ube-  ai^j^ctroii 
dience  to  the  warrant,  but  thought  it  immaterial,  the  plaintiffs  having  su ffered  aj,onld  have 
judgment  by  default  as  to  the  tea  and  nails.     He  likewise  passed  over  the  case  been  com 
of  Fostlethwaite  v.  Gibson,  3  £sp.  226.  which  determined  that  the  8th  section  menced  a- 
embraced  such  cases  only  in  which  the  officer  acted  by  virtue  of  a  warrant,  6^'".^  ^["^ 
that  case  being  a  decision  at  Nisi  Prius,  and  the  plaint  iff  having  consented  to^^^''?  "^^ 
a  nonsuit. — ^Rule  refused.  moaihe. 

4.  Parton  v.  Williams.  H.  T.  1820.  K.  B.  3  B.  fc  A.  330.  t^ZMe  * 

In  this  case  it  appeared  that  a  constable,  acting  under  a  warrant  command-  acting  bona 
ing  him  to  take  the  goods  of  A.,  seized  the  goods  of  B.,  believing  them  to  he-fide  under  a 
long  to  A.  Under  these  circumstances,  the  present  action  of  trespass  was  warrant, 
instituted  to  recover  damages  for  the  injury  so  sustained.  At  the  trial  it  was  ^eized  at  a 
objected  that  the  action  had  not  been  brought  within  six  calendar  months  after  ^"^^  |he 
the  act  committed,  in  accordance  with  the  "24  G.  2.  c.  44.  s.  8.  A  verdict  was^f^Q^  p^,.^ 
found  for  the  plaintiff.     A  rule  had  been  obtained  to  enter  a  nonsuit. .  boo,  cbe 

Per  Cur,     There  are  two  clauses  in  the  statute  connected  with  the  ques- Court  held 
tion  before  the  Court,  which  it  will  be  necessary  to  examine  in  deliverinir  our  ^^^  °o  ^^ 
judgment.     The  6th  section  declares  that  no  action  is  to  be  brought  against  .1  ^^*    i 
any  justice,  constable,  &c.,  or  against  any  person  acting  by  his  order,  and  in^***?  ]^?' 
his  aid,  for  any  thing  done  in  obedience  to  any  warrant  under  the  hand  or  seal  bie'^*°^« 
of  any  justice,  until  demand  hath  been  made  of  the  perusal  or  copy  of  the  war- eipira tion 
rant,  &c.     If  he  gives  that  copy,  although  the  party  may  be  entitled  to  an  ac-of  six  calen 
tion  against  the  magistrate,  yet,  if  he  joins  the  officer  in  it,  the  production  of  dar  months 
the  warrant  will  be  a  protection  to  the  latter,  and  will  entitle  him  to  a  verdict.  *°^^!?^ 
Thea  the  8th  section  enacts  that  no  action  shall  be  brought  against  any  justice  q^L  2^ 
of  the  peace  for  any  thing  done  in,  the  execution  of  his  office,  or  against  any  44,  ^,  g, 
constable,  &c.  or  other  onicer  or  pereon  acting  as  aforesaid^  unless  commenced 
within  six  calendar  months  afler  the  act  committed.     Now,  in  looking  at  these 
clauses,  it  must  be  evident  that  the  act  was  intended  to  give  constables  com« 
plete  protection.     It  appears  to  us,  that  where  a  constable  acts  strictlyin  obe- 
dience to  the  warrant,  he  is  completely  protected  by  the  6th  section;  but  as  it' 
is  fit  that  he  should  also,  in  cases  where  he  acts  bona  fide^  but  not  strictly  ac- 
cording to  his  warrant,  be  protected,  like  the  magistrate  who  acts  bonafdey 
but  beyond  the  extent  of  his  jurisdiction,  the  8th  section  extends  that  protec- 
tion to  him.     If  that  were  not  so,  the  magistrate  would  be  protected,  whilst  the 
more  urnorant  constable,  acting  under  a  mistake,  would  have  no  protection  at 
all.     The  words  ''  acting  as  aforesaid,"  in  the  8th  section,  refer  only  to  the 
word  '^  person"  immediately  preceding,  and  are  equivalent  to  the  words  "  act- 
ing in  aid  or  in  assistance  to  the  constable,"  and  not,  as  has  been  contended,  to 
the  words  ^^  for  any  thing  done  in  obedience  to  any  warrant." 

(B)    To    INDICTMENTS. 

Rex  v.  Wiat.  E.  T.  1706.  K   B.  1 1  Mod.  64;  S.  C.  1  Salk.  380;  S.  C.  2  Ld  . 

Raym.   1189;  S.  C.  Forts.  127.  ble*'SlI'v\ 

Several  persons  were  indicted  fn  the  county  of  Sussex,  and  convicted  foV  indicted  for 
killing  deer,  and  being  aiding  and  assisting  thereto;  and  a  warrant  was  issued  a  neglsot  ef 
to  levy  a  distress,  which  warrant,  by  a  clause  in  it,  was  to  be  returned;  th^  doty. 
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warrant  was  delivered  to  the  defendant,  who  levied  the  money,  but  made  no 
return  of  the  warrant,  for  which  he  was  also  indicted;  and,  on  its  being  re- 
moved here  by  certiorariy  the  defendant's  counsel  argued,  that  the  not  return- 
ing the  warrant  is  not  an  offence  to  be  mdicted  on;  and  finding  the  money  to  . 
he  levied,  makes  for  the  defendant.  He  excepted,  that  there  ought  to  have 
been  time  and  place,  when  and  where  he  should  have  returned  this  warrant  to 
them,  for  he  is  not  bound  to  travel  all  over  England  to  find  them.  Again,  his 
warrant  is  his  justification  aud  indemnity,  in  case  .he  should  be  sued  for  a  tres- 
pass. But  the  Court  said:  there  is  a  difference  between  returning  the  warrant 
itself,  and  returning  what  he  has  done.  The  not  fixing  a  time  when  and  where 
is  no  fault;  for  he  should  have  done  it  forthwith,  and  any  where  within,  the 
county  suffices.  It  is  clearly  an  offence  indictable  for  not  returning  what  he 
has  done.  This  matter  was  adjourned  for  further  consideration,  and  subse- 
quently judgment  was  given  for  the  plaintiff. 

(C)    To  BE    PINED. 

[  140  J  Axon.  II.  T.  1695.  K.  B.  5  Mod.  Rep.  9G. 

Formerlj  a      It  ^as  resolved,  that  a  court  leet  may  set  a  fine  on  a  constable  but  the  ees- 
Coart  leet,  gj^^g  cannot, 
and  not  the  /-rk     i:« 

g^g^lQf^g  (D.    rOR   MISCONDUCT  OF  ▲  COrCONSTABLE. 

could  im  SembUy  that  if  two  ^constables  are  appointed  for  a  certain  district,  and  the 

pone  a  fine.*  usage  is  that  one  shall  confine  himself  to  one  portion,  the  other  to  the  residue, 

still  each  is  answerable  for  a  neglect  of  duty  which  happened  in  the  other's 

proportion;  Rex  v.  the  inhabitants  of  Taunton,  3  M.  &  S.  471;  abridged  aniCy 

vol.5,  p.  ^'25;  €j\d posty  tit.  highway. 

(E)    To    BE  REMOVED. 

^^^  ^^^  I.  Rex  v.  White.  E.  T.  17(j5.  K.  B.  I  Salk.  150. 

stabies  are       ^^  ^^^^  resolved,  that  high  constables  might  be  removed  as  well   as  petty 

removable;  constables. 

*2.  The  Coivstables  of  Limingtov's  case.  E  T.  1728.  K  B.  2  Stra.  793, 
Bat  the  ses     The  constables  of  L.  were  chosen  and  sworn  in  at  the  leet;  and  the  sessions, 
BioDfl  can     on  pretence  that  the  election  was  not  made  according  to  the  particular  U8afi;e 
"k^  of  the  place,  made  an  order  to  discharge  the  appointment.     And  now  the  order 

■uMm  ao"*^**  sessions* was  quashed;  for  at  common  law  they  had  nothing  to  do  with  the 
pointed  by  (election  of  constables,  and  the  13  &  14  Car.  2.  c.  12.  confers  it  on  them  only 
the  le^t.f     in  the  case  of  death  or  removal  within  the  year. 

3.  Rex  v.  L^shmere.  T.  T.  1727.  K.  B.  11  Mod.  Rep.  380. . 
Nor  can  It  was  moved  to  quash  an  order  of  sessions  for  discharging  one  P.,  chosen 

they  ap  constable  of  B.,  and  appointing  the  defendant.  By  the  custom  of  B.,  the  old 
era"viiioM  ^^*^®**^^®  named  one,  and  the  jury  another,  and  the  steward  chose  one  of 
the  leet  them,  who  chose  P.,  and  the  sessions  discharged  him  because  he  was  not  res- 
neglects,  ident.  But  the  Court  said,  (he  sessions  have  no  jurirdiction  unless  the  court 
leet  makes  default 

[  149  I     X     RELATIVE  TO  THE  PLEADINGS  CONNECTED  WITH. 

1.  Staight  v.  Gee.  M  T.  1818.  K.  B.  N.  P.  2  Stark.  445. 

Althoogb  a     Action  for  false  imprisonment  against  a  constable,  who  had  imprisoned  a 

constable     person  on  suspicion  of  felony,  without  any  reasonable  grounds,  without  warrant, 

d*h*'^^   and  without  a  charge  from  any  other  person.     On  the  question  whether  he  was 

thoritr    be  ^^^^'^'^  ^^^  statute  of '21  Jac.  1  c.  V2,  which  enacts,  that  if  any  action,  &.c.  shall 

is  within     ^^  brought  against  any  justice  of  peace,  mayor,  or  bailift*,  of  any  city  or  town 

the  21  Jac.  corporate,  headborough,  portreeve,  constable,  &,c,  or  any  of  them,  or  any  oth<- 

1.  e.  12.      er  which,  in  their  aid  or  assistance,  or  by  their  commandment,  shall  do  any 

and  there    xh'ing  touching  or  concerning  his  or  their  office  or  offices,  for  or  concerning 

tied  To  an    *"^  tn^tter,  cause,  or  thing  by  them,  or  any  of  them,  by  virtue  or  reason  of 

their  or  any  of  their  office  or  offices,  that  the  said  action  shall  be  laid  within 

*  Bat  now  b)'  the  88  Geo.  2.  c.  65.  two  jnstices  at  any  special  or  petty  aeetions  may 

impose  a  fine  not  exceeding  40«.   npon  any  consiable  for  disobedience  or  neglect  of  doty. 

t  Thoogh  if  the  justices  appoint  a  constable,  they  may  displace  him;  see  2  Hawk.  P.  C. 

c.  10. 

The  removal  oaght  not  to  be  effected  by  one  or  two  jastiees,  but  by  the  greater  part  of 
4he  jitfticea  of  that  division,  or  at  the  sessions;  Dalt.  J.  c.  28. 
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the  county  where  the  fact  or  tr^^spass  was  done  and  committed,  and  not  else-aeqvittal, 
where.     Abbott,  <  .  J.  was  of  opinion  that  the  defendant  was  entitled  to  the^°^<^^be 
protection  of  the  statute.     The  act  expressly  points  out  the  county  in  which  J^®"°®  *** 
the  action  is  to  be  brought,  and  aflTords  no  furiher  protection  to  the  constable,  p^pgr 
The  words  in  the  ^ct  61/  virtue  of  his  office ,  meant,  that   he  was  acting  under  county. 
colour  of  his  office,  intending  to  act  in  the  character  of  constable;  for  if  he  in 
reality  acted  in  the  course  of  his  office,  he  would  want  no  protection. 

2,  M'Clocghan  V.  Cr.AYTON.  Lan.  Ass.  1816.  K.  B.  Holt,  N.  P.  478. 
The  plaint itr called  at  ('.  D's  house,  one  of  the  defendants,   and  offered  And  ho 
some  old  clothes  for  sale.     Afler  he  le(\  the  house  he  was  pursued,  and  charg-  may,  u 
ed  with  having  stolen  a  coat,  and  C.  D.  brought  "him  back,  and  sent  for  A.  B.,  Jich,  jusii 
a  constable,  who  searched  him,  and  finding  no  such  coat,  he  was  discharged  jhg'"*g„'^  ,.1 
iivithoiit  being  brought  before  a  justice  of  the  peace.     To  trespas:^  for  this  as-  i^saQ. 
saulty  the  defendant  pleaded  not  guilty.     It  was  contended,  that  although  the  though  if  he 
officer  had  the  privilege  of  giving  all  circumstances  in  evidence  under  the  gen-  bo  a  pri 
eral  issue,  that  C.  D.  could  not,  since  he  ought  either' to  have  pleaded  that  he  ^f'®  i'^^i 
acted  in  aid  of  the  constable,  by  way  of  justiScation,  or  he  should  have  stated  y'""**'  ^^^ 
the  special  circiimstaiices  of  the  case.     And  Bailey,  J.  said:  the  defendant,  ^"J,"  ^^'^ 
A.  B.  was  entitled  to  an  acquittal;  but  as  to  C.  D.  he  seemed  to  be  a  trespass- different 
er,  at  least  under  these  pleadings.     How  far  he  would  have  been  justified  if  mle  ob- 
he  had  stated  the  special  circumstances  of  the  case  in  a  plea,  properly  framed,  ^aiot** 
it  is  not  now  necessary  to  determine.     In  such  a  case  the  facts  ought  to  have 
been  pleaded  specially,  so  that  the  court  might  judge  if  they  were  reasonable. 
3.  Cliffe  v.  Littlemore.  T.  T.  1803.  K.  B.  SEsp.  39. 
To  an  action  of  assault  and  false  imprisonment,  the  defendant  pleaded  *"    ^J*  1*^® 
justification  that  the  plaintiff  assaulted  him;  on  which  ho   gave  charge  of  l^im  jj,atifi*d  an' 
to  a  certain  *'  peace  officer,"  who  then  and  there  saw,  &c.     Heplieation  de  in-  assault  as  a 
juria^  and  issue  thereon.     It  appeared  that  the  plaintiff,  having  interposed  in  peace  offi- 
a  dispute  between  the  defendant  and  another,  the  defendant  gave  the  plaintiff  [  15J   ] 
into  the  custody  of  one  C,  who  was  employed  by  the  parish  to  maintain  order  c^r,  and  it 
in  the  streets,  but  who  was  not  sworn  into  the  office  of  constable,  by  whom  he  appeared 
was  carried  10  the  Poultry  Compter.     Holden,  that  the  evidence  would  not^™^*^®^** 
support  the  plea,  as  no  person  could  assume  the  office  of  constable,  with  all  «h  Mirote 
its  incidental  immunities,  unless  he  had  been  regularly  invested  with  that  char- the  Coori  * 
acter. — Verdict  for  plaintiff.  considered^ 

this  a  Taiiancc  from  the  plea. 


•  •  •-•   •_ 

•  •• 


XI.    RELATIVE  TO  EVIDENCE  CONNECTED  WITH, 

1.    UNDERnii.L  V.  Witts.  M.  T.  1799.  K.  B.  3  Esp.  5^,  The  ward 

In  an  action  by  a  deputy  constable  against  his  principal  the  declaration  sta-**].**'®  ^^^ 
ted,  that  in  consideration  that  he  would   act  as  a  substitute   for  the  defendant,  ©f  London 
the  latter  undertook  to  pay,  &c.     Plea,  the  general  issue.     In  order  to  prove  \^  the  best 
the  defendant's  election,  a  list  of  persons  sworn  in  to  serve  the  office  of  consta-  evidence  of 
ble,  was  produced  by  a  clerk  from  the  town  clerk's  office;  which  evidence  was  the  appoint 
objected  to,  on  the  ground  that  the  wardmote  book  should  have  been  shown,  "*®***®f« 
as  it  contained  an  account  of  the  election.     The  plaintifl's  counsel  admitted  °®PJ*J^,  *^" 
that  such  evidence  would  have  been   necessary,  had  not  the   defendant  ac- 
knowledged his  election.  '  The  court  assented. 

2.  Price  v.  Messe.vger.  H.  T.  1709.  C.  P.  3.  Esp.  96;  S.  C,  not  S.  P.  2  B.  Y^rhere  ac 

^P.  168.  tionshad 

The  defendants,  having,  as  constables,  seized  certain  goods  of  the  plaintilT,  beea  com 
which  were  ultimately  returned  to  him  for  insufficiency  of  evidence  to  support  menced  a 
the  charge,  the  latter  commenced  a  suit  against  the  defendants,  and  against  «**°?^  *^!?'* 
one  N.,  the  informer,  for  the   speual  damage   he  had  sustained;  and  h*vi"g"^,BiM  ^^ 

*  The  regular  proof  of  a.  person  being  a  constable  is  by  the  prodaction  and  proof  of  his 
appointment,  and  swearing  at  the  coart-leet,  or  by  justice  of  peace;  see  18  fc  M  Car.  2. 
c.  12.  a,  16;  2  Hawk.  P.  C.  c.  10.  s.  187;  Stra.  i  149;  1  Bac.  \h.  439.  And  it  baa  been 
holden  on  a  trial  for  marder,  that  proof  that  a  ;  arty  acted  as  a  constable,  is  evidence  to 
prove  that  be  is  one;  tee  2  Leaih,  C.  L.  581 ;  4  T.  R,  86fJ;  3  Caropb,  482. 


•  •. 


•  •    •     • 

•  •     •• 

•  •  • 
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• 
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mi  CONSTABLES.— Costs  connected  tri//i. 


goods  to*-  called  a  witness  in  the  former  action  to  prove  the  damage,  he  admitted  that  the 

pected  to     plaintifTwas  prosecuting  the  latter  suit,  whereupon  evidence  was  objected  to, 

have  been    ^^^  ^^^  ^^^^  refused  to  admit  it. 

to  en,  an    ^^.^j^g^  ^i^^  informer  for  the  injury  sastained.  the  Court  would  not  hear  eTidence  of  special 

A  constable  ji^i„2i^g  in  the  former  action,  while  the  latter  suit  was  depending. 

who  ob  ^  ^  * 

dilnn  an'"  XII.     RELATIVE  TO  COSTS  CONNECTED  WITH. 

action  a       I*  By  the  1  Jac.  1  c.  5.,  and  21  Jac.  I.e.   12.  it  is  enacted,  that  if  any  action 
gainst  him,  be  brought  against  a  coni4able  for  any  thing  done  by  virtue  of  his  office,  he, 
is  entitled    and  also  all  others  which  in  his  aid,  or  by  his  command,  shall  do  a  thing  coa- 
to  double    cerning  his  office,  shall  recover  if  he  have  double  costs. 
T^lsi  1  ^-  Grin'dley  v.  HoLLowAY.  H.  T.   1780.  K,  B.  1  Doug.  307. 

B  I  it  must  '^^  ^^  ^^  action  of  trespass,  in  which,  on  the  plea  of  not  guilty,  a 
be  certified  verdict  was  found  for  the  defendant.  In  the  last  term,  a  rule  was  granted 
by  the  to  show  cause,  why  it  should  not  be  entered  on  the  roll,  that  the 
judge  that  defendant  was  a  constable,  and  that  the  action  was  hrought  for  what  he  had 
be  was  act  done  in  the  execution  of  his  office.  Under  the  statute  of  7  Jac.  1  c.  5.  there 
ing  m  the  ^^^  ^^^  indorsement  on  the  postea^  nor  certificate;  hut,  in  an  affidavit  of  the 
of  hbof-  defendant,  it  was  sworn,  that  the  act  tor  which  he  was  sued  was  done  in  the 
fice.*  execution  of  his  office.     Oii  the  other  hand,  an  affidavit  was  read,  by  which  it 

appeared,  that  the  defendant  was  not  acting  in  the  execution  of  his  office,  and 

the  rule  was  discharged. 

<K0nBfrttCt(0n  OC  <i!rontraCt.     See  tit.   OndracL 

c  <K01tSUl*t     See  ill,  Embassador. 

It  was  tor  -_  __.    ___  __        __, 

m,riy  a  1.  Clarke  v.  Cretico.  H  T.   1808^  P.  P.   I  Taunt.   106. 

question,         On  a  rule  to  show  cause  why  the  defendant  should  not  be  discharged  from 

whether  a   an  arrest,  on  the  ground  that  he  was  consul-general  of  the  Sublime  Porte  in 

consul  was  London,  it  was  contended^  that  the  privilege  from  arrest  did  not  extend  to  the 

from  arrest.      *  ^°^  where  there  is  a  special  verdict,  and  it  appears  by  the  facts  there  found,  that  the 
'  act  for-  which  the  action  was  brought   wis  dono  bv  the  defendant,  by  virtue  or  reason  of 
his  office,  the  master  must  tax  double  co»ts,    though  there  has  been  no  certificat'^  or  allow- 
ance by  the  judge  who   tried   the  cause;  Rann  t.  Perkins,  M.  T.  1782.  K.  B.   1  Doag. 
808.  note. 

t  The  origin  of  the  appointment  of  consuls  ha^  been  ascribed  to  the  necessity  for  extra- 
ordinary protection  in  some  branches  of[  commerce,  formerly  carried  on  with  barbarous  and 
uncivilized  nations,  and  it  was  not  usual  for  the  more  civilized  states  to  employ  such  coook 
mercial  agents  until  about  the  end  of  the  1 5th  century;  see  8  Smith's  W.  of  Nat.  252.  It 
appears  to  have  been  about  the  12th  century  that  thb  office  was  first  instituted;  but  the 
consuls  of  that  time  were  not,  as  at  present,  commercial  officers  of  one  country  resi'llng  in 
another,  but  were  merely  mercantile  judges  established  at  home;  see  Mnrat.  Aaiiq.  ftal. 
Moedii  /Evi,  vol.  2.  diss.  80.  p.  881.  37,  89,  In  the  15th  century,  the  practice  of  sending 
consuls  into  foreign  states  appears  to  have  become  general  in  Europe;  but  it  has  been  oIh 
served,  that  even  at  this  day  the  custom  of  receivi  ig  them  cannot  be  looked  upon  as  nni- 
versitliy  established;  besides,  the  rights  of  these  consuls,  where  they  are  admitted,  diflw 
very  widely  in  different  states;  almost  all  the  consuls  who  are  sent  out  of  Europe  exercise 
a  pretty  extensive  jurisdiction  over  the  subjects  of  their  sovereign.  In  Europe  there  are 
some  places  where  the  consuls  exercise  a  civil  jurisdiction,  more  or  leas  limited  over  the 
subjects  residing  there;  in  this  they  can  exercise  no  more  than  a  voluntary  jurisdiction;  and 
in  others  their  functions  are  confined  to  watch  over  the  commercial  interests  of  the  state, 
particularly  the  observation  of  the  treaties  of  commerce,  and  to  assist  with  their  advice 
and  interposition  those  of  their  nation  whom  commercial  pursuits  or  connexions  have  led 
to  the  place  for  which  they  are  named;  see  Marten's  L.  of  Nat.  156  7;  Montef.  Com.  Die. 
tit  Consuls  It  ii«,  however,  admitted  that  a  sovereign  cannot  invest  a  consul  with  judicial 
power,  even  over  his  own  suhjocts  in  a  foreign  country,  so  as  in  that  country  to  enforce  the 
judgment  according  to  the  rimqicipal  law;  but  that,  neverthel<»8,  for  instance,  the  decision 
of  A  French  consul  in  Dngiand,  in  questions  between  French  subjects,  will  have  effect  in 
France;  and  it  is  admitted,  that,  at  all  events,  a  consul  cannot  have  a  criminal  jurisdiction 
in  a  foreign  country,  unless  it  be  expressly  given,  and  that  there  is  no  instance  of  such  a 
power  in  any  christian  country;  see  Pardessus,  4  torn.  188.  Besides  the  advantage  deriv- 
ed from  the  establishment  of  consuls  in  their  protection  of  the  subjects  ot  their  nation  in  a 
foreign  country,  many  other  advantages  may  result  to  the  nation  at  larae.  A  consul  being 
always  on  the  spot,  and  conversant  with  the  practice  of  trade,  and  with  the  traders  of  for- 
eign nations,  as  well  as  his  own,  has  greater  opportunities  than  an  embassador,  whose  time 
is  generally  occupied  with  political  business  of  far  higher  importance,  of  observing  and 
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office  of  consul.     But  the  Court  said,  the  question  is  undoubtedly  of  iitiport-   |    152  | 
ance;  and  it  is  not  necessary  that  the  Court  should  come  to  any  determina- 
tion upon  it  at  present,  since  it  has  not  been  clearly  proved  that  the  defendant 

pointing  oot  to  hii  own  goveroment  the  progrem  of  his  coantry*s  trade  with  the  foreign 
state,  and  the  oieasores  to  be  adopted  to  facilitate  the  interests  of  the  former,  and  may  fre- 
qaontly  prevent  cooteets  between  the  subjects  of  the  two  states  which  might  otherwise 
caoee  a  pablic  war;  see  Postl.  Diet.  tit.  Consuls.  Nor  are  the  advantages  resulting  from  the 
coamlar  office  confined  merely  to  trade;  for  an  intelligent  consnl  will  acquire  and  commn- 
aieate  to  bis  nation  many  improvements  in  all  the  various  departments  of  knowledge. 
Sometimes  coosub- general  are  appointed,  who  are  to  officiate  for  several  places  at  the  same 
time*  or  else  they  are  placed  at  the  head  of  several  consuls;  in  other  resnects  their  func- 
tionst  as  well  as  those  of  their  t>wn  consuls,  differ  but  Utile  from  those  of  simple  eoosuls; 
see  M«iten*s  L.  Nat.  158-9;  Pardeesus,  4  torn.  187-8. 

Consob  may,  in  some  cases,  appoint  agents  of  commerce,  whose  duty  it  is  to  render  all 
tbe  good  offices,  they  can  to  the  subjects  of  their  state,  and  to  correspond  wiih  the  coDsal 
appointing  him  and  execute  his  orders  connected  with  bis  commission;  see  Pardessus,  188* 
9.     In  France  there  is  n  regular  arrangement  for  the  education  of  vice-consuls,  but  in  this 
conntrr  there  is  no  public  establisbmenl of  that  nature;  see  Pardessus,  188-9;  Warden  on 
Consiifs,  185-6.     Tbe  right  to  send  consuls  into  a  foreign  territory  is  foundeil  in  custom  or 
espreas  treaty;  see  Marten's  L.  of  Nat  156;  but  there  beinc  no  obsolnle  and  perfect  obli- 
gatioo  to  receive  a  consul,  unless  it  has  been  expressly  agreed  upon,  the  nation  that  wishes 
to  eecare   this  privilege  must  procure  that  right  by  the  commercial   treaty  itself;  and  the 
mere    circumstances  of  a  commercial  treaty   having  been  entered  into,  does  not  imply  a 
right  to  require  a  resident  consul  in  the  foreign  state;  see  Vattel,  b.  2.  c.  2.  9.  34;  2  Ward's 
L.  of  Mat.  831 ;  4  Andnr.   Hist.  Com.  626.  €49.     Where  the  right  of  sending  consnb  to 
reside  in  their  respective  dominions  is  expressly  stipulated  in  commercial  treaties  subsisting 
between  tbe  crown  of  Great  Britain  and  the  states  to  whom  they  are  sent,  either  may  ob- 
ject to  tbe  particular  person  appointed  to  the  office,  and  by  their  ambassador  make  requisi- 
tion for  tbe  appointment  of  another,  assigning  proper  reasons  for  their  rejection  of  the  first; 
but  tWey  cannot  reject  the  king's  commission:  whereas   those  potentates   with  whom  we 
have  no  commercial  treaties,  stipulating  for  the  appointment  of  a  consul,  may  not  only  re- 
fuse the  person,  but  the  commission  itself,   without  violation  of  the  peace  and  amity  suh- 
nsting  between  the  powers  so  refusing,  and  this  country;  for  the  law   of  nations  does  not 
include   this  appointment,  though  it   is  usual  to  grant  permission.     And  this  difference  is 
material  in  practice;  for  the  consul  whose  residence  b  founded  upon  a  treaty  may  proceed 
to  much  greater  lengths  in   the  exercise  of  his  authority  than  he  who  b  only  admitted  by 
permission;  for,  in  the  latter  case,  many  points,  however  clear,  will  be  frequently  disputed 
with  such  permiasiye  consul  by  the  magistracy  of  the  place  where  he  resides;  see  2  Beawes, 
Lex  Mere.  416.  417;  Warden,  241  2. 

At  the  present  day  the  appointment  of  consul  has  been  confided  to  the  secreuries  of 
etate  for  the  southern  and  northern  provinces.  The  consuls  of  the  southern  kingdoms  of 
Europe  are  under  ihe  direction  of  the  former,  and  those  of  tbe  northern  under  that  of  the 
latter,  with  tbe  exception  of  a  few,  over  which  certain  commercial  corporate  companies 
have  an  unlimited  control;  see  2  Beawes,  416;  Warden,  289.  The  nomination  and  ap- 
pointment of  the  eonsal  is  to  be  notified  to  the  sovereign  of  the  state  where  he  is  to  reside, 
aoeordiog  to  the  forms  settled  by  the  treaty  which  has  authorized  his  establishment,  or 
those  which  usage  has  introduced,  in  order  to  obtain  from  such  sovereign  a  written  declara- 
tion, approbation,  &c.  of  the  authority  which  recognizes  his  character,  and  authorizes  him 
to  exercise  his  functions;  see  Pardessus,  4  torn.  144;  Warden.  104.  181. 

It  is  said,  that  in  general  the  consul  should  cause  his  appointment  and  acceptance  to  be 
published  in  an  aasembly  of  merchants,  and  should  register  the  same;  see  Pardessus,  4  torn. 
146-6;  but  in  England  there  U  no  register  at  the  secretary  of  state's  office  of  the  appoint-  |^    ^53  j 
ment,  as  if  the  consul  were  a  public  minister;  see  8  M .  &  S.  290. 

Having  shown  the  utility  and  appointment  of  consul,  we  will  now  proceed  to  inquire  as 
to  his  qualifications,  privileges,  duties,  authorities^  and  alary  As  to  his  qualifications  and 
duties:  a  British  consul,  in  order  to  be  properly  qualified  for  his  employment,  should  take 
care  to  make  himself  master  of  the  language  used  by  the  Court  and  tbe  magistracy  of  the 
country  where  he  resides,  so  ae  to  converse  with  ease  upon  subjects  relating  to  his  duties. 
If  the  common  people  of  the  part  use  another,  He  most  acquire  that  also,  that  he  may  be 
enabled  to  settle  little  diflerences  without  Irouhjing  the  magistracy  of  tbe  place  for  the  inter- 
position of  their  authority,  such  as  accidents  happening  in  the  harbour  of  the  ships  of  one  na- 
tion rnaninc  foul  of  and  doing  damage  to  each  other;  see  2  Beawes,  L.  Merc.  421:  8  M. 
Ii  8.  296;  Warden,  245.  The  consul  should  make  himself  acquainted  with  the  law  of 
nations,  and  treaties;  with  the  tariff,  or  specification  of  duties  on  articles  imported  or  ex- 
ported, and  with  all  the  municipal  oidinances  and  laws;  bee  2  Beawes,  421 ;  Warden,  246. 
The  consul  must  take  special  notice  of  all  prohibitions,  to  prevent  the  export  or  import  of 
any  articles,  as  well  on  the  part  of  the  state  wherein  he  resides,  as  of  ilio  government  em- 
loyiog  him;  see  2  Beawes,  421.  It  is  also  his  dutv  to  protect  from  insult  or  imposition 
ritish  snbjects  of  everv  description  within  hi'«  juri^diriion :  s^e  2  B*»awe?,  421 :  Warden, 


S! 


101  CONSUl.. 

held  the  office  of  consul  at  the  time  of  the  arrest.  The  office  of  consul  is 
%videlv  diiferent  from  that  of  ao  arohassador,  but  still  the  duties  of  it  cannot  be 
performed  by  a  person  in  prison  The  matter  must  stand  over. 
246,  And  where  insalt  or  outrage  ii  offered  bj  a  British  sabject  to  a  native  of  the  place, 
the  magistrate  wberc^of  complains  to  the  consul,  who  should  summon,  and  in  case  of  diao- 
bedieuce  may  by  armed  force  (see  Pardessus,  4  torn.  16 1 )  bring  before  him  the  ofieoder, 
dnd  order  him  to  give  immediate  satisfaction ;  and  if  he  refuse,  he  resigns  him  to  the  ciTil 
jurisdiction  of  the  magistrate,  or  to  the  military  law  of  the  garrison,  oevertheieas,  always 
acting  ail  counsellor  or  advocate  at  his  trial,  when  there  i^qnesition  of  life  or  property;  tarn 
Warden,  246;  2  Beawes,  422;  PardeiMus,  4  torn.  161-2.  But  if  a  British  subject  be  ac- 
cused of  an  offence  alleged  to  have  been  committed  within  the  dominion  or  jurisdiction  at 
sea  of  their  natural  'Mivareign,  it  is  then  the  duty  of  a  British  consul  to  claim  cognizance  of 
the  c*\u»o  for  his  sovereign,  and  to  require  the  release  of  the  parties  detained  in  prison  by 
the  magistracy  of  the  place,  on  any  such  accusation  broncht  before  them;  aud  that  all  ju- 
dicial proceedings  against  them  do  instantly  cease;  and  he  is  to  demand  the  aid  of  tlM 
power  of  the  country,  civil  and  military,  to  enable  bim  to  secure  and  put  the  accused  par- 
ties on  board  such  British  ship  as  he  shall  think  fit,  that  they  may  be  conveyed  to  Great 
Britain  to  be  tried  by  their  proper  judges;  see  2  Beawes,  422;  Pardeasns,  4  torn.  161-2. 
185.  So  it  is  the  duty  of  British  consuls  to  relieve  all  distressed  British  mariners,  to  al- 
low them  sixpence  daily  for  their  support,  to  send  them  home  in  the  first  Britbh  vesMls 
that  sail  for  Englnnc*,  and  to  keep  a  regular  account  of  his  disbursements,  which  he  is  to 
transmit  yearly,  or  oftoner  if  required,  to  the  Navy  Office,  attested  by  two  British  mer- 
chants of  the  place;  this  is  provided  for  by  i  Geo.  2.  stat.  2.  c.  14.  s.  12«  He  is  also  to 
give  free  passes  to  all  poor  British  subjects  wishing  to  return  home,  directed  to  the  captains 
of  the  king's  packet  boats,  or  ships  of  war,  requiring  them  to  take  them  on  board;  see 
Abbott  on  Shipping,  172;  2  Beawes,  423;  Warden,  246.  And  the  consul  is  not  to  per- 
mit a  British  merchant's  ship  to  leave  the  port  where  he  resides  without  his  passport, 
which  he  is  not  to  grant  until  the  master  and  crew  thereof  have  satisfied  all  just  demands 
upon  them;  and,  for  this  purpose  he  ought  to  see  the  governor's  pass  of  a  garrisoned  town, 
or  the  burgomaster's,  unless  the  merchant  or  factor  to  whom  the  ship  was  consigned  will 
make  himself  responsible;  see  2  Beawes,  423;  Warden,  247.* 

Ths  consul  ought  to  claim  and  recover  all  wrecks,  cables,  and  anchors,  belonging  to 
British  ships  found  At  sea,  by  fisherm^  or  other  persons,  to  pay  the  usual  salvage,  and  to 
Gotnmonieate  a  report  thereof  to  the  N:ivy  Board;  2  Beawe*,  423;  Warden,  247;  P&r- 
dessus,  4  torn.  180-1.  It  has  also  been  laid  down  as  a  general  rule,  that  it  is  his  duty  to  es- 
tablish in  a  civil  point  of  view,  births,  marriages,  and  deaths,  to  grant  certificates  of  life, 
and  to  decide  upon  testimony  cases  of  doubtful  or  disputed  citizenship;  and  that  be  is  ap- 
pointed by  the  court  of  his  country  to  act  as  commissioner  in  receivmg  evidence  in  impor- 
tant cases  ponding  before  them;  see  Warden,  24-5;  and  to  keep  a  regular  and  well  attest- 
1  1  ~d  1  ^^  account,  fairly  written  in  n  book  for  that  purpose,  of  all  his  official  transactions,  stating 
I  '*'''*  J  therein  the  date  of  tho  arrival  of  ovcry  British  ship,  tha  mxster's  name,  name  of  the  ship, 
to  whom  consigned,  and  her  departure;  see  2  Beawes,  423. 

It  is  the  duty  of  tho  consul,  upon  the  complaint  of  their  masters,  to  imprison  disorderiy 
seamen;  but  as  he  may  thereby  subject  himself  to  an  action  for  false  imprisonment,  ho 
should  be  very  cautious  how  he  confines  or  punishes  seimen,  or  masters  of  ships,  upon 
their  mutual  complaints  against  each  other;  see  2  Beawes,  428;  Warden,  247;  Pardeasns, 
torn.  4.  46 1 .  As  a  person  invested  with  a  public  character,  he  has  a  ri^ht  to  demand  au- 
dience of  the  prime  minister,  or  minister  of  the  sovereign  or  state  wherem  he  resides,  dur- 
ing the  absence  or  oon  residence  of  ambassadors,  or  other  public  ministers  from  his  sove- 
reign; see  2  Beawes,  421.  It  is  also  tho  duty  of  a  l?ntish  consul  constantly  to  reside  at 
the  appointed  places;  and  he  cannot  return  hotne,  even  for  a  short  space  of  time,  without 
applyma  for  leave  of  absence  to  the  Secretary  of  State;  see  2  Beawes,  418;  Warden, 
243.  If  he  have  obtained  leave,  he  is  to  appoint  a  deputy  or  deputies  to  take  care  of  the 
commercial  affairs  of  his  nation  during  his  absence.  These  are  no  more  than  temporary 
deputies,  and  are  generally  morchdnts  of  the  place;  but  if  the  consul,  holding  some  other 
appointment  from  the  crown,  is  absent  for  a  considerable  length  of  time,  or,  being  infirm, 
obtains  leave  to  remain  in  his  native  country,  the  deputy  appointed  to  reside  constantly  for 
him  may  be  appointed  by  him,  but  he  must  be  presented  to  the  Secretary  of  State;  and 
being  approved  by  him  as  the  sufficient  deputy  under  the  commission,  he  becomes  an  offi- 
cer of  the  crown,  taken  the  title  of  vice-consul,  and  cacfies  on  a  correspondence  with  the 
public  officers  in  every  respect  the  same  as  the  consul;  and  though  his  commission  is  sign- 
ed l)y  the  consul,  being  a  copy  of  his  own  with  the  requisite  alterations,  he  has  no  power 
.  to  remove  the  vice-consul  so  appointed  without  the  approbation  of  the  Secretary  of  State. 
If  there  are  subordinate  deputyships  within  the  jurisdiction  of  tho  consulship,  it  is  the  vice- 
consul  in  this  case  who  is  to  appoint  persons  to  act  in  those  stations,  not  the  consul  who 
has  given  up  the  entire  authority  ho  held  under  the  king's  commission,  as  already  observ- 
ed; sometimes,  though  impioperly,  sach  deputies  are  natives  of  the  country  in  which  they 
are  to  act;  2  Beawes.  418;  Warden,  248;  Pardessus,  torn.  4  148. 

The  nnthoritiM  nnd  .inri:<dirtionn  of  a  consul  only  rxtend  to  persons  who  ari»  nntural  born 
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2.    Vi-EAsii  V.  Becker.    M.  T.   1814    K.  B    3  M.  &  S.  28^    S.  P.  Heath-    1165] 
FIELD  V.  Cheltox.  H.  T.    1767.   K.  B.   4  Burr.  20/6.  Bot  it  ha- 

A  person  who  was  a  resident  merchant  of  London,  and  who  was  appoiQted  ^^^  j°®® 
and  acted  as  consul  to  a  foreign  prince,  claimed  an  immunity  from  arrest  upon  ^.[l        • 
raesae  process.     Lord  Ellenborough,  in  delivering  the  Judgaicnt  of  the  Court  ^j^^  m^, 
against  the  privilege,  made  use  of  the  following  observations: — The  question,  chant  of 
in  this  case,  is  simply  whether  the  defendant  be  an  ambassador  or  other  public  London, 
raioister  of  a  foreign  prince,  as  stated;  if  he  be  a  public  minister,  he  is  protect- w**®  y^ 
ed   by  the  7  Ann.  c.  Ii2;  but  whce  th^  official  functions  he  has  to  fulfil  are"PP°^^|®^ 
not  those  of  a  diplomatic  or  p  )litical  negocialor,  it  being  no  part  of  his  office  to^  conaulto 
transact  business  between  the  two  states,  the  same  rule  of  exemption  does  not  a  foreign 
apply.     Now  the  person  here  laying  claim  to  the  privilege  is  a  person  invest-  prince,  was 
ed  with  some  authority  by  a  foreign  prince;  but  is  he  a  public  minister?  There  ewmpt 

sabjects  of  tho  princos  from  whom  tl\p  coosnl  received  his  commission;  see  2  Beawes,  4I5-6- 
As  to  bis  privileges  and  protection:  The  sovereign   who  receives  a  consbl  into  his  state, 
thereby  impliedly  engages  lo  afibrd  him  all  the  liberty  and  protection  essential  for  his  con- 
veniently ful6lIiDg  tho  functions  which  he  has  consented  he  shall  exercise;  bat  it  seemc  to 
be  acknowledged  in  all  nations,  and  by  all  writers,  that  it  cannot  be  considered  that  a  con- 
Bnl    represents  his  nation,  like  an  ambassador,    who  is  a  minister  sent  by  one  sovereign  to 
anothf^r.     The  mission -of  a  consul   is  too  limited  to  attribute  that  character  to   him,  or  to 
procnre  him  that  inviolability    and  ahs  lote   independence  which   public  ministers   enjoy; 
see  Pardessos,  torn.  4.   148-9.     A  consul,  however,  is  difttinguinhed  from  the  merchants  or 
inhabitants  of  the  place  where  he   resides,    by   various  privileges  derived  from  treaties,  or 
founded  on  usage.     He  is  respected  in  a  particular   manner  on  his  arrival;  he  u  allowed  a 
free  entry  for  his  furniture  and   baggage;  he  is  exempt  from  the  excise  or  inland  duties  on 
liquors  and  other  articles  of  conduniption  for  himself  audfumily     he  is  entitled  to  a  seat  on 
the  bench  with  the  magistrates  of  the  place  when  obliged  to  appear  at  their  assemblies  to 
act  as  consul  for  the  subjects  of  his  nation,  in  all  cases   of  dispute  between  them   and  the 
natives  of  thii  place;  he  is  exempt  from  lodging  the  military  in  his  house;  he  is  to  be  fur- 
n'shed  with  a  guard  when  required,  to  aid  and  assist  him  in  the  maintenance  of  his  author- 
ity over  thesubJHCt«  of  his  own  country  trading  to  the  port;  see  2  Beawes,   419;  Warden, 
249;  Pardessus,  tom.  4.  161-2;  but  that  power  does  not  extend  to  those  who  are  constant- 
ly resident  in  the  place,  and  who  in  all  cases,  civil  or  criminal,  are  subject  to  tho  jurisdic- 
tion of  the  place. 

If  a  consul  be  grossly  insulted  or  mal-treated,  and  cannot  obtain  redress  in  the  country 
in  which  he  resides,  the  sovereign  has  u  right  to  complain  of  such  violation;  and  there  are 
many  instances  of  .^luch  an  interference;  see  2  Beawes,  420.  VVicquefort,  40-1 ;  3  M.  &  8. 
297-8;  2  Vattel,  c.  2.  s.  34.  Bat  the  consul  is  not  such  a  public  minister  as  in  that  char- 
acter to  bo  under  the  special  protection  of  tho  law  of  nations;  and  he  is  in  all  cases,  wheth- 
er civil  or  criminal,  subject  to  the  jurisdiction  of  the  country  in  which  he  resides  as  consul; 
see  2  Beawes,  419. 

The  salary  of  a  consul  ought  to  be  commensurate  with  his  situation,  and  enable  him  to 
subsist  without  having  on  his  own  account  any  commercial  duties;  see  Warden,  200.  In 
some  places,  English  consuls  have  salaries  from  the  crown;  in  others  they  have  nothing 
hut  the  pecnniiry  dues  or  fees  of  office.  Where  English  factors  are  established,  the  fees 
arc  regulated  by  the  Burthen  of  the  ship,  in  others  by  the  length  of  the  voyage.  It  has 
been  observed,  that  it  iii  remarkable  that  the  consuls  of  other  nations  are  protected  by  the 
sovereign,  and  authorized  to  take  the  consul's  fees;  but  the  British  have  not  any  authority 
whatever  to  suppmt  their  claims  where  there  is  no  commercial  treaty.  If  a  {naster  refuse 
to  pay  them,  the  consul  cannot  detain  tho  ship,  for  the  owners  and  freighters  would  bring 
their  actions  for  damages;  but  it  is  stated  that  Hardwicke,  Chancellor,  held,  that  the  con- 
sul might  send  on  board  and  seize  any  piece  of  valuable  furniture  belonging  to  the  cabin, 
which  would  not  hinder  the  navigation  of  the  ship,  and  detain  it  for  his  fees;  see  2  Beawes, 
423;  Warden,  260.  If  he  have  not  a  regular  and  sufficient  salary,  he  will  be  obliged  to 
seek  support  as  a  merchant  or  factor,  and  his  attention  will  be  constantly  directed  more  to 
his  own  private  advantage  than  the  general  good  of  his  country's  commerce;  and  though 
he  may  not  be  tempted  to  act  fraudulently,  yet  he  will  necessarily  be  negligent  in  the  due 
performance  of  his  office.  Personal  interest  blinds  men  with  regard  to  their  public  duties; 
see  2  Beawes,  416;  Marten  on  Consuls,  20;  Pardessus,  4  tom.  141 ;  Warden,  20-1.  Tho 
French  strictly  enjoin  their  consuls,  in  all  foreign  countries,  not  to  carry  on  any  cooamerce. 
under  penalty  of  dis mission  from  their  office:  but  it  has  been  observed,  that  the  Britiah  con- 
suls, coniraiy  to  sound  policy,  are  still  permitted  to  trade  in  all  the  ports  whore  it  is  not 
prohibited,  as  it  ought  to  be,  by  the  sovereign  of  the  country;  see  2  Beawes,  416;  War- 
den, 237;  Rtrdessus,  4  tom,  141.  On  a  still  stronger  ground  of  policy,  a  consul  must  not 
accept  of  any  commission  or  employment  from  the  foreijrn  state  where  he  is  to  reside, 
which  might  diminish  his  zeal  for,  or  at  least  prevent  his  attention  to,  the  commercial  inter- 
ests of  thecountrv  for  which  He  is  acting  as  a  consul;  aeo  Pardessus,  4  torn.  141. 
Vol.  VI.    '  M 
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fromVrMt*  is,  I  believe,  not  a  single  writer  on  the  law  of  nations,  nor  even  of  those  who 
upon  m«   y^^^^  written  looser  tracts  on  the  same  subject,  who  has  pronounced  that  a  con- 
^         '  Bul  is  eo  nomine  a  public  minister.     It  has  been,  however,  said,  that  the  act  is 
f  156  1    declaratory  of  the  common  law;  and  of  the  law  of  nations;  and  hence  it  has 
•-  '    been  urged,  that  he  may  be  entitled  to  this  privilege  by  the  law  of  nations, 

though  he  be  not  expressly  designated  in  the  act.  That  may  be  so;  but  I  can- 
not help  thinking  that  the  act  of  parliament,  which  mentions  only  "  ambassadors 
and  public  ministers,"  and  whicli  was  passed  at  a  time  when  it  was  an  object 
studiously  to  comprehend  all  kinds  of  public  ministers  entitled  to  those  privi- 
leges, must  be  considered  as  declaratory,  not  only  of  what  the  law  of  nations  is, 
but  of  the  extent  to  which  that  law  is  to  be  carried.  Therefore,  upon 
the  fair  understanding  of  the  statute,  the  question  is,  whether  he  be  a 
public  minister?  But  supposing  the  defendant  to  be  one  of  those  pab- 
tic  functionaries  who  may  be  entitled  to  the  privileges  of  the  law  of  nations; 
how  docs  the  case  stand?  In  several  books  which  have  been  referred 
to,  and  principally  in  Vattel,  b.  2.  c.  2.  s.  94  it  is  thus  laid  down:  ''Among 
the  modern  institutions  for  the  utility  of  commerce,  one  of  the  most  useful  is 
that  of  consuls,  or  persons  residing  in  the  largo  trading  cities,  and  especially 
in  foreign  sea-ports,  with  a  commission,  empowering  them  to  attend  to  the 
rights  and  privileges  of  the  nation,  and  to  terminate  misunderstandings  and 
contests  among  its  merchants."  He  goes  on,  ''  The  consul  is  no  public  min- 
ister, and  cannot  pretend  to  the  privileges  appertaining  to  such  character." 
"  But  the  sovereign,"  says  he,  "  by  the  very  of  act  of  receiving  him,  tacitly 
engages  to  allow  him  all  the  liberty  and  safety  necessary  to  the  proper  dis- 
charge of  his  functions,  without  which  the  admission  of  the  consul  would  be 
insignificant  and  deceptive  "  In  the  absence  then  of  all  authority,  either  of 
custom  or  the  law  of  nations,  how  can  we  say  that  a  consul  is  entitled  to  this 
privilege?  Besides,  it  appears  to  me  that  a  different  construction  would  lead 
to  enormous  inconveniences;  for  there  is  a  power  of  creating  vice-consuls, 
and  they  too  must  have  similar  privileges.  Thus  a  consul  might  appoint  a 
vice-consul  in  every  port,  to  be  armed  with  the  same  immunities,  and  be  the 
means  of  creating  an  exception  from  arrest  indirectly,  which  the  crown  would 
not  grant  directly.  Let  this  rule,  which  has  been  applied  for,  militating  against 
our  opinion,  be  therefore  discharged.  See  Wicquefort,  b.  1.  c.  5;  Beawes, 
299.  6th  ed.;  1  Bl.  Com.  255;  Ca.  Temp.  Talb,  28 1 ;  cited  3  Burr.  1481;  I 
id.  1478;  I  Taunt.  106. 

<E0lltCllt))t.1'     See  tits.  Jury;  Process;  Skeinff. 

I.  RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING'S  PER^ 
SON  AND  GOVERNMENT,  p.  157. 

II.  RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING'S  PRE- 
ROGATIVE, p.  158. 

UI.   RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING'S  TI- 
TLE, p.  158. 

IV.  RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING^S  PA- 
LACE, p.  159. 

V.  RELATIVE  TO  CONTEMPTS  AGAINST  COURTS  OF  JUS- 

TICE. 

(A)    As   TO    PROCESS. 

*  And  previons  to  this  case,  where  a  foreign  minister  cootinaed  to  reside  in  the  British 
dom'inions  after  the  cessation  of  his  official  fanctions  for  several  nnonths,  and  another  per- 
son resident  here  had  been  appointed  his  saccessor,  it  was  hoiden  that  the  foreigner  might 
be  arrested,  althoash,  at  the  time  of  the  arrest,  he  had  not  received  any  official  notification 
of  his  dismissal;  Martiall  v.  Crelico,  9  East,  447.  abridged  antCy  vol.  i.  p.  494.  Arid  one 
■tyled  agent  of  commerce  has  been  held  liable  to  arrest:  see  Ca.  Temp.Talb.  281;  8  Barr. 
1481;  4  Barr.  2016:  Barnes,  875. 

1  A  contempt,  in  its  legal  acceptation,  means  the  treating  of  the  sovereign,  a  coart  of 
justice,  or  person  invested  with  jodicial  authority,  in  a  contnmelions  and  disrespectfal  maa-> 
nor,  or  in  violating  rales  or  orders  made  by  competent  tribnnals. 
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(a)  By  destroying  of,  p.  159.  (6)  Speaking  contemptuously  of,  p.  160. 
{c)  Not  complying  with  orders  and  rules  of  court,  p.  160.  (d)  Hy  instituting 
fictitious  suits,  p.  160. 

(B)    As    TO    INDIVIDUALS. 

(a)  Attorneys,  p.  161.  ((>)  Gustos  Brevium,  p.  161.  (c)  Gaolers,  p.  162. 
(d)  Fersons  who  publish  proceedings  pending  trial  contrary  to  the  judge's  di- 
rection, p.  162.  (e)  Persons  who  prevent  the  execution  of  process,  p.  163. 
(/)  Persons  who  disturb  the  courts,  p.  161.  (^)  Pe'r^ons  who  disobey  pro- 
cess, p.  165.     (h)  Sheriffs,  p.  165.     (t)  witnesses,  p.  165. 

VI.  RELATIVE  TO  THE  ARREST  OF  PERSONS  IN,  p.  166. 
VII    RELATIVE  TO  BAIL  ON,  p.  167. 
VII.  RELATIVE  TO  THE  RIGHTS  OF  PERSONS  IN,  p.  167, 

IX.  RELATIVE  TO  THE  DISCHARGE  OF  PERSONS  IN,  p.  167. 
X.  RELATIVE  TO  THE  PUNISHMENT,  p.  168. 

I.  RELATIVE  TO  CONTEIVIPTS  AGAINST  THE  KING'S  PER- 

SON  AND  GOVERNMENT. 

All  contempts  against  the  king's  person  or  government  are  highly  criminal, 
and  punishable  with  fine  and  imprisonment;  as  by  endeavouring  to  frighten 
the  king  into  a  change  of  his  measures  with  threats  of  the  uneasiness  of  hia 
subjects;  or  by  subscribing  a  petition  to  him  in  which  it  is  intimated,  that  if  it 
be  denied,  many  thousands  will  be  discontented,  ^c. ;  see  Cro.  Jac,  37;  Moor. 
756;  Noy-  101;  or  by  spreading  false  rumours  concerning  the  king's  in- 
tentions, as  that  he  designs  to  grant  a  toleration  to  the  papists,  &.c. ;  Cro.  Jac. 
38;  or  speaking  conten)ptuously  of  him,  as  by  warning  him,  4rc.;  or  giving 
out  that  he  wants  wisdom,  valour,  or  steadiness;  or  in  general  doing  any  thing 
which  may  lessen  him  in  the  esteem  of  his  subjects,  and  weaken  his  govern* 
ment;  or  raise  jealousies  between  him  and  his  people:  see  Cro.  Car.  117. 
So  doing  an  act  which  impliedly  encourages  rebellion,  as  by  absolving  at  the  [  ^^3  J  ■ 
gallows  those  who  beinff  condemned  for  high  treason  show  no  signs  of  repent- 
ance, but  persist  in  justifying  the  fact;  or  by  drinking  to  the  pious  memory  of 
a  person  e.xecuted  for  high  treason;  Cro.  Jac.  37.  Moor.  756;  Noy.  101 . 

IL  RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING'S  PRE- 
ROGATIVE. 

Contempts  against  the  king's  prerogative  are  of  so  various  a  nature,  that 
they  cannot  well  be  redu<*ed  to  any  certain  heads;  however,  the  principal  of 
them  seem  to  come  under  the  following  divisions: — 1st,  Refusing  to  assist  the 
king,  for  the  good  of  the  public;  2d,  Preferring  the  interests  ol  a  foreign  state 
to  that  of  our  own;  and  lastly,  disobeying  the  king's  lawful  commands,  or  pro- 
hibitions. As  to  the  first,  it  is  a  high  contempt  for  any  subject  to  deny  the 
king  that  assistance  for  the  good  of  the  public,  either  in  his  councils  or  wars^ 
which  by  the  law  he  is  bound  to  give — as,  for  a  peer  not  to  come  to  the  parlia- 
ment at  the  day  of  summons;  see  Moor.  978;  Noy.  102;  or  to  depart  this 
realm  without  the  king's  licence;  see  Staunf.  P.  C.  38.  9d,  It  is  a  hi^h  con- 
tempt to  prefer  the  interest  of  a  foreign  state  to  that  of  our  own;  that  it  is  crim- 
inal to  do  any  thing  which  may  but  incline  a  man  so  to  do,  as  to  receive  M>cr- 
8on  from  a  foreign  prince  without  the  leave  of  our  king;  see  Hawk.  P.  C.  c. 
18,  s.  10.  And  lastly,  it  is  also  a  contempt  to  disobey  the  king's  lawful  com- 
mands, or  prohibitions,  as  by  obstinately  refusing  obedience  to  his  writs,  or 
contemning  a  summons  from  his  council  to  appear  before  them;  or  not  an- 
swering such  questions,  in  relation  to  a  matter  wherein  the  interest  of  the  state 
is  concerned,  as  shall  be  proposed  by  the  privy  council ;  or  refusing  to  give 
evidence  to  a  grand  jury  concerning  a  crime;  see  Salk.  278;.  Dyer,  176; 
Moor.  109;  3  Inst.  179;  F.  N.  B.  85;  1  Cha.Ca    116. 

IIL  RELATIVE  TO  CONTEMPTS  AGAINST  THE  KING'S  TITLE. 

Contempts  against  the  king's  title  are  of  two  kinds;  Ist,  denying  his  title; 
2d,  refusing  to  take  the  oaths  required  by  law  for  the  support  of  his  govern- 
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tnetit.  Aa  lo  the  first  point,  it  is  highly  criminal  to  deny  the  king's  title,  and 
punishable  with  fine,  imprisonment,  and  corporal  puni^hment,  such  as  the 
Court  should  think  proper,  according  to  the  heinousness  of  the  crime,  and  the 
circumstances  of  the  parties.  As  if  a  man,  in  writing  or  discourse,  shall 
maintain  that  the  king  is  an  usurper,  or  that  another  has  a  better  title  to  the 
crown,  &c.  ;  see  Yelv.  107;  2  Roll.  90;  Palm.  424.  And  as  to  the  second 
point,  it  is  a  high  contempt  to  refuse  to  take  oa'hs  required  by  law  in  support 
of  the  government;  see  Finch  141;  2  Inst.  73;  1  Hale,  P.  C.  64;  2  Keb. 
[  159  ]    314;  1  Geo.  1.  star.  2.  c.  13. 


^       ..        IV.  RELATIVE  TO  CONTEMPTS  IN  THE  KING'S  PALACE. 

ting  an  as  Earl  OF  Dkvo%s  aire's  case.    1687.  II  State  Trials,  133. 

■autt  in  the      The  Earl  of  Devonshire  struck  Colonel  Culpepper  in  the  room  next  to  the 
king'a  pal    drawing-room  at  Whitehall.     An  information  was  exhibited  in  the  King's 
"^®  *?  J*^®'*Bench  for  this  misdemeanor;  and  the  earl  alleged  his  privilege.     On  argu- 
*         roent,  the  objection  was  overruled,  and  the  earl  fined  30,000/.,  and  imprison- 
ment till  paid.     On  error  in  the  House  of  I>ords,  it  was  resolved,  Ist,  that^it 
was  a  contempt  of  privilege;  2d,  that  the  fine  was  exorbitant,  and  repugnant 
to  Magna  Charta;  and  lastly,  that  no  peer  ought  to  be  imprisoned  at  any  time 
for  the  non-payment  of  the  fine  to  the  king. 

V.  RELATIVE  TO  CONTEMPTS  AGAINST  COURTS  OF  JUS- 

TICE. 

An  attach  (A)  As  to  process. 

mentcan  (a)  Bij  destroying  of. 

"1'^  o»*  I.  Myers  v.  Wills.  H.  T.  1820.  C.  P.  4  Moore,  147. 

contemmin  ^"  ^  motion  for  an  attachment,  it  appeared  that  the  defendant,  after  being 
tearing  pro  s^''^®^  ^^^^  a  copy  of  a  capias,  tore  it  in  pieces,  and  threw  it  at  the  officer,  the 
ceaa  after  Court  refused  the  rule,  on  the  ground  that  the  process  had  been  actually  ser- 
serviee,  ved,  but  said  they  should  have  interfered  if  the  officer  had  been  prevented  ex- 
ecuting the  process.! 

2.  Anon.  M.  T.  1667.  K.  B.  Vent.  3. 
Hot  anatc         ^  ^^^^  arrested  on  a  laiiiai  gave   a  warrant  of  attorney  to  confess  a  judg- 
warrant  of  "^^"^^  ^^^  ^'^^'^  afterwards  snatched  it  out  of  the  hand  of  the  person  to  whom  it 
attorney,     was  delivered,  and  tore  o;^the  seal.     The  Court  seemed  to  incline  to  deem  it 
and  tearing  a  contempt,  on  the  ground  that  it  was  to  confess  a  judgment  in  this  court. 

|_   160  ]  offthesealiia  a  contempt. 
Caning  the  (6)  By  speaking  contemptuously  of. 

cy«ef  J"*  Wreeks  v.  RoBBiNs,  T.  T.  1788.  C.  B.  Ca.  Pra.  132. 

tice,  coQrt,  Q^  motJQu  for  an  attachment  against  the  defendant  for  cursing  the  chief  jus- 
tice and  court  in  the  service  of  process,  by  these  words — God  damn  Ijord 
Reeves  and  the  Courts  and  he  neither  cared  for  him  or  them;  the  Court  mode  the 
rule  absolute. 

Or  proceig,^.  Hex  v.  Unitt.  T.  T.  1724.  K.  B.  1  Stra.  567.  S.  P.  Queen  v.  Cross.  M. 
M  a  con  T    1702.  K.   B  6  Mod,  43. 

tempt.  The  Court  declared  that  a  declaration  in  ejectment  was  so  far  a  process  of 

the  court,  that  they  would  punish  contemptuous  words,  on  the  delivery  of  it,  as 

*  By  the  ancient  Inw,  before  the  conqneat,  fighting  in  the  king's  palace  was  a  capital  of- 
fence; and  by  the  38  Hen.  8.  c.  12.  s.  7.  maliciously  striking  in  the  king's  palace,  where- 
by any  blood  shall  be  abed,  is  punishable  with  the  loss  of  hand,  perpetoal  imprisonment, 
and  fine  at  the  king's  pleasure;  see  3  Hen.  7.  c.  14;  9  Anne,  c.  16;  3  Inst.  140;  Pop. 
206.  It  seems  questionable,  from  the  construction  of  this  whofe  act,  and  the /general  tenor 
of  the  law  books,  whether  striking  in  a  palace  wherein  the  king  is  not  at  the  time  actually 
resident,  be  within  the  statute,  and  it  is  said  that  the  instance  which  is  given  in  the  third  in- 
stitute, of  a  person's  hand  being  cut  off  for  fighting  in  the  tower,  is  not  warranted  by  the 
record;  see  Dalt.  J.  c.  90;  8  Inst.     43;  6  Mod.  75. 

t  Aa  in  Dalt.  J.  446.  where  it  i«  laid  down  that  if  a  person,  on  being  served  with  a  mag- 
istrate's warrant,  cast  it  into  the  dirt,  or  tread  it  under  his  feet,  it  is  an  offence  for  which  he 
may  be  boand  to  his  good  behaviour,  and  also  be  indicted  and  fintd. 
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a  contempt  of  this  court.  Delivoring 

(c)  By  not  complyins^  toUh  orders  and  rules  of  court.  a  paiticnlar 

1.  Brown  v.  W^tts.  t.  T.  1808.  C.  P.  1  T^unt.  353.  m  Je^«l 

The  Court,  io  this  case,  severely  animadverted  on  the  to^>  frequent  practice  n,  fiig  ^^^, 
of  delivering  particulars  <vhich  were  so  general  as  to  convoy  no  further  infer- laration,  is 
mation  to  the  parties  than  they  could  gain  from  the  declaration  itself,  and  a  cootempt. 
termed  it  a  contempt  of  the  orders  of  court. 

2.  Cooke  v.  Tanswell.  M.  T.   1817.  C.  P.  8  Taunt    131 ;  S.  C.  not  S.  P.  ^°*  **>« 

1  Moore,  465.  V^'^^ni 

The  defendant  in  this  case  being  called  on  by  rule  of  court  to  produce  cer-  ^q  a*toch 
tain  indentures  of  apprenticeship,  made  an  afliddvit  that  he  was  ignorant  in  ment  for 
whose  possession  they  were^  that  ho  had  not  destroyed  them,  and  that,  though  non-prodoc 
he  had  frequently  searched  for,  he  had  not  been  able  to  discover  them.     The  ^*on  of 
Court  said  that  the  granting  of  this  application  was  immaterial  to  the  plaintiff,   ®®*J*°°f^*'' 
as  he  might  offer  evidence  of  its  loss,  which  the  defendant  could  not  attempt  ^o  court*  if  the 
traverse. — Rule  discharged. 

defendant  show  by  affidavit  that  he  has  no  knowledge  of  them. 

(d)  By  inaiiluiijiffjiciitiaus  sttits, 
CoxE  V.  Phillips.  E.  T.  1737.  K.  B.  Ca.  Temp.  Hard.  237;  S.  C,  3  Hawk. 

i  .  O.  J>2vf,  ProsecQ 

The  plaintifl'  brought  an  action  against  the  defendant  on  a  promissory  note  tiog  ao  ac 
signed  by  her,  to  which  she  pleaded,  that  she  was  married  to  M.     The  plain- »ion,  not  to 
tiff  replied  that  the  marriage  to  M.  was  void,  because  of  a  prior  marriage;  and  determine  a 
she  rejoined  that  it  was  good,  because  the  prior  marriage  was  void;  and  when  [royQ^L*^^** 
the  cause  came  on  for  trial,  M.  applied  to  the  court,  and  represented  this  to  i^q^  ^^  ^^ 
be  a  fictitious  action,  by  connivance  between  the  plainti     and  defendant  toceivetho 
burthen  him  with  actions  and  to  impose  on  the  court.     The  Court  said:  here  [    161    ] 
are  two  questions;  Ist,  whether  M.  is  a  proper  person  to  make  this  complaint,  court,  and 
and  we  think  as  this  is  a  contempt  of  the  court,  and  may  be  of  prejudice  to  M.,  ''*?®  •  P'^J 
he  may,  for  the  Court  does  not  always  expect  that  complaints  of  a  contempt"  .*°®^ 
should  be  made  to  them  by  the  party,  for  there  is  a  collusion  between  all  the  fj,j,^  pg^. 
parties,  and  a  stranger  may   lay  it  before  the  court  as  a  friend  to  the  court;  gon,  is  a 
and  besides,  in  this  case,  M.  is  particularly  concerned  to  do  it,  for  though  the  contetnpt. 
verdict,  if  it  had  passed  against  him,  could  not  have  been  given  in  evidence 
against  him,  not  being  partv  to  the  suit,  yet  it  is  a 'prejudice  to  a  man  to  have 
a  report  on  a  verdict  that  he  is  married  in  this  way.  The  second  question  is,  wheth- 
er here  are  sufficient  grounds  of  complaint.  Now  this  is  a  mere  fictitious  action, 
not  to  determine  a  right  of  controversy,  but  to  deceive  the  court,  and  raise  an 
evil  fame  of  M.,  and  surely  that  cannot  be  said  to  be  no  ofencc.     That  such 
practices  are  not  lawful,  is  plain  from  the  old  statute  of  £d.  L,  and  we  cannot 
see  how  there  can  be  a  stronger  instance  than  the  present,  and  it  is  incumbent 
on  courts  of  justice  to  keep  the  streams  of  justice  clear,  or  they  will  be  made 
use  of  as  means  of  scandal.     On  the  whole,  the  Court  thought  this  a  contempt, 
even  though  the  action  was  on  a  real  demand,  because  it  had  been  made  ill 
use  of   and  therefore  ordered  the  parties  to  answer  on  interrogatories;  and 
the  parties  being  aHerwards  examined  on  interrogatories,  not  being  able  to 
purge  themselves  of  the  contempt,  were  committed.  A°  °J*<^' 

(B)    As    TO  INDIVIDUALS.  "^LlnVn^l! 

'     /   \    /i.i  entering  an 

(a)  Monicys,  appear 

Williams  v.  Nasii.  T.  T.  1736.  Ca.  Temp.  Hard.  131.  ance,  pareu 

Plainti (i  moved  for  an  attachment  against  the  defendant's  attorney  for  not  ant  to  bis 
entering  an  appearance,  according  to  his  undertaking.     And  the  Court  said,  anderiak 
you  should  have  a  rule  upon  him  first,  or  else  it  is  no contemrt   therefore,  as'"*'  *.°^°*^ 
he  takes  notice  of  the  motion,  let  him  enter  an  appearance  according  to  his  un-*  ^°"   ""^ 
dertaking.      Sec  J^ft.  192;  23  Hen.  6.  c.  0. 

.,  (b)   Cusfos  brtvium. 

Cork  v.  Bxkf.u.  M  T.  1719.   K.  B.  1  Stra.  63.  The  Cnstos 

The  defendant  having  brought  a  writ  of  error  on  a  judgment  in  C.  P. ,  as-  Breviom.of 
signed  for  error  a  clnimim  frescU  original,   and  took  out  a  certiorari  to  verify  C.  P.  by 
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not  retorn    his  errors.     The  Gustos  Breviurn  of  the  C.  P.,  instead  of  certifying  the  origi- 
iog  on  on    ^j^j^  relumed  that  there  was  such  a  writ   in  his  office,  but  that  the  plainti    in 
gmal  on  a    ^j^^  original  action,  having  entered   a  ne  reAptaiw^  he  could  not  file  the  origi- 
is  Kailty   oV"*^  *^^  consequently  could  not  return  it.     Upon  this  the  plainti     in  error  ap- 
acoiitempt.  plied  to  this  court,  and   a  rule  was  made  for  the  Gustos  Breviurn  to  attend; 
when  the  Court  said:  this  practice  of  entering  a  ne  recipiatur  was  very   new 
and  very  absurd;  and  the  Court,  having  power  to  redress,   has,  as  incident 
thereto,  a  power  to  come  at  every  thing  which  is  necessary  for  their  informa- 
tion.    And  the  officers  of  C.  P    are,  pro  h^c  rice,  officers  of  this  court;  we 
will  not  pray  in  aid  of  the  C.  P.  to  make  the  officer  do  his  duty.       His  return 
[  162  1    amounts  to  no  more  than  this:  he  says  the  writ  is  not  filed;  why  ?  because   I 
do  not  do  it,  though  I  am  paid  for  it,  and  it  is  my  duty  to  do  it.     He  has  en- 
deavoured to  obstruct  the  jurisdiction  of  the  Court,  and  therefore  ought  to  be 
committed  for  a  contempt,  unless  he  obeys. 

(c)  Gaolers, 
The  Gaoler  of  Shrf.wpury's  case.  M.  T.  1724.  K.  B.  1  Stra,  532. 
It  seems  A  motion  was  made  for  an  attachment  against  the  gaoler  for  a  voluntary  es- 

that  ao  at  cape  of  one  in  execution  for  obstructing  an  excise  officer  in  the  execution  of 
tachraent  j^jg  office.  But  the  Court  refused  to  grant  it,  there  being  no  precedent  for 
for  a  volan  ^^^^  purpose ;  however,  they  ordered  him  to  show  cause  why  there  should  not 
tary  escape-  b©  ^^  information. 

(d)  Persons  who  publish  proceedings  pending  trial^  contrary  to  the  jtidges  di- 
rection . 
In  the  matter  of  Clement.  T.  T.  1822.   K.  B.   11  Price.  68;  S.  C.  4  B.  & 

A.  218. 
The  publi        At  the  trial  of  Thistlewood  and  Ings  for  high  treason,  the  judges  of  gaol  de- 
cation  of  a  hvery  ordered  that  no  publication  should  be  made  of  the  proceedings  of  this 
io^the°pro  ^^**'^i  ^"  ^^^^  ^^  ^^  ^"7  other  day,  until  the  whole  of  the  trials  of  the  prisoner 
ceedincs,     Thistlewood,  and  the  other  prisoners   included   with   him,  in   an   indictment 
after  an  or  against  them  in  this  court  for  high  treason,  should  be  brought  to  a  conclusion, 
der  promal  It  appeared  that  the   trial   of  Thistlewood  was  concluded  on  Wednesday  the 
jnted  by      191}^  ^p  April:  that  Ings  was  tried  and  convicted  on  the  22d;  that  on  Sunday, 
prohibitin    ^^®  ^^"  ^^^  defendant  did  publish  in  the  Observer,  whereof  he  was  printer, 
sttcb  publi    puhlisher,  and  proprietor;  a  fair,  true,  and  impartial  account  of  the  proceed- 
catioo,  an    ing^4  and  evidence  publicly  had  and  produced  in  open  court  upon  occasion  of 
til  the  trial  the  said  trials.     Whereupon  the  justices  of  gaol  delivery  ordered  that  the  de- 
■houtd  be    fendant  do  attend  this  court  on;  Sfc.  to  answer  for  unlawfully  printing  and  pub- 
concluded,  lishing  in.  his  newspaper  the  trials  of  Thistlewood  and  Ings,  and  in  default  of 
tempt;  and  ^*®  appearing,  it  is  further  ordered  that  he  pay  a  fine  of  500/.  to  the  king.     On 
Berving  the^  rule  to  show  cause  why  the  defendant  should  not  be  discharged  from  pacing 
order  call    the  fine  of  500/.,  on  the  grounds,  1st,  that  the  orders  were   illegal;  and  2d, 
ing  on  the  that  the  fine  was  excessive;  the  affidavit  of  the  defendant  stated,  that  onTues- 
party  to  an  j^^^  ^jj^  g^j^  of  April,  the  deponent  departed  from  London,  pursuant  to  an  in- 
snch  eon     *®'*^*o'*  sometime  previously  formed,  and  not  with  a  view  of  avoiding  any  legal 
tempt  at      proceeding?  whatever  that  might  be  resorted  to  against  him;  and  that  after  tra- 
ihe  office     veiling  about  some  time,   on  Friday,  the  28th,  he  saw  in  a  public  newspaper 
where  the   an  account  o^  the  sentences  passed  on  the  prisoners  Thistlewood   and  inge; 
newspaper  and  that  he  himself  had  been  ordered  to  pay  500/.  as  a  fine  for  a  contempt  of 
^*^P"      jCourt;  that  he  immediately  came  to   London,  and   was  then  apprised  that  the 
service  on    ^^^^^  imposing  the  fine  had  been  served  during  his  absence  at  the  newspaper 
der  the  88  office  in  the  Strand,  and  that  no  such   order  had  been  served  on  him,  nor  lefl 
Geo.  8.  c.   at  his  dwelling-house.     The  deponent's  servant  corroborated  the  statement  of 
'^'S.  the  order  nf  the  court  having  been  left  at  the  defendant's  office  during  his  ab- 

[  163  J  sence.  Pfr  Cvr.  We  see  no  ground  for  remitting  the  fine.  Before  the  trial 
of  the  prisoners,  the  Court  desired  that  the  proceedings  of  each  day's  trial 
should  not  be  made  public  till  all  the  prisoners  should  have  been  tried,  in  order 
to  obviate  all  prejudice  whir-h  might  arise,  and  to  shut  out  from  the  public 
mind  undue  influenr  e.  That  pr^^hibition  was  not  made  for  the  purpose  of^keep- 
ing  back  any  information  from  the  public,  nor  for  withholding  altogether  any 


CONTEMPT  .—As  (o  Individual .  m 

account  of  what  should  pass  upon  the  trial.  The  prohibition  did  not  extend  to 
taking  notes  of  what  passed,  nor  to  any  future  publication  of  the  trial  at  some 
future  day,  when  the  pending  trials  should  be  concluded,  and  no  mischief 
would  consequently  arise  to  the  prisoners  from  the  publication.  This  was  not, 
therefore,  any  thing  like  a  proceeding  with  closed  doors;  the  whole  amounted 
only  to  a  temporary  suspension  of  the  necessity  of  such  a  prohibition  for  the 
furtherance  of  justice,  and  every  one  mu^t  be  convinced  who  sees  the  object 
of  it.  The  necessity  of  keeping  the  testimony  of  witnesses  concealed  from 
parties  and  from  each  other,  is  sometimes  of  the  utmost  consequence  in  the  ad- 
ministration of  justice,  particularly  on  such  trials  as  these,  where  the  same 
oridence  must  necessarily  be  given  in  each  case  almost  ve»*6a(im,  and  of  which 
advantage  may  be  taken,  either  to  the  undue  favour  or  prejudice  of  the  prison- 
ers. Supposing,  therefore,  that  this  was  a  legal  oder,  it  has  been  argued  that 
it  was  not  personally  served  on  the  defendant.  But  there  is  no  weigit  in  that 
objection;  for  it  appears  that  on  the  26th  the  norice  was  served  at  the  place 
where  his  newspaper  was  published;  and  by  33  Geo.  3.  c.  78.  s  12,  that  is 
Buiiicient.  Besides,  the  rule  which  requires  pers^mal  service  in  order  to 
ground  an  attachment,  is  merely  a  rule  of  practice,  of  which  every  court  judg- 
es fc>r  itself  If  the  absence  of  a  party  be  voluntary,  he  cannot  complam  that 
the  proceeding  has  taken  place  behind  his  back;  for  he  might  have  attended 
if  he  had  pleased.  The  defendant  does  not,  in  his  affidavit,  give  any  reason 
for  absenting  himself;  therefore  the  publication  cannot  but  be  considered  as  a  di- 
rect contempt,  tending  to  obstruct  and  impede  the  due  administratiou  of  jus- 
tice, necessarily  having  the  effect  of  prejudicing  the  case  o^'the  other  prison- 
ers, and  the  fine  was  fitly  imposed.  It  is  impossible  for  us  to  hesitate  a  mo- 
ment in  refusing  the  rule  which  has  been  applied  for. 

U)  Persons  who  prevent  the  execution  of  process. 
Ad\jvis  v.  Hughes  and  Divcer.  E.  T.  1819.  C.  P.  I  B.  &  B.  24.  To  obtaiu 

It  appeared  that  when  the  sheri'V's  officer  served  one  of  the  defendants   in**"  attach- 
this  cause,  he  collared  him,  shook  him  violently,  and  ordered  him  to  quit  him;  ^^L  * 
and  an  attachment  being  moved  for,  the  court  were  of  opini<>n  that  these  facts  fy  ^^^  ^^ 
would  not  warrant  so  summary  a  treatment,  but   intimated  that  it   should  bo  aaaltiug  a 
shown  that  the  process  of  the  court  was  interrupted    in  its  execution.     Rule  sheriff***  of- 
refused.  fi<^«r  in  the 

exeeation  of  a  writ,  it  mast  be  shown  that  he  thereby  hindered  the  execution. 

( f )  Persons  who  dislurb  (he  coitrts,  L  ^  ^^  1 

1.  Rexv.  Oavisov.  H.  T.  1821.  K.  B.  4  B.  8f  A  329. 

In  this  case  it  appeared  that  the  defendant  had  been  indicted  for  the   publi-  ^  J?^?  ^* 
cation  of  a  blasphemous  libel;  that  at  the  trial  he  had  conducted  his  own  de-    ^     "°*., 
fence;  that  during  his  address  to  the  jury  he  had  been  frequently  interrupted  ^^^^  ^y  ^^^ 
by  the  judge,    for  introducing  matter   irrelevant  to   the  prosecution  which  court  justifi 
was  before  the  court,  making   several  o  *'ensive  observations  concerning  the  ed  in  fining 
Christian  religion,  &.c.,  and  fined  more  than  once  for  his  conduct;  and  that  he  a  defendant 
had  been  ultimately  convicted.     A  rulenm  had  been  obtained  for  a  new  trial,  J°'  *  °2°' 
OQ  the  ground  that  by  these  fines  defendant  had  omitted   some   most  material  j^™^-,  ^j 
parts  of  his  defence,  in  favour  of  a  free  toleration;  and  that  had  he  been  permit-  ^^^^  ^^  jhe 
ted  to  go  on  without  those  interruptions  and  fines,  which  paralised  his  eflbrts,  he  jury; 
should  have  succeeded  in  making  an  impression  on  the  jury  in  his  favour,  and 
obtained  a  verdict  of  acquittal. 

Per  Cur,  The  question  here  is,  if  a  judge  sitting  at  Nisi  Prius  has  power 
to  impose  a  fine  on  a  defendant  for  a  contempt?  It  is  absolutely  a  question, 
whether  the  law  of  the  land  shall  or  shall  not  continue  to  be  proper!'  adminis- 
*  tered,  for  it  is  utterly  impossible  that  (he  law  can  be  so  administered,  if  those 
who  are  charged  with  the  duty  of  adn)inistering  it  have  not  power  to  prevent 
instances  of  indecorum  from  occurring  in  their  own  presence.  As  to  the  par- 
ticular occasion  on  which  these  fines  were  imposed,  we  disclaim  any  right  to 
judge  of  it;  but  in  the  view  we  have  taken  of  this  case,  it  is  most  manifest  that 
the  defendant  came  into  court  with  an  evpress  design  of  reviling  the  Christian 
religion.     Il  we  could  collect  from  any  thing  before  us,  that  the  eflbct  of  thi* 
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judge^s  mode  of  procedure  was  to  stop  the  defendant  in  any  legiiitnaie  course 
of  defence  whatever,  or  to  deprive  him  of  the  means  of  urging  any  topic  to  the 
jury  which  could  have  led  them  to  pronounce  a  verdict  other  than  they  did,  we 
might  have  been  ot  a  contrary  opinion;  but  nothing  of  that  kind  appears  to  us; 
on  the  contrary,  the  object  the  defendant  seemed  to  have  in  view  was  to  reas* 
sert  the  substance  of  the  sentiments  he  had  previously  indulged  in,  and  to  main- 
tain that  he  had  a  right  to  do  so.    See  3  Howell's  St.  Tr.  7 14  'VVil.  Notes,  243. 
2.  Rex  v.  Stone.  H.  T.  1796.  K.  B.  6  T.  R.  630. 
So  for  ap        On  the  trial  of  an  individual  for  high  treason,  upon  the  jury  acquitting  the 
plaadiog  a  prisoner  there  was  a  considerable  shout  in  the  court,  and  a  man  of  the  name 
verdict.       of  Thompson,  jumping  up  in  the  middle  of  the  court,  waving  his  hat  and  hal- 
r  165  I  ^^^^Sy  was  taken  into  custody,  and  fined  20/. 
L  ^  (g)  Persons  who  disobey  process. 

1.  King  v.  White  and  others    T.  T.  1735.  K.  B,  Ca.  T6mp.  Hard.  42. 
D'sobevinff      -^  motion  was  made  for  an  attachment  against  the  defendants^  constables  of 
ajttdge'a     S. ,  for  not  obeying  the  chief  justice's  warrant,   directed  to  all  constables 
warrant  i»  a  throughout  England,  to  arrest  a  man  for  felony, 
contempt;        Per  Cur.  Disobedience  to  a  judge's  warrant  is  a  contempt  of  the  Court,  and 

such  a  contempt  as  the  Court  will  take  notice  of  by  way  of  attachment. 
So  a  retnrn     >2.  The  Bailiff  of  Bkidgknorth's  case.  T  T.  1730.  K.  B.  2  Stra.  808. 
by  ®°®  ?^       A  mandamus  was  directed  to  the  two  bailifT^s  of  B.,  one  of  which  was  for 
to  whom   '  obeying  the  writ,  and  the  other  would  not,  nor  jojn  in  a  return.     The  Court 
procoM  has  granted  an  attachment  against  both,  for  they  said  it  w^ould  be  endless  to  try  in 
been  joint    all  cases  which  w'as  in  the  right,  and  it  would  always  tend  to  occasion  delay, 
ly  directed-      .  (A)   Slifijffs* 

Toler's  case.     E.  T.  1699.  K.  B.  1  ^Ik.  176:  S.  C,  1  Ld.  Raym.  555. 
A  Bheriff,         An  infant  brought  an  appeal  of  murder,  and  A.  B,  was  admitted  as  prochdn 
^y  ^^*y®y   «ni2/,  after  the  writ  was  delivered  to  the  sheriff   and  before  it  was   returnable, 
writ  tTan*  ^^^  under-sheriff,  at  the  instance  of  the  infant-  and  of  the  relations,  but  not  of 
infant,         ^^^  prochein  ami/,  delivered  back  the  writ  to  the  .nfant  and  his  relations.     On 
which  has   the  sheriff  being  ruled  to  return  the  writ,  it  w^as  insisted  that   it  was  common 
been  issued  for  them  to  delirer  writs  back  to  the  party  uhen  he  desired  it;  and  though  the 
by  hiii  pro  plaintiff  was  an  infant,  yet  an  infant  might  recall  the  writ,  for  an  infant  may 
commtiTa*  <*isavow  his  guardian;  2  Bulst.  59;  and  he  may  disavow  his  suit;   I  Roll  288. 
contempt.         '^^^  P^'  ^"^''     ^^^^  ^"^^  '^  subject  only  to  tl.e  direction  of  the  guardian,  and 
so  is  the  writ.     The  infant  can  no  more  dispose  of  the  writ  than  he  can  prose- 
cute it;  and  he  has  no  more  power  over  it  out  of  court  than  in  court.     This  is 
a  contempt  in  the  sheriff,  for  which  he  must  be  fined  and  committed. 

(i     fVitncsscs. 
1.  Hamkond  v.  Steward,  II.  T.  172.3.  K.  B.  1  Stra.  510.  S.  P.  Wvatt  v. 
[  166  I  WiNKwoRTH.  T,  T.  1730.  K.  B.  2  Stra.  810. 

A  witness,  The  defendant  subpoenaed  one  T.,  a  witness,  to  attend  the  trial  of  the  cause, 
by  not  o  who  on  the  service  of  the  subpxna^  said,  heVouId  not  attend,  but  run  the  ha- 
beyiog  a  zard  of  forfeiting  the  100/.  penalty:  and  on  afHdavit  of  this  matter  the  defend- 
subpffina,  ^^^^  moved  for  an  attachment,!  that  he  might  not  be  forced  to  bring  his  action 
contemnt-  ^^  the 'statute.  And  the  Court  granted  rule  to  show  cause, 
omempi,  ^    ^^^^^  ^    Whit.>iill.  M.  T.  1788.  K.  B.  5  Stra.  1054. 

If  the  sub  "^^  attachment  wa.s  moved  for  against  a  witness,  for  not  attending,  being 

pana  has  subpoenaed,  and  having  a  shilling  left.     But  it  not  appearing  to  be  a  personal 

been  per  service,  the  Ci>urt  held  it  not  sufhcrent  to  warrant   a  proceeding  against  him 

sonally  ser  criminally;  but  whether  it  would  do  in  an  action  they  would  not  declare. 

^^^'  3.  RisG.  V.  Newel  avd  others.  H.  T.  1707.  K.  B.  Park.  269. 

And  an  at  An  extent  contained  a  clause,  empowering  thesheriffs  of  London  to  examine 

jacbment  ^jj  persons  proper  to  be  examined;  that  one  A.  B.  was  summoned   in  writing 

granted  a  *  So  if  a  sherifT  lie  required  to  retnrn  a  writ,  and  does  not  return  it,  it  is  a  contempt; 
see  12  Rep.  86.  and  post.  w.  Sheriff',  where  ihc  cases  idating  to  this  subject  will  be 
abridged. 

*  It  has  be<*n  laid  down  that  it  is  not  the  practice  of  the  Common  Pleas  to  grant  an  at- 
tachment against  a  witness  for  non-attendance,  but  leave  the  party  injured  to  his  remedy  at 
law;  see  13  East,  16;  Barnes,  18;  and  tit.  Witness. 


to  attend  and  ^'ive  evidence  for  the  queen,  who  attended,  but 'refused  to  give  gainst  a  per 
evidence.     On  motion  for  an  attachment  for  this  contempt,  the  Court  made  "^^  '^^o' 

the  rule  absolute.  ing  to  beex 

■  1.  •         ^  amiodu  for 

toe  crown  apon  the  ezecQtion  of  an  extent. 
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TEMI'T.  ICV" 

1.   FirRLONG  V  BnAY.  T.  T.  I66f>.  K.  B.  2  Saund.  182.  cannot  be 

In  action  for  false  imprisonment  it  was  adjudged  that  an  order  of  the  Court  arrested  on 
of  Chancery,  without  a  writ  of  attachment,  is  not  sufficient  warrant  to  take  and  *  Terbal  or 
imprison  a  person  for  a  contempt.  "*'^* 

2.  HiNCHCLiFFE  V.  Payn'e.  T  T.  1719.  K.  B.  I  Stra,  99.  ^ 

Payne,  the  defendant's  father,  being  under  a  contempt  otthe  Court  of  Chan- ,_  «  *«*• 
eery  for  non-payment  of  money,  an  order  was  made  on  him.     The  deiirndantdy  for  a 
resisted  the  service  of  such  order,  for  which  c«  ntempt  he  was  committed  to  the  contempt, 
Fleet,  and  turned  himnelf  over  t<>  the  King'^;  Bench,  and  wont  at  lar^e  till  he  jo  prevent 
was  taken  up  by  an  escape  warrant,  and  committed  to  Newgate.     He  then  '°*  **"•  ■*'' 
moved  for  a  supersedeas  f o  the  escape  warrant,  the  contempt  not  being  such  a  V^      ** 
one  as  is  within  st at.  1  Ann  c.  6.  which  speaks  only  of  contempts  for  not  per- ^^ii^r    ^^^ 
forming  an  order,  whicli  defendant,  the  son  was  not  obliged  to  do.  escapee. 

Per  Cur.     The  father  would  have  been  within  the  statute,  but  the  defend- cannot  be 
ant  is  not      This  statute  is  not  to  be  extended  by  equity,  because  it  is  against  ^'l^***  on  an 
the  liberty  of  the  subject,  and  this  is  a  new  power  given  only  in  particular  cases:  *"^*P*  ^" 
this  is  not  one  of  them;  and  therefore  not  within  the  statute.  . 

VII.  RELATIVE  TO  BAIL  0!V  CONTEMPTS.  1^  *^^  ^ 

Farreli.'s  case.  M   T.  177^:.  K.  B.  Andrews, '299.  The  Court 

Defendant  having  been  conmiitted  for  a  gross  contempt,  it  was  moved  the  wonld  not 
day  aAer  that  he  might  be  bailed.  bail  a  per 

Per  Cur,  The  commitment  is  to  be  consideied  as  a  punishment;  and  wn  co^wit 
though  the  prosecutor  consents  to  the  party's  being  bailed,  we  will  not  dr.  it,  ^^  "•'  •**** 
to  preserve  the  court's  dignity;  but  we  give  him  leave  to  ap^  ly  to  a  judge  'n  ^ J^^j^ *|||^ 
the  vacation  for  it.     See  FetersdorfT's  L.  of  Bail,  p.  486.  proeecntor 

coneeated . 

VIII.  RELATIVE  TO  THE  RIGHTS  OF  PERSONS  IN  CON- 

TEMIT.  Aprtaoner 

1.  Allgood  v  Howard.  E.  T.  1726.  C.  P.  Ca.  Prac.  27.  jp  «w«o^y 
On  motion  to  stay  proceedings  against  the  defendant,  who  had  been  char-  t^Llj^^JL 

ged  with  a  declaration  at  the  plainti    's  suit,  while  he  remained  in  the  Fleet  n^i^e  char 
prison  for  a  contempt  of  the  court,  it  was  insisted  that  the  plaintiff  could  not  ged  with  a 
deliver  a  declaration   against  a  defendant  in  prison   for  a  contempt,  without  declaration 
having  previously  obtained  leave  of  the  Court  for  that  purpose;  of  which  opin- J^'^^J; 
ion  were  the  Court,  who  ordered  the  proceedings  to  be  stmid.  leavooftbe 

2.  t^EPPF.R  V.  BvwDEN.  M.  T.  1728.  C.  P.  Ca.  Prac.  31.  u  ?     h 
A  declarati^^n  was  delivered  to  a  prisoner  in  the  Fleet,  who  stood  charged  acceotB  the 

with  contempt  in  Chancery.     The  defendant  accepted  it,  and  let  the  plaintiffdeclaration 
proceed  to  judgment,  and  then  moved  to  set  it  aside,  on  the  ground  that  no  and  suflTere 
proceedings  should  be  had  against  a  person  charged  with  contempt.     But  the  the  plaintiff 
Court  said,  although  the  plaintiff*  had  not  applied  for  leave,  yet  the  defendant  ^  ^^*  J*"^ 
having  accepted  of  the  declaration,  and  suffered  judgment  to  go  against  him  °'^''^' 
before  ho  complaimed  thereof,  he  had  waived  the  advantage  which  he  might 
have  taken  of  the  irregularity. 

IX.  RELATIVE  TO  THE  DISCHARGE  OF  PERSONS  IN  CON- 

TEM  PT  ^  contempt 

1.  The  King  v.  Sims.  E.  T.  1700.  K.  B.  12  Mod.  511.  brtJed^bT 

Per  Cur.     If  a  person  brought  in,  in  contempt,  denies  it  all  on  oath,  he  isposjuye 
of  course  discharged  of  the  contempt;  but  if  he  ha?  forsworn  himself  he  may  contradic 
VOL     VT  ].- 
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tioB  on        be  prosecuted  for  perjury. 

••tb,»  2.  Rax  V,  Hodgson.  T.  T.  1737.  C.  P.  Ca.  Prac.  121. 

I  168  J        j^  recogmzance  to  answer  interrogatories  •»n  a  contempt,  and  internngato- 
And  a  re     ^j^^  ^^^.  ^^^  ^^le  defendant,  before  bis  examination,  applied  to  tbe  court  t<»  be 
to  answer^  discharged  on  payment  of  costs  of  the  complainant  only,  which  was  granted,  and 
interrogaio  the  recognizance  discharged 
ritton  a       contempt  has  been  discharged  before  examination  on  payment  of  coats. 

3.  Dyson  v.  iREyoNGER  M.  T.  1745.  K.  B.  2  Stra.  1197. 
8e  a  party  Qn  a  complaint  against  one  S.  for  serving  a  writ,  where  the  plaintiff  had 
in  contempt  disowned  employing  any  body ;  a  rule  waa  made  on  S.  to  answer  the  matters  ia 
who  endea  ^j^^  affidavits,  and  at  the  same  time  to  attend  the  court  in  person.  On  his  at- 
diecharge  tendance,  and  reading  his  affidavit,  the  defendant's  counsel  desired  leave  to 
bimaelf  by  ask  him  some  questions,  which  the  Court  allowed,  but  would  not  put  him  to 
affidavit,  his  oath  to  answer, 
shall  not  be  croas-oxamined  by  the  adverse  party. 

The  King  v. .  M.  T.  1681 .  K.  B.  T.  Jones,  178. 

Bat  defend  The  defendant  appeared  upon  an  attachment,  and  being  examined  on  inter- 
ant  <5onfeie  ^^g^^^yjgg^  j^^  confessed  ihat  a  writ  of  luibeas  corpus  was  delivered  to  him,  to 
tenpt^par  ^*^^®  ^^^  hody  of  one  A.  B.  in  his  custody  in  this  court;  and  that  he  would 
tiallyihall  have  done  it,  but  the  prisoner  refused  to  pay  the  charges  and  fees  of  his  car- 
Botbedis  riage.  Per  Cur.  This  matter  cannot  excuse  the  contempt;  for  the  king's 
charged  by  ^t  ought  to  be  obeyed,  and  the  court  shall  tax  the  charges,  and  compel  pay- 
h»  oath  in  ^ent. 
other 

^^"•''  X.  RELATIVE  TO  THE  PUNISHMENT. 

As  attach    L  AnonH.   T.  1709.  K.  B.  1  Salk.   84.  S    P.   Moravria's  cask.   T.  T- 

mont  lies  1736.  K.  B.  (  a.  Temp.  Hard.  136. 

for  a  con  A  motion  was  made  for  an  attachment  against  the  defendant,  on  affidavit, 

*h"5*V  ""d*  *^*'  heing  served  with  the  rule  of  court,  to  show  cause  why  an  informatioD 

an^  wiH  be  ^^^^^^  ^^^  ^^  ^^^^  against  him,  he  spoke  of  the  rule  of  court  in  a  contemptu- 

kept  in  cnsous  and  improper  manner.     However,  it  was  insisted,  that  he  ought  to  be  first 

todyt  until  heard  to  show  cause  against  it.     S^d  Per  Cur.     He  s^hall  answer  in  custody; 

he  enters  in  for  it  is  to  no  purpose  to  serve  a  person  with  a  second   rule,  who  has  slighted 

to  a  recog   ^^^^  despised  the  first;  it  is  to  expose  the  court  to  a   further  contempt.     And 

an^^ilT  accordingly  the  defendant  was  brought  in,  and  entered  icto  a  recognizance  to 

terrosato     answer  interrogatories. 

riea.  S.  Rex  v.  Buchett.  T.T.  1724.  K.  B.  I  Stra.  567.  Stmhle  Contra^  Wright 

L  169  J  v.  Crump.  £.  T.  1702.  K.  B.  7  Mod.  2;  S.  C.  1  Holt,  404. 

Bat  aoon  The  court  granted  an  attachment  nisi  against  the  town  clerk  of  G.,  and  a  de-- 
tempt  in  ^n  fendant  convicted  on  the  game  act  for  granting  and  suing  out  a  replevin  of 
oonrtwill  IS9^^  distrained  for  the  penalty.  But  on  showing  cause.  Eyre,  J.  discharged 
not  be  pun  ^^®  ^^\^y  on  the  ground  that  it  was  only  a  contempt  to  the  inferior  jurisdiction, 
ished  by  a  Rod  that  therefore  this  court  would  not  interpose. 

^^  CContfllQ^llt*     See  tits    Bills  of  Exchange  atid  Promisory  ^oies;  Bank- 

rupts; Bowk;  Charier-party;  Contract;  Devises  and  Bequests;  Legaties;  Wills, 

#  •. 

<iCOntfllSent  BamaseS.     See  tit.  Damages. 
ftOtftfnsent  SiSltatrS.     See  tit.  Estate. 
CContfnsent  HemafnUerS.     See  tit.  Remaindir. 
COntfnsent  WSf  S.     See  tit.  Uses. 

*By  18  Car.  2.  at.  2.  c.  2.  h.  4.  persons  taken  upon  an  attachment  for  contempt,  not  to 
be  discharged  without  a  lawful  supersedeas.  And  an  attachment  aAer  a  decree  f^r  dis- 
miflsion  is  m  natare  of  an  execution  at  law,  and  a  general  pardon  seems  to  extend  to  the 
oontempt,  but  not  the  debt;  see  Fin.  Rep.  268.  So  upon  a  motion  for  a  serjeant  at  arms. 
on  a  commission  of  rebellion  returned,  the  Court  held,  by  the  kiiig*s  d  mbe  all  process  of 
contempt  not  executed  is  determined;  see  Vem.  800;  Maddox's  Equity,  201. 

t  Partis  in  contempt  are  punished  by  fine  or  imprisonment,  according  to  the  discretion 
of  the  court;  aee  2  Hawk.  P.  C.  c.  22.  s.  1;  4  Blac.  Com.  284;  Br.  Contempts,  pi.  2;  A4t 
£,  8.  24;  2  Biriit.  68;  Sty.  211 ;  3  Ch.  Rep.  28. 


*       CONTlNLA\GE.  '  us 

•Ott*^^1IU?llltf .     See  tils.  DiscofUinuance ;  Error;  Imparlance;  Inqmrj; 
Issue;  Ju'ipneid;  Limitation^  Statute  of;  Process;  Trial, 

.  1.    Bates  v.  Jn\KiNS0xV.  E.  T.  1783.  K.  B.  cited  6  T.  R.  618;  S.  C.  1  Tidd 
183.  note  d    S.  P.  Huvker  v.  Hjxton.  1723.  K.  B.  8  Mod.  243. 

In  this  case  the  plaintiff,  to  show   that  his  action  was  brought  in  due  time,  '^*  coitin 
gave  in  evidence  two  writs,  tho  first  of  which,  however,  had  not  been  served  on  S"'*^**!!^! 
the  defendant.     It  was  objected  that  the  first  suit  should  have  appeared  to  have  aranytllne ' 
been  <'ontinued      Bat  I^rd  Mansfield,  C.  J.  overruled  it;  and  the   Court,  on 
motion  for  a  new  trial,  held  tliat  the  continuances  might  be  entered  at  any  time. 

2.    Do  .,  D  Mkars.  v.  Dol  'AN.  E.  T.  17^8.  K.  B.  7  T.  R.  618.  r  no  ] 

In  ejectment  to  rebut  proof  that  the  lessor's  right  of  entry  was  barred  by  the  Even  after 
statute  of  limitations,  it  was  shown  that  the  plaintiff  was  an  infant  at  the  time  TardictJ^if 
when  his  title  accrued,  and  had  not  come  of  age  till.  1786,  aAer  which  he  had  the  justice 
10  years  to   bring   his  actton;  to  which  the  defendant   answered,  that  the  °^  **l* '■f^ 
action  was  not  brought  within  the    10  ycais,  and  referred  to  the  nisi  pritia '*^"""*  *^' 
record  the  memorandum  ot  which  was  of  Hilary  term   1798.     Lord  Ken-' 
yon,  C.  J.  assented  to  the  objection,  unless  it  could  be  shown  the  writ  was  su- 
ed out  before  the  expiration  of  the  10  years,  and  the  suit  continued  down  to  the 
present  time,  which  the  lessor  of  the   plaintiff  was  not  (hen  prepared  to  do; 
however,  the  verdict  was  taken  for  plaintiff  ;>roybrma,  with  liberty  for  the  de- 
fendant to  move  to  set  it  aside,  and  enter  a  n'^nsuit.     On  m  )tion  for  that  pur- 
pose the  Court  said:  perhaps  there  may   be  some  difficulty  as  to  the  form  in 
which  the  continuances  shall  be  entered,  so  as  to  bind  the  parties  now  before 
the  court;  though  we  conceive,  if  it  were  necessary,  that  the  chancellor  would 
issue  an  original  writ  applicable  to  them.     But  it  is  sufficient  to  say  there  is 
no  case  in  which  the  Court  have  refused  the  parties  leave  to  amend  according 
to  the  truth  of  their  case,  to  prevent  their  being  barred  by  the  statute  of  limita- 
tions for  a  supposed  laches,  of  which  they  really  have  not  been  guilty. — Rule 
absolute. 

3,  Wynne  v.  Middleton.  E  T.  1744.  K.  B.2  Stra.  1227.  a  d  '  ha. 

The  plaintiff  recovered  double  damages  and  costs,  in  an  action  on  stat.  7  ^'been'^ 


1  per 


8  W.  3  c.  7.  against  the  defendant  as  sheriff  of  D.  for  a  false  return;  on  this  mittedafler 
judgment,  error  was  brought.     The  plaintiff  moved  to  amend,  by  adding  a  con- jodgment^ 
tinuance,  the  want  whereof,  it  was  apprehended,  would   not  be  aided,  if  this  v^  &  P«oftl 
was  deemed  a  penal  statute.     It  was  for  that  reason  opposed,  actions  on  penal  ^ctloo, 
statutes  being  excepted  out  of  the  statutes  of  jeofails. 

Scd  per  Cur.  There  is  nothing  excepted  out  of  the  statute  8  Hen.  6.  c.  12. 
(which  is  properly  a  statute  of  amendment)  but  appeab  and  indictments  of  trea- 
son and  felony.  And  in  a  case  of  this  sort,  Trinity,  1  Geo.  1.  in  B.  R.  Phil- 
ips V.  Smith,  amendments  were  made* 

4.  Rex  v.  Ponsonby.  T.  T.  1751.  K.  B.  1  Wils.  303. 

In  error  in  quo  warranto  from  the  King's  ''ench,  in  Ireland,  the  information  J^  ^ 
pleas,  replications,  rejoinders,  demurrers,*  and  joinders  in  demurrer,  all  appear- something 
ed  to  be  of  Trinity  term,  in  the  21  &.  22  Geo.  2.     Af)er  the  joinders  in  demurr-  to  aA^iend 

*The  term  cootinoance  importa  the  continuing  of  a  canae  in  conrt,  by  an  entry  upon  ^' 
the  records  for  that  parpoae;  or  as  expressed,  3  Blae.  Com.  818;  from  the  time  of  the  de- 
fendant's appearance,  in  obedience  to  the  king's  writ,  it  is  necessary  that  both  parties  be 
kept  or  contmaed  in  court  from  daj  to  day,  until  the  final  determination  of  the  suit.  As 
then  the  parties,  with  their  proceedings,  should  be  resularly  before  the  court,  their  appear- 
ance, together  with  what  they  have  respectively  done  in  the  cause  from  term  to  term 
■bonld  be  entered  of  record;  in  ca6c  therefore  a  cause  be  not  tried  the  term  in  which  the 
issue  shall  have  been  delivered,  the  entry  of  the  continuance  ought  to  be  in  the  venire, 

1  AfiBT  judgment  by  default  and  writ  of  inquiry  awarded,  there  is  no  subsequent  contin- 
uance between  the  parties  in  the  C.  P.,  but  in  the  K.  B.  it  is  otherwise;  see  2  Tidd,  707. 
7tbedit. 

t  And  where  three  latitats  were  sued  out  at  different  times  for  the  same  cause  of  action, 
and  the  defendant  appeared  upon  the  second,  and  signed  a  non  proa,  for  not  declaring,  the 
Court  ordered  the  cootmuances  sabseqnently  entered  upon  the  firat  to  bo  struck  out,  being 
•f  opinion  that  the  latitat  was  made  an  end  of  by  the  second,  and  if  it  were  not  so,  the 
practice  of  the  Court  w  clear  and  well,  that  the  continuance  must  be  by  alias  and  pluries, 
and  pot  by  original  write  of  latitat:  Benson  v.  King,  Tidd,  188-4.  ciied. 
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^  171  ]  <ir,lhere  appeared  to  be  ^n  entry  of  a  continuance  by  curia  adv.  wit,  aod  a 
day  given  by  the  Court  in  Easter  term  following,  omitting  two  terms,  viz.  Mi- 
chaelnras  and  Hilary  terms,  .  •  Geo.  2. ,  and  then  judgment  is  entered  ibr  the 
king  of  Easter  term,  'i^2  Geo.  '2;  and  the  record  being  transmitted  and  sent 
hither,  it  was  moved  to  amend  the  record  here  by  inserting  two  continuances, 
which  are  omitted.  It  was  argued  for  the  king,  1st.  that  if  this  was  a  mispris- 
ion of  the  clerk  of  the  court-,  that  it  is  amendable  by  this  Court;  and  'iJd,  that  it 
tras  a  miscontinuance  and  not  a  di.scontinuance,  and  in  either  case  amendable 
at  common  law.  But  the  Court  said,  this  is  a  disroiitinuancc  and  fatal;  tor  wc 
never  heard  that  after  a  record  is  sent  hither  that  this  Court  could  amend, 
tvithout  something  to  amend  by. — Rule  discharged. 

5.  Martin  v.  Wyvfoirn.  H.  T.  17^21.  cited  1  Wils.  40. 
The  coniin      In  this  action  demurrer  v<  as  joined  in  Michaelmas  term,  8  Geo.  1.,  tmd  on 
^k°*^M         ^^®  ^®^  ^^y  ^^^^^^U  term  defendant  pleaded  puis  clan-un  ccniinuancc,  that  the 
snonld  be     q^^^^.  ^f  action  was  not  reoistered,  which,  by  statute,  was  to  be  registered, 
to  term  and  ^"  ^^  before  the    1st  of  November.      The  |.lea  was,  that  after  the  last  day  of 
not  from      Michaelmas  term,  and  before  the  1st  of  Hilary  term  ftillowing,  the  plaintiff 
day  to  day.  entered,  cr  n^inuances  in   Michaelmas  term  from  day  to  day.     Rut  the  Court 
held  them  to  be  contrary  to  law,  as  the  parties  <'ught  not  to  be  hnrrassed  from 
day  to  day  but  continuances  must  be  from  term  to  term. 

6.  CuRLEwis  V.  DiDLEV.E.  T  170';?.  K  B.  2  1  d.  Raym.  872. 
And  in  K.  Upon  demurrer  lo  a  declaration  in  debt  on  d  Eliz.  c.  4.  for  exercising  a  trade 
B.  the  con  without  having  served  five  years  as  apprentice,  it  was  excepted,  that  the  ac- 
are  not  en  ^*^°  ^®®  disontinued,  because  the  declaration  was  of  Michaelmas  term,  and 
tared  till  ^he  pl^a  roll  of  Easter  term,  and  there  is  no  continuance  from  Michaelmas 
the  plea  term  to  Hilary  term,  and  from  thence  to  Easter  term.  Std  von  allocaUtr;  be- 
roll  be  cause,  by  the  practice  of  the  Court,  they  never  enter  cr  ntinuancestill  the  plea 
made  op,  comes  in.  though  the  declaration  be  delivered  four  terms  before, 
though  the  declaration  be  of  four  or  five  terms  standing.* 

7.  DoBRO  V  DoEsoN.  Cited  Wyn^ev.  Wynne.  H  T.  1743.  C.  P.  1  Wils.  40. 
However,  Upon  error  in  dower,  on  a  judgment  by  default,  there  was  entered  on  the  re- 
a  colnUnu^  cord,  summon,  &c. ;  it  did  not  appear  whether  there  was  any  continuance  which 
ance  is  aid  ^^^  relied  on  as  error.  But  the  Court  said,  there  needs  no  such  entry,  for  the 
ed  b^  the    appearance  of  the  parties  at  the  day  was  a  continuance  in  law. 

of  thS'par*      CONTmumG  POLICY.     See  tit.     Insurance. 
ties-t  COJ^rmumG   GUARJIJ^^TEE,     See  tit.  G^taranke. 

r  1721 

Sec  tits.  Baron  and  Feme,  Fixtures,  Fraud,  Frauds,  Statute  of,  Guarantee, 
Inaiuuiaoe,  Lease,  Lottery,  Rule  of  Court,  Tender,  Vendor  and  Purchaser, 
Warranty. 

L  RELATIVE  TO  THE  CREATION  OF  CONTRACTS. 

{A)  As  TO  BEIVG  PAROI.  OR  WRITTEN. 

(a)  In  general,  p.  184.  [b)  When  express,  p:  185.  (c)  When  implied,  p.  181' 

(B)  As  TO  BEINO  SPECI.\tTIES  OR  INSTBUMEXTS  UNDER  SEAL,  p.    188. 

(C)  As  TO  RECOROS,  p    188. 

II.  RETATIVETO  THE  FORM  OF  CONTRACTS 

(A^  No  PARTICULAR  FORM  NECESSARY,  p.    188. 

(B)  Should  be  clear  a.nd  explicit,  p.   188. 

III.  RELATIVE  TO  THE  STAMP. 
(A)  On  contracts  in  general. 

(a)  As  to  contracts  within  the  stamp  acts,  p.  188.  (h)  As  to  instruments  not 
within  the  stamp  acts. 

♦  NVith^i-  is  it  neceasnry  to  make  an  entry  of  an  imparlance -or  continuance  on  the  repli- 
cation &c.  though  in  fact  delivered  of  a  subsequent  t€rm-  5  Rep.  75  a. 

t  S 0  the  want  of  continuances  is  aided  by  the  statute  of  jeofails,  and  wherr  error  is 
>rought,    such  want   shall  not  be  assigned  for  error;  see  Len's    Diet,    of  Practice,  vol.  i. 
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1.  In  general,  p.  191.  2.  On  the  sale  of  goods,  p.  192.  d..On  letters  writ- 
ten by  tradesmen,  p.  195. 

(c)  As  to  instruments  containing  several  separate  and  distinct  contracts,  p. 
196.  (d)  As  to  instruments  containing  diflcrent  agreements  with  several  per- 
sons, p.  196.     (e)  As  to  the  time  of  stamping,  p.  197. 

(B)    On  PARTICULAR  CONTRACTS.  [    1 73    ] 

(a)  As  to  annuities.     Sec  tit.  Annuity,     {h)  As  to  appraisements.    See  tit. 
Appraisement,     (c)  Connected  with  apprentices.  See  tit.  Apprentice,     {d)  As 
to  attornics.     See  tit.  Attorney,     (e)  As  to  arbitration  contracts.     See  tits. 
Arbitration  and  Award.       f)  As  to  bail  bonds.     See  tit.  Bail,     (g)  As  to 
hills  of  lading.  See  tit.  Lacking,  Bills  of.     (h)  As  to  bills  and  notes.     See  tit. 
Bills  and  Notes,  (i)  As  to  charter-parties.  See  tit.  Charter-party,  (j)  As  to 
bonds.    See^t it   Bonds,     {k^  As  to  checks.    See  tit.  Check.     (/)  As  to  com- 
position deeds.     See  tit.  Composition  Deeds,  and  the  heads  there  referred  to. 
(m)  As  to  Covenants.     See  tit.  Covenant,     (h)  A3  to  deeds.  See  tit.  Deeds.' 
(o)  As  to  East  India  Com<  any  contracts.      See  lit.  East  India  Company. 
{p)  As  to  feoffments.  See  tit.  FeoiTmetit.     (9)  As  to  frauds,  contracts  con- 
nected with  the  statute  of     See  tit.  Frauds,  Statute  of.     (r)  As  to  grants. 
See  tit.  Grant.      s    As  to  guarantees.     See  tit.  Guarantee,      (t)  As  to  in- 
demaity  bonds.     See  tit  Indemnity,      (u)  As  to  insurance  policy  contracts. 
See  tit.  Insurance,  policy  of      t?)  As  to  leases.     See  tit.  Lease,     (w)  As  to 
marriage  contracts.  See  tit.  Marriage,     (x)  As  to  mortgages.    See  tit.  Mort- 
gage.    (1/)  As  to  natural  love  and  affection,  instrument  relating  to.     See  tit. 
Stamps,     {z)  As  to  offices,  contracts  relating  to  the  sale  of     See  tit.  Office. 
(a  n  As  to  partners  and  partnership  contracts.    See  tit    Partners  and  Part- 
nership,    {h  \)  As  to  receipts.  Sec  tit   Receipt,  and  the  heads  there  referred 
to.     (c  1)  As  to  ship  and  shipping.  See  tit.  Ship  and  Shipping,     {d  1)  As  to 
warranty .     Se e  t  it .  Warranty . 

[   174  ] 

IV.  RELATIVE  TO  THE  PARTIES  WHO  MAY  CONTRACT. 
(A^  In"  general,  p,  197 

(B)    As  TO  PARTICUfAR  INDIVIDUALS. 

{a)  Agents.  See  tit.  Principal  and  Agent,  (b)  Aliens.  See  tit.  Alien, 
(c)  Assignees.  See  tits  ankrupt.  Bond,  Covenant,  Debtor  and  Creditor, 
Deed,  fnsolvent  Debtors,  Lease,  Remainder,  Reversion;  Way,  Right  of 
{d[  Auctioneers.  See  tit  Auctioneer,  (e)  Bankrupts.  See  tit.  Bankrupts. 
(J)  Ba<4tards.  See  til.  Bas*ard.  (s:)  Brokers.  See  tit.  Principal  and  Agent. 
(h)  Churchwardens.  See  tit.  Churchwardens.  (*)  ^lergynjen  See  tit.  Ec- 
clesiastical Persons.  (A-'*  Commissioners.  See  tits  Rankrup^  Customs,  Ex- 
cise, Inclosure,  InstUvent  Debtors,  I  unatic.  /)  Drunkards.  See  tit.  Intoxi- 
cation, (m)  Duress,  persons  under.  See  tit.  Duress,  (n^  Exefcutors  and  ad- 
ministraiors  See  tit.  Executor  and  Administrator,  (o)  Feme  coverts.  See  tit. 
Baron  and  Feme.  ( p  ^  Gamblers.  See  tit.  Gaming,  [q]  Gpvernment  agents. 
See  tit.  Government  Contracts,  (r)  Husband  and  wife.  See  tit.  Baron  and 
Feme,  (s)  Idiots.  Sec  tit.  Idi<»is.  (J)  Infants  See  tit.  Infant.  (t<)  1  unat- 
ics.  See  tit.  Lunatics.  (v)  Married  \yomcn.  See  tit.  '  aron  and  Feme. 
(tr)  Outlaws.  Sec  tit.  Outlawry.  f.r)  Overseers.  See  tit.  Overseer,  (y)  Part- 
ners. See  tit.  Partners  and  I'artnership.  (z^  Servants.  See  tits.  Master 
and  Servant,  Principal  and  Agent,  (a  1)  Smufrglers.  See  tits.  Bankrupt, 
SmuggHng.  (6  I)  Stockbrokers.  See  tit.  Stockjobbing,  (c  1)  Trustees. 
See  tit.  Trustees.  I  Ho  1 


V.  RELATIVE  TO  THE  CONSIDERATION 

(A'  In  r.ENriiAL. 
(a)  When  ntwfttw  ;?ar/Mm,  for  want  of,  p.  197.  (6)  When  valuable.  1,  By 
doing  that  which  is  beneficial,  p.  10».  '2.  By  doing  that  which  i.-^  not  benefi- 
cial, p.  200.  3.  By  permitri'^g  the  d(»ing  of  a  beneficial  act,  p.  201.  4.  By 
compounding,  p.  ^201.  5.  By  abstaining  from  proving  a  legal  dclu,  or  exe- 
cuting an  instrument  »n  favor  of  a  particular  creditor,  p.  -01 .  0.  By  forl>car- 
ance,  p.  !202.     7.  To  pay  in  d#»fanlt  of  Marriasro,  p.  202.     M.  To  pay  on  ar*- 
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7. 


8. 


count  of  nfttura)  love  and  affection,  p  '?09. 

B    When  n  legal. 
(a)  J2/  common  law 
1 .  In  genermly  p.  203. 
S.  On   account  of  cohabitation  and 

Pro8titu*ion,  p. 
203;  see  tits. Bond; 
Condition:  Prosti- 
tution; Use  and 
Occupation, 
fraud.  See  tit.  Fraud. 

being  a  time  bargain.    9. 

See    tit.   Gaming; 
Stock. 

immorality.    See  tit.    10. 

Prints, 
promises'  made  with 
sheriff.      See     tit. 

(h)  By  statute. 
9.    


3. 

4. 


5. 


6. 


1 .  Jh  generaly  p.  203. 

2.  On  account  of  bankrupt  paying  cred- 

itors (or  signing  his  10. 
certificate.  See  tit. 
Bankrupt.  1 1 . 

See- 


3. 


4, 


Arrest;  Bail^  Sher* 

iff. 
affecting  the  course  of 
justice.  See  tit.  Com- 
pounding, 
being  in  restraint   of 

trade.      See      tit. 

Trade, 
being   in  restraint  of 

marriage.     See  tit. 

Marriage . 
trading  with  an  enemj. 

See      tits.     Alien; 

Trade  and  Trading. 


lotteries.  See  tit.  Lot- 
tery. 

offices,  sale  of.  See 
tit.  Offices,  sale  of. 

sheriffs.  See  tit.  She - 
rifls. 


J)ribery.         See-    tit. 

Bribery.  12.  On  account  of  simony.  See  tit.  Si- 


5. 


G. 


bricks,     being  under 
statutory      dimen-  13. 
sinns,  sale  of    See 
tit.  Bricks,  14. 

forst ailing,  regrating, 
&c.  See  tits.     For- 15. 
stalling;       Regra- 
ting. 

See      tit.    16, 


)ee  tit.    Li-  17. 


gammg. 

Gamin 
7.  Relating  to  liquors. 

quors. 
8. Lord's  day.     See  tits.  18. 

Frauds,  Statute  of; 

Sunday 


.  mony. 

smuggling  See  tit. 
Smuggling. 

stockjobbing.  See  tit. 
Stocks. 

trading  to  the  East  In- 
dies. See  tit.  East 
India  Company. 

treating  at  elections. 
"See  tit.    Election. 


usury. 

wagers, 
ger. 


See  tit,  Usu- 
Seetit.  Wa- 


(C)    As  TO  EXF.CUTED  CONSIDERATIONS,  p.  204. 

[  n7]   VI.  RET  ATIVE  TO  THE  SUBJECT  MATTER  OF  THE  CON- 

TRACT. 

(A)    As  RELATES  TO  PROPERTY. 

'a)  Rf a1  jrropcrhj. 

See  tits.  Covenant,  F  xtiires.  Frauds,  Statutes  of.  Grant,  Heir,  Inclosures, 
Landlord  and  Tenant,  Lease,  Power,  Release,  Rent,  Repairs,  Replevin;  Tax- 
es, [Tseand  Occupation. 

(6)  Personal  properly. 

See  tits.  Accounting,  Action  for  not,  Accc»unt  stated.  Action,  Apothecary, 
Apprentice,  Attr>rnev,  Auction  and  Auctioneer,  Bail,  Bailment,  Banker, 
Bank  of  England,  Bankrupt,  Baron  and  Feme,  Barrister,  Bastard,  Bills  and 
Notes,  Bri'-ks,  Calls,  Canal,  Carrier,  Check,  Chose  in  Action,  Composition 
with  Creditors,  Contribution,  Copyright,  '"orporation.  Debtor >and  Creditor, 
Deceit,  Demurrage,  Deposit.  Distress,  Ecclesiastical  Persons,  Election,  Es- 
cape, Exchange,  Executor  and  Administrator,  Farrier,  Fixtures,  Forbear- 
ance, Frauds,  Statute  of.  Freight,  Gif^,  Goods  barerained  and  sold.  Goods  sold 
and  delivered,  Guarantee,  Herald,  Indemnity,  Infant,  Innkeeper,  Insolvent 
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Debtor,  Insurance.  Interest,  Joint  Stock  Company,  Landlord  and  Tenant,  Le- 
gacy, Lien,  Maintenance,  Marriage,  Promise  »r,  Master  and  Servant  Money 
had  and  rec'eived,  M  >nev  lent  and  advanced.  Money  paid,  Mortgage,  Officer, 
Overseer,  Pardon,  Parent  and  Children,  Partner,  Party  Wall,  t'hysician, 
Poundage,  Principal  and  Ag'ent,  Principal  and  Surety,  Printer,  Prize»  Proc-  j"  178  J 
tor.  Property  Tax,  Prostitution,  Receiver  General,  Respondentia,  Reward, 
Salvage,  Scotch  Bond  SherifT,  Ship  and  Shipping,  Sim '^ny /Smuggling,  Spi- 
ittuoua  I^iquors,  Stamp,  Stipulated  Damases,  Stocks,  Sunday,  Surveyor,  Sut- 
lers, Theatres,  Tithes,  Tolls,  Trustees,  Use  and  Occupation,  Usury,  Wager, 
Work  and  Labour,  Witness,  Warranty,  Waste. 

(B     As  RELATES  TO  SERVICES. 

\a)  In  ^entral^  p.  204.     (6)  By  particular  inditiduaU, 
1 .  AgentSu    Sep  tit.  Principal  and  Agent.     2.  Apothecaries.   See  tit  Apo- 
thecary.    3.  Apprentices.  See  tits.  Apprentice,  Master  and^Servant.    4  Ar- 
bitrators.   See  tit.  Arbitrator  and  Award.     5.  Attorneys.  Sve  tit.  Attorney. 
6.  Auctioneers.    See  tit.  Auction  and  Auctioneer.     7.  Bail    See  tit.   Bail. 
8.  Brokers.     See  tit    Prinnipal  and  Agent.     9.  Carrier.     See  tit.  Carrier. 
10.  Couns'l.  See  tit    Barristers.     II    Executors  and  Administrators.   See  tit. 
Executor  and  Administrator.      12.  Factors     See  tit    Principal  and  Agent. 
13.  Guarantees.    See  tit.  Guarantee.     14.  Husband  and  Wife.     See  tit.  Ba- 
ron and  Feme.   15.  Infants    See  tit.  Infant.  Mechanics.  See  tit.  Work  and  La- 
bour,    17.  Messengers  under  Commissions  of     ankrupt.  See  tit.   Bankrupt. 

18.  Parish  officers.     See  tits,     hurchwardens.  Overseers,  Parish  Officers. 

19,  Partners.  See  tit.  Partners  and  Partnership.     20.  Physicians    See  tit.    [  179  "| 
Physicians.     4l.   Printers.  See  tit.  Printers      2-2.  Proctors.  See  tit  ..Proc- 
tors.    23.  Prostitutes.    See  tit.  Prostitution.     24.  Servants.    See  tits.  Mas- 
ter and  Servant,  Principal  and  Agent.  25.  Sheriffs.  See  tit.  Sheriff.  26   Sure- 
ties. See  tits   Rail,  Bond,  Covenant,  Bills  and  Notes,  Gua  antees,  Principal 

and  Suretv.     27.  Surveyors.  See  tit.  Surveyor.      28.   Wharfinger.  See  tits. 
Carrier,  Wharfinger.     29.  Witnesses.  See  tit.  Witness. 

VII,  RELATIVE  TO  THE  MUTUALITY  IN  THE  CONTRACT, 
p.  205 
VIII.  RELATIVE  TO  THE   CONSTRUCTION   OF  THE  CON- 
TRACT. 

(A)  With  reference  to  contracts  made  in  England,  p.  205. 
B    With  reference  to  contracts  made  abroad,  p.  209. 
IX,  RELATIVE  TO  ALTERATIONS  IN  CONTRACTS,  p.  210. 
X.  RELATIVE  TO  THE  ADOPTION  OF  THE  CONTRACT, 
p.  212. 
XI.  RELATIVE  TO  THE  TRANSFER  OF  CONTRACTS,  p  212. 
XII.    RELATIVE    TO    THE    APPOilTIO  VMENT    OF    CON-  , 
TRACTS  WHERE  PART  IS  ILI  EGAL,  p.  212. 

XIII.  RELATIVE  TO  RESCINDIIVG  OR  EXTINGUISHING  CON- 

TRACTS, p.  2ii. 

XIV.  RELATIVE  TO  THE  PERFORMA/VCE  OF  CONTRACTS, 

p.  215. 
XV.  RELATIVE  TO  THE  REMVaL  OF  CONTRACTS,  p  216. 
XVI.  REL   TIVE   to   the    excuse    FOR    NON-PERFORM-  [  180  1 
ANCE  OF  THE  CONTRACT. 

(A^  Os  account  of  the  act  of  god,  p.  216. 
(B'  O.v  account  op  an  act  of  law,  p.  216. 
(C)  On  account  op  an  act  op  party,  and  herein  op  condi- 
tions precedent,  p.  216 

(D   Ov  ACCOUNT  OF  AN  ACT  OF  A  STRANGER,  p.  217. 

(E LEGAL  IGNORANCE,  p,  217. 

(F^ ERROR  IN    FACT,  p.  2l7. 

(G)  BEING  IMrOSSlBLC,  p.  2l8. 

(H) r-    AN  ALTERATION,  p.  218. 

(D PERFORMANCE  BEING  ILLEGAL,  p.  216. 
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(J)  Oh  account  of   creditor    BErNG  EXECUTOR,  &.C.  p.  218. 

XVII.  RELATIVE   TO  THE    FORM  Ol?    ACTION   ON  CON- 
TRACTS    D  •IS 
XVIII.  RELATIVE  TO  THE  PARTIES  TO  THE  ACTION  ON 
CONTRACTS.     See  ante,  vol.  2.  p.  425. 
See  abo,  tits.  Alien,  Apprenti*  e,  Auction  and  Auctioneer,  Bailment,  Bank- 
rupt, Baron  and  Feme,   Bills  of  Ei^chanee  and  Promissory  Notes,  Carrier^ 
Charter*party,  Churchwardens,  Copyhold,  Copyright,  Corporation,  Demur- 
rage, Executor  and  Administrator,  Freight,  Infant,  Insolvent  Debtor,  Insu- 
rance, Landlord  and  Tenant,  Lunatic,  Mortgage,  Overseer,  Parent  and  Child, 
Partner  and   Partnership,   Party-wall,   Principal   and  Agent,  Priuc  ipal  and 
Surety,  Salvage,  Sherili,  Ship  and  Shipping,  Slave,  Taxes,  Trustee,  Use  and 
Occupation. 
XIX.  REI-ATIVE  TO  THE  HOLDING  TO  BAIL  IN  ACTIONS 
ON.     S^  tit.  Affidavit  to  hold  to  Bail,  anie,  vol.  1.,  and  an/e,  tit. 
{     181  J  Arrest. 

XX.  RELATIVE  TO  THE  DECLARATION. 

(A)  Title  of, the  court.     See  tit.  Declaration. 

(B)  Venue.     See  ante,  vol.  2.  p.  4!26. 
(C>  Day  in.     See  tit.  Declaration. 

(D)  General  requisites. 

1.  In  $pecial  assumpsit.     See  ante,  vol.  2.  from  p.  428  to  431. 
See  tits.  Bills  of  Exchange,  Executor  and  Administrator,  Forbearance, 
Freight,  Landlord  and  Tenant,  Marriage,  Promise  of,  Money  had  and  receiv- 
ed, Poundage,  Work  and  Labour. 

(E)  Manner  of  stating  the  contract.     See  antc^  vol.  2.  from  p.  438 

to -147. 

(F)  Mannerof  stating  the  consideration. 

(a)  When  essential  to  be  stated.  See  antey  vol.  2.  p.  433.  {b)  When  part 
of,  and  in  what  manner  to  be  stated  in  general.  See  anley  vol.  2.  p.  439.  (c) 
Mode  of  lAating  it  when  executed.  See  ante,  vol.  2.  p.  4Vi.  (d  Mode  of  sta- 
ting it  when  executory.  See  ante,  vol.  2.  p.  4^12.  (e>  Mode  of  stating  it 
when  concurrent.  See  ante,  vol.  2.  p.  443.  (f)  Mode  of  stating  it  when 
continuing.  See  ante,  vol  2.  p,  447.  \^g)  Consequences  of  a  defective  state- 
ment.    See  ante,  vol.  2.  p.  447. 

See  tits.  Bills  and  Xotes,  Executor  and  Administrator,  Forbearance,  Heir, 
Landlord  aqd  Tenant,  Rent,  Use  and  Occupation. 

G)  Op  alleging  performance.     See  antv,  vol.  2.  p.  448  to  460. 
See  tits.  Bail,  Bills  and   \otes.  Forbearance,  Guarantee,   I^Andlord  and 
Tenant,  Lease,  Marriage,  Principal  and  Surety,  Stock. 
(H)  Notice.     See  atUe,  vol.  2,  p.  460  to  462. 
(I)  Request.     See  ante,  vol.  2.  p   463  to  467. 
(J)  Breach.     See  ante,  vol.  2.  p.  468  to  471. 
(K)  Damages.     See  ante,  vol.  2.  p.  473. 
[  182  ]  2.  In  an  indtbitatas  assumpsit. 

(A)  How  coNSiDERATiov  TO  BE  STATED.     See  ante,  vol.^2  p.  475. 

(B)  Must  show  a  cause  of  action.     See  ante,  vol.  2.  p.  476. 

(C)  Must  allege  a  request.     See  ante,  vol.  2.  p,  477. 

(D)  Must  allege  a  promise.     See  ante,  vol.  2.  p.  479. 

(E)  How  A  PROMISE  IS  TO  BE  STATED.     Scc  ante,  vol.  2.  p.  479. 

(F)  In  particular  actions. 

See  tits.  Bankrupt,  Copyhold,  Custom,  Exchange,  Executor  and  Adminis- 
trator, Goods  bargained  and  sold,  Groodssold  and  delivered.  Insurance,  Inter- 
est, Judgment,  Money  had  and  received,  Money  lent,  Money  paid.  Rent, 
Surgeon,  Tithes,  Tolls,  Use  and  Occupation,  Wager,  Work  and  Labour. 

XXI.  RELATIVE  TO  THE  PLEAS. 
(A)  In  denial 
(ft)  General  i5S5ne,     See  tit.  Non-assumpsit      (b)  Nil  debet,  or  not  guilty. 
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improper.     See  cn/e,  vol.  2.  p.  479.     (c)  Promise  made  hy  defendant  and  one 
of  plaintifis.     See  anle,  vol  2.  p.  480. 

(B)  Is  AVOIDANCE. 

(o)  Bif  common  late. 
See  tits.  Alien  Enemy,  Baron  aiid  Feme,  Duress,  Frauds,  Statute  of,  Infant, 
Intoxication,  Lunatic,  IVonjoinder. 

(6)  By  statute. 
See  tits.  Frauds,  Statute  of,  Gaming,  Usury. 

(C)  In  excuse  of  performance. 
See  tits.  Set-off,  Tender. 

(D)  In  niscHARGE.  (^  183  'I 

(a)  B]j  common  law . 
See  tits.  Accord  and  Satisfaction,  Account  stated,  Alien,  Arbitration  and 
Award,  Attainder,  Composition  with  Creditors,  Foreign  Attachment,  Judg- 
ment recovered,  Outlawry. 

(6)  BystatuU. 
See  tits.   Bankrupt,  Insolvent  Debtors,  Limitations,  Statute  of,  Request, 
Court  of.  Set-off. 

(£)  Bt  and  against  executors  and  administrators.     See  tit.  Execu- 
tor and  Administrator, 
(F)  Replications,  rejoinders,  &&    are   arranged  under  the  pleas  to 

which  they  are  respectively  applicable. 

XXII.  RELATIVE  TO  THE  EVIDENCE. 

(A^  In  general  p.  219. 

(B")  In  particular  instances.  .    • 

See  tits.  Account   stated.  Arbitration   and  Award,  Attorney,  Bills  and 

Notes,  Goods  bargained  and  sold.   Goods  sold  and  delivered.  Insurance, 

Money  had  and  received,  Money  lent.  Money  paid,   Non-assumpsit,  Stamp, 

Use  and  Occupation,  Variance,  Vendor  and  Purchaser,  Warranty,  Witness. 

XXIII.  RELATIVE  TO  THE  DAMAGES,   COSTS,   AND  JUDG- 

MENT,p.220.  f  ,84  f 

1.  RELATIVE  TO  THE  CREATION  OF  CONTRACTS.* 

(A)  As  TO  BEING  PAROL  OR  WRITTEN. 

(a)  In  general. 
1.  Cutter  V.  Powell.  T  T.  1705.  K.  B.  6.  T.  R.  320.  No  implitd 

In  this  case  it  was  argued,  and  not  contradicted  by  the  Court,  that  nothing  eoatract 
can  be  more  clearly  established  than  that  where  there  is  an  express  contract  f^  becrea 
between  the  parties,  they  cannot  resort  to  an  implied  contract     It  is  only  ^^'^n'mtm 
cause  the   parties  have  not  expressed  what  their  agreement  was,  that  the  ejorees  a 
law  implies  what  they  would  have  agreed  to  do,  had  they  entered  into  a  pre-  greemeat. 
cise  treaty;  but  where  once  they  have  expressed  what  their  agreement  was, 
the  law  will  not  imply  any  agreement  at  all. 

2.  Adams  v.  Lindsell    T.  T.  1818.  K.  B.  1  B.  &  A*  681. 

The  defendant,  by   letter,  ofllered  to  sell  to  the  plaintiff  certain  specified 
goods,  receiving  an  answer'  by  return  of  post.     The  letter  was   misdirected,  so  An  oflbr  by 
that  the  answer,  notifying  the  acceptance  of  the  offer,  arrived  two  days  later  **"«J-*® 
than  it  ought  to  have  done .     On  the  day  following  that  on  which  it  would  have  J^^^'^i'  j^ 
arrived  if  the  original  letter  had  been   properly  directed,  the  defendant  sold  fg^o^bie 
the  goods  to  a  third  person.     This  action  was  therefore  brought,  for  the  non-  the  mo 

*  A  contract  is  defined  to  be  an  agreement  entered  into  by  several  persons,  wboreby  one 
becomes  boond  to  another,  to  perform,  or  abstain  from  doing,  a  particnlar  thing.  The 
contract  is  either  verbal  or  written.  To  constitnte  a  parol  contract  five  things  must  con 
car;  1st,  peisons  elegible  to  contract;  2d,  persons  competent  to  be  contracted  with;  8d,  a  . 
valnable  consideration ;  4th,  an  article  to  be  contracted  for;  and  lastly,  a  matoality  in  the 
parties  contracting.  When  written  another  requisite  is  essential,  a  stamp.  And  written 
contracts  are  either  not  nnder  seal  or  under  seal;  the  former  of  which  is  now  principally 
proposed  for  our  consideration ;  and  as  to  the  latter,  see  tits.  Arbitration  and  Award,  Baii^ 
Bastard,  Bond,  Covenant.  Dpov].  Replevin. 

VOL.  TT  IG 
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meDtthe  delivery  of  the  goods,  in-  which  the  plaintiff  recovered  a  verdict;  the  judge 
other  party  recting  the  jury  to  look  at  the  case  as  if  the  aoswer  had  come  hack  in  duo 
i^ades  to  ^^^^86  of  post ;  the  delay  having  been  occasioned  by  the  neglect  of  the  de- 
by  Je?dinff  fendant.  A  rule  had  been  obtained  for  a  new  trial,  on  the  ground  that  there 
'  off  his  on  was  no  binding  contract  between  the  parties.  But  the  Court  agreeing  witli 
Bwer,  and  the  judge,  said,  that  the  rule  must  be  discharged.  The  defendant  muaA  be 
need  not  considered,  as  making  in  law  during  every  instant  of  the  time  his  letter  was 
reach  the  travelling,  the  same  identical  oHer  to  the  plaintiff',  and  thus  the  coDtract  is 
render  U  completed  by  the  acceptance  of  it  by  the  latter.  Sec  3  T.  R.  148.  658. 
binding  on  W    ^hen  express. 

both  iodi-  I.  Seward  v.  Baker.  H.  T.  1787.  K.  B.  1  T.  R.  661  S.  P.  Webb  v.  Ged- 
vidual«.  DEs.  E.  T.  IB09.  C.  P.  1  Taunt.  640. 

I  i85  I  p^  Qu,.,  Whether  the  contract  be  express  or  imptied^the  declaratioa  is 
^P'.®"  in  general  the  same  on  the  face  of  it,  always  stating  a  promise,  which  is  to  bA 
ed  CO™  proved  by  evidence  of  a  promise,  express  or  implied,  written  or  not^  aad  can 
tracts  are     never  be  known  by  the  record. 

matters  of  2.  DuTTOx  v.  Poole.  M.  T.  1676.  K.  B.  2  Lev.  ai  I . 

oYidence.  The  plaintiff,  declared,  that  A.,  in  consideration  that  B.  would  mnriry  his 
Hence  an  daughter,  promised  to  give  her  a  child's  part,  and  that  at  the  time  of  hiedeathy 
Mprefls  con  |^^  ^'ould  give  her  as  much  as  any  of  his  children,  except  his  eldest  son.  Oo 
where  the  d^^wrer,  it  was  holden  a  good  promise;  for  although  a  child's  part  is  in  itself 
temu  of  altogether  uncertain,  yet  it  being  shown  what  the  rest  of  the  children  had,  ex- 
the  aj;ree    cept  the  eldest,  it  is  then  reduced  to  an  expietis  undertaking. 

^^^■'i*  3.  Anon.  M.  T.  1661.  K.  B.  1  Lev.  88. 

stated.^  ^^  ossumpsify  plaintiff  declared  on  a  promise  by  defendant  to  give  abend  in 

And  even  if  ^^'  ^^  consideratioa  that  plaintiff  had  accepted  defendant's  son  as  an  appren- 
they  do  not  tiee.     Afler  verdict  it  was  objected,  it  was  not  alleged  of  what  sum  the  obliga* 
distinctly     tion  should  be.     But  the  court  said:  a  contract- to  give  a  bond  for  the  payment 
appear,       of  money,  is  to  be  intended  double  the  sum. 
they  may     |,y  jmendment; 

be  snpphed  ^    Plrase  v.  Palfrey.  T.  T.  1664.  K.  B.  1  Sid.  270. 

Provided         ^^^  plaintiff  declared,  that  whereas  there  was  a  communication  between 

the  agree    him  and  the  defendant  concerning  the  bark  of  certain  wood,  and  that  thereup- 

mentbenoton  it  was  agreed,  that  the  defendant  should  give  to  the  plaintiff  two  shillings 

altogether   per  seam  for  all  bark  of  such  wood  as  the  plainti  V  should  cut,  and  that  the  de- 

nncertam.    fendant  promised  to  have  ready  on  a  certain  day,  articles  in  writing,  relative 

to  that  agreement,  and  an  obligation  for  performance  thereof,  &c.     But  the 

court  held  the  declaration  insumcient,  because  it  was  not  said  in  what  sum  the 

obligation  was  to  be,  and  a  certain  sum  could  not  be  intended,  because  the 

number  of  seams  were  altogether  uncertain. 

Implied  (^)    ^^fn  implied. 

contracts  1.  ToussAiNT  V.  Martinnant.  M.  T.  1787.  K.  B.  2  T.  R.  100.  Abridged 
are  snch  as  ante,  vol .  3.  tit.  Bankrupt. 

are  not  ac       p^r  Ckir.    Why  does  the  law  raise  an  implied  promise?  Because  there  is 
i?^^  j  ^o  security  given  by  the  party.     But  if  the  party  choose  to  take  a  security^ 
taally  made  ^jj^re  i^  no  occasion  for  the  law  to  raise  a  promise.     Promises  in  law  only  ex- 
t/  bnt  are  ^^  where  there  is  no  express  stipulation  between  the  parties, 
im'plied  by  2.   Lamb  v.  Bunce.  T  T.  1815.  K.  B  4  M.  *  S.  276. 

the  law.  ^  pauper  had  his  leg  accidentally  fractured  in  one  parish,  and  was  conveyed 

As  if  a  aar  to  the  next  house  in  an  adjoining  parish,  and  was  confined  there,  and  visited  by 
attendT  the  ^^^  overseer,  and  attended  by  the  surgeon  who  attended  the  parish  poor,  witn 
poor  of  a  *t|ie  J^nowledge  of  the  overseer.     The  surgeon  subsequently  brought  this  ac- 

{>ari8h  is  al^^P^^  {o£ asmmpait)  against  the  overseer  for  the  expenses  of  the  cure.  A  veov 
•wed  to  at  diet  was  taken  for  plaintiff,  with  leave  to  defendant  to  move  to  enter  a  noDsoit, 

*  And  are  not  rabed  from  a  mere  casual  speaking  or  discourse;  see  Com.  Dig.  tit.  As- 
sampsit,  F.  2;  1  Rol.  Abr.  6.  Therefore  a  promise  to  pay  money  on  the  sale  or  eiehange 
of  property,  or  to  perform  certoin  acts,  are  express  contracts:  Ree  Com.  Dis.  tit.  Assamnrit; 
1H«>1.  Ahr.  14,  1^.'    . 
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oo  the  ground,  that,  by  law,  the  parish  m  which  an  accident  befalls  a  pauper,  teDd  cafnal 
is  the  parish  bound  to  pay  the  expenses  incurred  by  his  cure.  P<>or  with 

Sedper  Cur^     Where  time  is  not  afforded  for  procuring  an  order  of  justices,  ^'^^  the  in 
the  law  raises  an  obligation  against  the  parish  where  the  pauper  lies  sick,  to^f  jj,g  q^„ 
look  to  the  supply  of  his  necessities;  and  if  the  parish  ofncer  stands  by,  and  seer,  th^ 
sees  that  obligation  performed  by  those  who  are  ^t  and  competent  to  perform  latter  aball 
it,  and  does  not  object,  the  law  will  raise  a  promif^e  on  his  part  to  pay  tor  the  he  consider 
performance.     There  is,  theretore,  quite  sufficient  to  raise  the  presumption  of  ®^  ViMe  to 
a  preriou^  request,  which  takes  the  case  out  of  that  class,  in  which  it  has  been  jJIJJJ^"*'*^* 
held,  tliat  a  moral  obligation  is  not  sufficient  to  raise  an  implied  promise  to  a 
third  person.     See  B.  N.  P.  147;  2 East,  606;  3  B.  8t  P.  253;  3Esp.  91. 

3.  Burn  v.  Miller.  H.  T,  1813.  C.  P.  4  Taunt.  745. 

In  this  case  plaintiff  declared  that  lessor  contracted  to  pay  his  tenant,  at  a  g^  ^^^ 
valuation,  for  certain  erections,  pursuant  to  a  plan  to  be  agreed  on,  provided  breach  of 
they  were  eompleted  in  two  months.     No  plan  was  agreed  on;  and  after  the  an  expreM 
coodhion  was  broken,  the  lessor  acquiesced,   and  encouraged  the  lessee  eo^^°^'A<^^  if 
proceed  in  the  work.     In  an  action  by  this  plaintiff  as  lessee  against  the  lessor  ^^  ^^^ 
to  recover  for  such  work  and  labour,  the  court  said:  even  in  cases  of  deeds,  iffbrlastaiiee 
there  be  a  condition  precedent  on  a  deed,  and  it  is  not  performed,  and  the  par-  in  the  pre 
ties  proceed  with  the  performance  of  other  parts  of  the  contract,  although  thegrcss  of  cer 
deed  cannot  take  e^Vect,  the  law  will  raise  an  implied  contract;  and  though  the  tain  work, 
Iplaintiff  cannot  put  his  case  on  the  written  agreement,  he  may  on  the  implied  '^  Tf^^^  ^!^ 
promise  arising  out  of  the  facts  applicable  to  the  new  agreement.  ^sgumvgit 

4.  Jewry  v.  Busk,  H.  T.  1814.  C  P.  6  Taunt.  302.  f  187  ]' 
On  motion  to  set  aside  a  verdict,  in  an  action  for  work  and  labour,  it  appear-  g^  where  a 

ed  that  the  plaintitf  had  been  employed  on  several  occasions  by  the  defendant,  person  was 
in  endeavouring  to  let  his  hoqse;  and  that  the  plaintiff  had  told  him,  that  if  he  retained  to 
would  take  care  of  the  house,  and  show  it  to  persons  applying  to  take  it,  ^^^  ^**  *  *^  J?j? 
would  make  the  plaintiff  a  handsome  present.  employer     ' 

Heath  and  €hambre,Js.,  Mansfield,  C.  J.  dissent,    were  of  opinion  that  promijed 
there  was  sufficient  evidence  of  a  contract  to  do  the  work  for  a  reasonable  re-  him  a  hand 
compence,  the  amount  of  which  was  the  province  of  the  jury,  who  having  found  tome  prea 
for  the  plaintiff,  should  not  be  disturbed.  *'•'»  '^  ^" 

boldeo  to  raise  an  implied  eontraet. 

5.  Atkixs  v.  Ban  well.  T.  T.  1802.  K.  B.  2  East.  605. 

The  parish  officers  of  A.  laid  out  money  in  providing  necessary  medical  as-"?'  "»o  "n 
sistance,  and  other  necessaries,   for  a  pauper,  who  was  taken  suddenly  ill  in  ^^tJ[J[2eii 
the  parish,  and  could  not  be  removed  in  consequence  of  his  illness.  The  qiies-  ^^  ^  parish 
tion  now  raised  was,  whether  the  law  would  raise  an  implied  promise  in  the  to  pay  for 
parish  of  B.  in  which  the  pauper  was  le^rally  settled,  to  reimburse  the  money  medical  as 
laid  out  by  the  parish  of  A.;  and  although  it  appeared  that  the   parish  of  B.  •*5^*®"P 
had  notice  of  the  pauper's  illness,  the  Court  held,  that  notwithstanding  there  Jj? ^^"^ 
might  be  a  monu  obligation  in  the  defendants  to  repay  the  money  expended  ^^^  ^^  ^^ 
for  one  of  their  own  parishioners,  whom,  by  law,  they  were  compellable  to  other  par 
maintain  within  their  own  parish;  nuch  an  obligation  was  only  a  good  consider-  isb. 
ation  for  an  express  promise,  and  had  never  been  carried   farther,  so  as  to 
raise  an  implied  promise  in  law.     See  B.  !V.  P.  147.  281 ;  Cald.  527. 
6.  MiLWMAiv  V.  GiLLBTT.  E.  T.  1810.  C .  P.  2  Taunt.  325. 

The  plainti ',  in  this  case,  declared  for  damage  occasioned  by  the  consump-  So  a  con 
tioB  of  certain  paper,  committed  to  him  for  the  purpose  of  printing  a  certain  J.™ct  to  per 
work  of  the  defendant,  and  which  materials  the  plaintirt"  undertook  to  insure  |^[(™i,J^a 
while  they  remained  in  his  custody.     It  appeared,  that  the  plaintiff  having  em-  ceruin 
ployed  the  defendant  to  print  certain  travels,  the  latter  engaged   to  perform  time,  does 
the  work  in  six  months,  and  to  insure  the   plaintiff's  paper.     B.  the  editor  of  not  raise  an 

*8o  if  a  man  orders  goods  of  a  tradesman  witnoat  any  agreement  of  price,  the  law  im- 
pttes  thai  the  vendee  shall  pay  the  Yendor  the  real  value;  Hoe  3  Bla.  Com.  446.  The  law 
also  implies,  that  all  persons  who  undertake  a  doty  or  office  shall  perform  it  with  integrity 
and  skill;  and  if  by  want  of  those  qualities  any  injury  accrues  lo  indiridual-,  they 
have  their  remedies  in  damages  by  action;  see  8  Bla.  Com.  1«5;  "nd  particular  headti  tn 
ibis  Ahridgmenti 
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implieii  COB  the  work,  net  happening  to  supply  copy  with  sufficient  expedition,  the  work 
tract  on  the  ^^g  g^m  ^^  hand  after  more  than  two  years  had  expired,  notwithstanding  the 
putto^rap*  ^^P®^^^  remonstrances  of  the  defendant,  and  before  its  completion,  the  whole 
ply  materi  ^^^  destroyed  by  fire.  The  plaintiff  had  a  verdict,  and  on  a  motion  for  a  rule 
ab  io  time  mn  to  set  it  aside,  it  was  contended  for  the  defendant,  that  the  lackts  of  the 
for  the  com  plaintiff's  agent,  in  neglecting  to  furnish  copy  in  sufficient  quantity  to  enable 
I^etioa  of  (he  defendant  to  complete  his  contract  within  the .  prescribed  time,  must  ope- 
withhTtbo  I'A^^^Q  con<^iu8ion  of  the  defendant's  claim  for  the  loss;  and  that  the  defend- 
the  time  &nt's  obligation  to  insure  was  dissolved  at  the  termination  of  the  six  months. 
apechSed;  P^  Cur,  The  speedy  completion  of  the  work  in  question  being  more  coo- 
bat  the  for  ducivoto  the  interest  of  the  plaintifTthan  to  that  of  the  defendant,  a  mutual  con- 
"**V°*>;*  tract  was  not  raised  on  the  part  of  the  plaintiff  to  supply  copy  within  a  limited 
oonu«ct\f*P®"*^'  though  it  might  be  necessary  to  confine  the  defendant  within  certain 
the  latter  bounds;  it  necessarily  follows,  that  as  he  expressly  engaged  to  insure  the 
partj  de  plaintiff's  paper,  the  insurance  was  to  continue  during  the  time  it  remained  in 
[  188  I  his  custody.  With  respect  to  the  plaintiff's  delay,  it  will  be  sufficient  to  ob- 
UjB  nnrea  serve,  that  the  defendant,  notwithstanding  his  remonstrances,  continued  to 
•onably  to  print  as  fast  as  the  supply  allowed  him,  though  he  could  have  declined  the 
fJgPy"*  contract  at  any  tiAie  after  six  months  had  elapsed.— Rule  refused.  See  2 
**"■'*         Taunt.  324. 

(B)     \b  to  being  specialities  or  instruments  C7NDER  SEAL. 

We  have  seen  that  contracts  consist  only  of  two  species,  viz.  agreements  un- 
der seal,  or  parol  contracts.  The  former  are  called  deeds,  the  latter  simple 
contracts. 

(C)  Ak  TO  records. 

Deeds  of  record  are  created  by  a  previous  judgment,  or  acknowledgment  of 
the  party  before  a  proper  official  person. 

II.  RELATIVE  TO  THE  FORM  OF  CONTRACTS. 

(A)    No  PARTICULAR  FORM  NECESSARY. 

To  constitute  a  contract  no  precise  form  or  set  of  words  is  required;  see  2 
Bid.  Com.  443. 

(B)  Should  be  clear  and  explicit. 
An  agreement  or  contract  must  be  expressed  in  clear  and  explicit  words, 

~~-^^^^ — ■  -  — 

III.  RELATIVE  TO  THE  STAMP. 

(A)  On  contracts  in  general.    , 
(a)  Jis  to  contracts  within  the  stamp  acts. 
1.  Williams  V.  Stoughton.  M.  T.  1817.  N.  P.  2  Stark.  292. 
^Tbeidenti       In  an  action  of  special  asMimpjt/   by  the   plainti T,   who  kept   a  boarding 
cal  contract  school  for  the  whole  year,  the  children  having  been  taken  away  without  pre- 
iDost  be  ^   yious  notice,  a  stamped  prospectus  of  the  terms  was  offered  as  evidence  of  the 
stamped,     contract;  but  it  was  rejected,  because  it  was  not  the  identical  one  delivered  to 
the  defendant. 

Even  t'  ^^'  ^*  ^y-  ^"^^^^  ^'  ^^^'^'  ^   '^    '^^®-  ^^'  ^'  ^'  ^  2  Esp,  724. 

though  the  ^^  «jeetment  it  appeared  that  the  defendant  had  occupied  under  an  agree- 
agreement  P^"^  *"  writing.  iVotice  had  been  given  to  the  defendant  to  produce  it,  and 
be  proda  it  was  now  produced,  but  it  was  unstamped.  The  defendant's  counsel  con- 
ced  by  the  tended,  that  as  it  was  produced  by  the  opposite  partv,  it  was  admissible  in  evi- 
oppo^Bite      dcncc.      But  Kenyon,  C.  J.  sa  d:   there  was  no  sich  rule  applicable  to  the 

*  The  doties  imposed  on  contracts  and  agreements  have  been  varied  and  altered  by  sev- 
eral staloles.  the  last  of  which,  the  56  Geo.  8.  c.  184,  enacts,  that  ••  agreement  or  any 
mmule  or  niemorandnm  of  an  agreement  made  in  England  under  hand  only,  or  made  in 
Scotland  without  any  clanae  of  registration  (and  not  otherwise  charged  in  this  schednle. 
nor  expre^ly  exempted  from  all  duty),  where  the  matter  thereof  shall  be  of  the  valne  of 
20/.  or  upwards,  whether  the  same  shall  be  only  evidence  of  a  contract,  or  obligatory  upon 
the  parlies,  frotn  its  being  a  written  instrument,  together  with  every  schedule,  receipt,  or 
other  matter,  put  or  endorsed  thereon,  or  annexed  thereto: 

Where  the  same  shall  not  contain  more  than  1080  words  (being  the  amount  of  16  com* 
ni6n  law  folios,  or  sheets  of  72  words  e.ich),  U.  ^        o 
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stamping  of  instruments,  it  only  dispensed  with  the  necessity  of  calling  the'^uh- 

scnbing  witness;  the  agreement  produced  must  be  rejected  for  want  o&ajstamp. 

3.  Clegg  v.  Lew.  M.  T,  \Q12.  N   P.  3  Camp.  166. 

To  prove  a  partnership  an  unstamped  agreement  was  produced,  which  had  So  an  agre« 
been  made  and  signed  at  StiWiwm.  A  witness  who  was  called  to  prove  the"®°J.™*^® 
signatures  stated  that  the  law  o£  that  colony  required  all  contracts  to  be  couatry**^ 
stamped.  must  be 

Per  Lord  Elknboraugk^  C  J.  In  order  to  make  a  contract  available  in  this  stamped,  if 
country,  it  must  be  shown  to  be  valid  by  the  laws  of  the  state  wherein  it  wastho  laws  of 
made;  and  the  mere  parol  examination  of  a  merchant  resident  in  the  foreign  ^^^  ^^ 
country  is  not  evidence  to  show  the  laws  of  that  state,  .[^  require 

4.  Robinson  v  Drybrough.  T.  T.  1795.  K.  B.  6  T.  R«  317.  r  I90  I 

In  an  action  on  articles  of  agreement  under  seal,  it  appeared  that  the  deed,^Q^  jf  ^q  |^ 
when  executed  had  no  stamp  affixed  to  it,  but  when  it  was  produced  at  the  trial  greement 
it  bore  a  69.  agreement  stamp.     On  an  objection  that  the  stamp  was  insuffici-  be  under 
ent,  because  it  ought  to  have  been  a  deed  stamp,  it  was  resolved  that  although  ■"^'•■^®®^ 
the  amount  of  duty  imposed  was  the  same  on  the  agreement  as  the  deed,  it  J.*"P  "  *" 
was  insufficient,  because  tbe  distinction  of  the  several  stamps  should  be  pre-  ^^^ 
served  as  long  as  it  is  preserved  by  the  legislature.     But  it  certainly  would 
have  been  more  convenient  for  the  public,  if  the  legislature  when  they  appro- 
priated the  different  stamps,  had  not  introduced  one  general  stamp  for  all  pur- 
poses for  which  the  same  duties  were  payable. 
-5,  Pbnnifold  v.  HicMii.TON    H.  T.  1819   K.  B.  N.  P.  2  Stark.  475.  Scmble 
coniray  Williams  v.  Stocghtox.  M,T.  1818.  N.  P.  2  Stark, 292.  abrid- 
ged anie. 

In  an  action  for  work  and  labour,  the  defendant  o'^ered  in  evidence,  in  re- 
^  And  where  tbe  same  shall  contain  more  than  1080  worda,  1/.  15«. 

Aud  for  every  entire  quantity  of  1080  words  contained  therein,  over  and  above  the  Hrt^t 
1080  words,  a  further  progressive  duty  of  1/.  6$. 

Provided  always,  that  where  divers  letters  sliall  be  ofiered  in  evidence  to  prove  any  a- 
greement  fietween  the  parties  who  shall  have  written  such  lettciB,  it  shall  be  sntBcient  if 
any  one  of  such  letters  shall  be  stamped  with  a  duty  of  l/«  155.  although  the  same  shitll 
in  the  whole  contain  twice  tbe  number  of  1080  words  or  upwards. 

"  But  until  the  law  of  the  country  is  distinctly  proved,  it  will  be  presumed  that  no  stamp 
is  necessary;  Aves  v.  Ilogson,  7  T.  R.  241.  abridged  antet  vol.  4.  811.  So  a  mere  eog^ 
novit,  without  any  matter  of  agreement,  does  not  require  a  stamp;  Ames  v.  Hill,  2  B.  &. 
P.  150.  abridged  ante,  vol.  5.  p  498.  But  a  cognovit  containiqg  matters  of  agreement, 
as  to  take  the  debt  by  instalments,  must  have  an  agreement  stamp;  Reardon  v.  Swaby,  4 
East,  Ids.  abridged  ante,  vol.  5.  498.  So  an  agreement  in  England  to  accept  a  bill  of 
exchange  drawn  abroad,  requires  a  stamp;  Crntchley  v.  Mann,  1  Marsh,  29;  S.  C,  6  Taunt. 
529.  abridged  ante,  vol,  4.  p  810.  And  a  copy  of  tbe  advertisement  inserted  in  tbe  Ga- 
zette, by  which  the  parties  agreed  to  dissolve  partnership,  must  have  an  agreement  stamp; 
May  v.  Smith,  1  Esp.  288,  abridged  pent,  tit.  Partners.  But  the  notice  of  dissolution  may 
be  read  without  stamp;  Jenkins  v.  Blizard,  1  St»rk.  418.  abridged  post,  tit.  Partners.  And 
a  letter  containing  a  contract  of  marriage  need  not  be  stamped;  Orford  v.  Cole,  2  Stark. 
351.  abridged  post.  tit.  Marriage.  So  a  slip  of  paper  not  signrd  by  either  party  at  an  auc- 
tion, but  handed  by  the  auctioneer  to  tbe  vendor,  describing  the  premises,  term,  and  rent 
mentioned  in  a  lease,  neei?  not  be  stamped,  being  a  mere  declaration  by  auctioneer,  and 
not  like  an  original  minute^  Ramsbottom  v.  Tunbridge,  2  M.  &.  S.  484.  abridged 'ante, 
,  vol.  2.  p.  698.  But  in  a  similar  case,  where  the  note  was  signed  by  the  auctioneer,  it  was 
holden  that  a  stamp  was  necessary,, though  the  name  of  the  lessor  was  not  omitted;  Rams- 
bottom V.  Mortley,  2  M.  &  S  445.  abridged  ante,  vol.  2.  p.  699.  Where  a  canal  act  pro- 
vided, that  tbe  M.  canal  company  should  not  take  any  greater  rate  of  ton  lage  than  should 
be  taken  by  the  B.  canal  company,  and  the  latter  by  a  resolution  at  a  meeting  duly  held, 
reducei  their  rate;  and  it  appeared  that  the  B.  company's  statute  directed  that  no  reduc- 
tion of  the  tolls  should  take  place,  unlesis  assented  to  by  two  thirds  of  the  proprietors,  but 
allowed  them  to  vote  by  proxy,  a  form  for  which  instrument  was  given  by  the  act,  the 
Court  seemed  undecided,  whether  such  instrument  required  a  stamp;  Monmouth  Canal 
Company  v.  Kendall,  4  B.  &  A.  453.  abridged  ante,  vol.  5.  p.  16.  So  a  paper  contain- 
ing words  of  present  contract,  with  an  agreement  that  the  lessee  should  take  possession 
immediately,  and  that  a  lease  should  be  executed  in  faiuro,  operates  only  as  an  agreement 
for  a  lease,  and  not  as  a  lease  itself,  and  therefore  it  need  not  be  stamped  if  executed  bo- 
fore  the  23  Geo.  8.  c,  58;  Goodtitio  v.  Way,  1  T.  R.  7S5,  abridged  po*t,  tit.  Lease.  And 
an  instrument  civen  by  an  overseer  of  the  poor  to  the  reputed  father  of  a  bastard  child, 
stating  that  he  bad  received  a  sum  of  money  from  the  latter  by  a  bill  of  exchange,  payable 
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Bat  an  in  ditcticm  of  the  platntiflPs  demand,  the  phiintifT's  origind  efltimate  of  the  expenee; 
•trament  this  estuMite,  however,  had  not  been  finally  agreed  on.  On  an  (^jectioo  that 
™8in*^a'*'^*^  was  inadmissible  without  a  stamp,  Abbott,  C.  J,  said,  that  a  mere  proposal 
cootract      ^^^  estimate  required  no  stamp. 

need  uotbe  6.  Edgar  v.  Buck.  M.  T.  1816.  K.  B.  N  P,  1  Stark.  464. 

stamped.*^  In  an  action  by  a  broker  for  commission,  a  printed  prospectus  of  plaintiff's 
As  a  pria  '  terms  of  doing  business  was  produced.  It  was  objected  that  the  printed  pros- 
ted  prospec  pectus  could  not  be  read  in  evidence  without  a  stamp,  since  k  contained  the 
tufl,  signif;  terms  of  the  agreement  upon  which  the  plaintiff  founded  his  claim.  To  which 
1"^^  it  was  replied,  that  the  prospectus  was  not  used  as  evidence  of  the  agreement 
whieh  the  ^^^^^9  hut  as  introductory,  and  to  show  the  terms  on  which  it  was  understood 
plaintiff  between  the  parties  at  the  time  of  the  parol  agreement  that  the  service  was 
was  ready  to  be  performed.  And  Lord  EUenoorough,  C.  J.  seemed  to  entertain  the  same 
to  engage    opinion. 

Mit^°iii?  7.  XiMENEs  V.  Jaques.  E.  T.  17^,  K.  B.  1  Esp.  309. 

vieea.  This  was  an  action  o^asHunpnl  to  recover  lOOi.  on  a  wager.     It  appeared 

r  ]  91  1    that  the  parties  made  the  wager  on  a  voyage  from  the  East  Indies.     On  its  pro- 
8o  an  a      duction  it  was  objected  to  for  want  of  a  <«tamp.     Holden,  that  a  stamp  was  not 
greemeat     required,  as  it  bore  date  at  sea,  out  of  England. — Verdict  for  plaintin. 
made  oat  of  England  at  aea,  need    not  be  itamped. 

8.   Wheli.on  V.  Mm-T'.ews.    -i.  T.    1815  K.  B.  2  Chit.  Rep.  399.  S.  P. 
,  Forsyth  v  Jervis.  M.  T.  1816  K.  B.  N.  P.  1  Stark.  437. 
And  the  In  an  action  for  goods  sold  and  delivered,  it  appeared  there  had  been  a  part- 

"^"r  u  ^^'^^'P  hetween  the  defendants,  but  not  by  deed.  The  notice  of  the  dtssolu- 
iiMtmmenta  ^''^°  of  the  partnership  in  paper  was  produced,  to  show  its  dissolution.  On  an 
naed  for  col  ^hjection  for  want  of  a  stamp,  the  Court  said:  a  stamp  is  only  indispensably 
lateral  par  necessary  where  the  instrument  is  used  directly  as  evidence  of  an  agreement, 
poaei.         and  not  where  it  is  used  incidentally. 

(6)  •^  to  insb'umenis  not  irt/Am  the  etamp  acts. 

U  bi  general. 
•The  55  Geo.  3  c.  184  exempts  from  duties  ^^  label,  slip,  or  memorandum, 
containing  the  heads  Qf  insurances  to  be  made  by  the  corporations  of  the  Roy- 
al Exchange  Assurance  and  London  Assurance,  or  by  the  corporations  of  the 
Royal  Exchange  Assurance  of  houses  and  goods  from  fire,  and  London  As- 
surance of  houses  and  foods  from  fire."  *'  Memorandum  or  agreement  for 
granting  a  lease  or  tack  at  rack-rent  of  any  messuage,  land,  or  tenement,  un- 
der the  yearly  value  of  5/."  But  an  agreement  for  a  lease  of  premises,  though 
under  5/.  per  annum,  is  not  within  this  exception,  if  the  interest  agreed  for  be 
a  beneficial  one;  Doe,  d.  Hunter,  v.  Bouloit,.^  Esp.  595  abridged. pos/,  tit. 
Lease.  The  statute  also  exempts  ^*  memorandum  or  agreement  for  the  hire 
of  any  labourer,  artificer,  manufacturer,  or  menial  servant,"  Hence  an  a- 
greement  for  an  assignment  of  an  apprentice  from  one  master  to  another  must 
be  stamped,  by  ^  Geo.  3.  c.  58.  as  it  does  not  come  within  the  exception  in 
the  statute  relative  to  the  hiring  of  a  servant;  Rex  v.  Inhabitants  of  St.  Paul's, 
Bedford,  6  T.  R.  45"2.  abridged  antey  vol  2p  45.  So  it  exempts  "me- 
morandum or  agreement  made  between  the  master  and  mariners  of  any 
ship  or  vessel  for  wages,  on  any  voyage  coastwise  from  port  to  port  in  Great 

CoDuTcJ  ^'   ^  ^^^  9^  ^f  floods. 

rJatiosto  *'  '^^®  ^^  ^®®'  ^'  ^'  ^^^'  ^^^'"P*  ^^om  duties  "memorandum,  letter,  or  a- 
the  sale  of  after  date,  and  vvhich  when  paid  woald  exonerate  him  from  the  eipenoes  attending  the 
foodfl  are  birth  and  maiatena  ce  of  rach  child,  does  not  reqnire  an  agreement  stamp  T^ithin  thia  ^ct. 
but  a  receipt  sUmp  is  snfficient;  Watkins  y.  Hewlett,  8  Moore,  21 1 ;  S.  C.  1  B.  It  B.  1 
abridged  ante,  vol  4  p.  194.  Bat  an  instmrnent  by  which  the  party  promises  to  pay  the 
SBia  of  65/.  and  also  snch  other  sams  as  by  reference  to  his  books  he  owed  to  another, 
with  interest,  cannot  be  considered  as  a  promisMry  note,  eyeo  as  to  the  65/.  and  cannot 
be  giTon  in  evidence  withoat  an  agreement  sump;  Smith  v.  Nightingale,  2  Stark.  375. 
abridged  ante,  vol.  4.  p.  392.  310. 

*  Therefore,  mere  proposal-  in  writing,  accepted  by  parol,  need  not  be  atanped;  8  B.  fc 
C  665. 
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greement,  made  for  or  relating  to  the  sale  of  any  goods^  wares,  or  merolian-  dsempt 
diae."  ^^^^^  ^^ 

2.  S-cRi^B  V.  Elmore.  H.  T.  18 10  K.  B.  V.  P.  2  Campb.  407.  J^*^** 

In  an  action  on  a  warranty  of  a  horse,  the  plaintiff  produced  a  stamped  re-  ^    '         p 
ceipt  for  the  price  of  the  horse,  which  also  <*  warranted  the  hors*  sound."     It  ^  ^eipt 
was  objected  that  it  ought  to  have  an  agreement  stamp  also;  but  Lord  Ellen-  for  the 
borough,  C.  J.  overruled  the  objection,  on  the  ground  that  the  warranty  came  priM  of  u 
within  the  exception  of  the  2:3  Cieo.  S.  relating  to  the  sale  of  goods.  hone  **war 

S.  V^sHmov.  Leekib.  M.  T    1810.  K.  B.  13  East,  7.  '^'*^.„ 

The  defendant  agreed  in  writing  to  take  one  half  share  of  certain  goods  "f^  ' 
bought  by  the  plaintin  on  their  joint  account,-  and  to  furnish  the  plaintiffs  with    ITt  to  ^ 
halfthe  amount  in  time  for  the  payment  thereof,  the  goods  being  to  be  paid  for  by  ^g^^  ^       • 
bills    A  verdict  was  found  for  the  plainti^  at  the  trial,  which  it  was  now  moved  to  ihare  of 
8e4  aside,  on  the  ground  that  the  contract  ought  to  have  been  atiinped,  in  com-coodt 
pliance  with  the  requisitions  o^  the  4^  Greo.  S.  c.  98.  scbed.  A.     But  thehovfht. 
Court  refused  to  interfere,  on  the  gr  ^und  that  ir  was  a  contract  relating  to  the  ^  ^^  ^^^ 
sale  of  goods,  and  therefore  within  the  exemption  of  the  stamp  act    See  8  E^t,  rotmlimA* 
242;  23  G.  9,  c.  68.  s.  4;  35  G.  3.  c.  30;  37  G.   3,  c.  90;    and  65  G.  S.  c. 
184.  sched.  part  I.  tit.  Agreement. 

4.  .Warrinoton  v.   Fdrdor.  H.  T.  1807.    K.  B.  8  East,  242.  S.  P.  Wat- 
kins  V  ViNCR  T..  T.  1818.  N.  P.  2  Stark.  368. 
It,  was  questioned  in  this  case  whether  a  guarantee  in  writing  for  the  pay-  Or  a  gaar 
ment  of  goods  thereafter  to  be  purchased  by  a  third  person  to  a  certain  amount,  antee  for 
was  within  exception  of  the  stamp  act,  ^'  a  contract  for  or  relating  to  the  sale  the  orice  of 
of  ^oods."    The  case  of  Curry  v.  Edensor,  3.T.  R.  524.   was  relied  on,  in^®^*'  *®  *** 
which  Lord  Kenyon  seemed  to  lay  stress  on  the  agreement  in  that  case  hav-  ^^y^^pj^ 
ing  been  made  at  the  time  of  the  original  contract  of  sale,  and  relating  to  the  g^Q. 
•me  of  the  paiticular  goods,  which  did  not,  it  was  urged,  apply  to  the  agree- 
ment in  queston,  as  tlw  one  before  the  Court  related  to  a  future,  and  not  to  a 
present  sale  of  goods.     But  the  Court  said:  giving  a  fttir  and  liberal  sense  to 
the  words  of  the  exception,  this  agreement  didrelafv  io  the  sate  off^'dsj  though 
not  of  any  parHctdar   oods  in  contemplation  at  the  time,  and  therefore  did  not 
require  to  be  stamped 

5.  CuRRv  V   Edensor.  H.  T.  1790.  K.  B.  3  T.  R.  624. 
A  broker,  when  he  bought  goods  for  his  principal,  agreed  for  half  per  cent.  Or  an  agroe 
to  indemnify  him  for  any  loss  on  the  re-sale      The  plaintiff,  through  defend-  ^^  ^  ? 
ant,  bought  40  bags  of^ cotton.     It  ap})«^ared  that  the  price  of  the  cotton  had    |  jq^*/" 

gradually  risen  for  three  weeks,  and  that  the  defendants,  instead  of  ^^1^1*8^  demnifr  bis 
uring  that  period,  abstained  for  some  weeks,   and  it  was  ultimately  sold  at  a  pnneiittl  ia 
considerable  lose;  to  recover  which  this  action  was  brought  on  the  defendants'^the  ra-Mile 
indemnity.     The  indemnity  was  a  parol  contract;  and  for  farther  proof  the  de-  of  good* 
fondant  was  called  in  to  produce  his  book;  on  the  inspection  of  which  it  ap-P^f^^ 
peered  that  the  defendant  had  entered  a  minute  of  the  contract  between  the   ^  "™' 
plaintiffand  the  purchaser  of  the  cotton,,  at  the  bottom  of  which  was  written 
the  letter  "  G,"  which  was  proved  to  be  a  private  mark  of  defendant's,  mean- 
ing guarantee.     It  was  argued  that  this  entry  ought  to  have  been  stamped,  by 
virtue  of  the  23  Geo.  3.  c.  68.     Sed  per  Ow.     This  isnot  such  an  agreement 
as  is  required  to  be  stamped,  it  being  made  at  the  time  of  the  original  contract 
for  the  sale  of  these  gnode,  and  therefore  within  the  exemption  of  the  act. 
5.  Whitworth  v.  Crockett.  M.  T.  1818.  K.  B.  N.  P.  2  Stark.  431. 
After  two  contracts  for  the  sale  and  delivery  of  goods  had  been  broken,  a  q^  ^  ^^p^ 
third  was  entered  into,  by  which  the  defendants,  in  consideration  of  the  former  Ution  for 
agreements,  and  of  further  time  being  given  for  the  delivery  of  the  goods,  un-rwcinding 
dertook,  in  care  of  default,  to  pay  60/. ;  this  agreement  also  not  being  compli-  *  fonner  a 
ed  with,  the  plaintifl'  brought  a  special  assumpsit  on  it;  when  it  was  objected  JJjJ^^'?^^^^ 
that  this  agreement  required   a  stamp,  because  it  not  only  related  to  the  ^^  J^  ^^ 
sale  of  goods,  but  to  the  cancelling  of  former  agreements.     But  Abbott,  good*; 
C.  J.  overruled  the  objection;  and  said,  it  required  no  stamp,  since  it  applied 
to  the  sale  of  goods. 
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Even  64  Heron  v.  Granger.  M.  T.  1746.  N.  P.  5  Esp.  269. 

thoogb  it         In  an  action  for  goods  sold  and  dnlivered,  it  appeared  that  disputes  having 
containfi     ^jriseo,  the  defendant  wrote   to  th**  plaintifFas  follows: — ^*«  In  order  to  put  an 
ttn^onnect'  ^^^  ^^  further  disputes  respecting  the  24  casks  of  hams,  I   will  accept  of  the 
ed  with  the  terms  you  pi»posc  of  taking  the  whole  of  them  to  my  own  account,  at  6o». 
sale  of        per  barrel  per  cent   invoice   weieht,  with  all  faults;  and  50  kegs  of  pigs' 
goods.         tongues,  at  \5s  per  keg,  the  freight  and  landing  charges  to  be  deducted,  ma- 
king the  net  sum,  as  per  account  annexed,  876/. ;  which  sum  I  engage  to  pay 
you  for  them  in  the  course  of  a  month  from  the  date,  in  approved  bil£  not  ex- 
ceeding two  months,  with  my  own  indorsement  on  them,  as  I  shall  be  answer- 
able to  you  for  the  pavment  of  such  bills  as  I  give  you ;  and  I  engage  to  bring 
no  charge  of  pny  kino  (except  the  costs  of  insurance  from  Belfast  to  London) 
hereafter  against  you,  or  A.,  of  Belfast,  for  commission,  or  any  loss  or  charge 
that  have  or  may  be  on  them;  but  agree  to  release  and  indemnify  -you  and 
him  completely  from  every  thing  of  the  kind;  and  you  engage  on  your  part  al- 
so to  keep  me  indemnified  for  any  charge  or  claim  A.  may  fetch  against  me 
respecting  them."  It  was  contended  that  the  agreement  was  not  within  the  ex- 
l  ^^^  1  iemption  of  the  statute,  because  it  involved  other  circumstances  than  hat  of  a 
mere  sale  of  goods,  wares,  and  merchandize,  and  therefore  inadmissible  with- 
out a  stamp      But  Lord  Ellenborough,  C.  J.  overruled  the  objection 
7.  WiLKs  V.  Atkinson.  H.  T.  1815.  C.  P   1  Marsh.  412;  S.  C.  6 Taunt.  II. 
So  an  agree      The  plaintiff  having  obtained  a  verdict  for  the  non-performance  of  an  agree- 
ment for     ment  for  the  sale  of  ot/,  a  rule  nisi  to  set  it  aside  was  moved  for,  on  the  ground 
the  sale  of  that  the  agreement  ought  to  have  been  stamped,  the  subject  of  contract  not 
oU.  to  be    ijeing  within  the  exemption  of  the  stat.  48  Geo.  S.  c.    149.  sched.  part  1.   tit, 
raw  ^maulri  Agreement,  designated  by  the  vrords  gQods^  wares ^  and  merchandize.     But 
als,  is  ex     ^^^  Court  held  that  it  was;  and  instanced  the  case  of  bread  and  meat,  a  con- 
empt         tract  concerning  which  would  be  within  the  intention  of  the  legislature,  though 
at  the  time  of  making  the  agreement  the  bread  might  not  be  made,  and  the 
beasts  not  killed. — Kule  refused. 

8.  Waddinotow  v.  Bristow.  T.  T.  1801.  C.  P.  2  B.  &  P.  451. 
Bat  where  JhsumpsU  on  a  special  agreement,  whereby  the  plaintifi  bargained  and 
"**^^**^' agreed  to  buy  certain  hops,  then  growing  on  the  said  land,  at  the  rate  of  l.  J. 
not  exist^in  P^**  hundred  weight,  to  be  therefore  paid  by  the  plaintif!,  and  to  be  delivered 
the  state  of  i^  pockets  by  the  defendant's  testcUor  to  the  plainti";  in  consideration  whereof, 
goods  at  the  the  testator  undertook  to  deliver  the  hops  in  a  reasonable  time  af^er  the  same 
time  of  the  should  be  pulled  and  gathered.  Breach,  that  the  hops  had  been  pulled  and 
contract,  gathered;  but  that  neither  the  testator  nor  the  defendant  had  delivered  them 
qatres  la  ^^  ^^^  ^^  plaintiff.  It  was  contended  that  this  agreement  fell  within  the 
))oor  to  words  of  the  23  Crea  3.  c.  58.  which  imposes  a  duty  upon  every  piece  of  pa- 
bring  it  in  per  upon  which  any  agreement  should  be  written,  and  that  it  does  not  fall  with- 
to  that  in  the  exemption  in  the  4th  section  relating  to  the  sale  of  goods,  wares  and 
state,  tho  merchandize.  And  the  Court  said :  we  admit  that  a  contract  for  the  sale  of  sb 
no" ex*''  **  many  hops  as  20  acres  might  produce,  to  be  delivered  at  a  distant  day,  might 
empt.  ^^''  within  the  exemption  of  the  act,  notwithstanding  the  hops  were  not  in  the 

state  of  goods  at  the  time  of  the  contract  made;  yet  we  cannot  think  the  pre- 
sent agreement  within  the  exemption,  since  it  gives  ^n  interest  to  the  vendee 
in  the  produce  of  his  land. 

9.  Buxton  v.  Bedall.  H  T.  1803.  K  B.  3  East.  303. 
And  if  a  An  executory  agreement  for  the  making  and  putting  up  of  certain  machines 

contract  be  in  the  defendant's  house  was  objected  to  as  being  upon  unstamped  paper.  The 
^^^/i^h^     plaintiff  was  nonsuited.     A  rule  nisi  bad  been  obtained  to  set  aside  the  non- 
Tt  should'be  *"'**  ^"  ^^^  ground  that  this,  being  on  order  for  the  sale  of  goods,  was  excepted 
stamped,     ^"f  of  the  acts,  laying  a  stamp  duty  on  agreements.     But  the  Court  were  of 
opinion,  that  this  contract  did  not  pome  within  the  exception   of  the  act,   and 
therefore  ought  to  be  stamped,  being  a  contract,  not  for  or  relating  to  the  s/i/e, 
but  to  the  fnakino^  of  goods,  and  for  work  and  labour  to  be  done. — Rule   dis- 
charged.—Sep  as  G.  3.  r.  r,8.  s.  4.   and  subsrqucnt  arts:   1  Sfra.  506;  3  T. 

n.  -,2-1.  * 
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10.     Leigh  v.  Banner.  M.  T.  1793   K.  B.  1  Esp.  403.  .[   195  ] 

The  pi  aim  iff  and  defendant  entered  into  an  agreement,  whereby  the  defend- So  an  agree 
ant  a^  c^i  to  take  part  in  an  adventure  on   a   ship  freighted  from  I  /trtdnn  to  "J^*"*  ™*^* 
Ne^vl'tun  Hand:  to  nrove  the  defendant's  engagement,  the  piaintilf  pr  educed  ^^^fi^t^t- 
letter  f  om  liim,  addressed  to  the  plaintiff,  by  which  the  above  contract  was  pro-  reniding 
ved.      It  vas  urged  that  this  agreement  required  a  stamp;  and  Lord   Kenyon,  within  60 
C.  J.  upon  ascertaining  that  the  parties  lived  in  London,  said,  that  the  stamp  nailea  of 
act  bad  exempted   agreements  between  merchants   from  stamps  only  where  ••^^b  other, 
they  lived  at  a  distance  of  50  miles,  which  here  was  not  the  case. — Nonsuit.      "*''    ® 
share  of  the  outfit  of  a  ship  and  adventure,  requires  a  stamp.*  Letters  pass 

3.   0,1  LtUers  wrtUen  by  {radesmen.  *"«  *>y  ^^^ 


post  be 


1 .  The  55  Geo.  3.  c.  18  \.  exempts  ^'letters  containipg  apy  agreement  (not  {^^ 


mer 


before  exempted)  in  respect  of  any  merchandize,  as  evidence  of  such  an  a-cttintsand 
greement,  which  shall  pass  by  post  between  >uerchaot«r,  or  other  persons,  car-  traden  re 
vying  on  trade  or  commerce  in  Great  Britain,  and  residing,  and  ikctually  being  siding  50 
at  the  time  of  such  letters  at  the  distance  of  50  miles  from  each  other."  ™'*J  f"^* 

2.   MicKfivziE  v.  BiNKs.  E.  T.  1793.  K    B  5  T.  R    176.  TIIJtieMt' 

III  assu  iipsU  it  appeared  that  the  defendant  had  undertaken  to  pay  the  debt .      it* 
of  his  mother,  in  a  letter  written  by  him  to  the  plaintiff.     The  debt  arose  in  the  ^ri^i^n  jjy 
course  of   her   business,    which  the   defendant  assisted  her  in   carrying  on,. one  who 
though  without  any  share  in  it.     It  was  objected  that  the  letter  ought  to  have  manages  an 
been  stamped,  as  all  agreements  were  required  to  be  stamped  by  the  '23  Geo.  other's 
3.  c.  58.     L^rd  Kenyon,  C  J.  admtted  the  letter;  and  the  plaintiff  had  a  ver-^''*^®».  '**''^ 
diet.     On  motion  to  set  it  aside,  on  the  ground  that  the  letter  did  not  fall  ^"t^"  ™^pay™'* 
in  the  exempting  clause  of  the  act,  the  Court  said:  it  appears  that  the  defend- ^ebt  con 
ant  did  carry  on  the  business  for  his  mother,  and  that  this  debt  arose  in  the  reg-  tracted 
ular  course  of  trade,  and  therefore  any  letter,  written  by  hirn  on  account  of  that  therein, 
very  trade  whereby  he  bound  himself  to  another  tradesman,  may  fairly  be  con-°®^  eotbe 
strued  to  fall  within  the  letter  of  th^  act.      .  stamped. 

3.  Smifh  v   Catoii.  T,T.  1819.  K  B.  2.  B.  &  a  77J^. 

In  this  case  it  appeared  that  a  letter  had  been  transmitted  by  a  princip^  to  Qq^  ^^  ^^^ 
his  factor,  containing  hills  of  exchange  drawn  upm  the  latter,  and  in  which  the  mary  ob 
principal  promised  to  provide  for  certain  goods,then  either  in  the  factor's  posses-   [  196^ 
sion,  or  about  to  be  placed  in  his  hands,  should  remain  unsold  at  the  time  of  the  jeet  of  the 
falling  due.  ■  It  was  made  a  doubt  whether  such  a  letter  ought  to  have  been  »«tter  mast 
stamped,  or  came  within  the  exception  :n  the  stamp  act,  as  a  letter  for,  or  rela-^®  V^®  ^^ 
ting  to,  the  sale  of  goods.     Ptr  Cur.     We  think  the- words  of  the  statute  must**^ 
be  confined  to  instruments,  whereof  the  sale  )f  goods  is  the  nrimary  object;  and 
it  appears  to  us  tha'  the  primary  object  of  this  letter  was  the  obtaining  of  mo- 
ney upon  a  pledge  of  goods.     It  is  true  that  the  goods  were  to  be  sold,  in  or- 
der to  discharge  the  am-^unt  of  the  hills,  or  reimburse  the  money  advanced;  but 
this  was  a  secondary  or  collateral  object. 

(c)  An  t'i  imtrnin'nft  con^ai/iiny  several  separate  and  distinct  corUrctcts,  ^  written 

RoBsoN  V.  Hall.  T.  T.  1 79-'   K.  B.  N.  P.  Peake,  ie>7.  contract. 

Id  asstirnpsit  on  an  agreement,  whereby  defendant    bett<>d  plaintiff  1502.  to  doubled  by 
lOOiL  that  he  did  not  find  two  geldings  to  trot  3*2  miles  in  two  successive  hours, «»  indorse 

*  And  an  agreement  for  The  sale  of  growing  crops  is  not  within  the  clause  of  exemption)  ment,  re 
Emerson  v.  Heelis,  2  Taunt.  38.  quires  two 

t  Therefore  where  a  let  er  contained  an  order  to  pa"y  money  out  of  the  proceeds  of  the"^"'P*'^ 
sale  of  gunpowder,    absolute   in  itself,    and  not   depending   upon  any    subsequent  assent, 
though   followed    by    a  correspondence;  it  was  holden  to    be  an  order  for  the  payment  of 
money,  and  as  such  ought  to  have  been  stamped  as  a  bill,  and  not  as  an  agreement;  Bntts 
T.  Swann,  2  B*  &  B.  78;  S.  C.  4  Moore,  484;  abridged  ante,  vol    4    p.  804. 

t  But  where  a  contract  was  signed  by  one  party,  and  prnvions  to  the  asisent  of  the  other 
party  a  new  stipulation  was  inserted,  it  was  holden  that  one  Btari:p  was  sufficient;  Knigbt 
v.  Crockford,  >  EIsp.  190.  abridged  posf,  tit.  Frnuds,  Stntut  of.  8o  where  a  paper  contain- 
ed iwo  agreeihents  by  the  defendant  and  another  party,  for  the  pnrch-.He  of  certain  goods 
sold  by  auction,  and  a  stamp  was  only  affixed  to  that  part  of  the  agreement  which  contain- 
ed the  defendant's  contract,  the  Court  held  it  sufficient;  Powell  v  Fdmonds,  12  East,  6. 
abridged  ante^  vol.  2.  p.  699.  8o  where  an  article  is  sold  by  .luction  in  separate  loU  to 
the  same  purchaser,  if  each  lot  separately  is  under  20^  value,  no  stamp  is  requisite j  Em» 
merson  v.  lleclU,  2Tunut«  38.  abridged  antet  vol.2,  p.  697. 

VOL.   VI  17 
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.  it  ftjUpeaied  that  thieicontraot  was  duly  stamped;  but  the  bet  being  ai'terw&rdK, 
by  indorsement,  doubled,  it  was  contended  (hat  the  subsequent   indorsement 
required  another  stamp;  and  of  (hat  opinion  was  1-ord  Kenyon,  C.  J.,  who  said 
that  the  stamp  was  sufficient  to  cover  the  original  bet,  hilt  not  the  latter. 
{(1)  As  io  insb'uments  coiUaining  differctil  agreemetUs  wilh  seteral  pertont. 
1.  Davis  v.  Williams,  rf.  T.  1811.  K  B.  13  East, 233. 
Where  mt      In  an  action  by  the  Bristol  Dock  Company  against  defendant,  as  admints- 
•■•M'®"*"' tratrix,  it  appeared  that  (he  intestate  had  become  a  subscriber  for  the  purpose 
mb^ribeto  o^^^'^ing  the  necessary  sum  for  the  completion  of  a  wet  dock  at  Bristol,  togeth- 
the  con       ^^  ^^^^  other  shareholders;  and  that  this  action  was  brought  to  recover  the  a^ 
[197   I  mount  of  eight  different  bills,  due  by   reason  of  his  being  the  holder  of  15 
■tractioa  of  shares.     At  the  trial  the  agreement  was  produced,  which  contained  the  names 
a  dock,    .    of  many  subscribers,  and  was  stamped  with  one  30s.  and  six  20«.  stamps.     A 
*>"«  "^"J^  witness  was  called^  who  proved  that  he  applied  to  the  commissioners  of  stamps, 
saffices.       nfier  the  sigoatures  were  subscribed,  to  put  the   proper   stamps  upon  it,  and 
that  those  stamps  were  then  put  upon  it  as  the  proper  stamps.     It  was  object* 
ed,  that  there  ought  to  have  been  a  stamp  for  every  person's  name  in  the  sub- 
scription, because  the  contract  of  each  subscriber  with  the  other,  as  to  his  own, 
was  several,  and  not  joint      But  tho  Court  overruled  the  objection. 
Aod  where  2.  Waddington  v.  Fraxcis.  M.  T.  1804.  K.  B.  5  Esp.  182. 

*^H^^  .  An  agreement  was  produced  in  this  case  between  the  plaintiff  and  several 
twMA  Mv  P*^*^8  ^^^  ^^^  purchase  of  hops.  The  number  of  nan»es  subscribed  w^  nine, 
eral  parties  ^or  each  of  which  a  distinct  stamp  was  affi.Yed;  but  it  appearing  that  two  more 
had  a  f tamp  names  had  been  originally  inserted  and  erased,  the  defendant's  counsel  relied 
for  each  on  a  presumption,  that  the  in.strumcnt  hod  been  stamped  previous  to  the  sign- 
name  bat  ing^  jin^  ^as  therefore  inadmissible.  But  Lord  Ellenborough  held,  that  as  the 
JJ^jJJ!^*^  instrument  bore  on  the  face  of  it  evidence  of  a  regular  execution,  hemustcon- 
Ii[^^b0eii  B'^i*  i^  correct  till  the  contrary  was  shown  by  the  defendant,  on  whom  the  onus 
eraaed,  it  lay,  it  being  a  matter  of  fact,  and  which  would  not  admit  a  presumption  en 
was  holden either  side.     Verdict  for  plaintiff. 

that  it  lay    oa  the  defendant  to  show  that  the  erasaretook  place  aHer  it  was  stamped. 

(e)  As  to  the  time  ofstampir^. 
A  contract  may  be  stamped  at  any  time;  therefore  a  motion  founded  on  the 
want  of  a  stamp  is  defeated  by  a  subsequent  stamping;  Burton  v.  Kirby,  ^ 
Marsh.  480;  S.  C,  7  Tannt.  174;  abridged  post^  tit.  Stamps;  however  that 
rule  only  appties  to  those  cases  where  it  is  not  expressly  prohibited  by  statute^ 
as  bills  of  exchange  and  promissory  notes,  <Src.;  55  Geo.  3.  c.  184. 

iV.  RELATIVE  TO  THE  PARTIES  WHO  MAY  CONTRACT. 

(A)    I.N  GENERAL. 

All  persons  having  legal  capacity  may  enter  into  a  contract  or  agreements 

V.  RELATIVE  TO  THE  CONSIDERATION. 

(A)  In  general. 
{a)    When  rmdvm  pactum  for  tcafilof. 
Cook  v.  Oxley.  E.  T.   1789.  K.  B  3  T.  R.  653. 
is  nnUtm       "^  ^Jeclaration  stated  that  the  defendant  had  proposed  to  sell  and  deliver 
pactum  in  ^^  ^^  goods  upon  certain  terms,  if  the  plninti    would  agree  to  purchase  them 
the  absence  upon  those  terms,  and  would  give  notice  thereof  to  the  defendant  before  the 
of  either  a  hour  of  four  o'clock;  and  averred,  that  he  d  d  agree  to  purchase,  and  gave  no- 
damage,  an  tice  thereof  before  the  time  fixed.      Prr  Cur:    To  support  a  promise,  there 

*  So  if  several  peraons  are  bound  nnder  one  penalty  for  the  performance  of  the  sane 
aiattere,  one  stamp  is  safficieot;  Bowen  v.  Ashley,  1  M.  &  R.  174;  S.  P.  Godson  v. 
'Forbes,  I  Marsh,  631 ;  abridged  ante,  vol.  4.  p.  609.  So  one  sUimp  is  snilicient  on  br 
agreement  relative  to  prize  shares,  though  several  as  to  each  person;  Baker  v.  Jaidine,  IS 
East,  286.  n.  abridged  post,  tit.  Prize.  And  a  paper  containing  contract)  by  several  per- 
sons relative  to  difierent  things,  though  stamped  with  a  single  stomp,  is  evidence  for  one 
where  the  sUmp  appears  applicable  exclusively  to  his  natee;  Doe,  d.  Copley,  v.  Day,  18 
East,  241.  Bat  where  the  parties  have  separate  and  distinct  intwests  in  difl&rentBnfc||ects.« 
'fliere  (Qust  be  a  separate  stamp  for  each  partv;  ibid.  249. 
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must  be  either  a  damage  to  the  plaintifT,  or  an   advantage  to  the  defendant.    [  198  J 
Here  the  engagement  was  all  on  one  side  at  the  time  it  was  entered  into^  and  advantage, 
the  plaintiff  was  not  bound  by  it.     It  was  therefore  a  nudum  pactxtm  for.want  of®'  •  mutaal 
consideration.  m'^T* 

(6)    When  valuabh\  ™  .  *   . 

1.  Btf  doing  IhcU  which  is  benefkiah  whlcf  ii* 

K  Yates  V.  Hall.  M.  T.   1785.   K    b.    1  T.  R  76.  beneficial 

Per  Jhhhwaty  J.     It  is  a  good  consideration  if  it  imparts  cither   a   be-  to  the  de 
nefit  to  the  person  ibr  whom  the  thing  is  done,  or  a  loss  to  the  party  who  feodant,  is 
does  it.  a  good  con 

2,  Thorpe  v.  Thorpe.  M.  T.  1700.  K.  B.   I  I^.  Rnym,  6G2;  S.  C.       "^•"**»°«J 

1  Salk.  171. 

In  an  action  on  the  case,  the  plaint iT declared  on  aTliscourse  concerning  a  Asareleoaa 
mortgage,  whereon  the  plaintiff  agreed  to  release  his  equity  of  redemption  in  of  an  equity 
two  closes,  and  in  consideration  thereof  the  defendant  promised  to  pay  him  7/.;  of  redeiD|^> 
and  that  the  defendant,  in  consideration  of  the  said  agreement,  and  that  the*^"^'^ 
plaintiff  had  promised  to  perfirm  every  thing  on  his  part,  assumed  to  perform 
his;  and  the  plaintiff  in  fact  says,  that  though  he  had  performed  all  on  his  part, 
the  defendant  had  not  paid  him  the  7/.     The  defendant  pleaded,  that  after  the 
promise  made,  the  plaintiff  gave  him  a  release  of  all  actions;  the  plaintilf  cra- 
ved oyer  of  the  release,  and  by  thQ  oyer  it  appeared  to  be  a  release  of  the  equi- 
ty of  redemption,  and  thereon  the  plaintiT  demurred.     The  Court  held,  that 
the  plaintiff  was  not  entitled  to  the  72.,  nor  to  an  action  for  it,  till  he  had  shown 
to  the  Court  that  he  had  made  a  proper  release  of  the  equity  of r redemption,    r  iQ^n 
which  did  not  appear,  and  that  therefore  the  promise  being  not  broken  at  the    •-  ^^^  J 
time  of  the  release,  was  not  discharged  by  the  release,  though  it  were  a  re- 
lease of  all  demands. 

3.  Tuke's  case.  E.  T.  1702.  K.  B.  7  Mod.  13.  ^^       ^ 

In  an  action  o^  assumpsit^  the  plaintiff  declared  that  he  was  possessed  of  ^a^^rf^ff^ 
note  of  the  defendant's,  by  which  he  promised  to  pay  him  the  said  plaintiff  a  note  to  the 
certain  sum  of  money ;  that  the  defendant,  in  consideration  the  plaintiff  would  defend 
deliver  him  the  said  note,  promised  to  pay  him  the  money,  and  that  he  the  said  <tnt.| 
plaintifTthereon  delivered  him  the  note.     Afler  verdict,  it  was  moved,  in  arrest 
ef  judgment,  that  here  was  no  consideration,  because  it  did  not  appear  what 
the  consideration  of  the  note  was;  and  if  no  consideration  was  given  for  the 
note,  the  dehvery  of  it  up  cannot  be  one. 

Per  Cur.  The  delivery  of  the  note  beini;  said  indefinitely,  shall  be  intended 
a  delivery  for  ever;  and  though  a  note  for  the  payment  of  money  does  not  carry 
a  consideration  in  itself,  yet  it  is  evidence  of  a  debt,  and  consequently  a  means 
whereby  the  creditor  may  recover  his  money;  and  the  parting  with  it  is  a  con- 

*  As  if  an  action  be  brought  against  a  carpenter,  who  bad  ondertaken  to  build  a  house, 
for  not  bnildina  it,  and  it  does  not  appear  that  he  was  to  have  any  thing  for  bnilding  the 
house,  the  action  will  not  lie;  Cognv.  Bernard,  2  Ld.  Rayni.  919.  abridged  ante,  tit. 
Bailment.  Bat  where  the  plaintiff  declared,  thdt  in'consideration  he  had  delivered  to  the 
defendant  certain  wheat,  he  promised  to  re-deliver  the  same  on  request,  it  was  held  a  good 
consideration,  for  the  very  possession  of  the  wheat  might  be  a  credit  to  the  defendant,  like 
thn  delivery  of  a  large  sum  of  money  to  be  retnroed^n  requiMt;  see  Yelv.  4.  The  judg- 
ment in  thjB  cose  appears,  however,  to  have  been  reversed  in  the  Exchequer,  though,  per- 
haps, erroneously;  lelv.  50.  Because  the  delivery  of  a  sum  of  money  on  loan,  to  be  re« 
paid  on  request,  is  clearly  a  good  consideration;  see  Yelv.  50.  Bat  if  a  man  deliver  up  to 
J.  S.  a  bag  sealed  with  money,  and  the  defendant  promiiie  to  deliver  upon  request,  in  case 
of  the  non-delivery  of  it,  no  action  can  be  maintained  on  such  a  consideration,  the  de- 
feodant  having  no  benefit  by  it,  nor  could  J.  8.  use  or  employ  the  money,  so  that  he  bad 
only  a  charge  imposed  on  him;  Yelv.  50. 

1  So  if  a  plaintiff  who  has  obtained  judgment  inan  in  ferior  court,  is  by  that  means  in  pes- 
session  of  the  defendant's  goods,  and  re-delivers  them  to  him  on  a  promifle  that  the  debt  shall 
be  paid,  it  hi  a  good  consUleration,  ibough  the  defendant  has  only  a  special  interest  intbem; " 
1  Cro.  Elix.  218.  And  aasumpnt  lies  for  not  paying  the  consideration  mone^  of  an  un- 
certain debt  which  has  been  assigned;  Mousdale  v.  Bircbnll,  2  Blac.  820;  abridged  ante, 
vol.  5.  p   405. 

4  So  a  promise  to  accept  a  bill  in  consideration  of  the  acceptance  of  another  for  the 
same  aivonnt,  is  a  good  censideratioe;  see  7  T.  R.  569;  2  H.  Bl.  570. 
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slderation  ^ich  the  defendant  has  admitted,  by  demamiing  the  delivery  there- 
of. And  had  the  case  been,  that  this  was  the  nole  o  J.  S.  for  payment  of  a 
sum  of  money  to  J,  N-;  and  J  D  ,  in  considei  alien  that  J.  IS,  would  deliver 
the  note  to  him,  had  promised  to  pay  him,  it  would  have  been  a  gi  od  coHsider- 
ation,  because  it  is  not  necessary  the  matter  ol  the  consideration  should  be  of 
advantage  to  the  defendant,  if  it  is  any  trouble  or  disadvantage  to  the  plaintiff. 
—Judgment  for  the  plamtiff.  See  Salk.  171 ;  Saund  ]3(J, 
And  the  4,  Bailey  v.  Croft.  M,  T.  \S\'2.  C    l\  4  Taunt.  611. 

«*"?«"»^^  The  plainti:  accepted  a  bill  of  exchange  for  the  liquidation  of  a  balance  due 
©I  ^0  the  ^^^^  *^^™  *^  *^"®  ®'  ****^  latter  indorsed  and  delivered  it  to  the  defendant,,  as 
promise  of  security  for  money  advanced  by  him  thereon  to  B.,  who,  being  indebted  to  the 
the  princi  defendant,  agreed  thsU  he  should  raise  money  on  it  on  his  own  account.  It 
pals,  ex  being  found  that  the  balance  between  the  plaintiff'  and  B.  had  been  estimated 
tend  to  any  ^^^  largely,  they  agreed  ir.  refer  the  aceourifs  to  arbitration  and  that  the  bill 
?**^y  *."*[^  in  question,  and  the  other  securities,  should  be  given  up  to  the  plaintifl,  who 
the  a«ree  undertook  to  accept  a  new  bill  of  exchange  for  such  a  balance  as  by  the  award 
inent,  in  or  should  be  found  due;  to  which  <he  defendant  acceded.  The  accounts  were 
der  to  efiect  accordingly  referred,  and  a  balance  to  a  less  am(unt  being  found  due  to  B., 
uate  the  |he  plaintifr  accepted  a  new  bill  pursuant  to  his  agreement,  but  the  defendant 
*"j"8f 'J""®' rufused  to  deliver  up  the  former  security,  whereon  the  present  action  was 
the  ^princi  brought  on  the  agreement,  A  rule  nisi  was  obtained  to  set  aside  the  verdict 
pal.  ^or  the  plainti*',  on  the  ground  that  the  defendant  had  entered  into  the  agree- 

ment without  consideration.  But  it  was  holden,  that  the  defendant  having 
been  introduced  into  the  transaction  for  the  benefit  of  B.,  to  wh(  m  a  cc  nsider- 
[  2C0  ]  ation  moved  from  the  plainti  ,  but  who  would  not  have  enjoved  the  benefit  of 
the  second  bill,  if  the  defendant  had  net  agreed  to  deliver  up  the  first,  the  de- 
fendant's promise  was  well  founded. — Rule  refused, 

^,   By  doinp  ifjat  tvhiih  is  iwt  bn:eficial. 
1.  Williamson  v.  Clij^ents,  E.  T.  1809,  C.  P,   I  Taunt,  523.  S.  P.  Pil- 

LANs  V.  Van  Mn  nop.  3  Burr.  1663. 

A  proiniB«)       The  plaintiC  in  this  case  having  lost  a  bill  of  exchange  drawn  by  the  dc- 

made  in      fendant,  indorsed  to  the  plainti^',  it  was  agreed  between  them,  that  on  the  plain- 

?^"*  f  the  ^**^  8*^*"g  ^^^  defendant  an  indemnification,  the  latter  would  pay  the  amount  of 

eeasion  of   the  bill  of  exchange.     In  assvmpsit  on  this  promise,  the.  defendant's  counsel 

&n  advan     urged  the  absence  of  consideration.     The  plaintiff  had  a  verdict;  and  on  a  rule 

tace  by  an  nisi  to  arrest  the  judgment  on  the  above  ol  jection.  the  Court  thought  a  suffici- 

other party,  ent  consideration  arose  from  the  cireun  stances,  the  }  la intifl' having  \ielded  any 

19  binding.*  advantage  that  might  accrue  to  him  on  the  bill,  while  the  defendant  had  merely 

varied  his  responsibilit>  for  a  debt  that  he  was  bound  to  pav, — Rule  discharged. 

t.   Smith  v    D.ckf.nson.   H.  T.  1804.  C.  P.  r3  B.  &  P,  630. 

As  if  a  man      Assumpsit  f<T  damages  for  breach  of  an  agr  ement.     The  declaration  stated 

previona  to  that  in  consideration  that  the  nlainti    would  eomniunicate  to  the  defendant  the 

the  procn    particulars  of  a  certain  invention  contrived  by  the  plaintifl'  in  improvement  of 

ration  of  a  harness,  the  defendant  undertook  that  he  weuld  not  avail  him.self  in  any  undue 

ffree°to  in    ™^'***®'^  of  what  the  plainti    had  imparted  to  him:   that  thereon  the  plaintiff  did 

form  anoth  *c^"**"^  •^^  defendant  with  the  secret  of  the  invention,  &c.    and  assigned  in 

er  of  a  ae    breach  of  the  agreement  that  the  defendant  nevertheless  obtained  letters  patent 

cret,  whe    far  the  sole  use  and  benefit  of  the  said  invention,  as  his  own  particular  inven- 

binda  him    tion,  and  thereby  avail  d  himself  unduly,  <S*c  ,  whereby,  &c.     It  appeared  in 

JI^Ijj^'j,^  evidence  that  the  defendant  had  agreed,  as  alleged,   not  to  take   advantage  of 

to  avail       ^*^®  plainti    's  communication,  but  had  directly  entered  a  cateai  against  the  ac- 

himeelfor   quisitim  of  the  same  by  any  f>ne  else,  and  taken  out  one  in  his  own  name  foj 

take  any  an  the  plainti    's  invention:  that  subsequently,   in  order  to  procure  the   plaintiff's 

doe  advantassistan-e  in  making  out  the  specification;  the  defendant  entered  into  an  agree- 

commnqka  ™®"^  ^*^^  *"'"'  ^'   ^''^'^^  '^  ^^'^^  stipulated  that  the  patent  should   .-fand  in  the 

♦  Though  formerly  it  was  holden,  that  if  the  considerntion  given  be  not  beneficial  to  the 

party  promining,  nor  any  trouble  or  prejudice  to  the  paity  to  whom  the  promise  was  made. 

It  was  not  good;  see  Mo.  782;  Cro.  f  liz.  206;   1  Sannd.    210:  1  Rol.  Abr.  26;  Yelv.  25; 

Mo.  ^S5;  Pro.  Eliar.  67.  70:  2  I^.  Ravm.  91f). 
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defendant's  name,  the  plainti'^  enjoying  with  him  a  joint  interest  in  the  profits  tioo,  h« 
of  the  same,  and  heing  engaged  ro  make  th<-  saddles,  and  that  after  the  patent  ™"y  ™**" 
waa  duly  enrolled  with  the  plainti:  's  concunence,  on  the  above  terms,  the  de-  ^j*^^  for*Uie 
fendaut  disclaimed  any  right  of /he  plainti    to  participate  in  the  said  patent. —  broach  of 
It  was  urged  for  the  defendant  that  the  gravamen  was  not  proved  adequate  to  that  con 
the  allegations  in  the  declaration.     The  ludge  refused  to  nonsuit  the  plainti ';  tract. 
and  on  a  rule  nisi  for  that  purpose,  I^ord  Alvanley,  C.  f.  held  ihat  the  plainti   's    [  ^^  1 
averment  was  materially  supported,  as  the  latter  agreement  was  entirely  set 
aside  by  the  defendant's  refusal  to  recognize  it,  when  consequen  ly  the  opera- 
tion of  the  defendant's  undertaking  revived;  and  observed  that,  notwithstanding 
the  waiver  relied  on  by  the  defendant's  counsel,  implied  from  the  plaintiff's 
permisssion  that  the  patent  should  stand  in  the  defendant's  name,  he  was  not 
ree^>lved  in  opinion  whether  a  formal  release  of  the  obligation  in  that  underta- 
king would  have  had  the  el^ect  contended  for. — Rule  discharged. 

3.  Btf  penniltiug  the  doiii^  of  a  beneficial  act. 
Taylor  v.  Joxes.   H.  T,  1768.  K.    B.   1  Ld.  Raym.  312. 
*    On  an  action  of  (tssumpsU^  the  plaintiff  declared  that  he  was  a  captain  of  a^nff^ring  v 
company  of  foot  soldiers,  and  that  one  T.   J  was  a  soldier  in   his  company,  ^^^^^  P®** 
and  that  the  defendant,  .n  consideration   that   the  plaintiff  would  permit  the  J^^  '5  r?  * 
said  T.  J.  to  he  absent  from  duty  ten  days,  promised  to  bring  the  said  T.  J.  i^^^  j,  ^ 
back,  or  to  pay  the  plaintiff  20/.      The  plaintiff  in  his  declaration   averred,  good  conaid 
that   he  permitted  the  said  T.  J.  to  be  absent,  Sfc.     The  defendant  pleaded,  eratioi.:  as 
that  T.    I.  died  within  the   10  days.  viz.  in  six  days,  &.c.     The  plaintiff  repli-  '^  consider 
ed  that  he  did  not  die  within  the  time  mentioned  in  the  plea,  and  tendered  an  ®**®'*  **^* 
issue,  to  which  the  defendant  demurred.  !„.  officer 

On  arguing  the  demurrer,  it  was  urged,  that  in  this  case  there  was  no  consi-  giTing  a  aol 
deration  to  maintain  the  action,  for  that  the  captain  of  a  company  has  not  any  dier  leave 
property  in  a  soldier,  to  give  him   liberty  to  absent  himself  from  the  king's  of  abaence 
service.     Per  Cur.     When  the  captain  sees  that  he  has  not  occasion  to  use  a*^  ****  '" 
soldier  in  the  king's  service,  he  may  give  him  leave  of  absence,  and  it  is  law-  ^),-|.^ 
ful,  and  is  a  benefit  to  the  soldier;  but  without  the  captain's  leave  he  cannot ^on.* 
bo  absent.     Therefore  judgment  was  given  for  the  plaintiff  nisi. 

4.  By  compounding!^.     See  an/^,  tit  Compounding. 
o.  By  abstaining  from  proving  a  legal  d€6f  ,t  or  excctUmg  an  instrument  in  fa^ 

rour  of  a  pnHicular  creditor. 
Leicester  V.  Rose.  H.  T.  1803.  K.  B.  4  East.  371;  S.  C.  1  Leach's  Rep.  4 1 . 

A  trust  deed  was  proposed  to  the  creditors  at  large  of  an  insolvent,  where- If  axiy  crcd 
by  they  all  engaged  to  accept  payment  of  their  whole  debts  by  certain  instal- !^°*"  ^^  *** 
inents;  the  first  four  of  which  were  to  be  fitiaranteed  by  collateral  security,  the  "*^^f    ^^ 
two  last  to  remain  vpon  the  single  security  of  the  insolvent.    Several  of  the  cre-g^n^j^i 
ditors   refused  to  sign  unless  the  plaintiffs  did;  and  the  plaintiffs  stipulated  composi 
privately  with  the  insolvent,  as  the  condition  of  their  signature,  that  he  should  tion  deed, 
procure  them  collateral  security /or  the  lust  two  inslalmints^  as  well  as  ihe  pri-*"  conaider 
or  ones;  conceiving  that  they  had  collateral  security  orij^inally  to  cover  their    I  *^^  J 
debt;  and   upon  the   faith  of  such  private  agreement,  they   signed  a  general  pj^*^?^®j^* 
trust  deed,  which  was  then  signed  by  the  rest  of.  the  creditors.     It   was  now^^^jn^j 
questioned  whether  such  a  private  agreement  was  a  fraud  upon  the  other  cre-fint  oieca 
ditors,  and  void,  although  the  effect  o{  It  "was  not  to  secure  to  the  plaintiffs  the  ting  it,  any 
payment  of  more  money  than  the  oi her  creditors  were  to  receive;  but  only  Msn»*"<:® 
further  security  for  the  same  sum.     The  Court  said :  the  question  is,  whether  **r  "**?"X 
any  fraud  was  worked  upon  the  creditors?     Now  what  was  the  agreement  be-f^^®j.  ^^^ 
tween  the  whole  of  the  creditors?     They  agreed  to  take  their  debts  by  instal-  hia  propor 
raents;  and  the  two  last  instalments  were  to  be  secured:  and  if  by  holding  out  tion  beyond 
the  plaintiffs  got  a  better  securilij,  this,  we  think,  is  a  fraud  upon  the  rest  of  the  the  rest, 

*  So  permitting  a  wife  to  take  out  administration  durante  minore  atate  of  her  aon,  is 
a  aaflicient  conaideration,  becaase  it  doea  not  belong  to  her;  see  1  Rol.  Abr.  21. 

t  Abstaining  from  proving  a  legal  debt  scetna  a  good  conRideiation;  see  I  Leon.  98;  1 
Sid.  57.  So  A  promise,  in  consideration  of  surceasing  a  ?nit.  wems  a  safllirient  considera- 
tion: nee  Hob.  216;  Bnlst.  41. 
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and  in        creditors;  because  they  would  not  probably  have  consented  to  the  agreement 

known  to    without  being  in  the  same  stituation.      Indeed,  was  it  ever  intended  by  the 

the  former,  ^igreenient  that  they  should  have  been  in  a  better  situation  than  the  rest  of  the 

frandnJeni.  creditors?  No:  for  they  say  they  will  not  sign  unless  the  plaintiffs  have  signed; 

that  is,  they  will  not  sign  without  being  in  as  good  a  situation  as  they.    The 

plaintiffs  cannot  therefore  recover.-  See  4  T.  R.  166;  Doug.  670,  n.;  6  T. 

R.  146;  1  H.  fil  647;  2  T.  R._763;  3  T  R.  651. 

6.    By  forbearance.     See  tit.   Forbe.arance. 
7.   To  pay  in  default  of  Marriage.     See  tit  Marriage. 
8.  Ihpay  on  accovid  of  natural  lore  and  affeciiov.    See  also  anie^  vol.  4.  p.  614. 
Bret  v.  J.  S.  .4>d  Wife.  E.  T.  42  Eliz.  C.  ¥  Cro  Eliz.  756. 
Natural     1     Jhnumpni.     The  case  was  thus:  a  father  agreed  to  pay  to  the  plaintiff  8/. 
love  and  at  a-year  for  his  son's  board,  and  died  within  the  year      His  widow,  during  her 
faction  ib     widowhood,  in  consideration  of  her  natural  affection  to  the  son,  jand  in  conside- 
oonaldera     ^^i^t^  ^^^^  ^^  should  continue  with  the  plaintiff,  promised  to  pay.  &c.     It  was 
tioB.  objected  to  that  this  action  lay  not      But  the  Court  said:  natural  affection  is 

not  a  sufficient  consideration  to  ground  an  assumpsit;  /or  though  it  be  suffi- 
cient to  raise  an  use,  y%t  it  is  not  sufficient  to  ground  an  action  without  an  ex- 
press quid  pro  quo.  But  it  is  here  good ,  because  it  is  not  only  in  considera- 
tion of  affection,  but  that  her  son  sh'>uld  continue  with  the  plaintiff. 

(B)    WlJEN    ILLEGAL. 

(o)  .At  common  law.    1 .  In  general. 
At  common  law  any  contract  is  invalid  which  violates  the  precepts  of  reli- 
gion or  morality,  or  the  rules  of  public  decency;  see  Co.  Lit,  206.  b. 
[  203  T  2 .  On  accounJt  of  cohabiium  and  jjrostiiution. 

1.  Gibson  v.  Dickie.  JFJ.  T.  1815.  K.  B,  3  M.  &  S.  463. 
A  contra<u  A  declaration  in  assumpsit  stated,  that  before  and  at  the  time  of  making  the 
by  a  man  defendant's  contract  the  plaintiff  had  cohabited,  and  then  lived  witfi  him;  and 
^an  with  ^^^  <le^endant  had  n  ceived  of  the  plaintiff  108/.  Bank  Ptock  and  lOOi.  sterling; 
whonTiie  ^^^  ^^^^  certain  differences  had  arisen  between  them;  whereupon  the  defend- 
cohabitad,  ant  agreed,  in  case  the  plainti  and  defendant  should  separate,  that  he  would 
to  allow  pay  to  one  J.  S  ,  for  her  use,  the  value  of  the  )08/.  Bank  stock,  and  100/. 
her,  in  case  sterling,  deducting  the  value  of  the  100/.  Three  per  Cent.  Consolidated  Bank 
of  aepara  Annuities,  and  would  allow  the  plaintiff  30/.  per  annum  durins  her  life,  by 
^^J^  JJ^j."  quarterly  payments,  provided  the  plainti  ,  from  and  after  such  separation, 
life  so  long  ahould  continue  single,  and  did  not  cohabi  with  one  E.  G.  or  any  else.  The 
aa  she  con  Court  observed,  that  this  was  a  voluntary  compensation  by  wi^y  of  maintenance, 
tinned  sin  made  to  the  plaintiff  for  the  injury  done  her  by  their  past  illicit  connexion;  and 
g'®»  ^F^  that  so  far  fi-om  its  being  an  inducement  for  her  to  continue  the  cohabitation, 
been  hoi       j^  ^^^^  rather  an  >induccirent  to  rey  arate.     See  4  Burr.  22';'6. 

vaiia.  ^    BiNiMNGTON  V.  Wallis.  T.  T.    18-?! .  K   ^  .  4  B.  &  A.  660. 

Bat  this  The  declaration  in  this  case  stated,  that  the  plaintllT  had  cohabited  with  the 

caae  wonld  defendant  as  his  mistress,  and  that  it  was  agreed  tha*  no  further  immoral  con- 
appear  to    nexion  should  take  place  between  them:  and  that  the  defendant,  as  a  compen- 
be  affected  ggfj^^  should  allow  her  an  annuity  so  long  as  she  shi  uld  continue  virtuous, 
quent'an**  "'^"^  thereupon,  in  consideration  of  the  premises^  and  that  the  plaintiff  would 
ttiority.*      give  up  the  annuity,  the  defendant  prnmised  to  pay  as  much  as  the  annuity 
was  reasonably  worth.     The  Court  held  the  pleadings  bad;  and  remarked, 
that  it  was  not  averred  that  the  defendant  was  the  seducer;  and  that  there  was 
no  authority  to  show  that  past  cohabitation  alone,  or  the  intention  to  cohabit  in 
future,  was  a  good  consideration  for  a  promise  of  that  nature;  that  the  cases 
cited  were  distinguishable  from  that  before  the  Court,  because  they  were  all 
cases  of  deeds;  and  that  it  was  a  very  different  qiiestion,  whether  a  consider- 
ation were  sufficiently  good  to  sustain  a  promise,  and  whether  it  were  so  ille- 
gal as  to  make  the  deed,  which  required  no  consideration,  void.     See  2  P. 
Wms.  433;  2  Wills.  339. 

*  And  equity  will  not  enforce  the  performance  of  a  verbnl  promiae  by  a  single  man ,  that 
he  would  settle  an  annoity  on  a  married  woman  with  whom  be  had  cohabited  whilst  ab« 
was  separated  from  her  hasband;  1  Mod.  558. 
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(6)  Stf  slatute,     2,  In  ^etyral. 
By  statute,  any  coatract  is  invalid  which  is  prohibited  and  made  unlawfal  by 
aoy  statute^  though  the  statute  does  not  ^a^  it  shall  be  so. 

•C      As  TO  EXECUTED  CONSlDRKATrOV.  f  204    j 

HiVES  V.  W.RR^'.y.  E  T     f7-31.  K.    \  '2  Stra.  93;5. 
A  writ  of  error  was  i>roi]ght  >n  a  judgmout  in  C   B  in  an  action  of  (usump- An  action 
nU  on  several  promises;  after  judgment  by  default,  and  entire  damages,  it  was^**'*  "^^  ***^ 
objected,  that  the  count  was  tor  work,  and  labour  done  by  the  plaintiff  for  the  ^t^J-^n* 
defendant,  in  consideration  whereof  ho  promised  to  pay;  that  this  was  a  past dideration, 
consideration;  and  not  being  laid  to  be  done  a*  the  request  of  the  defendant,  it  unlets  the 
could  be  no  consideration  to  raise  an  a<'nji.iipsit ;    and  1   Roll.  Abr.   11 .  pi.  1;  act  be  done 
Cro.  Eliz.  4U.  741 ;  3  Leon.  91 ;  Dyer,  272.  were  cited.     Per  Cur.    It  does*'  ^'"«  " 
not  appear  that  |his  work  was  f  >r  the  benefit  of  the  defendant,  and  we  must  ^^^  ® 
take  it  to  be  a  pant  con4iderati>n,  \ynn^  laid  thit  ))st  t  he  promised  to  pay:  if***  ^' 
this  WA3  after  a  verdict,  we  should  tliink  the  in'^'^rences  froin  the  words  pro  and 
meruit  dc  def^  would  be  material;  but  the  statutes  of  7o«/ai/.9  do  not  protect 
judgments  by  default  against  o))jections  tha  are  cured  by  a  verdict  at  common 
law;  but  such  as  are  remedied  after  a  verdict  by  the  statutes.     Therefore  the 
jVidgment  of  the  C     >.  mu^t  be  reversed.      Sec  2  Leon.  224;  Cro.  Car.  408; 
Cro.  Jac.  18;  Yelv.  40. 

VI.    RELATIVE   TO  THE  SUBJECT  MATTER  OF  THE  COX- 

TRACTS. 

(B)    As  RELATES  TO  SERVICES. 

(a>   In  general. 
1.  Streeter  v.  H^iLOCK.  T.  T.    1822.  C.  P    7  Moore,  287.  jf^  p^^„ 

Per  Cur.  Where  an  order  is  given,  previously  to  the  delivery  of  goods  to  undertakes 
bailee,  or  other  person,  to  deal  with  them  wh^n  delivered  in  a  particular  nan- to  do  a  par 
ner,  t>  which  he  assents,  and  afterwards  the  gonU  are  accordingly  delivered ^icnl*"" 
to  him,  a  duty  arises  on  his  part,  upon  the  receipt  of  the  go>ds,  to  deal  with  *"' °*f.»  *~! 
^them  according  to  the  order  previously  given  and  assented  to,  and  the  law  in-  ^  eiutM© 
iers  an  implied  promise  by  him  to  perform  such  duty.  ment  on  his 

ihall  bo  completed  in  a  skilfal  manner. t  P&rt  that  it 

!2.  Taylor  v.  B»tsxvER.  E.  T.  1813.  K.  B.  1  M.  St  S.  290.  r  ^05  i 

The  plainliHT  perfirmed  work  tor  a  committee,  undar  a  res  dution   dt®rc<J  a  oeraon 
into  by  them,  '^  that  any  service  to  be  rendered  by  him  should  i>e  taken  into  ^|io  \g  to 
consideration,  and  such  remuneration  be  made  as  should  be  deemed  right."  be  remaner 
This  was  an  action  brought  to  recover  a  recompence   for  such  work;  but  the  ated  for  his 
judge  at  the  trial,  ^nd  the  court,  now  were  of  opinion  that  the  action  was  not  ^^^^^  ^^ 
sustainable,  the  fair  meaning  of  the  resolution  being,  that  it  was  in  the  breasts  J^    1?^*^ 
of  the  committee  whether  he  was  to  have  any  thing,  and  if  any  thing,  then  how  jj^n  ^f  ^ 
much.     See  2  Camjtb   4-52.  committco, 

make  a   claun,  unless  awarded  by   the  committee.  cannot 

*  Either  express  or  implied;  1  Roll.  Abr.  11.  pi.  I.  As  if  the  servant  of  A.  be  arrested 
for  a  trespass,  and  J.  S,,  withoai  request  of  A.,  bai's  th**  serrant,  and  afterwards  A.  prom- 
iie4  J.  S.  to  indemnify  bitu,  the  promise  is  void,  "becaase  the  bailing,  which  was  the  consid- 
eration, was  past,  and  execated  before;  see  Dyer,  272.  Bat  where  the  act  which  forms 
the  consideration  is  .done  at  the  request  of  the  party  promising,  the  circa mstance  of  the 
promise  being  subsequent  in  point  of  liine  to  the  consideration,  will  not  affect  it;  as  if  A. 
requests  B.  to  endeavour  to  procure  a  pardon  for  A.,  and  afler  B.  has  made  such  endeav- 
our, A,  in  consideration  theieof  proniisen  to  pay  himn  certain  sum  of  money;  ihis  is  a  good 
consideration;  see  I  !lolL  A'tr.  1 1  g.  pt.  6.  So  where  a  man  pnys  a  sum  of  money,  or 
boys  any  goods  for  mey^without  Miy   knowledge   or  request,  und  afterwards  I  agree  to  tho 

Siyment  or  receive  tho  ^oodi>,  thi.><  is  equivalent  to  a  previoa«  request;  see    1  Saund.    264; 
yer,  272;  T.  Rnvm.  260. 

1  And  if  no  specific  sum  be  agreed  on,  the  workman  is  entitled  to  a  reasonable  remuner- 
ation, to  be  ascerlnined  by  a  jar>  ;  iV;icock  v.  Peacock,  2  Canipb.  46;  abridged  post,  tit. 
Partners.  But  where  a  specific  so  11  U  fixed  as  the  price,  a  subsequent  promise  to  pay  an 
additional  sum  for  the  same  services  is  nudum  pactum;  Harris  v.  WaU;on,  Peakc,  N.  P. 
72;  abridged  post,  tit.  Maater  and  Servant.  So  a  promise  to  work  gratuitously  is  nudum 
paetum;  n^e  ft  T.  R.   Ii3;  1  Saund.  312.     And  where  a  work'nan  has  b«»stowed  hi^  U- 
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VII.  REI ATIVE  TO  THE  MUTUALITY  IN  THE  CONTRACT. 
CooKr.  V.  Oxi.EY.   E.  T.    1790.  K.  B.  3  T    R.  652     S.  P    O:  Y  v.  Peters. 
M.  T.  16;  I.  K.  B.  2  lev.  ::3',  S.  C.  J  Saund.  85i).  Harrison  v.  Acs. 
TIN.  T.  T,  l6o«.   K.  B  .;  Mod.  237.   S.  C    •  arth.  3b;  S.  C.  Canipb 
138.     S.  P.  Smith  v    Shelberry.  E,  T.  1675.  C.  P.  2  Mod.  34;  S.  C. . 
I  Freem.  195. 
Both  the  In  assumpsit,  the  dedartttion  stated,  that  the  defendant  had  proposed  to  sell 

contracting  ^nd  deliver  to  the  plaintiflTg  >ods  on  certain  terms,  if  the  plainti    would  agree 
partien        ^^  purchase  them  on  thwse  terms,  and  jwould  give  notice  thereof  to  the  defend- 
TODt!  "       ^^^y  before  the  hour  of  four  o'clock,  a^d  averred  that  he  did  agree  to  purchase 
the  goods  on  the  terms  af  >resaid,  and  gave  notice  before  that  hour.     It  was 
holden,  that  as  the   engagement,  at  the  time  it  was  entered  into,  was  all  on 
one  side,  it  was  nudum  pactum  for  want  of  mutuality. 

VUI.     RE^ATIVE   TO  THE   CONSTRUCTION  OF  THE  CON- 
A  contract  TRACT.     See  also,  tit.  "  Penalty  or  Stipulated  Damages." 

ahallbecon  (A-  With  refer'.vce  to  contracts  Made  in  England. 

Btrued  ac  |.   Robertson  v   French.  T.  T.  1803.  K.  B.  4  East  135. 

cording  to  p^^  l^^^  Elienborough,  C.  J.  A  contract  is  to  be  construed  according  to 
*^d  Dop"^  its  legal  sense  and  meaning,  as  collected  in  the  first  place  from  the  terms  used 
lar  BonM,  \^  *^  which  terms  are  thems-jlves  to  be  understood  in  their  plain,  ordinary,  and 
c  2  )6  I  popular  sense,  unless  thev  have  generally,  in  respect  to  the  subject  matter,  as 
and  mean  by  the  known  usage  of  trade  or  the  like,  a'^quired  a  peculiar  sense  distinct 
ing,  nnloaii  from  the  popular  sense  of  the  same  words,  or  unless  the  conte.Yt  evidently 
the  aaage    points  out  that  they  must  in  the  particular  instance,  and  in  order  to  effectuate 

of  trade  j|^^  immediate  intention  of  the  parties  to  that  contract,  be  understood  in  some 
luakes  a  dis    ^,  •  i        *  i. 

tinction**    other  Bpecial  and  peculiar  sense. 

2.    Hotham  Y.  East  India  Company,  M  T    1779.  K  B.   1  Doug.  277. 
Both  in  Per  Lord  Mansfield,  C  J.     In   construing   agreements,  there  is  no  di  er- 

coartA  of  ence  between  a  court  of  law  and  a  court  of  equity,  for  a  court  of  equity  can- 
law  and  e  not  make  an  agreement  for  the  parties;  it  can  only  explain  theirirue  maaning, 
V^^^y'y         and  that  is  also  the  duty  of  a  court  of  law. 

^^^     ^^  3.  Want  v.  B'  unt.  H.  T.  1810.  K.  B.  1V>  East.  183. 

formance  ^^^  ^*"*-  '^^®  rules  which  govern  the  constructi  n  of  conditions  to  create 
cypres  has  real  estates,  do  not  apply  to  personal  contracts,  which  must  be  performed  ac- 
been  con  cording  to  the  words  and  apparent  meaning  of  the  parties,  and  are  not  satisfied 
Btrued  not    by  a  performance  cypres. 

rafficient  in  i,qq|.  xipon  a  chattel,  in  consideration  of  a  prire  fixed  in  amoant  by  his  agreement  with  the 
personal  owner,  he  may  detain  the  chattel  until  the  price  be  paid;  and  this  though  the  chattel  be 
contract;  delivered  to  the  workman  in  different  parcels  and  at  differeot  times,  if  the  work  to  be  done 
under  the  agreement  be  entire.  Semb.  that  where  the  parties  contract  for  a  particular 
time  or  mode  of  payment,  the  workman  ha^-  not  a  right  to  set  up  a  claim  to  the  possession 
inconsi-stcnt  with  the  terras  of  the  contract;  Chase  v.  Westmore,  5  M.  &  S.  180.  abridged 
tit.  Lien. 

*  Pothier,  in  bis  Treaties  on  Obligations,  part  1.  c.  1.  s.  1.  art.  7.  says,  that  in  constru- 
ing a  contract,  eleven  things  must  be  observed;  1st,  the  common  intention  of  the  contract- 
ing  parties,  rather  than  the  grammatical  sense  of  the  terms;  2d,  where  a  clause  is  capable 
of  two  significations,  it  should  be  unde/9tood  in  that  sease  which  will  have  some  operation, 
rather  than  in  that  in  which  it  will  have  none;  3d,  where  the  termH  of  a  contract  are  capable  of 
two  significations,  we  ought  to  understand  them  in  the  sense  which  is  most  agreeable  to  the 
nature  of  the  contract;  4ih,  any  thing  which  may  appear ambignous  in  the  terms  of  a  con- 
tract, may  be  explained  by  the  common  sense  of  those  terms  in  the  country  where  it  is 
made;  5th,  usage  is  of  so  mdch  authority  in  the  inteiprelation  of  agreemeiits,  that  a  con- 
tract is  understood  to  ontain  the  customary  clauses,  although  they  are  not  expressed;  6th 
we  ought  to  interpret  one  claase  by  the  others  contained'  in  the  same  act,  whether  they 
precede  ^  follow  it;  7ih,  however  general  the  terms  may  be  in  which  an  agreement  is 
conceived,  it  only  comprises  those  things  respeclins  which  it  appears  that  the  contracting 
parties  proposed  to  contnict,  and  not  others  which  iTioy  never  thought  of;  9th,  when  a  case 
IS  expressed  in  a  contract,  og  account  of  any  doubt  which  there  may  bo  whether  the  en- 
gagomont  resulting  from  the  contract  would  extend  to  such  case,  the  particisare  not  thereby' 
understood  to  restrain  tho  extent  which  the  engagement  has  of  right,  in  respect  to  all  cases 
not  expressed;  10lh,in  contracts,  as  well  as  in  testaments,  a  clause  conceived  in  the  plural 
mny  be  frrqncntly  distrilmtcd  into  pevcral   particular  clauses;  and  lastly  what  is  at  the  end 
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4.  Bro*vning  v.  WiiGirr.  M  T.    1799.  G.  V.'Z  B.  &  P.  22.  AndshaU 

Per  Lord  Eldon,  C   J.     It  is  certainly  true  that  the  words  of  a  covenant^  constru 
are  to  tre  taken  most  stronglv  against  the  covenanter;  hut  that  must    be  quali-    p  ™^*  -» 
fied  by  the  observat  on  that  a  due  regard  must  he  paid  to  the   intention  of  the^^L  ^  ^    J 
parti**s,  as  collected  from  the  whole  context  of  the  in8trumeut      See  Co.  I^itt .  * '^j^f  J^^ 
*83.  b,  contract 

5.  Yeats  v.  Pim.  INI.  T.  1315,  K.  B.  N^.  P   H  )lt    g"5-,  S   C.  2  Marsh.  141.  or.* 

In  asaimpsit  it  appeared,  that  A.  had  agreed  to  sell  to  B.  a  quantity  of  ba-  Bot  no  as 
con,  which  he   warranted  to  be  of  a  particular  quality;  and  upon  delivery  ata<e  can  in 
the  wharf,  B.  weighed  and  examined  part  of  the  bacon,  and  paid  for  the  whole  ^"®^*'^®  "* 
by  a  bill  at  two  months;  but  before  the  bill  became  due,  it  turned  out  on  fur-®^®"^®** 
ther  examination,  that  the  bacon  was  not  agreeable  to  the  contract,  and  that 
B.  thereupon  gave  notice  thereof  to  A.     At  the  trial,  A.   proposed  to  give  in 
evidence  a  custom  in  the  bacon  trade,  that  the  vendee  wa^  bound  to  reject  the 
contract,  if  dissatisfied  therewith   at  the  time  of  his  first  examining  the  commo- 
dity, and  that  therefore  the  defendant,  having  neglected  to  do  so  in  the  first 
instance,  was  excluded  from  further  objections;  but  Heath,  J.    rejected  the 
evidence,  on  the  ground  that  it  contravened  an  express  contract      And  on  mo- 
tion for  a  new  trial,  the  Court  refused  the  rule.  A  eontract 
6.  Smith  v.  Hitnt.  E.  T.  1818.  K.  B.  2  Chit-  Rep.  142.  ^y  two  per 
Two  persons  contracting  to  assist  defendant  with  their  respective'  hoi^s©8>niIhh* 
but  to  give  in  their  accounts  separately,  sued  defendant  jointly.     They  were^^  consid 
nonsuited  at  the  trial,  on  the  ground  that  the  contract  was  separate;  and  oneredMpa 
motion  to  set  it  aside,  the  Court  refused  the  rule,  observing,  that  tjhe  evidence  rate  where 
that  they  were  to  account  separately  was  strong  to  show  that  it  was  a  separate  they  deliv 
contract.                                   ^          J                  ^                                           ^  eredindki 

7.  OwsTos  V.  Ogl-e    E  T.  1811.  K   B.  1=^  East.  538.  iJJuntJ? 

Certain  part  owners  of  a  ship  agreed,  "each  and  every  of  them,  with  the  g^  ^Uate 
others,  and  each  and  every  of  the  others,"  that  the   ship  should  proceed  on  a  part  owners 
certain  voyage,  under  the  exclusive  management  and  control  of  one  of  them  as  of  a  ship  a 
ship's  husband,  and  that  afler  her  return,  "  a  full  account  should  be  made  of  greed  each 
the  said  ship  and  her  concerns,"  and  the  neat  profits  divided  in  proportion,  af-  and  every 
ter  deducting  all  charges.     One  of  the  part  owners  instituted  this  action  t^P****    -^t? 
the  above  agreement,  for  not  making  out  such  account,  and  not  dividing  the^iii^q  ^^^ 
neat  profits,  afler  deducting  all  charges  within  a  reasonable  time  afler  the  ship's  each  and 
return.     The  defendant  demurred,  assigning  various  causes,  which  will  be  every  of 
found  in  the  following  judgment  of  the  Court  in  favour  of  the  plaintiff's  claim.  th«  others. 
Per  Cur.     It  has  been  objected  that  there  are  other  persons  who  possess  *T?**|?*  ij 
joint  interest  with  the  plaintiff  in  the  subject  matter  of^  this  agreement,   ^^o ^||* J^j^j 
ought  to  have  been  joined.      But  it   is  clear  that  the   covenants  are  not  only  ihe  ezda 
several  in  the  terms  of  the  instrument,  but  it  appears   to  us  that  they  weresive  man 
tneant  to  be  so,  it  being  evident  that  each.might  have  a  several  interest  in  the  wnieni  of 
making  out  of  the  account,  by  whic'i  his  share  was  to  be  ascertained  before  an   I  '-^^^  J 
actual  "  "  "  '""^  " 

fore 
ration 

out  the  account,  yet  the  agreement  itself  Hoes  not  import  so  much;  and  that  ter  her  re 
even  allowing  that  the  defendant  was  answerable  for  the  breaches  alleged  tarn  a  fall 

of  a  phrase  cornmonly  refera  to  the  whole  phrase,  and  not  only  to  what  immediately  pre- 
cedeii  it,  provided  it  agrees  in  gender  and  namber  with  the  whole  phrase;  see  5  Vin.  Abr. 
888;  I  Blac.  Hep.  258.  8  Bro.  P.  C.  841;  Shep.  Touch,  c.  5  p.  86;  Willes,  885.  Hence 
if  a  man  promi^  payment  wilhoat  saying  to  whom,  it  shall  be  mtendedto  him  from  whom 
the  consideration  comes;  see  Noy  83;  Cro.  Eliz.  149;  Poph.  182.  So  on  a  promise  of 
payment  accoiding  to  the  rate  of  40s.  per  ton,  it  shall  be  conatroed  thnt  he  Will  pay  for 
the  odd  poands  according  to  the  sam  •  rate;  see  Yelv.  184.  Bat  no  consideration  can  be 
adopted  in  any  case  where  ii  would  militate  against  any  general  nale  of  law;  see  4  T.  R. 
314;  6  T.  R.  888. 

•  But  Pothier,  part  1.  c.  I.  s.  I  art.  7.  lays  it  down  as  a  general  rule,  thai  in  case  of 
doubts,  a  clause  ought  to  be  interpreted  against  the  person  who  stipulates  any  thing,  and 
fM  dinchurge  of  the  pcffvon  who  contracts  the  obligation. 
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aceoant  when  it  was  shown  what  the  charges  and  expences  were,  or  that  it  was  in  the 
Bhoald  be  power  of  the  defendant  to  have  settled  them  at  the  time  of  the  action  brought, 
™^*  *^  yet  that  such  facts  were  not  averred  in  the  declaration,  without  which  the  a©* 
tore^ftmT  c^unt  could  not  be  ma4e  out,  nor  the  neat  profits  ascertained^  or  divided;  a 
the  actnal  plain  answer  may  he  given  to  both  these  objections,  inasmuch  as  the  person 
profits  who  was  to  have  the  exclusive  management  of  the  concern,  and  who  alone 
shared  in  could  have  the  information  necessary  for  the  purpose,  must  be  the  person  who, 
J"*P®'  .  in  the  contemplation  of  the  parties,  was  to  make  out  the  account,  and  that  is  the 
tha"*each  defendant,  the  ship's  husband,  and  inasmuch  as  the  defendant's  ability  to  de- 
part owner  duct  all  charges  and  expcnces  before  the  institution  of  this  suit,  was  only  mat- 
might  rae  ter  of  defence.  Let  a  verdict  be  therefore  eiitered  for  the  neai  proJUs.—Judg^' 
the  ship*!  ment  for  plaintiff:  See  1  Saund  153. 
baiband  g    Thornton  v.  Siptpsox.  E.  T.  1816.  C.  P.  6  Taunt.  556;    S.  C.  2  Marsh. 

riSITthifa  ^^"^^  ^-  ^   ^^'*»  N.  P.  C.  164. 

iraemeD?.  ^     "^^^  plaintiffs  sought  damages  against  the  defendants  for  not  accepting  certain 

And  where  ^^'^P  con<ra<^t®d  to  he  purchased  of  the  plaintiffs,  and  declared  on  a  contract^ 

A.  contract  hy  which  it  appeared,  that  the  defendants  "  bought  of  the  plainti''ii  a  certain 
ed  to  lell  to  quantity  of  hemp  of  good  merchantable  quality,  at  a  certain  rate  to  be  shipped 

B,  ceruio  from  P.  or  C.  in  June  or  July  then  next,  and  the  ship's  name  declared  as  soon 
f*"^**®***  as  known,  the  contract  to  be  void  in  case  the  ship  should  not  arrive  before  the 
from  P  or  ^^^^  December  then  next."  Under  an  impression  that  the  whole  quantity  of 
C.»  andthe^^^P  purchased  by  the  defendants  would  arrive  by  the  vessel  L.  pursuant  to 
ship's  name  their  direction,  the  plaintiffs  gave  notice  to  the  defendants  that  the  goods  in 
declared  as  question  were  shipped  on  board  the  L.  Only  part  of  the  hemp  having  been 
soon  as  shipped  on  board  the  L..  on  account  of  the  refusal  of  the  captain  to  receive 
den^ot  a  ™^''®»  though  that  vessel  brought  other  hemp,  the  plaintiffs  apprized  the  de- 
edntraot  to  fondants,  that  they  might  expect  the  remainder  by  the  U.  or  P.  The  defend- 
fthip  on  ants  refused  to  accept  any  hemp  unless  the  whole  quantity  contracted  for  was 
board  any  delivered  from  the  L.,  when  the  plaintiffs  repeated  their  second  notice,  aend- 
particnlar  [m  by  the  L.  what  they  could  not  take.  The  defendants  persisting  in  not  re- 
^""■^  ceiving  any  hemp,  except  by  the  L.  when  the  A.  arrived,  the  plaintiffs  sold  at 

A  loss,  and  now  brought  this  action.  On  a  rule  nisi  to  set  aside  a  verdict  for 
the  plaintiffs,  the  Court  said:  in  the  absence  of  an  express  undertaking  to  ship 
by  a  particular  vessel,  we  must  resort  to  the  intention  of  the  parties  to  be  in- 
ferred from  a  fair  construction  of  the  contract;  and  we  feel  no  hesitation  in 
saying,  that  its  terms  imposed  no  obligation  on  the  plaintiffs  to  confine  the  ship- 
ment to  one  vessel.  The  plaintiffs'  knowledge  was  a  condition  precedent  to 
their  necessity  to  give  notice  of  the  vessel's  name ;  they  gave  notice  under  a 
.  ^.  ^  supposition  that  they  knew  the  ship  which  would  bring  the  goods,  before  the 
t-  -I  L.  arrived;  the^  then  gave  the  second  notice,  which,  if  our  view  of  the  intent 
of  the  contract  is  correct,  they  were  entitled  to  do.  The  rule  must  be  there- 
fore discharged. — ^Rule  discharged.  ^ 

(B)  With  reference  to  contracts  made  abroad. 

1.    HOLMAN  AND  ANOTHER  V.  JoHNSON.  T.  T,  lllo,  K.  B    CoWp.  S4I. 

A  contract       Ii^  assumpsil  for  goods  sold  and  delivered,  it  appeared  that,  the  plaintiff,  who 
which  is      was  a  resident  at,  and  an  inhabitant  of,  Dunkirk,  together  with  his  partner,  a 
valid  in  a    native  of  that  place,  sold  and  delivered  a  quantity  of  tea  'for  the  price  of  which 
T^J^*!  .     the  action  was  brought)  to  the  order  of  the  defendant,  knowing  it  was  intended 
gal  in  thia    ^^  ^^  smuggled  by  him  into  England;  they  had,  however,  no  concern  in  the 
country;*    smuggling  scheme  itself,  but  merely  sold  this  tea  to  him^   as  they  would  have 
done  to  any  other  person  in  the  common  and  ordinary  course  of  trade.     It  was 
urged,  that  the  contract  being  founded  upon   an  intention  to  make  an  illicit 
use  of  it,  and  that  being  known  to  the  plainti^!,  he  was  not  entitled  to  the  as- 
sistance oTthe  laws  of  this  country  to  recover. 

Sed  per  Cur.  The  objection  that  a  contract  Is  immoral  or  illegal,  as  between 
the  plaintiff  or  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the  de- 
fendant.    It  is  not  for  his  sake,  however,  that  the  objection  is  ever  allowed; 

*  Bnt  if  an  action  be  broo^ht  on  a  contract  made  in  a  foreign  country  where  the  liability 
of  the  defendant  would  be  different,  it  liei  apon  him  to  show  it;  1  D.  It  R.  N.  P.  41. 


but  it  is  founded  on  the  general  principles  of  policy,  which  the  defendant  ima 
the  advantage  of  contrary  to  the  real  justice  as  between  him  and  the  plaintiff, 
by  accident.     The  principle  of  public  policy  is  this,  ex  dolo  malo  fwn  criiur  actio. 
No  court  will  lend  its  aid  to  a  roan  who  founds  his  couse  of  action  upon  an  im- 
moral or  an  illegal  act.     If,  from  the  plaintiff's  own  stating,  or  otherwise,  the 
cause  of  action  appears  to  arise  ex  turpi  causa y  or  the  transgression  of  a  posi- 
tive law  of  this  country,  there  the  <  ourt  says  he  has  no  right  to  be  assisted;  it 
is  upon  this  ground  the  <  ourt  goes,  not  for  the  sake  of  the  defendant,  but  be- 
cause they  will  not  lend  their  aid  to  such  a  plaintiff.     So  if  the   plaintifi  and 
defendant  were  to  change  sides,  and  the  defendant  was  to  bring  his  action  a- 
gainst  the  plaintiff,  the  latter  would  then  have  the  advantage  of  it;   for  when 
both  are  equally  in  fault,  potior  est  conditio  dcfendentis.     The  question  there- 
fore is,  whether  in  this  case  the  plaintifT's  demand  is  founded  upon  the  ground 
of  any  immoral  act  or  contract,  or  upon  the  ground  of  his  being  guilty  of  any 
thin^  which  is  prohibited  by  a  positive  law  of  this  country.     An  immoral  con- 
tract it  certainly  is  not;  for  the  revenue  laws  themselves,  as  well  as  the  ol:en- 
ces  against  them,  are  posiliri  juris.     The  contract  of  the  plaintiff  is  this :  being 
a  resident  and  inhabitant  of  Dunkirk,  together  with  his  partner,  who  was  born 
there,  he  sells  a  quantity  of  tea  to  the  defendant,  and  delivers  it  at  Dunkirk  to 
the  defendant's  order,  to  be  paid  for  in  ready  money  there,  or  by  bills  drawn 
personally  upon  him  in  England.     This  is  an  action  brouglU  merely  for  goods 
sold  and  delivered  at  Dunkirk,  there  is  no  law  of  England  transgressed  by  a 
penson  making  a  complete  sale  of  a  parcel  of  goods   at  Dunkirk,   and  giving  |  210  ] 
credit  for  them;  the  contract  is  complete,  and  nothins  is  lefl  to  be  done.     The 
seller  indeed  knows  what  the  buyer  is  going  to  do  with  the  goods,  Ibut  has  no 
concern  in  the  transaction  itself;  it  is  not  a  bargain  to  be  paid  in  case  the  ven- 
dee should  succeed  in  landing  the  goods;  but  the  interest  of  the  vendor  is  to*- 
tally  at  an  end,  and  his  contract  complete,  by  the  delivery  of  the  goods  at  Dun- 
kirk.    If  the  defendant  had  bespoke  the  tea  at  Dunkirk,  to  be  sent  to  Eng- 
land, at  a  certain  price,  and- the  plaintiff  had  undertaken  to  send  it   into  Eng- 
land, or  had  had  any  concern  in  the  removing  it  into  England,  he  would  have 
been  an  offender  against  the  laws  of  this  country;  but,  upon  the  facts  of  the 
ease,  the  vendors  of  these  goods  are  not  guilty  of  any  oAence,  nor  have  they 
transgressed  the  provisions  of  any  act  of  parliament. — ^Rule  discharged. 
2.  Hvi.LE  v.  Heightman.  M.  T,  1801.  N.  P.  4  Esp  ^6. 

The  declaration  in  a  special  action  on  the  case  alleged  that  the  plaintiff,  a  And  cannot 
Dane,  hired  himself  as  a  sailor  on  board  a  Danish  ship,  on  a  voyage  from  Alto-  *»®  ^"^ 
na  to  London,  and  thence  to  Denmark,  and  that  the  defendant,  master  of  the  p^|^^  Y  " 
said  vessel,  also  a  Dane,  stipulated  :hat  if  he  did  not  permit  plaintiff  to  ^^^^^'^gt^ement 
to  Denmark  in  his  said  ship,  be  would  give  him  two  months'  wages;  and  aver-  entered  in 
red  thar  the  defendant,  nevertheless,  dismissed  the  plaintiff  at  London,  andal-to  sobie 
though  requested,  refused  to  carry  him  to  Denmark  or  give  him  two  month's  <lv*otly. 
pi^,  or  any  wages  for  the  voyage  to  London. 

The  ship's  articles  appeared  to  be  in  the  usual  form  of  similar  contracts, 
and  to  have  been  settled  conformably  to  the  laws  of  Denmark,  which  re- 
quire that  the  captains  of  vessels  of  that  country  shall,  under  penalty  of  life 
and  limb,  carry  back  their  crew  to  Denmark;  and  provide,  that  the  captain 
shall  have  the  option  of  giving  money  to  the  sailors  when  abroad,  the  Voyage 
not  being  considered  complete  till  the  ve#3el's  arrival  in  the  Danish  port,  till 
which  time  none  of  the  sailors  shall  demand  a  discharge.  There  was  no  clause 
whatever,  in  the  articles,  by  which  two  months'  wages  were  to  be  paid  in  case 
any  of  the  sailors  were  dismissed  in  a  foreign  country,  as  the  plaintiff  had  de- 
clared. This  was  made  an  objection  to  the  plaintiff's  recovering  the  amount 
deoMinded.  An  agreement  was  then  offered  in  evidence  to  support  the  claim 
of  two  months'  wages  in  case  of  dismissal.  But  Le  Blanc^  J.  rejected  the  ev- 
idence, on  the  ground  that  the  collateral  contract  was  ineffective,  being  in 
contravention  of  the  established  laws  of  Denmark,  which  compelled  the  defen- 
dant at  all  events  to  bring  back  his  erew. 
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IX.  RELATIVE  TO  ALTERATIO  S  IN  CONTRACTS. 

See  also  tits.  Bills  and  Notes,  vol.  4.  from  p.  347  to  356;  Bond,  vol.  4.  from 
p.  6!2^  to  624;  and  post,  tit  Deed. 

1.  Powell  v.  Div  tt  H.  T.  1812    K  B.  15  East,  29.  S.    P.  Downes  v. 

Rr  HARDsoN.  E.  T.  ISiiJ.  K  B  5  B.  c^-  A.  680. 
An  iuipor  A.  6.,  the  plaintiff's  broker,  sold  to  the  defendant  a  parcel  of  wool,  and  de- 
taot  altera  livered  to  the  parties  the  usual  bought  notes,  and  made  the  usual  entries  in  his 
^'®" '"  *^  book.  A.  B.  delivered  a  counter  bought  note  to  the  defendants.  Soon  after 
eont  1 1  ^^®  plaintiff  bad  received  his  ^ote  he  brought  it  back  to  A.  .,  and  told  him  it 
▼alidates  ^^^  necessary  to  insert  a  clause,  thaf  such  a  part  as  may  be  damaged,  to  be 
the  instra  taken  at  such  allowance  as  shall  be  settled  by  two  experienced  brokers."  No 
ment  if  it  such  alteration  was,  however,  brought  home  to  the  knowledge  of  the  defend- 
be  made  a^t;  and,  upon  it  t>einff  disclosed  to  them  a  considerable  time  after  the  altera- 
'^"*'*'"''***tion,  they  objected  to  It  I  ord  Ellenborough  C.  J.  held  the  alteration  fatal, 
^Dceof  the  ^'^^  directed  a  nonsuit.  And  on  motion  to  set  it  aside,  the  Court  said,  that  it 
party  lia  ^^^  within  the  case  ot*  Master  v.  Miller,  4  T.  R.  3.0  and  refused  to  disturb  the 
ble,*  verdict     See  Cm.  Dig.  Fait,  F.  1 ;  4  T.  R.  320;  5  T.  R.  367;  3  Chit.  Com. 

Where  the  Law,  140. 

termaofa  2.  Pepper  v.  Burland.  M.  T.   1793.  K.  B    Peake,  N.  P.  C.    103. 

eootract  fj  appeared  that  the  plaii  tiff  had  agreed  to  pcribrm  all  the  carpenter's  work 

m^T^bo  r  "®c®**'^''y  ^^  ^^  done  in  the  defendant's  house.  The  roof  wa«  proved  to  have 
have  been  ^®®n  built  differently  from  the  plan  proposed;  but  the  defendant  had  paid  into 
•0  varied  court  sufficient  money  to  cover  the  excess.  Lord  Kenyon:  If  parties  con- 
bv  the  4ract  to  perform  any  thing  after  a  prescribed  plan,  but  in  the  execution  the 
plaintifT's  employerVhooses  to  deviate  s^  much  from  such  plan  that  the  work  cannot  be 
th"f  th  *'*  •  i^®"^*^®^  ^*^^  '^  *^^®  contract  is  then  abandoned,  and  the  workman  may  make 
ffinal  plan  hi^  iiemand  by  admeasurement;  but  where  the  variation  from  the  agreement 
can  hacdiy  i^  either  of  such  a  nature,  as  to  evince  merely  that  the  proposed  terms  have 
be  traced,  been  added  to,  or  the  deviati<>n  can  be  clearly  traced,  as  in  the  present  case, 
it  may  be  where  the  roof  appears  to  be  the  on!v  circumstance  that  varied  the  execution 
***S"  h*^°*^^'  from  the  terms  of  the  agreement,  the  contract  must  be  taken  to  be  go^Mi  pro 
p?aiDtiff  ^^  ®"^^  P**^  *®  follows  the  plan  prescribed,  the  workman  being  allowed  to 
may  recov  charge  for  the  rest  in  the  usual  way.  The  defendant  has  paid  sufficient  mo- 
er  on  a  ney  into  court  to  satisfy  the  excess  relied  on.  Verdict  ior  defendant. 
quantum  3.   Baptiste  v.  Co' bold    H.  T.    1796.  $  £sp.  536. 

meruit,  Jn  support  of  an  action  on  the  case  by  a  sailor,  against  the  master  of  a  ves- 

And  whore  gel,  on  an  assumpsit  to  pay  him  50  guineas  for  the  voyage,  a  note  was  produc- 
a  contract    gj^  in  which  the  defendant  undcilook  to  pay  the  plaintiff  60  guineas,  and  half 
ded  to**a"   *  P*"^  of  rum  per  di^im;  the  stipulation  respecting  the  rum  appeared  to  have 
declaration  *>®^"  written  subsequently  to  the  former  part.     It  was  urged  that  the  contract 
on  the  en    was  entire,  and  should  have  been  fully  set  out  in  the  declaration.    Eyre,  J.  ob- 
tire  part  on  served;  when  a  declaration  is  on  a  contract  stated  specially,  it  must  set  forth 
ly  w  good,  the  whole;  but  when  it  is  on  an  agreement,  as  in  this  case,  and  the  contract  is 
only  given  in  evidence  of  the  agreement,  the  party  may  forego  part,  and  de- 
clare for  the  residue.     But  at  all  events,  this  does  not  appear  to  be  an  entire 
contract,  for  the  words  respecting  the  rum  were  added  at  a  subsequent  time, 
which  renders  it  unnecessary  to  include  them  in  the  declaration  on  the  origi- 
nal contract. 
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X.  RELATIVE  TO  THE  ADOT  TION  OF  THE  CO^  TRACT. 

The  adoption  of  a  contract  must  be  the  act  of  a  free  agent;  Rex  v.  Inhabi- 
tants of  Stowmarket,  9  East,  210.  abridged,  tit.  Settlement,  An  owner,  by 
suing  a^for  money  had  and  received,  to  recover  the  proceeds  of  an  unautho- 
rised sale,  does  not  adopt  it;  Hunter  v.  Prinsep,  10  East,  378.  abridged  post, 
tit.  Freight. 

XI.  RKLATIVE  TO  THE  TRANSFER  OF  CONTRACTS. 

Sec-^its  Bills  and  Notes;  Bond;  Chose  in  Action;  Covenant;  Deed; 
leases. 

♦  And  the  same  rale  seemi  to  apply  to  an  alteration  made  by  a  stranger;  11  Co.  Rep.  27. 
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XII.  RELATIVE  TO  THE  APPORTIONMENT  OF  CONTRACTS 

WHERE  PART  IS  ILLEGAL.  it  has  been 

Alexanper  v.  Owen.  E.  T.   1786.  K.  B.   1  T.  R.  225.  ^^®'^^5|»" 

The  C'Urt,  in  deciding  on  this  case,  referred  to  the  decision  of  Fitzroy  v.  contracr^^be 

Gwillim,  1  T.  R.  154.,  where  il  wag  halden,  that  if  a  party  apply  to  the  Court  rescinded 

to  rescind  a  contract,  on  the  ground  of  its  illegality,  it  must  be  done  in  toio^  for  as  to  part, 

the  party  shall  not  derive  any  advantage  from  it.  it  ntiut  be 

' .  abaDdontd 

XIII.  RELATIVE  TO  RESCINDING  OR  EXTINGUISHING     •"JS  ^**^  - 

CONTRACTS  resiane. 

1.  Towers  v.  Barrett.  H   T.   1786.  K.  B.   1  T.  R.   133.  ihe'^^iSi^of 

Plaintiff  paid  to  the  defendant  ten  ffuineas  for  a  chaise,  on  condition  to  be  a  cootract 
returned  in  case  thcplaintiff 's  wife  did  not  approve  of  it,  paying  39.  6d.  per  the  vendee 
Aicm  for  the  time.     The  plaintiff's  wife  not  approving  of  the  chaise,  it  was  sent  >^^y  f«"  . 
back  at  the  expiration  of  the  three  davs,  and  leQ  on  defendant's  premises  ^'"^  ^^  ^^^'^ 
without  any  consent  on  his  part  to  receive  it.     The  hire  of  3».  6d.  ftr  (item  ceotancc'cr 
was  tendered  at  the  same  time,  which  defendant  refused,  as  well  as  to  return  other  act 
the  money.     An  action  for  money  had  and  received  being  brought  for  the  ten  on  the  van 
guineas,  the  plaintiT  had  a  verdict,  subject  to  the  opinion  of  the  Court,  who    [  213  ] 
were  of  opinion  that  this  action  was  maintainable;  observing:  the  distin'tion dor's  part, 
between  these  cases,  where  the  contract  is  open,  and  where   it  is  not  so,  is  1^^  retani 
this:  if  the  contract  be  rescinded,  either,  as  in  this  case,  by  the  original  terms !??        . , 
of  the  contract,  where  no  act  remains  to  be  done  by  the  defendsn*  himself,  or  ii,^  Contract 
by  a  subsequent  assent  by  the  defendant,  the  plaintiff  is  entitled  to  recover  is  rescin 
the  whole  money;  and  then  an  action  for  money  had  and  received   will   Ue;ded»t 
but  if  the  contract  bo  open,  the  plaintiff's  demand  xt,  not  for  the  whole  sum,  ^^^°sh  the 
but  for  damages  arising  out  of  that  contract.  vendee  ro 

2.  pRixGr  E  v.  Taylor.  M   T.  1809.  C.  P.  'I  Taunt.  160.  celyeit^^ 

The  above  parties  being  possessed  of  contiguous  mines,  nearly  on  a  level,  ^^^  ^  ^^^ 
and  the  latter  having  no  engine   for  the  purpose  of  drawing  off  the  ^vater,  tract  may 
which  impeded  him  from  working  his  mine  unless  the  plaintiff 's  engine  was  be  in  all 
kept  in  use,  entered  into  the  following  agreement:  '^  I  hereby  agree  to  give  cases  res 
you  small  coals  for  your  engine,  to  draw  your  water  from  your  little  coal  and  winded  with 
my  coal,   as  they  now  stand,  on  condition  that  you   keep  your  engine  where  ^|{g°^^g„*  5 
she  now  stands,  &c."     This  agreement   was  performed  by  both  parties  foraciisproda 
sometime:  however,  before  the  contract  had  expired,  the  plaintiff  removed  eed  by  the 
his  engine  for  the  purpose  of  draining  a  larger  seam  of  coal,  which  lay  low-  wrongfal 
er;  and  therefore  required  more  power  to  drain  it:  upon  which  the  defendant  •«*<>'  de 
refiised  to  supply  coal  any  longer.     It  was  contended  for  the  plaintiff,  that  as  "J." Vj  of  <">• 
the  object  sought  by  the  defendant  was  removing  the  infury  he  sustained  ^rom|^y__,. 
the, wafer  flowing  in,  the  plaintiff  must  be  taken  to  have  performed  his  par?    ofties.t 
'(he  agreement  if  he  had  effected  the  desired  reduction  of  the  water  in  the  de* 
fendant's  mine.     The  plaintiff  had   a  verdict  for  such  a  quantity  of  coals   as 
*  Bot  in  another  esse,  where  part  of  a  contract  arose  upon  a  good  consideration  and 
part   of  it  on   a  bad  one,    't  was  holden  divisible,  and  that  the  partj  nnight  recover  on 
that  which  was  good;  Robinson  v.  Bland,  2  Burr.  1077;  S.  C    1  Blac.  Rep.  234:  abridged 
anf^.vnl   4.  p.  3S5;and  see  3T.  R.  418;  11  Fast,  166;  '3  East,  87;  15  East,  440;  4  Tannt. 
67.  105.  So  if  a  contract  beinaHo  upon  two  considerations,  and  ono  of  them  cannot  be  per- 
formed, this  will  not  nvoid  the  contrrct;  and  in  an  action  thereon  the  damages  shall  be  in- 
tended to  be  wholly  given  for  the  good  consideration;  see  Cro.  Eliz.  MS;  Sid.  38;  4  Leon. 
8;  Yelv»  56.     So  if  in  consideiation  of  two  things,   one  of  them  be  insufficient,  the  other 
is  valid;  see  Tid.  88;  Cro.  Eliz.  848;  Crd.  Eliz.  199. 

1  After  a  conttact  has  been  rescinded  by  one  part)!  in  consequence  of  the  total* non*per- 
formance  of  it  by  the  other  pirty,  he  may  recover  back  any  money  which  he  has  paid  un- 
der it,  provided  he  has  done  nothing  which  can  bo  considered  as  an  oxecntion  of  his  part  of 
the  contract.     As  to  the  cases  on  this  subject  see  p09t,  *it.  Money  Had  and  Received. 

%  So  where  the  performnnce  of  one  contricting  party  depends  upon  the  other  furnishing 
materials,  for  which  no  time  is  limi'ed,  the  former  may  abandon  the  contract  in  case  of 
unreasonable  delay;  Mawman  v.  («illett,  8  Saunt.  825.  n.  abridged  posf,  tit.  Insurance. 
And  where  there  vi  a  partial  failure  in  the  coinideration  upon  a  suTo  of  goods  by  sample,  as 
wheie  the  goods  do  not  correspond  with  the  sample,  they  may  bo  retnrned  to  the  vendor, 
or  notice  thereof  may  be  given  to  him    to  tnlte  them  away  if  they  be  bnlky;  so  where  a 
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would  have  been  adequate  to  the  working  the  engine  long  enough  to  drain  the 
'  defendant's  coal,  and  the  little  c-oal  free  from  water,  although  it  was  urged 
that  a  not  ce  ought  to  have,  been  given  bv  the  defendant  of  his  intention  to 
abandon  ^he  contract.  On  a  spec  a]  ease  reserved,  the  Court  said:  surely  it 
was  not  necessary  to  give  rhe  plaintiff  n'>tice  of  that  which  the  plaintiff  him- 
self did.  He  had  by  his  '>wn  act  rendered  the  bargain  totally  uncertain,  bj 
altering  the  state  of  the  circumstances.  He  had  vacated  the  contract  bj 
rendering  it  impossible  to  know  what  was  the  measure  of  sufficiency,  and  the 
pcsfea  must  be  therefore  delivered  to  the  defendant. 

3.  Smith  v.  Plomer.  £.  T.  1812.  K.  B.  15  East.  807.  abridged  atUCy  vol.  4. 

p.  75. 
But  if  no         p^  Q^^      r^^  determine  a  contract  which  is  determinable  upon  notice,  the 
an*  cMfT    '*^*'^'^  should  be  brought  home  to  the  other  contracting  party ;  and  it  is  not 
qnued  to  Je  enough  that  it  should  be  given  to  one  acting  adversely  under  some  supposed 
termtoe  the  derivative  title  in  the  law  from  that  party. 
ooDtioa        aiiM  of  a  cootract,  it  mottt  l>e  given  to  the  immediate  contracting  party. 

I   414  I  4.  El«  IS  V  Mortimer.  E  T.  18^5  C  P.    I   N.  R.  257. 

Aiid  where     This  action  was  brought  to  recover  the  price  of  a  horse.     It  was  agreed 
•  P**^^^  **"*  *^**  *^®  defendant  should  have  the  plaintiff's  horse  on  a  month's  trial,  in  or- 
afrale'Dd'  ^^*^  effectuate  its  sale,  if  the  defendant  liked  him,  at  the  price  stipulated  at 
ing  a  con    ^^^^  period.     The  de^ndant,  after  keeping  the  horse  for  a  fortnight,  intimated 
timet,  it       to  the  plaintiff  that  he  thought  the  price  too  high,  but  that  otherwise  he  liked 
in»*>  be      the  horse;  on  which  the  plaintiff  desired  that  be  would  return  it.     The  defen- 
done  within  ^iiiit,  however,  still  regained  the  horse  for  the  space  of  ten  days,  and  then  sent 
blfl*^"**   *^*™  hack,  but  the  plaintiff  declined  receiving  him.     The  plaintiff  had  a  ver- 
dict; and  on  a  rule  mm  to  set  it    aside,  it   was  contended  for  the  plaintiff  that 
the  defendant  had,  bv  this  declaration  to  the  plaintiff,  shown  that  he  did  not  in- 
tend to  take  the  horse,  and  virtually  rescinded  the  contract.     The  Court  held, 
that  the  contract  having  entitled  the  defendant  to  keep  the  horse  on  trial  for  a 
month,  he  was  not  bound  to  decide  till  then;  and  as  to  the  fact  of  his  having 
evinced  a  disinclination  to  keep  him,  his  opinion  of  his  value,  when  the  conver- 
sation occurred,  might  be  materially  changed  bv  the  lapse  of  a  month.     But 
in  all  ca^s  where  a  party  has  the  power  of  rescinding  a  contract,  and  is  desi- 
rous of  doing  80,  he  must  exercise  that  power  within  a  reasonable  time. — Rule 
absolute. 

5.  HiTNT.  V   Silk.  M    T.  1804.  K.  B.  5  East.  449;  S.  C.  2  Smith's  Rep  15. 
Bat  where       The  defendant  agreed,  in  considpra'ion  tf  10/.  to  let  a  h'>use  to  the  plaintiff, 
on  a  special  ^|ijch  the  defendant  was  to  repair,  and  execute  a  lease  of  within  10  days;   but 
oSe^art?  is *^®  plaintiff  was  to  have  immediate  possession;  and,  in  consideration  of  the 
to  do  an  *    aforesaid,  was  to  execute  a  counterpart  and  pay  the  rent.     The  plaintiff  took 
act  and  to   possession,  and  paid  the  101.  immediately;  but  the  defendant  neglected  to  ex- 
pay  money  ecute  the  lease,  and  make  the  repairs,  beyond  the  period  of  the  10  days;  not^ 
on  aeeruin  withstanding  which  the  plaintiff  still  continued  in  possession.      The  question 
th/otJwrin'*^''®  ^*®'  whether  the  plaintiff  could,  by  quitting  the  house  for  the  default  of 
the  mean    ^^  defendant,  rescind  the  contract,  and  recover  back  the  lOJ.,  in  an  action  for 
time  to  do  money  had  and  received.     The  learned  judge  before  whom  the  cause  was  tri- 
another  act  ed,  thought  that  the  plaintiff  was  too  late  to  rescind  the  contract,  and  that  his 
'r  ^"I'^i'^  ^^^  remedy  was  on  the  special  agreement,  and  therefore  directed  a  nonsuit, 
r.  ^^^  J   A  motion  was  now  made  for  a  new  trial.     The  case  of  Gibs  v.  Edwards.  7  T. 
contract  of  sale  is  concladed  by  the  payment  of  earnest,  and  the  purchaser,  on  the  goods 
being  tendered,  refuses  to  accept  them,  hot  reaneste  the  seller  to  sell  them  for  him,  which 
he  agreesno  do,  this  amoants  to  a  waiver  of  the  original  contract.     But  if  no  sach  reqnest 
be  made,  and  toe  seller  takes  back  the  goods,  he  may  avoid  the  contrsot,  and  sell  them  to 
another  penioo  dller  a  lapse  of  a  reasonable  time,  and  request  made  to  the  vendor  to  accept 
them;  Hinde  v.  Whitehoase,  7  East,  658.  abridged  posf,  tit.   Frauds,  Statute  of;  but  see 
3  Campb.  326.  n. 

*So  it  has  been  held,  that  after  a  contract  for  the  sale  of  goods  made  in  the  city  of  Lon- 
don, by  a  broker,  and  where  the  eoods  are  to  be  paid  for  by  a  bill  of  exchange,  the  seller 
is  dissatisfied  with  the  credit  of  the  vendee,  he  has  a  right  to  determine  on,  or  put  an  end 
to,  the  contract  within  a  reasonable  time;  Hodgson  v.  0a vies,  2  Campb.  580.  abridged 
po$ty  tit.  Principal  and  Agent. 
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R.  181 .  was  cited)  to  show  that  where  an  act  is  to  be  done  by  each  party,  un-  Mioa  there 

der  a  special  agreement,  and  the  defendant  by  his  neglect  prevents  the  plain-  ^^*  *°^  'he 

tiff*s  carrying  it  into  executim,  the  plaint  itf  mav  recover  any  in>ney  he  paid  J?"""''^*  J* 

under  it,  ill  an  action  for  money  had  and  received;  and  c  m^ ended,  that   the  i^ofp^^i*!^ 

same  principles  governed  this  case,  for  that  if  the  plainti  F  had  not  paid  the  day,  aod 

money  at  the  end  of  the  10  days,  yet  the  defendant  could  U'>t  have  maintain- permito  the 

ed  an  action  for  the  10/.  without  averring  that  he  had  put  the  house  in  repair,  agreement 

The  payment  of  the  money  before  the  time  was  not  a  just  execution  of  the  con-  ^  ^®  '" 

^  iract,  so  as  to  prevent  it  fr'>m  being  rescinded,  on  failure  of  the  performance  ^JfJ|2!  but 

on  the  other  side.     And  unless  the  defendant  performs  his  part  by  puttin^f  the  iii^  whole 

house  in  repair,  the  plaintiff  is  not  bound  to  eze^^ute  the  lease,  and  the  con-  m  not  com 

tract  has  wnoll^r  failed.     P  r  Our.     In  the  case  of  Gibs  v.  Edwards  there  was  pleted  with 

an  agreement  to  take  cord  wo<'>d,  which  was  to  be  coaled  and  cleared  off  the^"*  fhetiipe. 

premises  by  a  certain  time,  and  part  of  the  money  was  to  be  previously  paid.        ^  ^^ 

And    by  the  terms  of  the  contract  the  party  was  allowed  to   proceed  inft[i£^^ 

the   cording  of  the  wood  afler  the  payment  of  the  money.     In  this  case  you  sabetanlive 

are  permitted  to  enter,  and   then  to  pay  the  money  at  the  end  of  1 0  days  on  and  sepa 

executing  the  lease;  and  the  repairs  are  to  be  done  by  that  time.     Then  you  ^^te  part  of 

enter  and  pav  the  money  immediately,  and  d  s;>en9e  with  his  performing  his  **"  *?[''® 

agreement  at  the  time  app  >inted.     If  you   are  to  understand  the  m  >ney  to  j?^*?® 

have  been  paid  upon  condition  that  he   would  put  the  house  in  repair  in  due  ji^y^ii^  ^d^ 

time,  then  you  ^night  perhaps  re^toind  the  contract,  upon  failure  thereof  at  the  woald  re 

end  of  the  10  days^  but  you  oust  make  y  >ur  stand  tUore^  and  not  proceed   to^cind  the 

a  further  continuance  in  the  house  under  the  agreement.   You  have  in  fact  the  ^"^^^ 

benefit  of  the  10  day's  occupation,  and  after  that  time  there  is  no  rescinding  P^  ^^ 

of  the  contract,      xou  ought  in  this  case  be  able  to  put  the  other  party  in  the].  ^^^  ^^ 

same  situation  as  if  the  contract  had   not  been  made.     If  you  are  not  to  res-  expiration 

cind  it  immediately  upon  the   ex',)iration  of  the  iO  days,  what  period  is  to   be  of  that  day, 

fixed,  or  may  it  be  done  at  the  end  of  12  months.^     The  entering  and  paying  **"*  »hoiild 

the  money  before  the  time  was  your  own  fault. — Rule  refused.  not  coniin 

^  ^  ue  to  aot 

XIV.  RELATIVE  TO  THE  PERFORMANCE  OF  CONTRACTS.  Tgro^Iiient. 
See  tits.  Assumpsit,  an/e,  vol.  2.  from  144  to  460;  andpos/.  Performance,  ^  contract 
Plea  of  will  be  con 

HovEYWooD  V   Stove.   E.  T.  1814   K.  B.  2  Chit  Rep    142.  wdered  per 

The  plaintiff  ha^  contracted  that  if  he  did  not  approve  of  the  horse,  sent  tof<»J™«d  if 
.  him  by  the  defendant,  he  should  send  it  back,  with  a  brace  of  pheasants,  on  the  f^  ~, 
1st  ot  October.     The  pheasants  were  killed  on  the  1st  of  October,  and  sent  to  ^^  ||^^^      ' 
the  coach-oflice,  but  they  did  not  arrive  till  afterwards.     The  Court  held,  the  onght  to 
act  of  the  plaintiff  in  sending  to  the  carrier  on  the  1st  of  October  equivalent  to  have  been 
a  delivery  to  the  defendant;  and  that  he  had,  therefore,  in  fact  performed  theezpeeted  to 
contract  he  stipulated  to  consummate.  J*'®  ^^^^ 

XV.  RELATIVE  TO  TIIeIrEVIVAL  OF  CONTRACTS.         ^  contract 

Rex  v.  Inhabitants  of  Gresham.  H.  T   1786.  K.  B.  1  T.  R   101.  abridged  JJ^i^/J^^ 

nosfy  tit.  Master  and  Servant.  not  be  re 

Per  Lord  MnnsJUldy  C.  J.  If  it  appear  that  a  contract  has  been  once  dissol-vived  by  a 

vcd,  it  cannot  be  set  up  by  a  subsequent  agreement.  sabeequent 

^^^^ _______««_i^  agreement. 

XVI.  RELATIVE  TO  THE  EXCUSE  FOR  NON-PERFORJVI-      L  216  ] 

ANCE. 

(A>  On  account  of  the  act  or  god. 
Where  the  performance  of  a  contract  becomes  impracticable  through  the  act 
of  Grod,  and  there  is  no  provision  therein,  exonerating  the  contractor  from  the 
performance  under  such  circumstances,  he  must  answer  for  the  breach  of  it  in 
damages;  Shubrick  v.  Salmond,  3  Burr.  1637.,  abridged  atUey  vol.  6.  p.  310. 
322;  S.  P.  Atkinson  v.  Ritchie,  10  East,  630,  abr  dged  oti/e,  vol.  5.  p.  374; 
hence  a  freighter,  who  covenants  generally  to  load  a  cargo,  and  is  prevented 
from  so  doing  by  the  prevalence  of  the  plague,  is  liable  to  his  covenant;  Par- 
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ker  V.  Hodgson,  3  M.  *•  S.  '*61.  abridged  anip,  vol.  5*.  p.  367 ;  see  6  T.  R.  760. 

(B  On  account  of  an  act  op  i.aw. 
The  performance  of  a  contract  may  become  impracticable  through  an  act 
of  law.  As  where  a  man  man  marries  eifei$ie  who  has^  contrai  ted  debts  before 
coverture,  he  is  liable  to  discharge  them  in  her  life-time;  but  if  she  die  previ- 
ously he  will  then  be  discharged  from  the  payment  of  the  debts  by  the  act  of 
law.  But  tfan  attorney  agree  to  prosecute,  and  defend  all  suits  for  A.  B., 
and  he  be  afterwards  app!>inted  sheriff,  he  is  not  discharged  from  the  perform- 
ance of  the  contract,  because  an  attorney  is  not  bound  to  serve  in  that  office. 

(C)    Oit  ACCOUNT  OP  AN  ACT  OF  THE  PARTV,    AND    HEREIN   OF    CONDITIONS    PRE- 
CEDENT. -  .    - 

See  ante  tit.  Conditions,  from  p.  43  to  54. 
1 .  Edwards  v.  Weeks.  T,T.  1676.  C.  P.  1  Mod.  Rep.  262;  S.  C.  2  id.  259. 
A  parole  1q  an  action  upon  the  case  the  plaintiff  declared  that  defendant,  inconsider- 

dischAiige  gtion  that  plaintiff  would  deliver  tn  him  such  a  horse,  promised  to  deliver  the 
r  ^^7  I  P^^^^^i^i  i*^  ^^®"  thereof,  another  horse,  or  oL  upon  request,  and  als)  averred 
breach  id  ^^^^  ^^®  plaintiff  had  delivered  to  defendant  the  said  horse,  and  had  requested 
rafficieat  to  ^^9  &c-  ^^^  defendant  pleaded  that  the  plaintitf,  before  the  action  brought^ 
releaM  a  discharged  him  of  that  promise,  but  did  not  state  how;  to  which  plaintiff* de- 
contract      murred. 

not  onder         p^y  Q^y    If  he  had  pleaded  a  discharge  before  the  request  was  made,  the 
S0A14  p]ga  would  have  been  good,  without  showing  how  he  dischan^ed  him,  but  after 

the  request  once  made,  a  verbal  discharge  is  not  good;  therefore  the  plaintiff 
must  have  judgment.     See  2  Mod.  44;  4  id.  250;  3  Lev.  244;  Cro.  Car.  383; 
8  Taunt.  596;  2  Moore,  660.      ' 
Bttt  a  par     ^*  ^^^  ^'  '^^^  Mayor,  ^c.  of  Liverpool,  M.  T.  1802.  K.  B.  3"East,  86. 
ish  cannot       ^"  indictment,  after  stating  a  certain  highway  and  public  street  to  be  out  of 
discharge     repair,  proceeded  to  state  that  the  defendant,   &y  virtue  of  a  cerlain  (izref 
themeelves  metU^  before  the  making  and  laying  out  of  the  said  highway  and  street,  and  the 
by  any  a     building  of  any  of  the  nouses  therein  since  erected,  made  between  them  and 
greement     the  owner  of  the  land  over  and  on  which  the  street  was  made  and  the  houses 
from  a  lia    ^^^^^  hitherto  had  collected  and  received,  and  still  were  entitled  to  collect  and 
bility  to  do  receive,  every  year  from  the  occupiers  of  the  said  houses  respectively  a  cer- 
an  act  re     tain  sum  of  money  for  the  reparation  of  the  said  street,  and  that  the  defendants 
qairod  of     have  from  time  to  time  repaired  the  same,  &c.,  and  were  bound,  by  reason  of 
them  by      jjjg  premises,  to*  repair,  Sic.     General  demurrer  and  joinder      The  Court  held 
that  the  indictment  could  not  be  supported,  as  no  agreement  could  exonerate 
a  parish  from  the  common  law  liability  to  repair.     See  1  Vent  90. 

(D)  On  ACCOUNT  OF  THE  ACT  OF  A  STRANGER. 

If  a  contract  be  to  be  performed  by  a  stranger,  and  he  refuses,  it  is  no  ex- 
cuse for  the  non -performance  of  the  agreement,  because  the  contractor  has 
undertaken  that  the  stranger  shall  comply  with  his  stipulation;  see  1  Roll. 
Abr.  452.  As  if  a  contract  be  that  A.  B.'s  son  shall  do  a  certain  act  for  C. 
D.,  and  the  son  refuses;  see  22  £  4.  26.  b. 

(E)  Ov  ACCOUNT  OF  LEGAL  IGNORANCE. 

As  every  man  ought  to  be  cognizant  of  the  law,  legal  ignorance  is  no  ex- 
cuse for  the  non-pertbrniance  of  a  contract;  Bilbie  v.  Lumley,  2  East,  470. 
abridged  tit.  Money  had  and  received  Bur  whether  he  may  not  be  excused, 
if  the  payment  be.  made  under  an  uncertainty  of  facts  induced  in  some  measure 
by  the  defendant  iiimself,  seems  unsettled;  Chatfield  v.  Paxton,  2  Easty47]. 
n.  abridged  post^  til.  Money  had  and  received. 

,    (F)  Ov   ACCOUNT  OF  ERROR   IN  FACT. 

If  parties,  under  the  impression  that  certain  things  exist,  come  to  an  agree- 

*Bat  where  J.  C,  was  indebted  toS.,  and  R.  C.  wan  indebted  to  S.  and  also  J.  C,  and 
it  was  agreed  verbally  between  the  three  that  S.  should  tiansfcrthe  debt  doe  to  him  from 
J.  C.  to  the  accoani  of  R.  C,  and  S.,  in  pursuance  of  such  agreement,  delivered  to  R.  C. 
an  account  in  which  he  (R.  C.)  was  charged  with  the  debt  due  from  J.  C.  to  S.;  it  was 
hoiden  J.  C  was  not  thereby  discharged;  8  B.  &  C.  591;  S.  C.  4  D.  &  R.  417. 

t  As  the  cases  relating  to  release  apply  as  well  to  bond9,  deeds,  Ac  9S  to  contracU,  they 
will  bo  abridged  post,  tit.  Release. 
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meat;  on  discovering  their  mutual  error,  thev  may   show  it  as  an  excuse  for 

non-perfnrmance ;  Cox  v.  Prentice,  3  JVI.  •^  S    J  fl;  abridged,  pttal,  tit.  M  mey 

had  and  received.     And  if  money  has  beeii  paid  on  thai  basis,  it  may   be  re-*  [  218  J 

covered  back  in  every  case,  except  when  paid  into  c  jurt,  or  by  other  payment 

of  record,  Dickeson  v.  Bize,  1  T.  R.  :28-3  abridged /iu»«.',  tit  Money  had  and 

received^  see  also  2  T   R.  615.  ' 

(G)  On  account  op  bring  impossible. 

An  impossible  contract  is  v  )id,  as  if  it  be  tha  A.  B  will  go  to  Rome  the  next 
day;  see  Co.  Lit.  i  >6;  14  £  4.  S;  Leon.  189^  but  .if  two  things  be  contrac- 
ted for,  and  one  becomes  impossible,  it  is  no  excuse  for  not  performing  the 
other;  see  1  B.  &  P.  242. 

(H?  On  A.CCOUST  OF  an  alteration. 

An  important  alteration  in  a  contract  is  an  ex: use  for  the  non-perfi^rmance 
of  the  agreement;  see  4  T.  R  329, 

(I)  On  account  op  pgrpormance  being  illegal. 

No  contract  can  be  properly  carried  into  efiect  which  was  orii^inally  made 
contrary  to  the  jvovisions  of  law,  or  which  being  made  consist  nrlv  with  the 
rules  of  law  at  the  time,  has  become  illegal  by  virtue  of  .som"  su  ]uent  law, 
and  the  non-performance  of  <9uch  Cvontract  is  not  only  e.xcuseable,  but  a  matter  of 
peremptory  obligation  on  the  part  of  the  subjf*ct;  Atkinson  v.  Ritchie,  10  Eaat, 
530.  abridged  an/c,  vol.  5.  p.  374;  S.  P.  Barker  v.  Hodgson,  3  M.  &  S.  2e7. 
abridged  an/e,  vol.  5.  p.  367. 

vJ   On  account  op  creditor  being  executor. 

If  a  debtor  make  his  creditor  and  another  person  executors,  and  the  creditor 
neither  proves  the^ill,  nor  acts  as  executor,  he  may  maintain  an  action  against 
the  other  on  a  contract  entered  into  by  the  testator;  Rawlinson  v.  Shaw^  3  T. 
R.  557.  abridged  post^  tit.  Executor.  And  where  the  o!)ligee  on  a  joint  and 
several  contract  makes  one  of  the  contractors  his  e.xecutor,  the  other  is  there- 
by discharged;  Cheetham  v  Ward,  1  B.  St  P.  631.  abridged  ante,  vol.  p.  4.628. 

XVII.  RELATIVE  TO  THE  FORM  OF  ACTION  ON,    See  anUy  vol. 
i.  from  p.  170  to  18 1 ;  and  vol.  2.  from  p.  4!  G  to  425. 
Clement  v.  Guvhouse.  M.  T,  1803.  C.  P.  5  E^p.  83.  An  agra« 

In  assumpsit  Cot  wages,  bva  sailor,  the  plaintiff  admitted  that  he  had  signed  ■^•p^to 
the  stflp's  articles,  which  were  under  seal ;  on  which  it  was  objected  that  the  '^^'^^^** 
plaintiflf  ought  not  to  be  nonsuited,  as  he  ought  to  have  declared  on  the  deed.  ^„|,^,~  |^ 
The  ship^s  articles,  on  production,  concluded,  ^'  to  which  the  parties  have  set  |iie  original 
their  hands. "     Whereon  Chambre,  J.  held,  that  the  objection  could  not  be  inteotioa  of 
sustained;  observing,  that  though  the  seal  on  the  instrument  was  primary  evi-tbe  parties, 
denceof  a  deed,  it  was  not  conclusive;  it  appeared  clearly  from  the  language    f  219  | 
of  the  instrument,  that  the  parties,  did  not  intend  to  execute  a  deed,  though  ™*y^*  ^* 
through  ignorance  they  might  not  notice  the  seals. — Judgment  for  plaintiff.  1  •  •«b1 

'  contract. 

XXII    RELATIVE  TO  THE  EVIDENCE. 

*    (A^  In  genervi.. 
I.  CaFF  V.  Penn.    H.  T.  1813.  K.    B.  1  M.  S(  S.  2!.  The  mle 

In  assumpsit  on  a  special  agreement,  whereby  the  defendant  agreed  to  ac-  that  parole 
cept  from  the  plainti  ^  300  hog.^heads  of  bacon,  to  be  delivered  a!  fixed  times,  evidence* 
and  in  certain  quantities  therein  mentioned,  at  CBi?.  ner  cwt„  it  appeared,  that  ^^j?j*^* 
after  the  making  of  the  contract,  and  after  the  part  deliverv  of  goods,  a  verbal  contradict 
agreement  to  extend  the  time  for  the  delivery,  was  entered  into.    Subsequent- add  to,  or' 
ly  the  defendant  refused  to  accent  the  rest  of  the  bacon;  and  in  an  action  forvarj  writ 
the  non-acceptance,  it  was  objected  for  the  defendant,  that  this  was  a  written  *««  agree 
contract,  and  could  not,  therefore,  be   varied  bv  parol.       B  it  T^ord  Ellenbo- ™^'*'"' ^*'®* 

*  As  the  general  nlea  relative  to  agreemenU  and  contracts  have  only  been  considered  nn-  ^^  ^ 

der  this  head,  and  the  evidence  which  is  to  he  given  as  to  contracts  in  general,  applies  not 
only  to  agreemenUi  in  particalar  cases,  but  to  bonds,  covenants,  deeds,  ^c.  it  will  saffioe  to 
refer  to  the  tit.  of  Parol  Evidence,  where  all  the  cases  on  this  subject  will  be  collected  and 
abridged.  To  prove  that  a  contract  has  existed  and  been  abandoned,  the  specific  contract 
rnnat  be  proved;  Walker  v.  Constable,  1  B.  &  P.  806.  abridged  vol.  2.  p.  691.  696. 

VOL.  VI  19 


•\ 


146  CONTRACT.— Damage  J  in  Actiofis  oU. 

to  showing  rough,  C.  J.  said,  that  this  was  only  a  d'Hpensalion  -with  the  performance  o( 
thdt  after  ^jj^  contract,  in  respect  to  the  delivery  ot  the  bacon  at  the  8ti|>ulated  times. 
^•^*^'^The  plainti!*  had  a  verdict  subject  to  the  defendant's  motion,  to  enter  a  non- 
tract  the  ^"^^'  ^°  ^^  application  for  that  purpose,  the  Court  said,  that  the  evidence 
parties  a  had  been  properly  received,  for  this  was  not  a  parol  variation  of  the  contract; 
grecH  to  ex  but  what  has  been  done,  was  only  a  performance  of  the  original  contract;  the 
tend  the  parties  agreed  to  a  substitution  of  other  days  instead  of  those  originally  specifi- 
time  of  pf>T  gj  I'^ip  jjg  |)erformance,  but  still  the  contract  remained 

lormance;  ^  r^^  v.  the  Inhabitants  of  Laindon.  M.  T.  1799.  K,  B.  8  T.  R.  382. 
Drohibiube  ^^  ^**  resolved  in  this  case  that  parol  evidence  ought  to  be  received  for  the 
•zplanation  purpose  of  ascertaining  a  fact  collateral  to  the  written  instrument,  in  order  to 
of  an  eqniv  explain  the  intention  of  the  parties,  the  instrument  being  in  some  measure 
ocal  fact;    equivocal. 

Nor  that  S.  Pratt  v. M.  T.  1697.  cited  Bull.  N.  P.  173. 

the  contract  In  this  case  it  was  holden  that  where  the  consideration  on  which  the  con- 
"•*h*"fr**  .tract  is  founded  is  illegal,  the  defendant  may  take  advantage  of  it  by  showing 
wu   1  H*'giTOony,  usury,  compounding  felony,  See,  notwithstanding  there  be  a  different 

f '^20  I  *^^  legal  consideration  recited  in  the  instrument. 
Or  fraud.  4.  Doe,  d.  Roberts,  v.  Robkuts,  H   T.  1819.  K.  B  2  B.  &  A.  370. 

Per  Best,  J.     A  contract  can  be'  avoided  by  parol  testimony  of  fraud,  but 
that  cannot  be  done  where  both  the  parties  to  the  instrument  are  implicated  in 
the  fraud. 
Bat  parole  5.  CoKER  v.  Gut.  M.  T.  1801.  C.  P.  3  B.  &  P.  565. 

evidtinee         The  defendant,  heing  tenant  to  the  plaintiff  under  a  lease  containing  cove- 
<^*'>".^^^®    nants  on  the  part  of  the  defendant  lo  furnish  coals,  &c.,  in  consideration  of  a 
I*"     *^  certain  deduction  in  his  renl,  it  was  agreed  that  the  lease  shonld  be  surrender- 
•creement,  ®^>  ^^^  ^  ^^^  ^^^  granted,  omitting  the  covenants  respecting  the  coals,  &c. 
unless  there  The  agreement,  however,  which  was  of  the  same  date  as  the  new  lease,  oblig- 
is  some  la   ed  the  defendant  to  supply  the  dwelling-house  of  the  plaintiff  with   a  certain 
tent  Mnbi    quantity  of  coals,  and  other  necessary   fuel,  yearly   during  the   continuance 
gwty  in  Its  q£  j^g  term,  and  also  to  supply  to  the  plaintiff,  his  heirs,  &c.,   as  much  good 
wheat  as  he  or  they  might  need  for  the  con8um))tion  of  his  or  their  families. 
The  plaintiff,  subsequently  to  entering  into  this  agreement,  removed  from  the 
house  he  then  resided  in,  and  lived  at  W.,  on  which  the  defendant  di8CM>ntinu- ^ 
ed  furnishing  the  coals  and  wheat  stipulated  in  the  agreement;  and,  on  aasump-' 
sU  brought  on  the  agreenaent,  it  was  attempted  to  show  that  the  plaintiff  intend^ 
ed,  by  having  an  agreement  apart  from  the  lease,  to  confine  the  benefit  of  the 
oovenants  in  the  former  lease  to  himself.     But  the  Court  held  that  the  agree- 
ment must  receive  an  uniform  construction,  and  was  too  express  in  its  terms  to 
raise  any  ambiguous  impression  as  to  their  meaning,  in  the  absence  of  which 
parol  evidence  could  not  be  admitted. 

XXIII.  RELATIVE  TO  THE  DAMAGES,   COSTS  AND  JUDG- 
MENT.* 
Where  a     Leigh  v.  Paterson.  M.  T.  1818.  C.  P.  8  Taunt.  "40;  S.  C.  2  B.  Moore.  588. 
party  eoa        In  assumpsit  for  the  breach  of  a  contract  for  the  delivery  of  tallow,  it  ap- 
*jr*Il!iL''*f  P***"^*^***  ^^®  plaintiff  *s  broker  had,  in  September,  purchased  for  him  of  the 
teUow  ta    ^<»fe>*^an*«  a  certain  quantity  of  tallow,  to  arrive  in  all  next  December,  at  65». 
be  deliver    P®*'  c^*-  ^<5.     In  October  following  tallow  had  advanced  in  price  to  71^.  the 
ed  in  aU     cwt.,  whereon  the  defendants  proposed  that  the  plaintiff  should  rescind  the 
next  Dt     contract  on  receiving  a  sum  of  money,  which  the  latter  refused  to  accede   to. 
£em5er,  it  when  the  defendants  informed  him  that  they  had  disposed  of  the  goods,  and 
thlTt  to  de°®^"*^  not  perform  their  contract;  the  plaintiff  declined  giving  up  the  contract, 
faalt  of  de  ^^  throughout  insisted  on  its  completion.     On  the  31  st  December  tallow  had 
^  The  jadgment  in  favour  of  the  plAintiflT  in,  that  he  recover  a  specified  sum  awessed  by 
a  jnrVy  or  on  reference  to  the  master  for  his  damages,  which  he  has  snstaioed  by  reason  of 
the  oefendant's  non-performance  of  his  promises  and  undertakings,  and  for  fall   co«t0  of 
suit  to  which  the  plaintiiT  is  in  all  cases  entitled  in  this  action,  thoogh  the  damages  recover- 
ed be  under  40*,  unless  the  judge  certify,  under  the  48  Eliz.  c.  6;  see  also  antcy  voK  2.  p. 
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Tisen  to  81«.  the  cwt.     The  defendants  suffered  judgment  to  goby  default; 'i^^'y  *b« 
and  on  the  execution  of  a  writ  of  enquiry,  the  damages  were  estimated  at  the  ▼•odi^  wm 
price  of  tallow  in  October,  on  the  supposition  that  the   plainti    had  the  option  *^  33  ^  ^ 
of  buying  tallow  at  7I».     On  a  rule  nisi  for  a  *e-assessmrnt  under  a  new  writ  estimate 
of  enquiry,  and  to  set  aside  the  old  inquisition,  the  Court  said:  the  defendants  damages  at 
alone  could  not  destroy  the  mutuality  of  the  contract;  they   were  therefore  the  market 
bound  to  deliver;  they  had  till  the  last  moment  of  the  31st  December  for  that  P"ce  of  tal 
purpose;  and  though  the  fluctuation  in  price  has  worked  a  benefit  to  the  plain- J?*^/^"  ^^ 
tifi;-  it  might  have  equally  enured  to  that  of  the  defendants.     Though  the  plain-  ^^l^Sl. 
tiff  might  have  purchased  tallow  at  a  less  price  in  October,  he  was  not  under 
any  obligation  so  to  do.^-Rule  absolute. 

ftontratiaUl)!  (Commerce.     See  tU.  Excise  and  Ciistoins. 

COIIttS  JFOtmnm.     See  tits.  Declaraiion;  IndicinurU:  a  fid  particidar 
iUles. 

^OtLttK  IPHCem-      See  tits.   Declaralion ;   Indidmeni  ;  and  partieular 
'Hlles. 

ftonttfbtttfou. 

See  tits.  Bail,  Bankrupt,  Executor  and  Administrator,  Guarantee,  Insur- 
ance, Partners  and  Partnership,  Party-wall,  Principal  and  Surety,  Salvage, 
Sheriff,  Ship  and  Shipping,  Trustees. 

1.  Button  v.  Etre,  T.  T.  1815  C.  P.  6  Taunt.  289;  S.  C.  I  March.  603. 

Id  assumpsif  for  money  paid,  it  appeared  that  two  partners,  A.  and  B.,  ©n  J'**"*^  P**<^ 
the  26th  of  August,  1809,  agreed  to  dissolve  the  partnership,  as  from  the  1  Bt  j^^,^^"*^^ 
January,  1810,  and  that  neither  of  them  should,  ader  signing  the  deed  ofdis-  tractor  for 
solution,  make  atfy  .purchase  to  bind  the  other,  but  that  every  such  purchase  another  un 
should  be  on  his  own  private  account.     On  the  27th  of  October,  1810,  A.  a8-deraa6<||ttit 
signed  his  property  to  his  creditors,  who  covenanted  not  to  sue  him,  and  that,  "^'^  claitn, 
it  they  did,  the  deed  of  assignment  should  be  a  release  to  him;  which  deed  ^&b  ^'^-J^^^  "^ 
signed  by  B.     A.,  after  signing  the   deed  of  dissolution,   having  contracted  from  the 
debts  in  the  name  of  the  firm,  B.  paid  them.     It  was  contended  that  the  de-  latter, 
fendant's  deed  of  composition  operated  as  a  release  in  law  to  both  the  partners 
of  the  debts  which  the  plaintiff  had  therefore  paid  in  his  own  wrong,  and  con- 
sequentlv  was  not  entitled  to  recover  them  back  from  the  defendant. 

Sed  per  Cur.  We  are  of  opinion,  1st,  that  B.  was  liable  for  those  debts, 
the  covenant  not  to  sue  A.  not  operating  as  a  release  to  B. ;  and,  2d2that  sup- 
posing it  had,  the  creditors  would  have  haid  an  equitable  claim  on  B.,  which 
would  have  justified  his  paying  the  money,  and  therefore  that  B.  was  entitled 
to  recover  it  from  A.  as  money  paid  to  his  use.  [  222  I 

2    Child  v.  Mo^iley.  T.  T.  1800.  K.  B.  8  T.  R.  610.  So  if  sever 

Per  Lord  Kenyon,  C.  J.    I  remember  a  case  in  Rollers  Abridgment  where  *'  dioe  at  a 
a  party  met  to  dine  at  a  tavern,  and  after  dinner  all  but  one  of  them  went  ^*^®™»  *■<* 
away,  without  paying  their  quota  of  the  reckoning,  and  that  one  paid  for  all  |]j^  reckon 
the  rest ;    and  it  was  holden  that  he  might  recover  from  the  others  their  aU'  iog,  he  may 
quat  propoftions.  aue  the  rett 

for  their   aliquot  proportiona. 
3.  CoWELL  V.  Edwards.  T.  T.  1800,  C.  P.  2  B.  &  P.  268.  S.  P.  Turner  And  co- 

V.  Davies     Summer  Sessions,  1796.  K.  M.  2  E^p.  478.  aareties  are 

The  plaintiff  having  entered  into  a  bond  jointly  and  severally  with  five  other  raciproeal 
persons,  exclusive  of  the  principals,  as  sureties,  three  of  them,  of  whom  one  v  h«hlefar 
was  the  defendant,  paid  their  share  of  the  whole  sum,  and  the  plaintiff  paid  ^^  "^  * 
the  residue;  and,  considering  the  defendant  and  one  of  the  said  sureties  whO||,o|L(||h^y 
had  paid  as  the  only  solvent  parties,  called  on  the  defendant  to  pay  such  a  sum  are  respon 
of  mooey,  as,  when  the  share  paid  by  the  fourth  surety,  not  then  called  on,  was  sible  for  an 
deducted,  would  amount  to  one-third  of  the  money  paid  to  the  obligees.     The  Ij  ^  <>'< 
plaintiff  had  a  verdict;  and  on  a  rule  nisi  for  a  new  trial,  the  Court  observed,  Jfjj/"* 
that  it  was  too  late  to  deny  that  one  co-surety  might  maintain  an  action  for  ^ij^^i^  .^^ 
pontributiOD  against  his  co-sureties;  but  expressed  their  decided  opinion  that,  aeearei. 
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notwithstanding  the  insolvency  of  some  of  the  plaintiffs,  the  defendant  could  not 
.  at  law  be  called  on  for  more  than  one-sixih  of  the  sum  o:ipinally  secured. 
The  defendant  having  intimated  that  he  \>  ould  resort  to  a  court  of  equity,  and 
having  offered  to  waive  his  costs  if  the  pla-ntiff  chnge  to  enter  a  nonsuit,  the 
plainti  act  eded.  See  :2  B.  &  P.  270;  i  Rol  Abr.  ^20.  pi.  15;  3  Bulst.  162; 
Jenk.  3^24.  pi.  27. 
BoaBurety  4.    Di  NN  v.  Slfe.   H.  T.    1817.   C.  P.    1  Moore,  2. 

ui  an  ID  A  banker  having  consented  ta  advance  and  accommodate  A.  B    with  the 

boDfTniav    ^^*"  of  .VOtO/.,  proN  idf  d  he  could  procure  a  proper  security  for  their  indemni- 
bring  an  ac^y>  -^-  B-  P-cvailed  on  the  plaintiff  and  defendant  to  become  sureties  in  a  joint 
tion  for  con  and  several  b«.nd.  which  they  consented  to  do      Subsequently  being  called  on 
tribation  a  for  payment,  the  plainti   ,  without  any  communication  with  the  defendant,  his 
Itaifist  hia    co-surety,    gave    the   tianker   a   warrant   of    attorney,    and  the   bond   was 
thT'^*^*    thereupon  delivered  up.     In  an  action  by  the  plaintiff  to  recover  from  the 
l,ag"gi^^o*u  defendant  a  proportionable  part  of  3000/.,  it  was  urged  that  the  warrant  of  at 
anbaoquent  torney,  given  by  the  f'laintiff  was  in  satisfaction,  and  not  in  aid  of  the  bond, 
aecarity  to  and  that  conseqiientK  fhf  dr'rndant   was  discharged.     The  jury,  however, 
the  ob)i       found  for  the  plaintiff;  and  on  motion  to  set  the  verdict  aside,  the  C<  urt  said, 
'^^hlf*"^  that  the  f>lainti    having  been  railed  on  for  payment  of  the  whole  amount,  waa 
paid  the      ©"titled  to  sue  the  defendant  for  a  contribution,  notwithstanding  the  warrant  of 
anm  coodi    attorney. — Rule  refused, 
tioned  on     t.be  bond,  without  the  knowledge  or  consent  of  such  co-sarety. 

5.  K  LI  Y  v.  Vf.knon     H  T.   1804.  K    H.  N.  P.  5.  Esp.  194. 
Bat  where       The  two  plaintiffs  and  the  defendant  had  issued  writs  offeti  facias,  directed 
three  had     to  the  sheriff  of  H.,  who  i^as  prevented  from  levying  in  consequence  of  a  bill 
I   .22:>  I    of  sale,  at  the  instance  of  one  A    B.     To  induce  the  sheriff  to  sell,  notwith- 
entered  lo   standing  the  bill  of  sale,  the  plaintiffs  and  defendant  joined  in  a  bond  to  the 
and  aeveral  ^'^^"^'  ^Y  which  they  bound    hrmselVes  jointly  and  severally  to  indemnify  him. 
bond  of  in    In  ct^nsequence  of  the  she  rifV  selling  the  g<ods    A.  B.   brought   an  action 
demnity  to  against  him,  and  recovered      Whcreui  on  the  sheriff  applied  to  the  parties, 
a  fiheriff  Tor  under  the  bond,  to  repay  him  the  sum  levied;  and  the  plaintiffs  in  this  action 
the  protee    having  paid  the  whole  amount  to  the  sheriff,  and  al.«o  that  of  defendant,  brou^ifht 
Bwrate  ill' ^''*"'"^'*''  against  him  to  recover  the  anuunt  paid.        ut  Ellenhorough.  C.  J. 
teresu,  and^^'*^'  though  the  parties  had  entered  into  a  joint  bond  to  the  sheriff  it  was  for 
the  aberiflr   their  respective  interests,  and  for  their  separate  debts,  and  therefore  they  cculd 
bad  com      not  join  in  an  action  for  restitution  apainst  the  sheriff.     Nonsuit, 
polled  two   of  them  to  pay  the  whole  sum.  it  was  holden  that  they  conld   not  maintain  a  jointcction 
against  the  third  for  contribation,  bat  that  they  should  have  sued  separately.* 
6    OwsTow  V.  Ogle.  E.  T    181 1.  K.  B    i:^  East,  $38. 
So  where        The  declaration  set  out  an  agreement  which  had  been  entered  into  between 
otvnera'of  a  ^*^'^^*'"  V^^  owners  of  a  ship,  thereby  each  and  every  of  them  did  agree  that 
ahip  agreed  *^^  ®^'P  ^^' "'^   proceed  on  a  certain  voyage,  under  the  exclusive   manage- 
that  she       nient  and  contr*  1  of  one  of  them  as  ship's  husband:  and  that,  after  the  s-hip  re- 
■boold  sail  turned  fr(;ni   her   voyage,  a  full  account  should  be  made  cut  of  the  said  ship 
under  the    and  her  concerns,  and.that  the  neat  profits  should  be  divided  according  to  the 
exclusive     proportions  in  the  said  ship,  after  deducting  all  charges  and  expenses.     The 
mem  ofoDo  ^^^'^'■^t'^n  then  alleged  that  the  ship  returned,  &c.  whereby  it  was  the  duty  of 
of  them  aa  ^^f  defendant,  as  hu:^hand  of  the  said  ship,  to  make  out  a  full  account  of  the 
ahip*8  bus    said  ship  and  her  concerns,  he,  yet  the  defendant  had  not  made  out  a  full  ac- 
band,  and    eount  of  the  said  ship  and  her  concerns  in  the  said  voyage,  &c.     There  was  a 
that  after     second  count  similar  to  the  first,  onlv  stating  the   agreement  to  he   made  bc- 

SliccoTn*^^.*^^"^**®  P^^"*^^  *^"^  ^^'®^^^"^  ®"^^  persons,   not   naming  them.     To 

ahoDld  he  V*^*^  declarati<*n  there  were  certain  demurrers:  Ist,  That  the  plaintiff  and  de- 
made  ofthe  fendant  were,  with  certain  <ither  parties,  part  owners  in  the  ship,  and  that  the 
adventure,  action  is  brought  on  a  partnership  account  relating  to  it.     'id    That  the  plain- 

*  So  if  two  of  three  assignee^i  pay  the  bill  of  the  solicitor,  they  cannot  sue  the  other 
jointly  for  hi.«i  proportion;  Mrand  v.  Roulcoft.  3  I'.  &  }\  285^.  abridged  vol.  8.  p  804  But 
if  two  assignees  jointly  retain  a  tnes.«!ienger,  .md  one  of  them  is  compelled  to  pay  his  bill, 
he  may  sue  his  co-aaaignee  for  contribolion;  Ifart  v.  Biggs,'  Holt,  245;  abridged  ante,  vol. 
9.  o  804 
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tiff  ought  not  to  have  sued  alone,  but  jointly  with  those  intereptcd.     Sd .  That  •'*d  the  net 
it  does  not  appear  by  the  agreement  to  be  the  duty  of  the  defendant  to  make  ^^  ^  . 
out  a  full  account  of  the  ship,  Sic.     4th.  That  ;he  defendant  is  not  liable  to  an  proponioo 
action  at  law.     5th    That  the  defendant  was  not  bound  to  make  out  a  full  ac-  it  waa  held 
count,  which  might  comprehend  accounts  of  several  voyages.     6th.  That  it  that  each 
does  not  appearthat  the  defendant  had   the  means  of  making  out  a  full  ac- P^i'^  o^ner 
count.     7th.  That  the   defendant  was  not  bound  to  divide  the  profits  of  the  *^*^°'^.  "?* 
said  voyage',  although  he  might  be  oound  to  divide  'he  neat  profits  of  the  ship  hnaband  * 
and  her  concerns.  eeparately 

I^er  Cnr.     The  covenant  to  account  is  «everaK  and  the  object  of  the  cove- upon  this  a 
-nant  seems  to  have  been  to  prevent  a  suit  in  equity.     The  defendant,  who  was  8ra^>»«at' 
the  ship^s  husband,  and  who  alone  could  have  the  information   necessary,  waa 
bound  to  make  out  the  account      The  concerns  of  the  ship  must  be  taken    [  ^^  I 
ivith  reference  to  the  voyage.     It  is  so  limited  by  the  terms  in  which  the  breach 
is  laid.     The  neat  profits  must  mean  afier  all  charges  and  expenses  deducted. 
Judgment  for  the  plaintifil*.     See  £  • -leston  v.  Clipsham,  I  Saund.  153. 

7.  Turner  v,  D  vies.  Summer  Sessions,  1796.  K.  B.  i  Esp.  478.  A  rarely 

This  action  was  brought  for  contribution  under  the  following  circumstances:  ^"*  ^^ 
one  E.  having  an  executim  in  his  house  at  the  suit  of  B.,  the  latter  o^ered  tOgjiiered  not 
take  a  warrant  of  attorney  from  the  plainti^and  another,  and  the  plaintiff*  pre- liable  to  his 
vailed  on  the  defendant  to  join.     The  plaintifiTtook  a  bill  of  sale  from  £.;  and  eo-sarety 
being  ultimately  obliged  to  pay  the  money,  brought  this  action  for  contribution.  ^^^^.  P""® 
Lord  Kenyon  held  that  the  general  hahility  of  co-sureties  to  contribution  was  KT?  u* 
varied  in  this  case  by  the  fact  of  the  defendant   having  joined  in  the   security  ^\^^^  \^ 
at  the  instance  of  the  plaintiff,  who  having  secured  himself  bv  a  bill  of  sale,  had  bad  gived 
less  reason  for  calling  on  the  defendant      Verdict  for  defendant.  bis  gaaran 

\y  at  the  instance  of  the  latter,  and  he  had  hinMelf  taken  a  security  from  the  principal. 
8.  Merryweather  V.  Nixan.  E  T   179'>.  K   B.  8  T.  R.  186. 

One  A.  B.  having  recovered  in  an  action  founded  on  fori  against  the  plaintiff^**  <*°®  ®^ 
and  defendant,  and  having  levied  the  wh'^le  of  the  damages  on  the   present  ?®**™* 
plaintiff',  brought  an  action  for  money  paid  to  the  use  of  the  defendant   for  a^„g„  can 
reiinharsement  of  a  moiety.     But  the  court  were  of  opinion  that  this  action  not  claim 
could  not  be  maintained  as  between  joint  wrong  doers,  where  the  former  re-  eontriba 
coverv  was  for  a  tori.  *»<>"  acainat 

0,  Farlbrother  v.  Avsley.  E.  T  1808.  N.  P.  I  Campb.  346  abridged  post/**®  ^^*"®"- 

tit.  Sheri'V.  ^^  ^^^  ^^ 

Per  Lord  Ellenborough,  C.  J      According  to  the  preceding  case  of  Merry-  ^^^j^^j  ^ 
weather  v   Nixan,  no  action  can  be  maintained  for  a  contribution  among  joint  gaimt  a  co- 
wrong. doers,  and  therefore  a  promise  of  indemnity  is  not  to  be  implied,  if  one  trespasBer. 
man  commit  a  trespass  at  the  request  of  another. 

10.  TiiWiiTK  V.  Warver.  T.  T   177.3,  1  Esp.  N.  P.  Digest.  88. 

The  plaintiff  and  defendant  had  agreed  to  buy  stock  and  tickets  for  time  on  So  where 
speculation,  which  they  accordingly  did  by  a  broker;  and,  being  losers,  the^'^^P*'^ 
plaintiff  paid  all  the  money,  and  then  brought  this  action  against  the  defendant  concerned 
for  the  moiety.     But  the  court  held  that  the  action  would  not  lie^  for  the  trans-  in  illegal 
action  was  illegal,  as  contrary  to  stock-jobbinfif  acts,  and  both  plaintiff  and  de- stock  job 
fendant  parties,  and  observed  that  to  allow  the  party  to  maintain  an  action  foun-  bing.* 
ded  on  a  contract  forbidden  by  the  statute,  would  be  to  destroy  the  statute. 

Control,   Uoavtr  of •     See  tits.  East  India  Company;  Mandamus.  L  ^^o  | 

,      ^ContUtnarf  CapfetrtO*     See  ante,  tit    CommUm^rU,  vol.  5.  p.  564. 
A  writ  of  confumace  capiendo  is  given   instead  of  the  writ   de  excommnnicato 
capienio,  for  non-appearance   in,  or  disobeying  orders  of,  any  ecclesiastical 
court,  or  for  contempt  of  such  court;  see  I  Tidd,  379.  7th  ed. 

*  Bot  in  a  sabaeqaen^  case  it  was  holden,  that  if  two  persons  jointly  engage  in  a  stock- 
jobbing transaction  and  incar  In^  s,  and  e  ploy  a  bro!<er  who  pays  the  dinerences,  and 
one  of  tbem  repays  the  br>kor,  with  the  privity  and  consent  of  the  other,  the  whole  sum, 
be  indv  recorer  a  moiety  from  the  other,  in  an  action  for  money  paid  to  his  use,  notwith- 
MUoding  the  7  Geo.  2.  c.  8.  Petrie  v.  Hannay,  ST.  R.  418.  abridged  post,  tit.  Stock- 
Jobbing. 


I.  ClJiiM  OF  CO^'USA^CE. 

(A)  is  WHAT  CASES  CONUSANCE  MAT  BR  CLAIME1>. 

(a)  Id  general,  p.  2^25.  h  Whe*-e  it  shall  be  claimed  as  consequent  upon, 
and  incident  to,  the  thing  granted,  p.  ^23S.  (c<  Where  it  shall  be  claimed  on 
account  of  an  action  arising  partly  within  the  franchise,  p.  ^26. 

(B)  By  WHAT  COURT  IT  MAT  BE  CLAIMED. 

(a)  In  general,  p.  2^6.  (h)  Under  a  general  grant,  "2^1,  (c)  Under  a  spe- 
cial grant,  p.  237. 

iC   Bt  what  persons  it  may  be  claimed,  p.  227.  ' 
(D)  Time  and  vaniser  ofclai>iing  conusance,  p.  237. 

II.  PLEA  OF  CONUSANCE,  p.  230. 

I.  CLAIM  OF  CONUSANCE* 

(A)  In  what  cases  conusance  mat  be  claimed. 

(a)  Jn  general. 

The  privilege  of  claiminff  conusance  does  not  apply  to  cases  where  there 
would  consequently  be  a  failure  of  justice;  sfo  Hardw.  607;  as  in  replevin; 
because,  if  the  plaintiff  be  nonsuited,  a  second  deliverance  should  be  granted, 
which  the  franchise  raen^^t  issue;  see  ?  Inst.  140;  or  qwn-f  impedii;  see  44 
£.  3.  29.  b;  26  E.  3.  73;  Co.  Lit.  134;  or  Waste;  see  1  R  4.  5;  or  Attaint; 
I  ^^^  see  Dyer,  202;  Keilw  210;  Co.  Lit.  294.  And  this  privilese  is  confined  to 
local  actions;  4  Inst.  2 13;  1  Sid.  I03;«and  applies  only  to  t nose  as  were  in 
esse  at  the  time  of  the  grant,  and  does  not  extend  to  those  created  since  by  act 
of  parliament,  except  where  a  common  law  action  is  given  against  a  person  bv 
another  name,  as  debt  against  an  administrator;  see  14  Hen  4.  20b;  22  Ed. 
4.  22.  It  seems,  however,  to  be  a  general  rule,  that  the  species  of  actions  in 
which  consuance  is  allowed,  depends  entirely  on  the  charter  by  which  the  fran- 
cbise  has  been  granted;  see  I  Rep.  259;  Cro.  Car.  87;  15  Bast,  534;  11 
East,  543. 
(6)  Where  it  nhall  he  claimed  as  consequentliponj  andincident  tOy  the  UUng  granted^ 

Where  a  court  has  conusance  of  the  principal  matter,  it  shall  have  conusance 
of  an  incident;  see  Dyer,  fol.  60;  Comb.  278;  as  by  graiit  of  comisafice  qfori" 
ginaly  a  man  shall  have  conusance  of  resummons;  see  Br.  Continuance,  pi. 
40.  cites  26  Ass.  24;  44  E  3.  '29,  3  H.  4.  6.         • 

(c)  Where  ii  shall  he  claimed  on  account  of  an  action  arising  partly  within  the 

franchise. 

Where  an  action  is  brought  of  a  thing  done  partly  within  a  franchise,  and 
partly  out,  if  it  be  a  thing  that  cannot  be  severed,  then  the  franchise  shall  not 
nave  conusance;  see  8  H.  31  b.  As  in  trespass  for  a  battery  in  one  place, 
and  continuance  in  another  place,  if  one  of  the  places  be  within  a  franchise, 
yet  conusance  shall  not  be  granted  because  it  is  an  entire  trespass;  see  8  H« 
6.  31.  b;  46  E.  3.8  b;  11  H.  4.  10;  29  E.  3.  356;  2  Roll.  Rep.  48;  38  £. 
3.  22;  4  E.  3.  8. 

(B)  Bt  what  court  it  mat  be  claimed. 
(c)  In  generaL1[ 

*  Is  defiaed  to  be  an  intervention  by  a  ihird  person  demanding  jndicatore  in  the  caose 
against  the  plaintiff  who  has  chofien  to  commence  his  action  eat  of  the  claimant's  eonit; 
see  Gilb.  C.  P.  192;  1  Sellon,  ch.  7;  Bac.  Ab.  Conrts,  D.  8;  2  Wils  409;  Willes,  288. 
It  is  in  form  a  qnestion  of  jorisdiction  between  th*-  two  courts;  see  Fortes,  Rep.  167;  6 
Yin.  Abr.  688;  and  not  between  plaintiff  and  defendant,  as  in  the  case  of  a  plea  to  the 
inrisdiction,  and  therefore  it  mast  be  demanded  by  the  party  entitled  to  conusance,  or  by 
his  representative;  see  Fortes.  Rep.  '57;  5  Vin.  Abr.  688;  12  Mod.  666.  A  plea  to  the 
jorisdiction  must  be  pleaded  in  person,  but  a  claim  of  conusanee  may  be  made  by  attomev: 
see  2  Wils.  410;  6  Vin.  Abr.  699  /  /  j' 

t  According  to  6  Vin.  669.  there  are  three  norts  of  inferior  jurisdictions;  the  1st,  to  hold 
pleas,  which  is  merely  a  (oncarrent  jorisdiction,  and  can  neither  be  claimed  nor  pleaded; 
the  2d  is  a  general  conusance  of  pleas,  which,  being  intended  for  the  benefit  of  the  lord, 
may  be  claimed  by  hitoi,  though  it  cannot  be  pleaded  by  the  defendant;  the  Sd  is  a  cona- 
aaace  of  nleas  with  exeluaive  words,  as  where  the  king  era nte  to  the  city  that  the  inhabi- 
tants shall  be  sued  within  the  city  and  not  ehetohere.    This  being  an  exein|it  Jariedieiion, 


CONUSANCE.— H^Ao  niay  clam.  iSl 

MaOdalbn  Collboe'h  case    M.  T,  1673.  K.  B.  I  Mod.  164.  The  chM 

Anunpsit  against  the  president  and  Sf-.holars  of  M.  College,  in  Oxford,  for  <5«"«'  of 
goods  sold  and  delivered.     The  chanceilor  of  the  university  demanded  conu-    ,  ""';[•"' 


saoce  by  virtue  of  charters  of  privilege,  granted  to  the  university  by  the  ^^ing'StlL  ma 
progenitors,  and  confirmed  by  an  act  of  parliament,  whereby,  amongst  other  d^j,^*^- 
things,  power  is  given  them  to  hold  pleas  in  personal  actions,  wherein  scholars  nixance  of 


or  other  persons  are  concerned .     And  it  was  resolved,  that  the  university  ought  an  action 
to  have  cognizanoe,  and  the  demand  was  allowed.  ^  *■  rap^rl 

(6^    Under  a  i:eneral  grani,  ^*'^!^ 

Under  a  general  grant  the  judge  shall  not  have  conusance  of  pleas  ^^«re*J^^^^j^j, 
he  is  himself  party ,  and  where  the  plea  is  to  be  held  before  himself;  see  40  £.  geholara.* 
.^3.  lO.  b;  B  H.  9.  21     b.   As  in  trespass  against  a  mayor  and  several  of  the  com- 
monalty, the  mayor  and  commonalty  shall  not  have  cognizance  on  a  general 
grant  of  conosance,  because  they  cannot  be  judges  in  their  own  cause;  see  38 
E.  15.  b;  10  H.  4.  9;  Bendl.  88.  pi.  134. 

(c)  Undi-r  a  special  s^anf. 

If  conusance  of  plea?  be  granted  tipecialiv  iicef  ipsimet  sU  parsj  he  shall  not 
have  conusance  in  an  action  in  which  he  is  himself  party,  because  he  shall  not 
be  his  own  judge,  unless  it  be  granted  further,  that  if  he  be  party  that  he  may 
make  another  judge,  see  8  *{.  H.  19  b.  But  upon  such  grant,  licii  insimei  sit 
purs;  if  it  be  granted  that  if  he  be  partv  that  the  plea  shall  be  held  before  hie 
steward,  he  shall  have  conusance,  (or  there  the  steward  shall  be  judge; 
see  8  H   6.  30.  b;  Br.  tit.  Conusance,  pi.  27 .  Hob.  87  Conusance 

(C)    By  WHAT  FERSOVS  IT  MAY  BE  CLAIMED.  may  bo 

DuNCOMBP.  V.  CiiuncH.  M   T.  1695,  K.  B.  1  Salk.  ^.  whT^de 

Per  Holt,  C.  J,     Though  a  bill  be  filed  against  the  warden  as  in  custQdy,  fo„j]^t  -^ 
he  may  plead  his  privilege;  for  the  difference  is,  where  a  person  is  here  in  ae-  in  actaal 
tual  custody  he  is  liable  to  all  actions;  but  if  he  be  only  on  bail,  he  may  plead  cnatody  of 
his  privilege.     See  Bro.  tit.  Conusance,  50;  Carth.  12.  the  mar 

(D    Time  and  manner  of  claiming  conusance  ehal.t 

I.  Wild  v.  Vili.ers.  H.  T.  1693.  K  B.  Cr^rob.  319.  [  228  ] 

Ejectment  in  court  of  Ely,  removed  by  certiorari.     Defendant  demanded '^«  claim 
conusance  for  the  Bishop  of  Ely,  being e  royal  franchise:  but  Holt,  C.  J.  s**^  ggJ^^J^'moBt 
there  mast  be  a  new  declaration  in  this  court,  and  then,  after  the  defendant's  y^  ^^^^  ^^^ 
appearance,  the  conusance  is  to  be  demanded;  and  if  he  will  not  appear,  you  ter  appear 
may  have  9,  procedendo.  ance; 

2.  Wells  v.  Treherx.  M.  T.  1737.   C.  P.  Barnes,  346;  S  C.  Prac.  Reg. 

96.  S.  P.  Kendrick  v.  Ky.V4sto\.  H.  T  1764.  K.  B.  1  Blac.  454. 
Per  Cur.     Claim  of  cognizance  must  be  disallowed  as  coming  too  late,  afler  And  before 
plea  pleaded  and  replication  tendering  issue.  P^^f 

3.  Rrx  v.  the  Ch\nceli.ob  op  the  University  op  Cambridge.  H.  T.  1725. 

K.  B.  10  Mod.  125;  2  Ld.  Ravra.  1339:  S.  C.  8  Mod.  148;  S.  C.  Fort, 
may  be  either  claimed  or  pleaded;  see  Br.  tit.  Conasance,  52;  1  Blac.  Rep.  197;  and 
Crosi  T.  Smith,  2  lid.  Raym.  886.  abridged  ante,  vol-  5,  p.  284.  Hence  it  is  a  geoeral 
rale,  that  wherever  the  defendant  nan  plead  to  thejarii>diction  of  tYie  court,  there  the  lord 
of  the  fraoohtse  may  claim  conteance,  bat  not  vice  versa;  see  Gilb.  C.  P-  198.  This 
privilege  of  claiming  conasance  is  confined  to  eoartu  of  record;  2  Inst.  140. 

*  And  in  a  late  case  it  was  allowed  in  K.  K  on  a  clitim  made  by  the  vice  chancellor  of 
the  Univenity  of  Oiford,  daring  the  vacancy  of  the  office  of  chancellor  by  death,  on  be- 
half of  the  nntversity;  Williams  v.  Bnikendeo,  11  East,  543.  abridged  pott,  tit.  Univer- 
sity. 

t  Bot  it  shall  not  be  allowed  where  the  defendant  is  a  stranger,  not  having  any  property 
within  the  franchise;  <ee  22  .Ass  c.  8.  Nor  where  the  action  id  heie  against  an  heir  on 
the  bond  of  hji«  ancestor,  and  he  has  no  assets  within  the  jorisdiction  of  the  inferior  coart; 
■eeCro.  Jac.  602;  2  Rol-  Rep.  48.  Vor  shall  it  be  allowed  where  the  plaintiff  iff  an  at- 
torney or  an  olBcer  of  this  coart,  and  oonseqoently  privileged  to  sae  here;  see  Lit.  Rep. 
40;  3  Leon.  149.  And  in  the  Excheqaer  of  Pleas,  a  member  of  either  oniversity  cannot 
set  ImL^rivilege  against  that  of  an  oificer  or  accoantaut,  or  against  any  person  suing  as  a 
debtor;  this  ccrnrt  not  being  mentioned  in  their  charter  ol  exemption;  see  Hardr.  188.  So 
a  claim  of  conaiance  was  refased  to  the  aniversity  of  Oxford,  the  party,  though  a  mem- 
ber, not  being  a  resident  ut Oxford ;  Ifnyes  v.  Long,  T.  T.  1766.  C,  P.  2  Wils.  310.  abridg- 
ed post,  tit.  rniversity. 


1  ^  CONUSANCE.— JlfajMw?r  o/  ciatrntng. 

202;  S.  C.  1  Stra.  557.   S.  P.  Neal  v.  Deucton.  H.  T.    166^.  K,  B  1 

Lev.  89,  S.  C.  1  Sid.  103.  S.  P.    Kendrick  v.   Kvnaston.  H.  T.  1764. 

K.  B    I.  Blac.  4.74. 

And  impar      In  an  action  of  assault  and  battery,  afler  a  general  imparlance  given  from  one 

laoce;         term  to  another,  conusance  df  pleas  was  claimed.     But  the   Court  said,   that 

this  claim  being  afler  impadance  was  tpo  late:  and  in  Rastall's  £nt.  128.  all 

claims  of  cog/it/to/>/act/orMm  are  entered  betbre  imparlance.     It  is  too  late  to 

claim  imparlance  of  pleas  after  essoin,  and  by  parity  of  reason  afler  impar- 

lance 

4.  Leasinobt  v.  Smith.  H.  T.  1763.  C.  P.  2  Wils.  406.  S.  P.  Woodcocke 

V.  Brooke.  E   T.  173Y  K.  B.  Ca.  Temp.  Hard.  241. 
And  onght     p^  q^^      Cognizance  of  pleas  ought  to  be  claimed  in  the  first  instance,  or 
^    dad  *    *^®  ^^^^  day  the  party  has  in  court,  even  upon  the  return  day  of  the  writ,  ifthtf 
the  firat  io  cAuse  of  action  appears  therein;  if  it  does  not,  then  on  the  first  day  given  in  the 
stance;        declaration. 

5.  Rex  V.  Agar.  H.  T.    1772.  H.  T.  J 772.  K.  B.  5  Burr.  2820.  abridged, 

po5/,  tit.  University. 
Or  at  the       Per  Cur.     The  established  rule  of  law  is,  that  conusance  must  be  claimed 
firit  day;   jq  i\^^  fj^st  instance,  or  at  the  first  day.     And  this  must  be  admitted  to  be  a  ve- 
a«  in  tres     j^y  proper  and  reasonable  rule.     For,  if  there  were  not  some  restriction  as  to 
iumpxit  bj  ^^^  ^^^^  of  claiming  conusance,  inconvenience  would  ensue.     If  the  claimant 
original,  it  were  permitted  to  come  at  any  time,  ho  might  suffer  the  cause   to  be  alm<«t 
mntt  be       gone  through  before  he  made  his  claim:  which  would  be  an  apparent  prejudice 
claimed  onto  suitors.     Therefore,  if  you  will  interrupt  the  ordinary  course  of  justice,  you 
^®  '•ji"?"    ought  to  stop  the  plaintiff  or  prosecutor  in  the  first  instance.     Though  all  the 
wnt:^      ^  ancient  resolutions  concur  in  this  opinion,  yet  there  has  been  variety  of  opin- 
ions what  should  pr  should  not  be  accounted  a  coming  in  the  first  instance  with- 
I  "-iiB  I    in  the  rule.     And  this  notion  '^of  coming  in  the  first  instance''  which  some 
have  said  must  be  "the  first  day,"  others  "that  it  must  be  every  day")  is  to 
be  expounded,  according  to  the  authorities,  by  the  true  meaning  and  reason  of 
the  rule;  and  not,  in  every  case,  to  be  strictly  confined  to  the  same  point  of 
time.     For  instance,  the  return  of  the  original  writ,  ip  trespass,  where  place  is 
named,  or  praa^cipe  qtiod  reddaJ,  where  land  is  demanded,  may   be  the  first  in- 
stance; because,  m  these  cases,  the'writ  tells  where  the  cause  of  acti(  n  arises. 
But  in         -^"^  ^^  ^^^^  ^^  detinue,  it  is  otherwise:  for  it  is  not  kn<'wn  wher^  the  contract 
debt»  de      or  obligation  was  made;  and  therefore,  till  the  plaintiff  has  counted,  the  claim 
tinae,  and   needs  not  to  be  made      So  in  replevin,  the  place  where  the  cattle  were  taken 
replevin,  it  Joes  not  appear  fill  the  plainti    has  counted,  if  it  be  between  strangers.      But 
wiM  '^*.  ""^P^®^^"  issued  against  the  lord  of  the  franchise  himself,  there  the  lord^s 

claim  would  come  too  late,  af\er  the  count;   because  the  law  intends  that  he 
knew  where  the  taking  was  made,  being  himself  a  party;  and  so,  by  not  de- 
'  manding  his  privilege  on  the  writ,  he  gave  the  court  seisin  of  the  cause;  for  f  ho 

.      lord  must  use  no  demy, 
of  conu""  ^'  Parker  v.  Edwards.  H   T.  1692  K.  B.  1  Show.  352;  S,  C.  Holt.  181. 
sance  mnst       ^^  trespass  cognizance  was  claimed  by  the  vicc-chancpllor  of  Oxford  by  his 
be  made  in  attorney.     But  the  Court  rejected  him  because  he  had  no  warrant  of  attorney 

Ecnon,  or  under  the  seal  of  the  chancellor,  for  it  ought  to  he  claimed  either  in  person  or 
y  "Jtor      by  attorney. 
"'y»*  7.  Paternoster  v.  Graham.  T.  T.  1730.  }C.  B.  2  Stra.  810. 

And  when  The  university  of  Cambridge  claimed  conusance,  and  produced  the  certifi- 
^'^^'"j^j'j  j^  cate  of  the  chancellor,  that  the  parties  were  of  the  university;  and  upon  a  rule 
ent*rcd*on**^  ^^^^  cause,  it  was  objected  that  the  claim  ought  to  be  entered  on  the  roll, 
the  roILt     ^^^  of-thal  opini  n  were  the»Court. 

*  As  by  the  bailiff  of  the  franchise;  see  Bro.  Conusance,  86.  50;  or  by  the  chancellor, 
vice-chancellor,  or  dcpaty  vice-chancellor  of  either  of  the  universities;  see  II  East,  552; 
Hardr.  605;  I  Sid.  108;   1  f.ev.  87;  and  tit.  post,  Univereities. 

t  But  ill  Browne  v.  Renouard,  12  East.  12  abridged  post,  tit.  University,  claim' of  con- 
usance was  allowed,  notwithstanding  objections  to  the  mode  in  which  it  was  made  and  en- 
tered on  tho  record. 
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8,   Foster  v.  Hexam.  H.  T.  1^97.  K,  B    J  Lord  Rtiym.  427;  S.  C.  1 

Salk.  mS. 

On  a  demand  of  conusance  ofploas  f  r  the  bishop  of  £ly,  in  trespass,  quare  And  if  tb« 

clauatanfnsat^  which  was  pending  in  this  court,  being  removed  hither  by  cer- ff^nchiae 

iiorari^  first  the  warrant  oi'attorne}'  under  the  bishop's  seal  in  Latin^  was  read;  °*  *™|"*-^ 

and  then  the  record  <if  the  plea  a?  it  stood    and  the  record  went  on,  et  modo  ad„^^  2>^ '„ 
>  ••  Tii     ■  ■  r    ^       ..      ^  .       '     .  .        u      not  loan 

nancdiem  vrmt  epiacop.  ±jUm8ts  pa-  J.  S.    ;//aw   suum  et  peht  co^t/ton,  o^c.  ^^^  on  any 

qmadiciiy  that  the  place  where,  &c.  is  within  the  liberty  of  the  bishop  of  £ly,ezprMi 

and  then  the  entry  proceeded;  qtuesiium  iSf  of  the  plaintid,  si  quia  diavere  ^tte- charter,  a 

al^S^c.^  super  quo  allocaiWj  &c. ,  and  then  a  day  was  given  upon  the  roll  to  the  par-  fo"*»«"  »1 

ties  at  Ely,  &c.,  et  dictum  est  to  the  bishop  (juod  veleris  ^u^tiHft  fiat.  Holt,  C3.  J.  r'^^^SJ?  -?  • 

doubted  as  to  this  sort  of  pleading,  for  he  said,  that  the  true  way  of  pleading  .|-.     |.  ^ 

was  to  allege  an  immemorial  u-age,  and   then   also  [iroduce  the  allowance  in^oiirt  or  in 

K.  JB.  or  eyre,  for  such  privilege  lies  not  in  prescription,  but  in  grant;  and  be-  eyre  mutt 

cause  if  the  charter  «irere  before  the  time  of  memory,   viz.  Before    I  R.  1  the  *ie  stated.*^ 

said  charter  could  not  be  pleaded;  therefore,  by  the  stat.  de  quo  warrantOy  18 

K.   1.  you  may  lay  an  usage  time  out  of  mind,  which  is  an  argument  of  an  an-* 

cient  grant,  time  whereof,  &c.,  and  then  show  the  allowance.        liit  without 

such  usage,   the  presumption  of  law  fails;  Keilw.  189;  1    Sid.  103;  and  in 

that  case  you  ought  to  show  your  patent.  '  See  9  Co.  27.  b.  28.  a.' 

II.  PIEA  OF  CONUSANCE. 

A  plea  of  conusance  being  a  demand  of  sf^mething  quod  sibi  dehetuTy  it  must 
state  every  thing  that  is  to  take  away  the  general  jurisdiction  of  the  superior 
court;  and  the  whole  ought  to  be  set  forth  with  all  the  proceedings  in  the  superior 
court,  till  the  instant  of  making  the  claim.  And  if  the  plea  be  insufficient  in 
form  or  substance,  it  may  be  demurred  to;  or  the  facts  therein  alleged  may  be 
traversed  by  the  plaintiff;  see  2  Wils.  410;  Comb.  319;  Rast.  Ent.  129. 

<EOfftoerSfOH.  :  See  tit.   Trover. 

®0nbesarncr.    See  tits. 

Bankrupt,  Bond,  Contract,  Composition  with  Creditors,  Copyhold,  Debtor 
and  Creditor,  Devise  and  Bequest,  Freehold,  Grant,  Infant,  l.ease,  Legccy, 
Release,  Remainder,  Reversion,  Uses  and  Trusts,  Vendor  and  Purchaser, 
Will, 

1.  PoucHER  V.  Normal.  H.  T.   18^5.  K.  B,  3  B  &  C.  744;  S.  C,  6  D.  8l  ^ 

R.  648.  S.  P.  Davibs  v.  Sibley.  6  D.  &.  R  4. 
In  assumpsif  on  a  promissory  note,  and  for  business  done  by  the  plaintiff,' as  Ths  rale 
a  conveyancer,  it  appeared  that  the  plaint  i     was  neither  a  barrister  nor  an^'*!<'hi|ro 
atto-ney,  but  that  he  had  taken  out  his  certificate  pursuant  to  the  44  Geo.  3.  J***!!^!!?? 
c.  98.  s.  II      It  was  objected  that  the  plaintiff  could  not  recover  on  the  count  ^^^^  p|,  ,| 
for  work  and  labour  done  as  a  conveyancer;  and  of  that  opinion  was  the  LordeUnu  ffom 
Chief  Baron,  who  tol4  the  jury  that  the  plaintiff  was  not  entitled  by  law  to  re- recovsring 

*  Soeh  altowaace,  or  in  the  ense  of  an  exprsM  charter  or  private  statnte,  then  the  char- 
ter itfelf  or  an  ezempi ideation  of  it  ander  Ihe  great  eeal;  see  1  Areh,  K.  B.  Prac.  141;  or 
an  exemplification:  see  i  H.  B!ae.  454;  or  copy;  lee  I  Arch,  K.  B.  Prac.  189;  or  of  the 
private  statate,  miut  be  prodaced  in  court. 

The  claim  ia  exhibited  in  court,  and  a  motion  is  made  that  it  be  allowed.  Then  on  th^ 
claim  and  other  docaments  above  mentioned  being  read,  the  Coort  ffrant  a  rale  apon  the 
plaintiff  to  show  caose  why  the  conosance  shoald  not  foe  allowed,  and  apon  caiise  shown  or 
defaolt  mede,  the  Coart  make  the  rale  absolute,  or  discharge  it,  as  in  ordinary  cases; 
Browne  v.  Renooard,  1 1  East,  10.  abridged  post^  tit.  University. 

If  conosance  be  allowed,  a  transcript  of  the  record  is  sent  to  the  inferior  coort,  bat  the 
record  itself  remains  here;  and  if  the  pl.iintiff  afterwards  cannot  have  jostice  done  him  in 
the  court  below,  he  may  have  a  re  summops  upon  the  record  remainiqg  in  this  court;  see 
1  Sellon,  257;  Tidd,  570.  If  the  claim  be  allowed,  a  day  is  given  on  the  roll  for  the  lord 
of  the  fVanchise  to  hold  his  court,  and  the  justices  are  commanded  to  be  there  on  that  dav; 
see  Rast.  Enr.  129;  2  Wila,  411;  2  Ld.  Raym.  886;  12  Mod.  644;  SSalk.  79.  And  if  a 
re-summons  issue  on  failure  of  right  in  a  franchise,  the  lord  of  the  franchise  shall  never 
ufterwards  have  conusance  of  that  plea;  see  Jenk,  34;  5  Vin.  Abr.  576. 
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a  eoiDp«n    cover  any  thing  in  respect  of  his  business  done  as  a  conveyancer.     The  jury 
sation  for    found  for  the  defendant;  and  on  motion  to  set  it  aside,  the      ourt  said:  to  the 
bwiDoa      general  rule  that  every  man  who  devotes  his  labour,  his  talents,  or  his  time,  to 
no"applT    t^®  service,  shall  be  entitled  to  a  recompence,  there  are  two  exceptions;  name- 
to  a  certMi  ly,  barristers  and  physicians,  whose  professional  occupation  is  f/uidciaw  Aono- 
eated  cob    rarium^  that  they  act  not  from  any  mercenary  feeling,  but  with  a  view  to  an  ho- 
Toyancer.    norary  reward.     There  is,  therefore,  nothing  to  place  a  certificated  conveyan- 
cer not  at  the  bar,  in  a  different  situation  from  an  attorney  practising  as  a  con- 
veyancer, or  a  surgeon,  who  stands  in  the  same  situation  as  an  attorney.     It  is 
dear  he  is  entitled  to  recover;  if  we  wer*  to  hold  otherwise,  he  would  be  m  a 
condition  of  great  hardship;  for,  from  the  very  nature  of  his  business,  he  can- 
not anticipate  the  amount  of  his  fees.     Rule  absolute. 

2.  Jenkins  v.  Slade.  E.  T.  1824.  C.  P.  N.  P.  1  Car.  270. 
T^agh  a  j^  certificated  conveyancer,  who  was  neither  an  atiorney  nor  a  barrister, 
rale  hM  brought  an  action  for  work  and  labour  done  by  him  as  a  conveyancer.  But 
»een  hoi  Best,  C.  J.  said.  How  can  the  jury  say  what  his  labour  is  worth  ?  The  plain- 
deo  to  ob  tiflfis  entitled  to  the  money  paid  out  of  pocket;  but  I  am  of  opinion  that  a  cer- 
tain, (tficated  conveyancer  can  maintain  no  action  for  his  fees. 

•tOtttfCtfOtl* 

See  tite,  Deer,  Excise,  Fishery,  Game,  Highway,  Justices  pf  the  Peace, 
Lottery,  Malt,  Manda:nus,  Master  and  Servant,  Outlawry,  Overseers,  Plate, 
Smuggling,  Stage  Coach,  Stills,  Thames,  Vagrant  Act. 

*  A  eoQviction  is  a  record  of  the  somraary  proceedings  apon  any  peoal  statote,  before  oae» 
or  more  justices  of  the  peace,  or  other  persons  duly  authorised,  in  a  case  where  theo0end- 
er  has  been  convicted  and  senteDced.     The  examination  and  punishment  of  the  ofTendera 
ia  a  summary  manner  by  justices  of  the  peace  out  of  their  sesfiions,  and  without  the  inter- 
vention of  a  jury  or  an  open  trial,  are  founded  entirely  upon  a  special  authority,  conferrei 
and  regulated  by  statute.     No  new  offence  is  cognizable  in  that  manner,  nnleas  expressly 
made  so  by  act  of  parliament;  and  all  the  proceedings  under  an  authority  so  created,  must 
be  strictly  conformable  to  the  regulations  prescribed   by  the  special  law  io  each  instance* 
from  which  all  their  force  is  deriTod.     Their  proceedings  are  matters  of  record;  see  1  Salk. 
200;  2  Bl.  Rep.  1146;  5  D.  &  R.  568;  SB.  &  C.  649.     It  becomes,  therefore,  a  part  of 
the  magistrate's  duly  to  record  the  proceedings  in  a  formal  shape;  see  2  T.  R.  286;  1  Str. 
147;  Paley  on  Convictions.    The  object  in  this  note  will,   therefore,  be  to  advert  to  the 
particular   steps  which  must  be  taken  previously  to  the  conviction;  the  peculiar  mode  m 
which  the  instrument   itself  ma^t    be  drawn  up,    and  the  steps  that  must  be  taken  to  give 
effect  to  it  where  valid,  or  avert  the  consequences  of  it,'  when  an  informality  in  law  or  fact 
renders  such  a  course  available,  being  the  particular  subject  of  inquiry  in  the  text.     First> 
then,  it  is  requisite,  in  all  summary   proceedings  of  a  penal  nature,  that  there  should  be  an 
information  or  complaint,  which  is  the  basis  of  all  the  subsequent  proceedings,  and  without 
which  it  seems  that  the  justice  is  not  authorize  I  in  intermeddling;  Lofll.  240;  except  when 
he  is  empowered  by  statute  to  convict  on  view.     If  the  information  uppears  to  justify  the 
interferenee  of  the  magistrate,  the  next  step  is  to  give  the  parly  accused  notice  of  the  ac- 
cuaation,  and  an  opportunity  to  answer  it,  by   issuing  a  saromous  cootai  >iog  the  substance 
of  tho  charge;  1  Salk.  181;  6  Mod.  4( ;  8  id.    164   n.  a.     For  offences  merely  arising  bj 
penal  statutes,  and  not  connected  with  any  breach  of  the  peace,  a  justice  has  no  authority, 
as  necessarily  incident  to  the  cognizance   of  the  offence,   to  apprehend  the  accused  in  toe 
first  instance,  or  even  aAer  a  summons  and  definit,  but  can  only   summon  him  to  attend, 
and  in  default  of  his  appearance  proceed  ex  parte;  4  D.  &  R.  734;  6  id.  668;  S.  C.  4B« 
9l  C-.  649.     The  power  of  enforcing  appearance  by  compnlKory  means  is,  however,  some- 
times supplied  by  statute,  directing  the  magistrate  first  to  summon  the  perty,  and  upon  de- 
fault or  non-appearance  to  issue  a  warrant  tor  his  apprehension;  see  6  Geo.  2.  c.  20.  s.  7; 
6  Geo.  2.  c.  29.  s.  22;  16  Geo.  2.  c.  88.  s.  6;  20  Geo.  2.  c.  89;  26  Geo.  2.  c.  80.  s.  17; 
31  G.  2.  c.  29.  s.  84;  1  Geo.  4.  c.  66.  s.  8;  6  Geo.  4.  c.  88;  2  D.  £l  R.  600;  2  Bing.  67. 
If  the  defendant  appear,  any  irregularity  in  the  summons,  or  even  the  want  of  a  summons 
altogether,  become  immaterial;   I  Str.  261 ;  2  Mod.  1786;  1  Salk.  883;  2  id.  428;  1  East, 
049;  except  it  be  in  a  case  where  a  special  form  of  summons  is  required  by  the  act,  which 
may  not  have  been   complied   with;    Cowp.  80.     Upon  the  defendant's   appearance,  he 
Mther  pniys  time,  or  confesses  the  charge,   or  denies  it,  and  makes  defence  immediately. 
In  the  first  case,  if  he  pleads  not  guilty,  and  requires  time  for  his  defence,  and  to  produce  hie 
evidence,  it  is  reasonable,  and  the  law  seems  to  require  that  the  party  should  be  allowed  a  pro- 
pei  interval  for  that  purpose;  3  Burr.  1786;  1  East,  469.  The  hearing  may  either  be  upon  the 
application  of  the  defendant,  or  for  any  other  cause  be  adjourned  to  a  subsequent  day,  taking 
care  not  to  exceed  the  time,  ifanv  he  limited  bvtlio  act.  for  making  thp  conviction :  SEast^ 
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I    RELATIVE  TO  THE  FORM  OF  THE  CONVICTION.  [  232  ] 

:A'  Grneral  requisites,  p.  234. 
(B)  Particular  requisites. 

1 .  *A<i  to  the  statement  of  the  information . 
(a)  As  to  the  tim&  it  was  exhibited,  |>.  '242.  (6)  As  to  the  place  where  il 
was  exhibited,  p.  244.  (c)  As  to  the  name  and  style  of  the  justice  before 
whom  lodged,  p.  244.  (d)  As  to  the  names  of  the  parties,  p.  245.  (e)  As  to 
the  time  the  offence  was  committed,  p.  247.  (/)  As  to  the  place  where  the 
offence  was  committed,  p.  248.  (g)  As  to  the  description  of  the  charge, 
p.  249.  [  233  ] 

2.  Ab  to  the  atatemenl  of  the  summons,  p,  257. 

3.  Jh  to  the  staieinent  oj  defendants  appearance,  p.  258. 

4.  j9s  to  the  confession,  or  denial  oJ  the  accused,  p,  260. 

5.  As  to  the  evidence, 

(a)  As  to  the  namesof  the  witnesses,  p.  262;  (6)  As  to  their  competency, 
p.  ^62.  (c)  As  to  the  evidence  being  on  oath,  p.  263.  (d)  As  to  its  being 
giren  in  defendant's  presence,  p.  263.     («)  As  to  the  charge  itself,  p.  266. 

6.  Jh  to  the  statement  of  adjoummenis,  p,  275. 
1.  As  to  the  jadgmeni^ 

(a)  As  to  its  form. 
{a  \)  In  genera],  p.  275.     (6  1)  As  to  including  several  offences  and  pen- 
alties in  one  judgment,  p  277.     fc  1)  As  to  the  penalty,  p.  279.     (d  I)  Ab 
to  the  adjudication  of  the  costs,  and  necessary  expences,  p.  282. 

(6)  As  to  the  entirety  of  the  judgment,  p.  283. 
8.  As  to  the  conclusion y  p.  283. 
II.  RELATIVE  TO  THE  DRAV^ING  UP  THE  CONVICTION, 
p.  283. 

III.  RELATIVE  TO  DEFENDANT'S  RIGHT   TO  A  COPY  OP 

THE  CONVICTION,  p  284. 

IV.  RELATIVE  TO  FILING  THE  CONVICTION  AT  THE  SES- 

SIONS, p.  285 
V.  RELATIVE  TO  THE  CONSTRUCTION  OF  CONVICTION, 
p.  285. 
VI.  RELATIVE  TO*  THE   CONSEQUENCES   OF  A  CONVIC- 
TION, p.  286. 
VII.  RELATIVE  TO  APPEALS  ON  CONVICTIONS. 
(A^  General  rules. 
(a)  Nature  of,  p.  291.     {b)  Whether  of  right,  p.  292.     (c)  When  joined 
with  a  commitment  not  appealable  p.  293. 

(B)  As  to  the  notice  and  recognizance,  p.  293. 

(C)  As  TO  THE  FLACE  TO  WHICH  THE  APPEAL  OUGHT  TO  BE  MADE,  p.  296.  [  234  ] 

(D)  As  TO  THE  LIMITATION  OF  THE  APPEAL,  p.  296. 
(E^  As  TO  ADJOURNMENT  ON  AN  APPEAL,  p.  298. 
(F)    As  TO  THE  HEARING  OP  THE  APPF.AL,  p.  298. 

VIIL  RELATIVE  TO  THE  REMOVAL  OF  CONVICTIONS  BY 
CERTIORARI. 

(A)    As  TO  ITS  NATURE  IN  OENBPAL,  AND  WHEN  IT  LIES,  p.  299. 
(B-    As  TO  THE  TIME  AND  MODE  OF  ISSUING  IT,  p.  302. 

(C)  As  TO  THE  RETURN  OF  IT,  302. 

(D)  As  TO  THE  SUBSEQUENT  PROCEEDINGS,  p.  304. 

467.  If  the  charge  be  cenfeMed,  nothing  more  remains  for  the  macjitrate  but  to  pass  judgment 
and  impose  the  penalty •  If  the  deYendant  appears  and  denies  the  cbaree»  or  neglects  to  appear 
after  being  dniy  nammoned,  the  next  step,  is  to  snbstantiate  the  information  Uy  testimony. 
For  that  pnrpose  the  prosecutor  or  informer  must  produce  his  witnesses  to  prove  the  facta 
alledged.  When  the  case  and  evidenre  have  been  heard  on  both  sides,  it  remains  for  the 
magistrate  to  convict  the  party,  or  to  dismiss  the  complaint,  according  to  bis  judgment  up- 
on the  circnmstaoces.  So  fir  it  has  been  deemed  advisable  to  notice  those  steps  which  are 
preliminary  to  judgment  and  conviction.  A  more  minute  invefttigntion  will  be  postponed 
until  a  subsequent  part  of  the  work,  under  the  foMowing  tits.:  Informations,  Justices  of 
the  Peaoe,  Ifcc.  and  see  Paley  on  €onvictieni,  by  Dewling,  p«  17,  ^. 
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IX.  REL  *  TIVE  TO  THE  RESPO  VSIBIMTY  OF  PARTIES  ACT- 
ING IV  PU  ».SUANCE  of,  vide  ar^ey  tit.  Const.ijle:  e/po»/,  Jus- 
tices of  the  Peace.    . 


I.  RELATIVE  TO   rHE  FORM  OF  THE  CONVICTION.* 

J*^**J®''  I  A)    Gen  tRAf.  REQUISITES  "f 

invl^hdd,       ,    n^  ^    Roberts.  M.  T.   1725.  K.    •.  4  Ld.  Raym    1376:  S.  C. 
lami  a  can  cj*       /Tko 

vietion  Stra.  603. 

nivt  ragn        The  defendant  was  convicted  upon  the  6  &  7  W,  3.  c.  1.  for  swearing  a 

Urlj  state   hundred  oaths.     But  the  conviction  was  quashed,  because  the  record  was  that 

A]ltb«  jadi  the  witness  proutitit  Bacramtniumy  &c.,  whereas  it  ought  to  have  been  in  the 

*J"  P^*^  present  tense,  prcssUL 

?J^^7  ^-  ^^*  ^-  Landbn,  T.  T.   1721.   K.  B.   1.  Str.  443. 

tense;  -^A  conviction  of  a  forcible  entry  was  moved  to  be  quashed,  because  taken 

Wbero        before  justices  ad  pacem  in  comitalu  i)riudict*>  tonservatuium  assipuiiviy  without 

therefore  a  saying  pw  comitatu,     Sed  per  Cut\     Let  it  be  quashrd  f  >r  another  fault — tiiat 

conviction   it  is  in  the  preterperfect  tense,  acccssunus  ei  vidimus:  whereas  it  should  have 

for  a  forci  been  in  the  present  tense 

I    i?!!l^  I    ^^  ^*®^  ^^  ToTth  the  view  in  the  past  tense,  aeeesaimua  et  vidimus;  it  was  qaaabed. 
J  23o   I  3.  R^x  v.  Ham..  T.  T.  17^6   K.  B.  I  T  B.  320. 

deci^oiM  ^°  **  conviction  on  the  22  Car.  2.  c.  1 .  against  the  defendant  for  su  bring 
hive  relax  ^^  unlawful  assembly  to  be  held  in  his  house,  it  was  objected  that  the  inibrnia- 
ed  this  rale,  tion  ^^  not  in  the  present  tease  But  the  Court  overruled  the  objection,  say- 
ing that  it  was  better  in  the  past  than  the  present  tense,  because  it  referred  to 
a  time  passed,  namely,  the  time  of  making  the  information. 
Thejudg  4.  H^ll  v   Clarke.  H.  T.  1671.  K,  B.   1   Mod.  81. 

•  p»«nt»*««lf  Writ  of  error  of  a  judgment  in  Whitechapel.  After  th  record  was  read, 
et,  proper  H**^*'>  ^-  «^-  '^^^^ '  ^^^  ^^^^  <^^*  C"urt  ought  to  be  in  the  present  tense  as,  procctp- 
ly'to  be  re  ^^^  ^'>  ^^^  pracejitum  JuH.  But  the  acts  of  the  party  may  be  in  the  preter- 
eorded  in  perfect  tense;  as  reni/  el  pn^hilii  kic  in  curia  qnaudthn  i^uertlam  suamy  and  the 
the  present  continuances  are  in  the  preterperfect  tense,  SLSivcuerwit  wi  veniunt.  But,  up- 
tense,  on.  another  exre}>tion,  the  ourt  gave  time  to  move  it  again. 
Thegener  5.  R^^  v   Lewellin.  T.  T.  1689.    K.  B.  1   Show.  48.  S.  P.  Bacov.  v.  Bu- 

of  Tconii^  ®'^"^    ^^^^-  ^   ^   ^■^'"^  '^"^• 

tion,  in  snb    .  Conviction  for  a  gun,  contrary  to  SS  H  8.  c.  6.    The  conviction  was  for  ha- 

•tance,  are,  ^'^"^  *  SV"  *?  ^^"^  house      The  statute  \<,  use  to  keep  in  his  or  her  house,  and 

tba  it  bo     perhaps  it  might  be  lent  him;  the  wj»rds  of  the  statute  ought  to  be  pursued. 

foil  und       Conviction  quashed      See  Dy.  36.S;   I  Stra.  403;  4  D.  iS'  R.  83. 
correct;  g.    Rpx  v.  J^kes.  E.  T.  WX)  K.  B.  8  T.  R.  526. 

And  if  the       In  this  case  the  C^urt  said:  the  great  question  here  is,  whether  or  not   the 
2or?of the  ™^*^^**'  ^*^^®  *^  constitute  the  offence  be  alleged  in  the  conviction:    I  think 
DecesMar>    ^^^^  ^^^y  ^^^  ""*•     ^^  s^'^®  kinds  of  prosecutions  the  c  urts  wish  t )  find  out  a 
kgal  des     ground  of  excuse  for  the  party  prosecuted;  but,  in  this  case,  where  most  pro- 
cripCion  of  bably  the  defendants  have  infringed  a  salutary  law,  made  for  the  preservation 
theotfence.of  a  very  important  branch  of  the  manufactures  of  this  country,  I  should  be 
tHe  omis      glad  jq  fin^j  ^^^^^  j^gj^j  grrounds  on  which  the   conviction  could  be  supported; 
*  Some  of  the  difficulties  in  drawing  up  a  conTtctinn  in  due  form  have,  in  a  great  mea- 
sare,  been   rennoved  by  the  late  statute  3  G.  4.  c.  28.  entitled  "  An  .Act  to  facilitate  snra 
mary   Proceedings  before  Justices  of  the  Peace   and  others.**     This    statute  pomu  ont  a 
general  form  appiopriated  to  most  cases  coming  under  the  cognizance  of  justices  upoii  penal 
statutes  not  otherwise  generally  provided  for.     Although,  however,  much  of  the  law  con- 
tained m  the  previoas  decisions  of  the  courts  may  now  bo  considered  as  superseded  by  the 
operation  of  that  statute,  it  has  been  considered  prudent  to  show  the  stated  the  law    in 
order  to  elucidate  those  convictions  that  were  given  effect  to,  prior   to  the  passing  of  that 
ant,  and  in  many  instances  even  those  which.may  now  be  recorded,  inasmuch  as  the  above 
general  form  does  not  apply  to  those  cares  which  fall  under  manv  statutes  where  a  patticu- 
l«^r  form  of  conviction  w  prescribed.  "  *^ 

t  A  conviction  baa  been  already,  in  a  pre%ioua  note,  described  as  a  record  containing  a 
mcmonindum  of  all  the  proceedings  that   hnve  taken  place  up  to,  and  including  the  iud« 
ment  or  sentence.     It  must  therefore  regularly  be  certified  under  (he  hand  an^^al  of  the 
contictm?  magistrate,  for  that  is  the  only  regular  mode  of  authenticating  it  as  his  record 
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but  here  an  essential  part  of  thef  description  of  the  ofience  is  omitted,  nam&-  biod  ig  not 


•  •       • 

were  not  what  they  professed  to  be,  that  \v  >uld  be  iraudulent;  but  if  they  ex- aniaWfaJly, 
hibited  the  buttons  for  sale  marked  *'^iit,''  without  knowing  the  same  not  to  Ice. 
be  gilt,  it  is  not  an  ofience  wiihin  the  act  of  parliament,  in  order  to  have 
brought  this  case  within  the  act  of  parliament,  it  should  have  alleged  that  the 
defendants  ^^  knew  the  same  not  to  be  gilt  with  gold,''  and  (lir  this  omission 
we  are  obliged  to  say  .  contrary  to  our  wishes  upon  the  subject,)  that  this  con- 
viction cannot  be  supported. 

7.   Rexv.  Catherall.  E.  T.  17S1.  K.  B,  2  Stra.  900.  [  fi36  ] 

The  defendant  was  convicted  on  the  Kensington  Turnpike  Act,  for  refusing  AaotlMr  in 
to  account  and  pay  over  the  money  received  by  him  as  collector;  and  being  dwptmaye 
committed,  and  a  habeas  corpus   brought,  the  defendant  was  discharged,  <uid^']^''.^ 
the  conviction  quashed,  because  no  particular  sum  was  specified,,  or  the  times  tjon  jg.  e«r 
wheD  th«»  money  was  charged  to  be  received,  so  as  to  enable  him  to  deleiid  tainiy. 
himself  on  a  second  charge.     And  though  the  couosel  /or  the  trustees  would 
have  had  the  commitment  stand  good  as  to  the  not  accounting,  yet  ibe  Court 
said  it  was  one  entire  non-feazance,  charged  both  in  the  conviction  and  the 
commitment^  and  they  would  not  sever  them.     The  detendant  was  discharged 
and  the  conviction  quashed. 

8.  Rexv.  Middlehurst.  T  T   1757.  K.  B.  I  Burr.  399. 
.   Cause  was  shown  against  quashing  an  order  of  two  justices,  and  an  order  An  offeocs 
of  sessions  confirming  it,  nade  in  pursuance  of  the  act  of  1 1  U.  !2.  c.  19.  s.  3.  ^^^naot  be 
for  the  more  olfertual  securing  the  payment  of  rents,  and  preventing  frauds  by  ^'®^V 
tenants,  against  the  defendant,  for  wilfully  and  knowingly  aiding  and  assisting  ji„JJ,^l„* 
in  fraudulently  removing  and  conveying  away  live  cows,  &c.  or  in  concealing  or  in  the  ' 
the  same.     The  objection  made  was,  that  the  act  created  two  ofiences;  viz.  aa-  alternative, 
sisting  in  ivmovhigy  and  assisting  in  cctkcealinfi^  the  goodie;  that  it  was  not  spe- 
cifically charged  up  u  the  defendant  that  he  wilfully  and  knowingly  did  eifher 
one  of  these  two  things;  that  it  was  only  alleged  that   he  wilfully  and   know- 
ingly did  one  or  the  other.     Pn*  Cur,     Upon  indictments  it  has  been  deter- 
mined that  an  aUertialive  charge  is  not  good;  as  ^^  forged,  or  cause  to  be  foil- 
ed;" though  one  only  need  be  proved  if  laid  conjunctively.    But  this  is  an  or- 
der, and  bein^  good  in  substance ^  needs  noi  be  literally  so  strict.* 

9.^Rexv.  Speed.  T.-T.  17  0.  K.  B.  1  Ld.  Raym.  583. 

Exception  was  taken  in  thi.<t  conviction  for  deer  stealing,  that  the  facts  were  And  thooth 
laid  at  several  distinct  davs,  and  then  at  the  end  came  iJlicUe  occidil;  and  so!^  general 
it  did  not  extend  to  them  all.     But  the  Court  said:  4t  is  one  entire  sentence, ^^'jj^^^^^ 
and  then  illicitc  occidii  will  extend  to  every  one  of  them,  as  well  as  if  it  had  gtite  tba 
been  repeated  -particularly.  fast  in  the 

Afterwards  another  exception  was  taken  that  iilicite  occidil  was  not  suffi-  words  of 
cient;  but  they  oaightto  say  furtive  or  cum  amnio  furandiy  or  something  resem-  *^  .*^  ^ , 
bling  it,  for  every  unlawful  killing  was  tuA  within  the  act    But    er  Holt,  C.  J.  'T'^  i* 
If  there  is  a  pretence  of  right,  we  ought  to  suppose  that  the  justice  would  do  *-  J 

right  and  acquit  the  defendant,  because  he^is  entrusted  with  the  execution  of 
the  law.     The  intent  of  the  at  t  was  to  prevent  killing  in  a  clandestine  man- 

*  The  above  case  fully  sapporta  the  position  in  the  margin,  as  it  ia  a  general  rule,  that 
nearly  eqaaratrictoeas  is  required  in  convictions  as  in  indictments;  viz.,  that  the  ehaige 
should  be  positive  and  certain,  in  order  that  the  defendant  may  both  be  'pprised  how  to 
direct  his  defence,  and  protected  from  a  second  accusation  from  the  same  fact,  and  in  order 
also  that  the  evidence  may  bo  seen  to  support  the  charge,  and  the  judgment  roav  appear 
appropriate  to  the  offence,  &c.;  Paley  on  Convictions  by  Dowiing,  p.  10.  In  Rex  v. 
North,  6  D.  ^  R.  143.  which  was  an  information  on  the  48  G.  8.  c.  M3,  for  selling  beer 
or  ale  without  an  excise  license^  the  Tourt  held  it  bad,  and  quashed  the  conviction,  which 
showed  that  the  defendant  bad  sold  ale  only.  So  where  a  defendant  was  convtcted  on  the 
imuggling  act  6  G.  4.  c.  108.  s.  49.  for  being  on  board  a  boat  liable  to  forfeiture  by  sec.  8. 
for  having  casks  attached  th>reto,  **  of  the  description  used  or  intended  to  be  used  for  the 
•niQggling  of  spirits;**  the  Court  quashed  the  conviction  for  duplicity  and  oncertaioty;  Rex 
V.  Pirn,  7D.  fcR.517. 
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ner  by  sfealth;  but  it  is  enough  to  laj  the  facts  in  the  words  of  the  act  of  par- 
liament, and  that  ought  to  he  admitted  Ufvm  evidence  The  title  of  the  act  is 
against  deer-stealers,  but  there  is  not  any  such  W'>rd  in  the  body  of  the  act. 

10.  Goss  V.  J  CKSON.  T.  T.  180().  K.  B.  S  Esp.  198. 

And  it  is  in  In  an  action  of  trespass  against  a  magistrate  and  a  consvahle,  for  levying  on 
all  cases  es  jj^g  plaintiff's  goods  for  a  penalty  on  aronviction  by  the  de-endant,  under  srat. 
"*h*'*  ^fi  Geo.  3.  c.  84.  for  neglecting  to  paint  hif»  name  on  his  cart,  it  was  objected 

ticalar  form  *****  the  form  of  conviction  given  by  the  stat  under  which  this  conviction  had 
ii  precri  been  made,  had  not  been  complied  with  in  the  present  case.  The  defendant's 
bed.  counsel  contended  that  the  justices  had  the  option  of  drawing  up  any  fonn  of 

conviction  thev  pleased.     But  L  rd  Keny  «n  considered  the  stat.  as  imperative. 

11.  Rfx  V.  JvRvis   H.T    l7o7.  K.  B.  1  Burr.  148. 

Yet  it  has        This  was  a  conviction  on  the  fjame  act,  5  Ann,  c    1 4.     An  exception  was 

^^t^   hi  ^^^^^  *^  ^*)  ^"  *^^  ground  that  the  justices  had  not  shown  (hat  they  had  jurisdic- 

wavs  safe    *^^"  ^^^^  *^^  defendant  for  they  had  not  sufficiently  shown  his  defects  of  qual- 

me'rely  to    ification,  which  ought  to  have  been  specifically  particularized,  with  an  allegation 

convey  the  that  he  had  not  anv  one  of  them.     On  the  other  side,  the  preceding  case  was 

desrription  cited,  on  the  authority  of  which  it  was  contended,  that  as  the  conviction  followed 

ofthe  of     ^jjg  ^^|.y  wordg  of  the  act  of  Queen  Anne,  whid  did  nof  erun  erale  the  qualifica- 

^oee  *"      tions,  as  that  o^Oar  *2.  did,  it  could  not  be  impugned.        ut  the  Court  said:  it 

wonla-        is  ^'^^  settled  by  the  uniform  course  of  authorities,  that  the  qualifications  must 

be  all  nej^ativelv  set  out,  <^therwise  the  justices  have  no  jurisdiction  over  the 

persons  killing  game,  or  keeping  dogs  or  engines  for  the  destruction  of  it. 

12    Rex  v.  Bryan.  M»  T.  1739.  K.  B.  2  Stra.  1 101. 

And  if  the       The  defendant  was  convicted  on  the  gin  act;  and  an  exception  was  taken, 

offence  be   tji^j  there  was  no  averment,  that  it  was  not  sold  not  to  be  used  in  medicine; 

**°  J' th     *"^  ^^^  cases  on  the  game  act  were  mentioned,  where,  in  convictions,  it  is  ne- 

offender       cessarv  to  exclude  all  the  qualifications  for  killing  game.      It  was  insisted,  that 

most  ap      the  reason  of  that  was,  because  those  were  in  the  enacting  clause,  whereas  this 

pear  to  be   about  medicine  comes  in  by  way  of  proviso,  and  is,  by  way  of  defence,  to  be 

within  the  shown  on  the  defendant's  part;  and  for  that  purpose  he  cited  Mich.  1 1  Gieo. 

penal  condi  |    j^^^  ^  Theed,  where,  in  a  conviction  for  obstructing  an  excise  officer,  on 

fied."      ^'  ^  Ann.  c  9.,  it  was  objected,  that  it   not  being  averred  to  be  in  the  day,  it 

should  have  been  shown  that  there  was  a  constable  present,  which  is  made  ne> 

cessary  in  the  night;  but  held  well,  and  its  being  in  the  night,  should  have 

been  shown  on  defendan's  part.     Ef.  per  Cur     This  is  brought  within  the 

I  2S8  1  g^iicral  enacting  clause  and  the  true  distinction   is  where«  the  extenuation 

comes  in  bv  way  of  proviso,  or  exception. — The  conviction  was  confirmed. 

See  1  Ld.  Ravm   190:   1  T.  R.  144    4  D.  &^  R  260 

13.  Rrx  V  Fui.T.ER    M.  T.  1699   K.  B.  1  Ld.  Ra  m.  509. 
Another  J.  S.  came  before  the  justices  of  peace,  viz.  two,  according  to  the  method 

maxim  is,  directed  bv  12  Car.  2.  c.  23.  s.  31.,  and  gave  them  information  that  the  defen* 
that  nU  the  j^j^^  ^^^^  ^^^  concealed  wash -backs,  contrary  to  8  &  9  W  3.  c.  19.  This  in- 
sarv  to  sap  ^'''nation  was  given  the  30th  of  March,  I H09:  upm  %vhich  the  tivo  justices  issued 
port  the  their  summons  to  summon  the  defendant  to  appear  before  them  the  .3d  of  April 
proceeding  following;  at*  which  day,  up^n  his  apoearance,  and  oath  being  made  by  a  ere* 
be  express  d  table  witness,  that  the  defendant  modo  hnhti  ci  cttsfodU  c€tdem  duo  priratu  ten 
b  f**®«**^»  roncelata  va»a,  Ar^dice  wash-backs,  they  adjudged  that  he  should  forfeit  20i. 
^t°g.lf  for  each  wash^back. 

erad  by  in  This  conviction  having  been  contrived  fraudulently  to  avoid  conviction  by 
Terence;  a  later  act,  by  which  the  penalty  was  increased  to  100/.  The  conviction  waa 
removed  by  certiorari  into  the  King's  Bench,  and  a  motion  was  n'»w  made  to 
quash  it;  because  the  information  was  given  the  30rh  of  March,  and  the  oath 
ofthe  witness  upon  the  3d  of  April,  upon  which  the  conviction  is  grounded,  is 
quod  inodo  hnbety  &c  ,  which  must  be  understood  ofthe  time  of  the  conviction, 
which  is  a  different  o  'ence  from  thnt  of  whi^h  the  information  was  given  to  the 
justices;  because,  though  he  had  concealed  vessels  the  ''^d  of  April,  it  may  be  that 
he  had  not  any  the  30th  of  March,  when  the  information  was  given;  and  there- 
fore the  evidence  on  which  the  conviction  was  made,  not  being  conformable  to 
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the  information,  there  is  a  convicrion  with  ut  an  informRtion.     It  was,  oil  the 
other  hand,  urged:    1  st.  That  the  words  of  the  oath  are.  qvod  nwf^o  hahei  eadetl^    • 
dtiOy  &r  y   which  proves  that  he  had  them   at  the  time  of  the   information. 
2d.  That  the  justices  may  proceed   without    complaint  or   information,     ^^d. 
That  if  complaint  he  requisite,  they  mav  proceed  a!i  ut  it  hisUmter.     Holt,  C. 
J.    Isl.  The  evidence  is  of  a  tact  subse^^uent  to  the  information;  and  though  the 
eadem  may  be  evidence  that  he  had   them  at  the  time  of  the  information,  yet 
convictions  ought  to  he  certain,  and  not  taken  upon  collection.     2d.  There 
ou^ht  to  be  information,  or  complaint .     3d.  Though  a  conviction  upon  infor- 
mation ifwtanier  mav  be  good,  yet  it  ought  then  to  be  declared  to  be  made  so, 
and  not  to  be  grounded,  as  here,  upon  an  information  which  is  not  proved,  the 
evidence  being  of  a  fact  subsequent  to  it;  but  if  it  had  been  of  a  precedent  fact, 
it  had  been  good. — The  conviction  wan  quashed 
14.   Rex  V.  Chandler.  T.T.   17')).  K    B    '  I  d.  Ravm.  58 ! ;   t  Salk.  378. 
The  defendant  was  convicted  for  deer  stealing  bv  a  justi -e  of  peace,  upon  3  ^^^  thoogli 
W.  &  M.  c.  10.  and  the  conviction  was  removed  into  this  court  by  a  certiorari ;f^^^^^^  - 
and  several  exceptions  were  taken.     The  Court,  however,  over-ruled  the  ex-  io'^ome^ca 
ceptions,  and  held  the  conviction  good.     Holt,  pronouncing  the  opinion  of  the  ses  even 
Court,  said,  that  the  case  did  not  deserve  to  be  argued.     He  said,  that  in  more  pur 
these  convictions  by  justices  of  peace  in  a  summary  way,  where  the  ancient    I  ^--^^  } 
course  of  proceeding   by  indictment  and  ti'al  by  jury  is  dispensed  with,  the  ticnlarrtjp' 
Court  may  more  easily  dispense  with  forms    and  it  is  sufficient  for  the  justi-  !*®  ««qn"ed 
ces,  in  the  description  of  the  offence,  to  pursue  ^he  words  of  the  statute;  and  ^^^g,  ^^^^ 
they  are  not  confined  to  the  legal   forms  requisite  in  indictments  for  offences  in  indict 
by  the  common  law.     For  though  all  acts,  which  subject  men  to  new  and  oth-  meDt8,with 
cr  trials,  than  those  by  wYiich  they  ought  to  be  tried  by  the  common  law,  being  regard  to 
contrary  to  the  rights  and  liberties  ot  Englishmen,  as  they   were  settled  by™"***® 
Magna  Charta,  ought  to  be  taken  strictly;  yet  when  such  a  statute  is  made,  ^^°  which 
one  ought  to  pursue  the  intent  of  the  makers,  and  expound  it  in  so  reasonable  a  constitnte 
manner,  as'that  it  may  be  executed.  But  it  is  also  incumbent  upon  judges  to  take  tbe  offence* 
great  care,  that  in  the  execution  of  this  law  they  do  not  go  beyond  the  act  of  yet  the 
parliament      As  to  the  exception,  that  it  is  said,  4hat  the  defendant,  before  the  "^"n*  l«g^ 
Ist  of  July,  and  the  10th  of  Sept.  killed  10  deer,  without  showing  the  pa>rt>9"- Jormaliu  of 
lar  days  upon  which  they  were  killed    so  general  and  uncertain  a  declaration  ezprewion 
of  an  offence  is  very  severe,  because  it  drives  the  defendant  to  give  an  account  which  is 
of  all  his  life,  which  he  cannot  possibly  he  prepared  to  do.     There  is  an  in-  throoghoat 
dictment  in  West's  Prec.  1 10.  b.  &c  tor  killing  a  buck,  and  there  not  only  the  j'j^^^P?"?? 
day,  bnt  also  the  hour,  is  shown      And  these  convictions,  to  which  a  man  can-  "    w  u>dict 
not  have  an  answer,  ought  to  be  as  certain  as  indictments,  to  which  a  man  may  ^^j  neceasa 
plead.     But  to  this  exception  the  counsel  of  the  other  side  answered,  that  the  ry  in  sum 
days  were  not  mateVial  to  he  proved;  for  the  evidence  may  be  -given  of  the  mary  pro 
facts  of  anv  other  days,  and  therefore  the  omission  of  showing  them  will  not  ceedinijga;* 
vitiate;  and  all  that  is  necessary  to  be  laid  in  point  of  time  is,  that  the  prosecu- 
tion appear  to  have  been  made  within  a  vear  after  the  fact  committed;  that  the 
omission  of  the  days  is  not  any  inconvenience  to  the  defendant,  because,  if  he 
can  show  an  authority  for  killing  so  many  as   are  charged  upon  him  in   the  , 
same  time,  it  will  drive  the  prosecutor  to  prove  more;  and  if  he  be  charged 
another  time,  he  may  aver,  that  those  for  the  killing  of  which  he  has  been  con- 
victed are  the  some.     And  the  case  of  Farrow  v.  Chevalier  (I  T.d.  Rd   478.) 
was  cited  to  this  purpose,  where  the  some  exception  was  taken  in  arrest  of 
judgment,  and  over-ruled.     And  many  precedents  were  cited,  to  warrant  this 

*  It  is  evideut,  however,  says  Mr.  Paley,  in  hin  TrcMtise  on  Convictionsi,  by  Dowling,  p. 
62.  from  ibe  context,  thnt  the  langn»ge  umh]  in  tho  ahove  rase  referred  only  to  those  tech- 
nical phrases  or  forms  of  pleading  fo  which  indictments  are  tied  down  And  this  appears 
to  be  Mr.  Baller*s  view  ot  it,  when  he  savs,  **  that  the  Coart,  in  con»iideriDg  conTictioDS, 
M  always  strict  in  two  or  three  points:  first,  that  a  jurisdiciion  is  shown  by  i he  person  con- 
victing; secondly,  that  the  party  has  been  suiimioned:  thirdl>,  that  the  oase  is  daly  nnado 
oat  in  evidence.  Bot  the  Court  ha«<  not  been  strict  in  the  technical  words  of  them,  and  I 
know  of  no  case,"  he  observes.  **  which  says  that  giitnmary  convictions  shall  bo  drawn  in 
»ny  preciw  form:  On!d.  891;  sec  2  B.  &  T.  717. 
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manner  of  showing  facts  in  informationB  upon  penal  statutes;  Rast  Ent.  410; 
Ifearn.  Plead.  549;  Wine.  541.  547;  Thorns.  Entr.  9J.  92;  Br  )wn.  Form. 
Plac.  1.  par.  250.  J.  2.  4.  7.  9.  260,  Vid.  186;  Co.  Ent.  158.  But  in  the 
case  of  Farrow  v.  Chevalier  there  is  bu'  one  breach  of. covenant,  a  d  the  sell- 
ing there  several  times  was  onlv  in  aggravation  of  damages,  but  the  damages 
ought  to  be  entire.  This  case  differs  from  all  the  cases  of  indictments  and  in- 
formations for  o  ences  at  c  >n»noii  law  All  that  is  necessary  in  these  cases  of 
[  240  ]  new  offences  made  by  new  statutes,  and  in  new  summary  nnethods  of  convic-. 
tibn  by  them,  is  to  show  such  a  fact  as  is  within  the  description  of  the  statute, 
and  to  describe  it  as  the  statute  wills. 
Therefore  15.   Rbx  v.  Chandler.  T.  T,  1700.  K   B.  I  Ld.  Raym.  531. 

^hefaot  ^  cooTtction  was  objected  to  on  the  ground  that  the  expression  cofUra  pa- 

need  not.  It  ^^^  ^^g  omitted  in  the  instrument. 

holdAo,  be       ^^f{ptr  Holi^  C.  J,  In  indictments  and  informations  one  ought  to  conclude 
charged       cmUra  paceni;  but  in  these  summary  convictions  there  is  no  need  to  pursue  so 
with  the      strictly  the  forms  of  law,  and  they  are  well  enough  without  contra  pckcem. 
worda  eon   |6.  Rrx  v.  Chipp.  T.  T.  1740.  K.  B,  1  Str.  71 1.  S.  P.  Rex  v.  Speed.  1  Ld. 
irapacem;  Raym.  583. 

Neither  is  The  defendant  was  convicted  upon  the  stat.  4  &  3  W.  <Sr  M.  c.  23.  tor  des- 
the  wni*  treeing  game,  not  being  a  person  duly  qualilied.  Several  objections  were 
wo!rd*L  taken  to  the  conv^ctiin,  el  inter  aUa,  that  it  was  not  any  where  set  forth  in  the 
lawfully*  conviction  that  the  defendant  did  nnlaufully  hunt;  and,  for  any  thing  which  ap- 
aay  objec  peared  in  the  conviction,  the  defendant  might  have  bought  the  hare,  and  have 
tion,  naiew  hunted  and  killed  it  in  his  own  yard,  which  would  have  been  lawful, 
it  be  du  Sed  per  Cur    The  statutes  forbid  such  persons  as  the  defendant  to  hwU  al 

tmctly  ae  ^^.  ^^^  make  it  criminal  for  such  persons  to  hunt  generally.  And  in  this  sta- 
aet  at  nart^^^®  tbere  is  no  distinction  betwixt  lawful  and  unlawful  hunting,  as  there  is  in 
of  the  des  the  statute  against  deer- stealers,  in  which  convictions  it  must  be  set  forth  that 
cription  of  the  defendant  did  unlawfully  hunt;  but  in  the  present  case  it  need  not,  because 
the  offimce.  there  is  no  distinction. 

17.  Rex  v  Hazcll.  M.  T.  1810,  K.  B.  13  East,  139. 
Smsh  being  An  objection  founded  on  the  stat.  39  Sf  4VG8o.  3.  c.  106  and  41  G«o«3. 
the  general  c.  ss.  was  confirmed,  on  appeal,  by  the  sessions,  and  afterwards  removed  into 
rMuisites  jjjjg  court  by  ceriiorait*i,  where  it  wns  moved  to  be  quashed,  upon  an  objection 
tion  the  ^^^^  ^  ^'^  ^^^  state  with  sufficient  certainty  where  the  offence,  if  any,  was 
followiag  com  nitted,  and  therefore  no  jurisdiction  was  given  to  the  convictin^f  magistrate. 
rales  to  be  In  support  of  the  conviction  it  was  urged  that  all  the  facts  stated  in  the  convic- 
atteodedto,  tion  were  to  be  referred  to  the  place  named  at  the  beginiiing  of  it,  where  no 
la  o^'^wing  Q{)|Q|.  pjQQQ  ^^  given;  and  the  m>re  s>  as  this  was  a  summary  form  of  con- 
vfciiofi*'^"  victi-m  given  by  the  II  Geo.  3  c.  38.  which  did  not  require  the  place  to  be 
may  bn  no^^^^^^)  ^^^  considered  that  as  matter  of  eviden:*e,  and  sufficiently  referred  to 
ticed:  as  in  the  form  given,  by  the  titto  of  the  justices,  and  that  the  act,  in  addition  to 
where  a  that  form,  only  required  th^  justices  to  state  the  offence  But  the  C>urt  held 
blank  is       jfjut  ^j|^  defect  was  not  heloed  by  such  summary  mode  of  conviction. 

^^  '"     serting  the  offence,  the  same  accaracy  i-i  req aired  in  the  description  of  it  as  in  other  cases ) 

I   241   1  18.   Rr.x  v»  JufCRs.  T.  T.  18)0.  K   B  8T   R.  540. 

And  defect      An  act  of  parliameut,  on  which  a  convi^ition  had  taken  place,  contained  a 

^d  d  b'       provision  "  that  no  conviction  under  that  act  should  be  set  aside  for  want  of 

claose  in     ^^"">  ^^  through  the  mistake  of  any  fact,  circumstance,  or  other  matter,  pro- 

the  act,  on  vided  the  material  facts  alleged  were  proved  "     The  question  which  arose  was 

which  the    whether  the  omission  of  any  material  fact  were  aided   by   reference  to  such 

conviction   clause?     Lord  Ken  von,  in  alluding  to  such  provision  said:  I  confess  I  am  not 

no  Mch        ^^^^^  ^^  understand  i',  as  applied  to  proceedings  removed  into  this  court.     I  can 

viction         understand  it  as  far  as  it  respects  the  proceedings  befora  the  sessions  by  way 

shall  be  set^^^P^^**'-     ^*  *"  appeal  the  whole  case  is  gone  into;  evidence  is  to  be  given 

*  dt>   of  the  word  <*  knoivingly;'*  where  a  cnrrier  was  convicted   of  having  game  in  his 

ponasflion,    it  was   objected  to  the  conviction  that  it  did  not  allege   that  be  had  the  game 

"knowingly."     Bat  the  Court  held   that  such  an  avertnent  was  whollv  unnecessary,    that 

word  not  being  n^ed  in  tbaivtat.  5  Ann.  c.  >4,  s.  2.  npon  which  the  conviction  was  foond- 

ed;  Rox  V.  March,  2  H.  &  C.  717.  nbrid^ed  po'if,  tit.  Game. 
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to  support  the  convictioa,  and  tJien  it  may  be  known  wliQther  or  no  the  niaterH«u]«  l^r 
al  facts  alleged  in  such  conviction,  and  up'*n  which  the  same  shall  he  grounded,  ^'"^^  ^ 
be  proved  to  the  satisfaction  of  the  Court.     But  when  the  conviction   is  Te-^*^^^\^* 
moved  here  by  ccrtiorany   I  do  not  understand  how  we  can  inquire  into  those  fhe^mateii 
facts.  ^  focto  al 

leged  be  proved,  if  every  requisite  be  not  attended  to. 

19.  Rex  v.  Ji:ffrjes.  T.  T.  1792   K.  B.  4  T.  R.  768.  ThWIy,  if 

The  Stat.  31  G.  3.  c.  '21.  s.  4,  directs  the  conviction  to  be  drawn  up  accord- *oy  partica 
iog  to  a  form  there  specified,  or  to  the  effect  thereoj.     The  magistrate  having,**''  ^*^""  ^ 
besides  all  the  requisite  particulais,  unnecessarily  inserted  what  was  not  "^c- M^indUoen 
quired  by  the  specitied  form,  viz.,  the  information,  summons,  appearance,  aodgably  neces 
names  of  the  witnesses,  but  not  the  evidence,  it  was  objected  that  the  cmvictionaary,  thai 
was  neither  good  at  common  law,  for  want  of  setting  out  the  evidence,  nor  by  mast  ba 
the  sfatute,  as  it  did  not  strictly  follow  the  form  there  directed.     But  the  ob- ■*!!|^y ?•** 
jection  was  overruled,  because  it  was  held  that  as  the  conviction  contained  P  ^    with; 
ail  that  the  form  required^  it  was  not  invalidated  by  stating  what  was  unneces-p||„|u^^y( 
snry.  •  not  vitiate; 

20.  Rex  v.  Hale.  T.  T.  1736.  K.  B.  I  T.  R.  322. 

On  a  conviction  on  the  2^  Car.  2.  c.  1.  it  was  objected  that  the  information  Even  al 
did  not  contain  a  charge  within  tho  stat.  of  the  22  Car.  2.  c.  1.  upon  which  the  ^hoogh 
justice  professed  to  conv  ct ;  for  though  it  professed  to  set  out  an  offence  ^^^'®  ^  • 
against  the  i2  Car.  yet  it  was  not  confined  to  that  statute  only,  but  n^igatived  ^^^^^^ 
several  exceptions  in  the  stat.  1  W  <^  M .  c.  1 8^.     It  was  therefore  urged,  that  ment  of 
though  it  were  not  necessary,  f>r  the  prosecutor  to  negative  any  of  the  excep-iach  sor 
tions  under  the;  latter  act,  yet  having  undertaken  so  to  do,  the  omission  of  any  plasaga; 
one  was  fatal.     But  the  C  )urt  said,  that  this  was  a  conviction  on  the  22  Car. 
2.  therefore  the  prosecuror  need  not  have  negatived  any  of  the  exceptions  m 
the  stat.  I  W  &  M.  c.  18;  and  that  they  might  be  rejected  as  surplusage.^-* 
For  if  a  subsequent  statute  make  an  exception  to  a  former  one,  it  is  incumbent 
on  the  defendant  to  show,  by  way  of  defence,  that  he  comes  within  such  excep- 
tion.     And  besides  thai,  the  I3th  sect,  of  the  22  Car.  2.  directs,  *'that  that 
act  shall  be  construed  most  largely,  and  that  no  proceedings  thereupon  shall 
be  reversed,  avoided,  or  impeached,  by  reason  of  any  default  in  form.''  [  ^^  1 

21.  Rex  v.  Drake.  M.  T.  1686..K.  B.  2  Show.  47G;  S.  C.  Comb.  36.       Aa  whore  a 

Two  justices  upon  a  single  oath  convicted  a  man  for  breaking  and  entering  ^3  oonaltv 
a  park,  and  coursing  a  deer,  and  imposed  "201.  penalty  for  it.     it  appeared  that  «^a»  stated 
the  statute    13  Car.  2.  c.  10.  by  virtue  of  which  the  party  had  sufiered  the  to  be  for 
judgment  of  the  court,  mentioned  only  chasing  deer,  without  any  reference  tobreakiac  a 
the  oifence  of  breaking  and  entering  the  park.     The  Court  adjudged  that  the  P^rk  and 
conviction  was  good,  for  that  o  fence  which  was  contained  in  the  act;  though^     "*$  ^ 
it  also  embraced  another  fact  which  was  not  punishable.  j^^  '     i^  ^ 

statute  which  mentions  only  chasing   deer; 

22.   Rex  v.  Picrov.   H.  T   1802.  K.  B.  2  East,  195. 
w   It  appeared  that  a  magistrate  by  whom  A  B.  had  been  convicted  on  .the  Or  if  a  data 
game  laws,  had  given  a  proper  date  to  the  time  of  the  conviction  upon  the  face  ^  impoaei 
of  it;  but  had  afterwards  added  an  impossible  date  to  the  time  when  he  set  his^*®  ^' '" 
hand  and  seal  to  the  conviction,  being  before  the  offence  committed.     Upon  ^"'"*°'''' 
such  conviction  being  removed  by  certiorari  into  this  court,  such  fact  was  at- 
tempted to  be  rendered  available  as  an  objection  to  its  validity.     But  the  Court 
said,  that  as  the  time  was  expressly  stated  open  the  face  of  the  conviction,  what 
followed  as  to  the  date  of  the  magistrate's  setting  his  hand  and  seal,  was  in- 
sensible, and  mi^ht  be  rejected  as  surplusage,  and  therefore  affirmed  the  con- 
viction.    See  2  Lord  Raym,  1546;  Salk.  369.  j^^     j^ 
23.  Rex  v.  CvTHEa.\LL.  E.  T.  1732.  K.  B.  2  Stra.  900.  may  bo  ate 

In  this  case  a  conviction  for  refusing  to  account  and   pay  over  the  money,  ted  as  a  gen 
was  quashed,  because  no  particular  sura  was  specified;  and  for  certain  other  onl  rale, 
omissions,  which  it  wa.s,  however,  urged  did  not  invalidate  that  part  of  the  ^^^"^^^^^^ 
victiqn,  viz.,  the  not  accounting,  to  which  those  omissions  cuuld  have  no  re-™^  "^^.^ 
ference;  but  the  Court  said:  it  is  a  general  rule  thnt  a  copvicAon^  ^^^''S^ncQii^etloa 

Vol.  yr,  ^       21 
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Wftnhj.itentire  judgment,  must  be  good  throughout.     We  cannot,  therefore,  sanction. 

^**j**f*"^  *^  ***  entire  non-feazance. 

(B)  Particular  REQUisiTES.f 

I  ^  As  to  the  statement  of  the  ir^ortnation . 

(a)  *^  to  the  time  it  toas  exhibited. 

Rex  V,  Kent.  M.  T.  1730.  K  B.  i2  Ld.  Raym.  1546. 

The  day    ^     l^he  defendant  was  convicted  for  keeping  a  gun  for  destroying  the  game, 

moved   into  th« 

information  waa  set  out 

the  defendant, 

*  By  coDflent,  however,  it  seems,  that  a  conviction  maj   be  act  aside  aq  to  part  -of  the 

jadgmeut;  Cowp.  728. 

t  Id  a  preceding  note  it  has  been  mentioned,  that  the  etatote  8  Geo.  4.  e.  28.  has  given 
a  general  form,  embodying  many  caseii  coming  under  the  cognizance  of  jastices  upon  penal 
■tatntes  By  that  act  (passed  15th  May,  1822,)  afler  reciting,  that  whereas  great  incon- 
veniences often  arise  in  summary  proceedings  before  justices  of  the  peace,  deputy  lienten* 
ants,  and  others,  from  the  want  of  a  general  form  of  conviction;  it  is  enacted,  that  *<  in  aI\ 
cases  wherein  a  conviction  shall  have  taken  place,  and  no  particular  form  for  the  record 
thereof  bath  been  directed,  the  jostice  or  justices,  deputy  lieutenant,  or  deputy  lienten- 
BOts,  or  other  person  or  persons  duly  authorized  to  proceed  summarily  therein,  and 
before  whom  the  offender  or  offenders  shall  have  been  convicted,  shall  and  may  canse  the 
record  of  such  conviction  to  be  drawn  up  in  the  manner  and  form  following,  or  in  any 
words  to  the  same  effect,  mutatis  mutandis  [that  is  to  say], 

County  [or  as  the  case  may  be]  of  Sussex.  Be  it  remembered,  that  on  the  Ist  day  of 
October,  in  the  year  of  oor  Lord  1824,  at  Horsham,  in  the  connty  of  Sussex,  A.  B.  of 
Horsham,  in  the  county  of  Sussex,  labourer  [or  as  the  case  may  be],  personally  came  be- 
fore me  [or  before  us,  &c.],  C.  D.  one  [or  more,  as  the  case  may  be]  of  his  Majesty's  jus- 
tices of  the  peace  for  the  said  county,  and  informed  me  [or  us,  &c.],  that  E.  F.  of  Hor- 
sham in  the  connty  of  Sassex,  on  the  Ist  day  oP September,  at  Horsham,  in  the  said  conn- 
ty [here  sot  forth  the  fact  for  which  the  information  is  laid],  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided;  wherenpon  the  said  E.  F.  nf\er  being  duly  sum- 
moned to  answer  the  said  charge,  appeared  before  me  [or  us,  &c.],  on  the  3d  day  of  Oc- 
tober, at  Horsham,  in  the  said  county,  and  having  heard  the  charge  contained  in  the  said 
information,  declared  he  was  not  gailty  of  the  said  offence  [or  as  the  case  may  happen  to 
be,  &c.],  did  not  appear  before  me  [or  us,  &c.]  pursuant  to  the  said  summons,  or  did  neg- 
lect and  refuse  to  make  any  defence  against  the  said  charge,  whereupon  I  [or  we,  &c.  or, 
nevertheless  I  or  we,  &c.],  the  said  justice  or  justices,  did  proceed  to  examine  into  the 
truth  of  thechkrge  contained  in  the  said  information,  and  on  the  8d  c'ay  of  October  afore- 
said, at  the  parish  of  Horsham  aforesaid,  one  credible  witnes<t,  to  wit,  A.  W.  of  Horsham, 
in  the  connty  of  Sussex,  upon  his  oath  deposeth  and  saith,  [if  E  F.  be  present»say,]  ia 
the  presence  of  the  said  E.  F.,  that  within  one  month  [or  as  the  case  may  be]  next  before 
the  said  information  was  made  btfore  me  [or  us,  &c.]  the  said  justice,  by  the  said  A.  B. 
to  wit,  on  the  1st  day  of  September,  in  the  year  1824,  the  said  E.  F.  at  Horsham,  in  the 
said  county  of  Sussex  [here  state  the  evidence,  and  as  nearly  as  possible  in  the  words  used 
by  the  witness,  and  if  more  than  one  witness  be  examined,  state  the  evidence  given  by 
each,]  [or  if  the  defendant  confess,  instead  of  stating  the  evidence,  say,]  and  the  said  E. 
F.  acknowledged  and  volantarily  confessed  the  same  to  be  true,  therefore  it  manifestly  ap- 
pearing to  me  [or  us,  kc,}  that  he  the  said  E.  F.  is  guilty  of  the  offence  charged  upon  him  in 
the  said  information,  I  [or  we,  &c.]  do  hereby  convict  him  of  the  offence  aforesaid,  and 
do  declare  and  adjudge,  that  he  the  said  E.  F.  hath  forfeited  the  sum  of  100/,  of  lawful 
money  of  Great  Britain,  for  the  offence  aforesaid,  to  be  distributed  [or  paid,  as  the  case 
may  be)  according  to  the  form  of  the  stat.  in  that  case  made  and  provided.  Given  under 
my  hand  (or  our  bands,  &c.)  and  seal,  this  Sd  day  of  October,  in  the  year  of  oor  Lord 
1824." 

8ect.  2  enacts,  *'  that  in  all  cases  where  two  or  more  jostices,  deputy  lieutenants,  or  oth- 
ers, are  authorized  and  required  to  hear  and  determine  any  complaint,  one  jnstice,  deputy 
lieutenant,  or  such  other  person  shall  bd  competent  to  receive  the  original  information  or 
complaint,  and  to  issue  the  summons  or  warrant  requiring  the  parties  to  appear  before  two 
or  more  josticM  of  the  peace,  deputy  lieutenants,  or  others,  as  the  case  may  require;  and 
after  examination  upnn  oath  into  the  merits  of  the  said  complaint,  and  the  adjodicaiion 
thereon,  by  any  such  two  justices,  deputy  lieutenants,  or  other  persons,  being  made,  all  and 
every  the  subsequent  proceedings  to  enforce  obedience  thereto,  or  otherwise,  whether  re- 
specting the  penalty,  fine,  imprisonment,  cosu,  or  other  matter  or  thing  bow  enacted,  or  to 
be  hereafter  enacted,  may  be  enforced  by  either  of  the  said  justices,  deputy  lieutenants,  or 
other  perrons,  or  any  other  justice  of  the  peace,  or  deputy  lieotenaot  for  the  same  connty, 
riding,  or  place,  in  soch  and  the  like  manner  as  if  done  by  the  same  Ki'o  justices,  deputy 
lieutenants,  or  other  persons  who  so  heard  and  adjudged  the  said  complaint;  and  when  the 
ori^ual  doitipluiftt  or  lltforfhnrton  slhrFl  be  made  to  any  justice  or  jtntices  of  the  peace,  depu- 
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hia  appearance^  and  making  defence,  and  the  conviction,  was  laid  to  be  the  ^  mation 
of  Oct.  1  G.  2.  which  was  before  the  information  and  examination  of  the  wit- '?"^  **••?• 
nesaj&c.  «**^5* 

(b)  As  to  the  place  ^here  it  was  exhibited,  [  344  } 

The  mention  of  the  place  where  the  information  is  stated  to  be  received,  is  Aad  the 
necessary  in  order  to  show  that  the  magistrate  at  the  time  was  acting  within  P'f|^^  .  . 
his  Jarisdiction:  see  Paley  on  Convictions,  p.  79.  reeSved  ? 

(c)  As  to  the  nams  and  stifle  of  the  justice  before  whom  lodged, 

1.   Rex  v.  Johnson.  H.  T.  1721.  K.  B.  1  Str.  261.  ^n^^  j^^^^ 

This  was  a  conviction  for  keeping  a  gun,  not  being  qualified.     An  exception  aod  ityle 
was  taken  to  it  that  the  statute  on  which  the  conviction  was  founded,  required  of  the  jm 
the  conviction  to  be  by  justices  of  the  counfy  where  the  offence  was  committed,  ***•  "?•* 
and  that  such  fact  did  not  appear.     Per  Cur.     That  must  appear,  o^  else  they  ? *rth'     *** 
have  DO  jurisdiction. 

2.  Rex  v.  Dobbvn.  M.  T.  1696,  K.  B.  2  Salk.  473;  S.  C.  5  Mod.  329.        From 
An  order  of  two  justices  was  quashed  because  it  did  not  appear  they  were  wbicb  it 

justices  of  the  county,  or  for  the  county,  but  only  residing  in  the  county.  ""•"■t  iip 

is  a  roacidtrate  of  the  eoonty  where  the  ofibnee  is  afterwards  stated  tohavebeeocooiaiitted;  potftoatbe 

3.  Kit's  case,  M.  T.  1822.  K.  B.  1  B.  &  C.  101 ;  S.  C.  2  D.  &  R  212.      UnlewfactP 
Per  Cur      It  is  a  first  principle  as  to  all  acts  done  by  magistrates,  that  their  "  Vj**** 

jurisdiction  should- appear  on  the  face  of  their  proceedings.     In  a  conviction,  ^^  he  hte 
the  place  for  which  the  magistrate's  act  must  be  shown  the  offence  must  he  set  janfldiction 
otit,  and  either  it  must  appear  that  the  offence  was  committed  within  the  limits  beyond 
for  which  the  convicting  magistrates  are  appointed,  or  facts  must  be  stated  tboee  lim 
which  give  them  jurisdiction  beyond  those  limits.  ^^'  o^c  i 

4.  Rex  v.  Chipp.  T.  T.    1740.  K.  B.  1  Str.  71 1 ;  S.  C.  Sess.  Ca.  372.        Um  fco^  * 

The  defendant  was  convicted  for  destroying  game.     The  conviction  was  ex-  ever,  no  ob 
ceptedto,  on  the  ground  that  it  set  forth,  that  information  was  given  to  such  anjection  tbat 
one,  justice  of  peace;  but  did  not  say  adhunc  a  justice;  and  that,  therefore,  he  he  is  des 
might  be  a  justice  at  present,  and  not  have  been  so  at  the  time  of  the  informa-  ^^^^  " 
tion.     Sedper  Cur.     The  objection  cannot  be  upheld;  we  will  imply  that  the  ^^^^^ 
justice  was  one  at  the  time  required.  witbovt  the 

6.  Sander's  case.  T.  T.   1669.  K.  B.    I  Saund.263;  S.  C.  1  Sid.  419;  1  word  #Ae» 

Vent.  33.  ^»«.  «•«• 

The  defendant  was  convicted  before  two  justices  of  the  peace.     The  convic-  ®"*  •*  . 
tion  being  :noved  into  this  court  by  cerliorariy  it  was  moved  to  quash  it  on  the  ™^^™ 
following  ground,  viz.  that  the  conviction   was  said   to  be  before  T.  B.  and  rMoired  in 
G.  B.Esqs.  two  justices  of  our  said  lord  the  king,  to  keep  his  peace  in  the  the  deserip 
said  county;  but  the  word  asnfrned  was  omitted,  and  it  was  urged  that  it  ought  tion  of  the 
to  have  been  assigned  to  keep.     The  i*ourt  thought  the  objection  good.     Sed ]»■*"«••'  ^ 
vide  I  Barn.  383;  and  3  G.  3.  c.  23.  *'«•  *."^  •  - 

was  quashed  beeaase  the  informatioD  was  said  to  be  before  two  justices  of  onr  lord  the  ^^'^^^ 
king,  to  keep  his  peace,  fcc,  but  tho  word  assigned,  was  omitted. 

ty  lientenant,  or  deputy  lienteoants,  or  other  person  or  persons  diflerent  from  him  or  them 
before  whom  the  aame  shall  be  heard  and  determined,  the  form  of  conviction  shall  be  made 
conformable  aod  according  to  the  facts."  Sect.  8.  enacts,  **  that  in  all  cases  where  it  ap- 
pean  by  the  conviction  that  the  defendant  hns  appeared  and  pleaded,  and  the  merits  have 
been  tried,  and  that  the  defendant  has  not  appealed  against  the  said  conviction  when  an 
appeal  is  allowed,  or  if  appealed  against,  the  conviction  has  been  affirmed,  snch  conviction 
shall  not  afterwards  be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  whatev- 
er; bat  the  constrnction  shall  be  each  a  fair  and  liberal  constraction  as  will  be  agreeable  to 
the  justice  of  the  case.'*  Sect.  4.  enacts,  **  that  nothing  herein  contained  shall  extend,  or 
be  construed  to  extend,  to  that  part  of  the  United  Kingdom  called  Scotland.*' 

*  As  well  that  it  may  appear  to  be  subsequent  to  the  offence  and  prior  to  all  the  other 
pro^eedingiB,  as  in  order  to  ascertain  that  the  prosecntion  is  within  the  time  limited  by 
atatnte.  And  as  some  statutes  appoint  an  interval  that  must  elapse  before  any  prosecution, 
the  time  in  such  cases  is  material,  to  show  that  the  prosecution  is  not  premature. 

t  A  conviction  stated  to  be  made  by  justices  of  the  peace,  fco.  at  the  public  office  in 
Great  Jliarlborough-atreet,  &c.  does  not  legally  denote  that  it  was  made  by  one  of  the 
police  noagistratea  under  the  stat.  42  0eo.  3.  &e.  8£int,  668. 
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^V!i«B  €•«  fe.  Sandeh^s  casb.T.  T.  1669.  K.  B.  I  Saund.  253;  S.  C.  1  Sid.  419.  S.  P. 
nfaEanco  of  R^x  V,  Seale,  T.  T.  1817.  K.  B.  8  East,  568. 

the  «(feace  ijij^j^  ^^^  ^  conviction  on  the  r33  H.  8.-c.  6.  before  two  justices  of  the  peace; 
thenexi  ^  »*  appeared,  however,  that  the  statute  gave  authority  to  on^  justice  only,  being 
jastiee  of  the  ne.xt  justice  of  the  county  where  the  ofience  was  committed,  to  commit  the 
the  coioty. .,  ender  Tor  the  forfeiture.  It  was  not  shown  whether  any  of  the  said  two  jus- 
th»  convict  lices  was  the  nra:/ justice  or  riot.  This  objection  to  the  conviction  was  not  press- 
Jog  ««gw  ed.  It  being  quashed  on  another  ground  It  would,  however,  appear  to  be  fatal. 
hi?M  d«V  See,  alt.  J.  c.  6;  3  Bac.  Abr.  29:3,-  Doug.  661.  Sir  W.  Jon.  170;  5  Rep,  71. 
eri^d.*  (rf-  •'^•»  '^  t'lc  name  of  the  parlies, 

1.  Rex  v.  SroNn.  M.  T.  1730.  K.  B.    2  Lord   Raym.    1545;  S.  C,  1  Sess. 
ThoMmo  Cas.  378. 

•^  ^***  j"^?!      The  defendant  was  convicted  by  a  justice  of  peace  of  Dorsetshire,  for  kill- 
Sso  be  re«™S^  fallow  deer  of  the  king's  iu  Cranbourn  chase;  and  the  conviction  was 
aUrly  iia    quashed,  because  the  informer  was  the  witness;  divers  convictions  having  been 
tod,  sRd  is  quashed  for  the  same  reason  before, 
indispeiira    ble  when  part  of  the  penalty   goes  to  him. 
[  246  I    2.  Rex  v.  Cokden.  H.  T.  1769.  K.  B.  4  Burr.  2279.  S.  P.  Rex  v,  Dama.x. 

H.  T.  1819.  K.  B.-iB  &A.  378. 
So  wben         A  penalty  was  in  this  case,  it  appears,  given   to  the  owner  of  the  property 
the  poftahy  jj^jured,  by  way  of  compensation.     The  conviction,  in  respect  of  the  oifence, 
Roomier   ^'®  objected  to,  on  the  ground  that  it  did  not  appear  that  this  conviction  was 
^ftti^  prop  made  upon  the  complaint  of  the  owner,  or  by  authority   from   the   owner,   or 
erty  seised,  even  that  this  was  a  fishing  without  the  consent  of  the  owner;  whereas  it  ap- 
it  may  be    peared  clearly,  upon  considering  the  whole  act  of  parliament,  and  comparing 
M  well  that  one  part  of  it  with  another,  that  the  complaint  of  the  owner  is  essentially  ne- 
ehoBld?     ce^ary  to  the  jurisdiction  given  to  the  justice  of  peace.     The   Court   all  con- 
votieod.       curred  in  hiding  this  conviction  to  be  a  bad.  one.     They  thought  that  a  tight 
hand  ought  to  be  holden  over  these  summary  convictions;  and  it  ought  to  ap- 
pear to  the  Court,  that  the  justice  has  jurisdiction  in  the  case;  they  ought  to 
be  itcpt  to  a  proper  degree  of  strictness,   and  not  to  be  made  arbitrarily  and 
without  authority.     In  the  present  case  they  held  that  the  justice  did  not  ap- 
pear to  have  jurisdiction.     Here  was  no  complaint  from  the  owner,  nor  did  it 
even  appear  to  have  been  without  his  consent.     It  ought  at   l^ast  to  appear, 
that  it  was  without  his  consent.     Tliis  is  plainly   implied  in  the  act  of  parlia- 
But  in  con  ment;  the  giving  the  penalty  to  the  owner  shows  it. 
victiooa  on  3     Rp^  v.  1.0 vet.  H.  T.  1797.  K.  B.  7  T.  R,  152. 

vtM  which  'T^^^^  ^^^  3  conviction  before  a  justice  of  the  peace,  on  the  game  laws.  The 
give' part  of '^^'^"^^^^^^'^  of  J.  A.  stated,  that  the  defendant  on  the  5th  of  September,  1796, 
the  penalty  at,  &.c.  ^'did  keep  and  use  a  certain  dog  called  a  setting  dog,  and  also  a  certain 
only  to  the  engine,  called  a  gun,  to  kill  and  destroy  the  game,  against  the  form  of  the  stat- 
informer.  It  ute^"  &c.  without  praying  that  he  might  have  a  moiety  of  the  forlcilure,  or 

that  the  in       ^^  objection  was  taken  to  the  conviction  that   the  information  was  not  qvi 
former  raea'^w^j  t^'it  it  was  only  for  the  informer,  and  not  for  the  parish.     The  Court  said, 
as  toeZ/ for  that  the  precedents  agreed  with  the  information, 
himaelfaft  4    Rex  v.  Harripov.  E.^T.  1800.  K.  B.  8  T.  R.  608. 

^-  In  this  case  the  Court  refused  to  errtertain  a  conviction,  in  which  the  persons. 

Th  ff**  charged  were  described  as  Messrs.  Harrison  and  Company,  and  treated  it  as 
derVname":"""^*-^'  even  against  the  party  named;  for,  though  neither  the  defendant  Har- 
is  next  men  ris^n,  nor  the  others,  did  object  to  the  conviction  on  that  ground,  Loid  Kt  ttyon 
tioned.t  said,  that  the  Court  were  bound  to  take  care  that. summary  proceedings  before 
mngistrates  were  regularly  conducted,  whether  the   parties  objected  to  them 

*  But  if  an  act  only  mention  his  being  tn  or  ne^r  the  place,  or  acting  for  the  divisiony 
it  is  bat  directory,  and  they  need  not  be  so  detcrihed  in  the  conviction:  Cald.  306;  3  Bac. 
Ab.  798.  Formerly,  if  one  of  »he  convictifig  jasticea,  as  was  usual,  was  required  by  the 
Ktotuto  to  be  of  the  quorum,  n  conviction  would  not  be  good  without  it  waa  Ao  expressed 
in  the  style  of  the  justices,  but  that  objection  wns  removed  by  the  26  Geo,  8.  c.  27. 

t  And  it  will  be  no  objection  that  the  offender  appears  to  be  a  feme  corerty  see  ^tr. 
I150:  P.  r.  7  Mod,  398;  Hob.  96:   11  Co.  01. 
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or  not;  and  that  in  the  case  before  them  they  could  not  tell,  on  the  face  of  the 
proceedings,  but  that  the  delinquency  of  Harrison's  partners^  who  were  not 
before  the  Court,  might  have  been  imputed  to  him. 

e    Ai  to  the  time  the  offence  tpos  commiUed,  [  241    \ 

I.   Rex  v.  Pullbv.  E.  T.  1691  K.  B.'  I  Saik  369.  S.  P.  Rex  v.  CATHcaALL.  The  infor 

E  T.  1731.  K.  B.  2  Str.  900.  "»«»«?" 

In  this  case  it  is  reported  generally  to  have  been  agreed  that  the  time  of  jjj^  f     • 
the  conviction,  and  also  of  the  ofleace,  must  appear;  the  reason  of  which,  it  isfy  the  time 
added  by  the  reporter,  seems  to  be,  because  it  must  be  on  a  prosecution  within  of  commit 
a  limited  time  after  the  offence  committed.  ting  the  of 

'2.  Rex  v.  Chandler.  T.  T.  181  K  K.  B.  14  East,  268.  f««»«e» 

The  defendant  had  been  convicted  of  having  a  private  and  illicit  still  in  his  In  order  ^ 
posseBsioQ,  contrary  to  the  enactments  of  the  19  G.  3.  c.  50.  s.  2.     The  seiz-*^*^  ^**®  ™^ 
ure  had  been  made  on  the  '28th  of  IVIarch,  and  the  information  exhibited  on  the  ^^I^^opear 
35th  of  April.     It  was,  however,  contended,  that  the  conviction  must  be  qua«h-  to  hn^Q  ^oa 
ed,  as,  by  the  terms  of  the  above  act,  the  penalty  is  only  given  in  case  the  true  victed  apon 
owner  shall  not  claim  the  vessel  seized  within  lO  days,  which  fact  tMifht  to  a  legal 
^ve  been  negatived  to  make  the  penalty  attach  in  this  case.     Per  Loi*d  Ellen-  charge. 
boroiif  h,  C.  J.     The  claim  merely  relates  to  the  forfeiture  of  the  vessel;  but, 
after  the  10  days  passing  without  any  such  claim,  there  is  nothing  to  prevent  the 
informer  from  proceeding  for  tho  penalty  against  the  person  in  whose  custody 
and  possession  it  is  so  found.       ; 

3.  Rex  v.  Simpsov.  T.  T.  17  M.  K.  B.  10  Mod.  428. 

This  was  a   conviction  on  tbe-deer-Htealing  act,  3  N.  4  W.  3.  c.  10.     Thel^  P"* 
information  alledged  that  the  defendant  committed  the  fact  between  the  last  ®"®y 
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day  of  July  and  the  sixth  day  of  August,  and  within  12  months  before  the  >x^' however' 
formation.   ^The  evidence  was  the  same.     The  exception  was,  that  no  certain  he  named. 
time  was  laid  for  the  com  nissionof  the  crime.     The  authority  of  Rex  v.  Chan- 
dler, 1  Saik.  578;  1  l.d.  Raym.  581;  Curth.  572;  and  5  Mod.  416;  was  re- 
forred  to,  and  considered  as  a  conclusive  answer  to  the  objection;  and  what 
had  \ieen  there  insisted  on  was  repeated, — that  it  was  the   constant  course  of 
informations  in  the  Exchequer  i6  set  forth  the  time  in  the  same  manner.     See 
1  Ld  Raym.  582. 
4.  Rex  v.CJrisp.  E.  T   IBOG.  K.  B.  7  East,  389;  S   C.  3  Smith's  Rep.  377.  Wiih  refer 

A  conviction  on  the  malt  act  42  G.  3.  c.  38.  s.  30.  stated  an  information  on  ©"^ce  to  the 
the  act,*  which  was  objected  to,  on  the  ground  that  the  information  did  not  ex-  ™"°®',® . 
pressly  show  the  offence  to  have  been  committed  within  three  months  before ;  that  mav"be*no 
the  information  was  taken  on  the  29th  of  May,  1 805,  and  it  cliarged  an  oirence  ted  that 
on  the  12th  of  May  now  last  pasf^  which  was  uncertain  and  bad,  as  it  might  where  an 
either  refer  to  the  12th  day  last   past  of  the  same  mon  h,  or  to  the  month  of  information 
May  last  past,  which  could  carry  it  back  to  the  antecedent  year,  and  be  out  ^^^^^^tt^lQ"*, 
time;  and  if,  either  be  preferred,  it  must  be  the  maiUhy  being  the  last  antece- .  '  ^^^  -I. 
dent.     Per    Cur,     It  is  alledged  to  be '*  M'i7/iiw  /Ar^e  »io«f/j«  n(>w  la^t  past;"J?j*j^^*^ 
and,  coupling  that  w'tb  the  other  allegation,  it  makes  it  quite  clear.  exhibited 

May,  1805,  charged  ihe  fact  within  three  months,  to  jeit,  on  the  12th  May,  then  last  past,  ^^  29th 
the  Court  held  that  the>e  words  **  then  laKt  past,'*  nii|;ht  by  reason  of  the  accompanjing 
words  **  within  three  months,'*  refer  to  the  day  and  not  to  the  month,  so  as.  to  obviace  tho 
objection  of  the  information  beia*  ootof  time,  bt  sopposing  it  to  refer  to  May,  1804.* 

^  fi  A^  to  the  place  where  the  o^ence  was  commiUed, 
1.  Rex  V  Hazei.l.  M,  T.  1810.  K.  B.  13  East,  130. 

A  conviction  of  a  journeyman  calico  printer  upon  the  statute  39  &  40  G.  3.  The  fact 
c.  106  and  11  G.  3.  c.  3il.'for  rcfu«ing  to  work,  ^-c,  made  by  the  justices  ofwhich 
the  county  of  Surrey,  stated  that  the  defendant  was  employed  by  G.  S.,  &c.,'"']J?*  ^**® 
ofW.,  in  the  said  county,  in  the  manufacture  or  business   of  a  calico  printer,  ^jj^-^^^^j^, 
carried  on  by  tliem  at  W.  aforesaid;  and  that,  tchiht  the  defendant  was  suchtioo  roaat 
workmaa,  and  wus  employed  asaior^aid,  without  reasonable  cause,  he  r^/iMad  appear  to 
to  toork  with  one  J.  B,  then  also  hein^  a  workman  employed  by  the  said  J    S.  have  arisen 

*  And  as  a  general  rale  it  may  bo  stated,  that  in  fixing  the  ofTence  to  a  certain  date,  it 
ia  snffictent  to  refer  to  a  date  already  mentioned  and  ascertained;  7  Esrt.  3»#;  B.  C.  8 
^mith.  Rep.  377. 
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at  some  in  the  paid  manufacture,  &c.,  carried  on  by  them  at  W.  aforesaid.  This  con* 
place  with  yjction  wa«  confirmed,  on  appeal,  by  the  sessions,  and  afterwards  removed  into 
diction  of*  this  court  by  <  ci  iiorari,  where  it  was  now  moved  to  be  quashed,  upon  the  ground 
the  convict  ^hat  it  did  not  state  with  sufficient  certainty  where  the  offence,  if  any,  was  com- 
ing magis  mitted:  and  therelbre  no  jurisdiction  was  given  to  the  convicting  magistrate.  In 
trate.  supp^^rt  of  the  conviction  it  was  contended,  that  all  the  facts  stated  in  the  con- 

viction were  to  be  referred  to  the  place  named  at  the  beginning  of  it,  where 
no  other  name  was  given;  and  the  more  so,  as  this  is  a  summary  form  of 
conviction,  given  by  the  stat.  41.  G.  3.  c.  38.  which  does  not  require  the  place 
to  be  stated,  but  conf^iders  that  as  matter  of  evidence,  and  sufficiently  referred 
to  in  the  form  given  by  the  title  of  the  justices,  and  that  the  act,  in  addition  to 
that   form  only  required  the  justices  to  state  the  offence. 

Sedper  Cvr^  It  must  appear  upon  the  face  of  the  conviction  that  the  of- 
fence was  committed  within  the  county  of  the  justices  who  convict  the  defend- 
ant«  without  which  they  can  have  no  jurisdiction.  Now  it  is  here  stated  that 
this  was  a  service  to  be  performeii  by  the  defendant  to  his  ensployers  in  the 
calico  trade,  rarried  on  by  thom  at  W  in  S. ;  but  no  criminal  act  is  slated  to 
have  been  done  there.  The  mention  of  W  is  only  as  the  place  where  the 
manufactory  was;  but  it  is  n'>t  sa  d  that  he  refused  to  work  there.  Let  the  con- 
-  viction  be  therefore  quashed  See  2  Hale,  Pr  C.  178*,  8  T.  R.  284;  6  East, 
417. 
The  men  2.  Rex  v,  Austiv.  M,  T.  1726  K.  H,  8' Mod.  309;  S.  C.  Fort.  525. 

o°  t  in*  "^^  order  of  sessions  was  made  to  prevent  the  defendant  from  selling  ale. 
I  249  I  An' exception  was  taken,  that  the  '  ounty  was  only  in  the  margin,  and  not  in 
the  ^margin  *^®  body  of  the  -^tder,  so*  that  it  it  did  n'^t  appear  in  what  county  this  alehouse 
does  not  was^  whioh,  it  was  urged,  was  essential -to  the  jurisdiction  of  the  justices.  To 
supply  the  this  it  was  answered,  that  it  was  not  nei  rssary  it  should  be  in  the  body  of  the 
waotofaoy  order,  because  it  w^as  no  crime  to  keep  an  alehouse;  that  it  was  true,  that  up- 
"n***"?'^  on  indictments  or  convictions,  if  the  county  were  only  in  the  margin,  and  not 
as  to  loc4U  '"  *^®  body  of  the  order,  the  proceedings  ought  to  be  quashed;  because  the 
tv.  county  in  the  margin  shows  only  that  the  order  was  made  in  that  county,  but 

not  that  the  alehouse  was  there,  or  that  the  person  who  kept  it  lived  in  the 
county ;  so  that  the  justices  of  the  county  have  no  jurisdiction .  The  Court 
said:  the  e.Tception  is  fatal.  In  all  criminal  prosecutions  it  will  not  be  suffi- 
cient to  put  the  county  in  the  margin;  for  that  can  only  prove  the  order  made 
by  the  justices  of  that  county,  but  is  no  argument  that  the  fact  was  committed 
in  that  county. 

3.  Regina  v.  Barnaby.  T.  T.   1703.  K.  B.  2  Ld.  Raym.  900;  S.  C.  Salk. 
Bat  where      .  181;  3  Salk.  217. 

o  ^'*bee"      ^^^^  ^^  ^  conviction  upon  the  stat.  of  43  E.  c.  7.  s.  1.  against  robbing  of 
mentioned  orchards,  cutting  of  trees,  &c.     The  convicti<>n  set  forth,  that  whereas  com- 
as at  B.,  in  plaint  had  been  made  to  the  justice  of  peace  by  R.  B.,  of  B.,  in  the  county  of 
the  county   H,,  that  the  defendant,   in  the  night  time,  cut  down  divers  lime  trees  of  the 
of  H.,  it  is  said  R.  B.,  at  B.  aforesaid,  Sfc.     The  justice  of  peace  awarded  him  to  pay  so 
enoagh  ar    p^^^\^  damages.     The  conviction   was  removed  by  certiorari  into  the  King's 
sav  at  B**  as  ^'^^^*     -^  exception  was  taken  to  the  conviction,  that  it  was  uncertain,  in 
aforesaid,    ii^&king  the  place  at  B.  aforesaid,  as  B.  might  lie  in  two  counties,  and  so  the 
fact  might  be  done  in  B.  aforesaid,  and  yet  not  in  the  county  of  H.,  and  so  out 
of  the  jurisdiction  of  the  justice,  and  therefore  the  conviction  should  have  stat- 
ed at  B.  pradicfam  in  comilatu proidicio.     The  Court  held,  that  Brampton  ftrcR^ 
diet,  must  be  understood  to  be  Brampton  in  comilatu  prcadicto* 

♦  The  Court  will  take  notice  of  the  known  divisions  of  a  kingdom;  for  which  reason, 
wher  >  an  act  imposed  100/.  penalty  open  the  offence,  if  committed  withm  the  bills  of 
mortality,  60/.  if  without,  it  was  held  to  be  sufficient,  in  a  conviction  for  the  smaller  sum, 
to  allege  the  fact  at  Reading,  in  the  county  of  Herkn,  without  averring  it  to  be  without  the 
bills  of  mortality.  But  it  seenif^  to  be  the  opinion  of  Mr.  Justice  Buller,  that  if  the  con- 
viction had  been  for  the  higher  penalty,  it  might  have  been  necessary  expressly  to  allege 
the  fact  to  Imvo  been  committed  within  the  bills  of  mortality.  Bosc.  180:  and  see  4  B.  |K 
A,  2«. 
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(ff)  Jh  h  the  deBcription  of  the  char  see,*  ' 

1.  Rex  v.  Jukes.  T.  T.  1800.  K.  B.  8  T.  R.  62.^. 

Ifi  a  conviction  on  36  G.  3.  c.  69,  s.  2.  which  prohibits  persons  from  put-1*he  most 
ting  the  word  "  gilt"  upon  metal  buttons,  knowing  the  same  not  to  be  gilt.  ®"^piial  '« 
The  information  charged,  that  the  defendant,  on  the  day  and  place  therein  STe^dMcriD 
mentioned,  did  unlawfully  and  fraudulently  put  and  place  for  sale  a  certain    i   ^50  ^ 
nomber  of  metal  buttons,  having  stamped  thereon  the  word  -^  gilt,"  the  said^oQ  of  the 
metal  buttons  not  being  gilt,  ^c,  contrary  to  the  statute.     The  conviction  was  offence  is, 
qaaahed,  on  the  ground  that  the  defendant  was  not  charged  with  having  exp<vthat  it  cod 
sed  to  sale  the  buttons  marked  "  gilt,"  knowing  that  they  were  not  gilt.    The^*"*  *"  ®^ 
Court  considered  the  fact  of  knowledge  as  an  essential  constituent  of  the  of-^*^^-^^ 
fence,  and  not  supplied  by  the  words  unlawfully,  fraudulently,  and  agaipst  the^j^^re 
form  of  the  statute,  which  were  not  deemed  equivalent  to  knowingly.  qoired  by 

2.   Rex  v.  Daman.  H.  T.    1819.  K.  B.  1  Chit  Rep.  147.  S.  P.  Rsx  v  TRE-the  statute. 

LAW.N'BT.  E.  T.  1786   K.  B.   1  T.  R.  222, 

Per  Holroyd,  J.     It  is  a  rule  in  convicti  )ns  of  this  description,  being  sum- And  no  iii 
mary  proceeding's  before  a  ma^^istrate  on  a  particular  act  of  parliament,  that  ^^^f  ?^°^^ 
afler  conviction  nothing  can  be  intended  so  as  to  get  rid  of  anv  defect  in  point  iQiite^. 
of  form.     Every  thing  necessary  to  support  the  conviction  must  appear  on  the 
face  of  the  proceedings,  and  must  be  established  by  regular  proof,  or  by  the 
admission  of  the  party  of  that  which  is  not  proved.     See  :2  B   &.  C.  31 ;  S.  C. 
2D.&R.  209. 

2.  Rbx  V.  Little.  T.  T    1768     K.  B.    1     urr.  609.  Upon 
This  was  a  conviction  on  the  hawker's  and  pedlar's  act.     It  set  forth,  ^^  that  which  prin 

one  T.  P.  came  before  the  justice  and  gave  him  information  that  the  defend- c»P*e  it  has 
ant,  at  a  place  and  time  specified,  was  found  offerinir  to  sale  silk  handkerchiefs,  ^^^  ^^^ 
and  trading  as  a  hawker,  pedlar,  or  petty  chapman;  and  that  the  said  ^^^^^dant  :®J|jJ  *^  '^ 
did  then  and  there  offer  to  sell  a  parcel  of  silk  handkerchiefs,  and  that  the  said  conviction 
defendant  did  not,  although  required  so  to  do,  produce  any  licence,  as  the  law  for  offeriog 
in  that  case  made  and  provided  directs,  to  qualify  him  for  his  said  trading."  goods  to 
It  afterwards  stated  that  the  defendant  confessed  tho^e  facts,  and  that  he  was"**®  ^^}^ 
accordingly  **  convicted  of  the  said  premises  in  the  said  inf  rmation  specified,  °'*  *     . 
according  to  the  form  of  the  statute  in  such  case  made  and  pro'ided."     The  charge 
act  9  ^*  10  W.  3.  c.  27.  <<  requires  a  duty  to  be  paid  and  a  licence  taken  out  by  most  bring 
every  hawker,  pedlar,  petty  chapman,  or  any  other  trading  person  going  from  the  defend 
town  to  town,  or  to  other  men's  houses,  and  travelling  either  ^n  foot  or  with  "°*  within 
horse,  carrying  to  sale  or  exposing  to  sale  any  goods.  ^( ."     The  objection  on  .     oofcrip 
behalf  of  the  defendant  was  that  the  charge  did  not  bring  him  within  the  <i^- eojw  ^reouir 
scription  of  the  act,  as  going  from  town  to  town,  &tc.,  and  travelling,  &c.  The  ins  a  U 
conviction  was  quashed;  and   Lord  Mansfield  said:  ^^  a  single  act  of  selling  cence,  and 
parcel  of  silk  handkerchiefs  to  a  particular  person  is  not  a  proof  that  he  was  such    [  25 1    ) 
a  hawker,  pedlar,  or  petty  chapman,  as  ought  to  take  out  a  licence  by  the  act.  that  it  is 
Now  it  is  certainly  of  the  essence  of  the  crime,  of  not  producing  a  licence,  "°*  enough 
that  he  be  such  a  person  as  ought  to  take  out  a  licence."     The  defect,  it  was  [bath^sold 
also  agreed,  was  not  helped  by  the  confession,  which  went  only  to  the  offence  „  ^  haw 
charged.  ker  and 

^  Ai  a  general  rale,  the  ioformation  should  contain  a  complete  statement  of  the  offence,  ^ 
with  all  its  legal  qualities;  for  the   evidence  subsequently    thereto   can   only   support  the 
charge;  but  can    by  no  means  extend  or  supply  what  is  wanting  in  it;  see  2  Ld,  Rayra. 
1268;  2  Salk.  680;  Cald.  391;  4  D.  &  R.  260;  S.  C.  2  B.  &  C.  720. 

t  So  a  conviction  on  8  W.  &  M.  c.  10.  s.  2.  for  killing  deer,  was  quashed,  for  alleging 
the  deer  to  be  killed  in  quodam  loco^  where  they  had  been  usually  kept,  without  describ- 
m  it  as  enclosed,  pursuant  to  the  terms  of  the  statute;  Hex  v.  Moore.  2  Ld  Raym.  791. 
Tnos  also,  convictions  on  the  game  laws  for  keeping  and  using  a  dog  to  destroy  game; 
Reason  v.  Lisle,  Com.  567;  or  for  a  using  a  hound:  llooke  v.  Wilts,  2  Stra,  1 126;  have 
been  set  aside;  for  neither  of  the^e  denominations  is  contained  in  the  statutes.  But  a  dog 
called  a  greyhound,  is  sufficient;  Rex  v.  Hartley,  Cald.  175.  Upon  a  conviction,  however, 
against  a  carrier  for  having  game  in  his  poB.«c88ion  contrary  to  5  Ann.  c.  14«  s.  2.  the  acien- 
ter  need  not  be  alleged,  the  word  knowingly  not  being  used  in  the  statute;  4  D.  &R*  260; 
2  fi.  &  C.  726;  see  post,  tit.  «*  Game.** 
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So  a  con     4.   Ex  parte  Hawkins,  T.  T.   1823.  K.  B.  2  B.  &  C,  31 ;  S.  C.  3  D.  &  R. 

viction  !»ub  209. 

i^?9**lfjvrn  ^  conviction  on  the  24  Geo.  2.  c,  47.  s.  1.  stated,  C.  H.  was  conyicted  of 
boDtrabVnd  having  been  found  on  board  a  vessel  subject  to  forfeiture,  for  hovering,  Sfc. 
goodd  on  within  the  limits  of  a  port  in  this  kingdom.  Two  objections  were  taken,  Ist, 
bonrd  to  that  the  vesseJ  was  not  liable  to  forfeiture;  and  2d,  because  it  was  not  alleged 
forfeitore,  that  C.  H.  was  a  British  subject.  Per  Cur.  The  offence  is  not  sutEciently 
when  foaod  ^Qg^,.^^^^  in  the  conviction.  All  that  appears  is  that  the  vessel  was  hovering 
wlthin'tld  ^^^^^"  certain  limits;  but  it  is  much  too  narrow  a  construction  of  the  statute  to 
limits  of  a  ^^y,  that  the  mere  act  of  hovering  is  sufficient  to  sustain  the  conviction.  The 
port  of  this  hovering  contemplated  hy  the  legislature  is,  hovering  with  power  to  proceed; 
kingdom,  and  without  any  sufficient  cause  for  not  doing  so.  The  second  ground  relied 
must  show  Qn  is  also  of  itself  sufficient  to  invalidate  the  conviction;  for  if  the  party  be 
®5  •!  *ljf  °*  not  a  British  subject,  he  is  not  guilty  of  any  oflTence  in  consequence  of  his  ves- 
the  vessel  ^  being  found  in  the  situation  described.  See  1  B.  &  C  101. 
was  hover   '^  without  lawfol  excuse,  and  that  the  pariy  convicted  was  a  British  subjeot. 

5    Rex  v.  Sparling.  H.  T  1723.  K   B.  I  Stra.  497.  S.  P  Rkgina  v.  Brad- 
On  the  LEY.  E,  T.  1713.  K.  B.  10  Mod.  155. 

same  A  conviction  for  profane  cursing  and  swearing,  set  forth  the  charge,  viz. 

ground  it  is  that  the  defendant  did  profanely  swear  54  oaths,  and  profanely  curse  160  cur- 
not  sum  ggg^  corUra  formam  sItUufi ;  and  the  depositions  of  the  witness  were  worded  in 
state  u  the  ^^®  san^c  manner.  Besides  a  valid  objection  in  describing  tlie  quality  of  the 
offence,  offender;  the  Court  held  the  conviction  bad,  by  reason  of  the  oaths  and  curses 
that  which  not  being  set  forth.  They  said,  '^  what  is  a  profane  oath  or  curse  is  a  matter 
is  only  the  of  law,  and  ought  not  .to  be  lefl  to  the  judgment  of  the  witness.  The  witness 
lc«al  result  here  takes  upon  himself  to  swear  the  law,  and  it  is  a  matter  of  great  dispute 
orcertam  ^mong  the  learned  what  are  oaths  and  what  curses."  They  referred  to  the 
The  facie  *^*^®  ®^  Colborn  V.  Stockdale,  1  Stra.  4;)3.,  as  fresh  in  every  one's  memory, 
tboBselves  where  it  was  held  on  a  plea  of  the  statute  of  gaming  that  the  particular 
must  be  a^  game  ought  to  be  set  out,  because  what  is  gaming  is  a  matter  of  law. 
cified.  6.  Rex  V.  Nield.  E.  T.  1805.  K.  B.  6  East,4n;  S  C.  2  Smith's  Rep.  418. 
And  when  The  statutes  39  &,  40  G.  3.  c.  106.  enact  jthat  all  agreements,  ^rc.in  writing 
an  act  char  ^f  qq^^  \yy  ^ny  journeymen  manufacturers,  for  controlling  any  person  carrying 
tha**^!"*  f  ^°  ^^y  manufacture,  4rc.  in  the  conduct  thereof,  Sfc.  shall  l>e  illegal,  and  they 

k25<'>  1  &^^  ^  summary  form  of  conviction,  in  which  the  o  ence  is  required  to  be  sta- 
nces ^^^  ^^^  conviction  in  the  present  case  alleged  generally;  that  the*defendants 
prohibKcd  were  concerned  in  entering  mto  a  certain  agreement  for  the  purpose  of  con- 
by  a  gener  trolling  A.  B.,  &c.  without  stating  what  the  agreement  was.  A  motion  was 
al  descrip  now  made  to  quash  this  conviction,  which  had  been  confirmed  at  the  sessions. 
**°°!  J  In  support  of  the  conviction  it  was  urged,  that  it  was  not  necessary  to  state  the 
overTacto  ^^^^^  of  the  agreement  in  this  case,  though  in  cases  of  conspiracy  it  may  ge- 
must  ap  nerally  bo  necessary.  A  case  was  cited,  Rex  v.  Moselv  and  Moore  6  East, 
paar;  419.  n;  S.  C.  ^i  Smith's  Rep.  419;  which  was  an  indictment  on  the  statute  37 

G.  3.  c.  W"). ;  which  made  it  felony  to  administer  oaths,  purporting  to  bind  a 
person  to  engage  in  any  mutinous  or  seditious  purposes,  Tnere  was  a  count 
stating  the  oath,  which  was  worded  in  such  a  manner  as  to  appear  to  be  only 
to  bind  the  parties  to  an  assembly  for  a  religious  purpose;  and  there  were  other 
counts  omitting  the  oath  altogether,  upon  which  the  defendant  was  found  guil- 
ty. The  same  objection  was  taken  to  the  indictment,  that  the  oath  should  be 
set  out;  and  the  case  was  referred  to  the  12  judges,  \o  opinion  was  deliver- 
ed formally;  but  it  was  held,  that  it  was  not  necessary  to  state  the  oath;  and 
that  the  doctrine  as  to  the  setting  fo  rth  of  fal^c  pret*»nces  and  tokens  used, 
could  not  apply  to  cases  where  the  intent  of  the  parties  was  the  ground  of  the 
oflence,  and  where  the  stating  the  oath  itself  would  be  no  aid  in  ascertaining 
that  intention.  Per  Lord  Ellcnborough,  C.  J.  In  the  case  cited  the  words 
were  **  for  the  purpose,"  and  then  it  would  l)e  enough  to  state  it  in  those 
words;  but  here,  the  entering  into  the  agreement  for  the  purpose  of  controlling 
the  master  would  not  be  true,  unless  the  agreement,  on  the  face  of  it,  has  that 
-    intent.     We  do  not  know,  that  where  there  i«?  an  agreement  on  paper,  and  in 
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writing,  accompanying  an  unlawful  act,  bntit  must  be  set  out;  except  in  caaes' 
of  high  treason.  There,  though  writing  letters  is  an  ovc^rt  act,  yet  they  are 
not  set  out,  because  the  letters  themselves  are  only  decisive  evidence  of  an  overt 
act;  but  in  all  other  cases  where  the  agreement  is  in  writing  it  must  be  set  out. 
But  here  the  conviction,  though  it  pursues  the  form  oi'  the  conviction  in  the 
statute  in  part,  does  not  pursue  the  words  of  the  act,  in  which  case  it  might 
have"  been  right.  Tlie  words  in  the  conviction  are  "  for  the  purpose  of;"  the 
words  in  the  act  are,  "  agreements  for  controlling,  or  any  way  affecting  any 
person  or  persons,"  Slc. — Let  the  conviction  be  therefore  quashed. 

See  8  T.  R  542;  East's  P.  C.  2.  1 122;  '2  T.  R.  581. 
7.  Rex  v,  Ridgwat.  H,  T.   1822.  K.  1i.  5  B.  &.   A.  527;  S.  C.  1  D.    ^ 

R,  123. 

In  this  case  the  Court  held,  that  a  conviction  for  attending  a  meeting  ^^  for  Although  it 
Che  purpose"  of  carrying  on  a  combination  for  the  purpose  of  obtaining  an  *i<i"'?*Jj*^  °* 
vaoce  of  wages,  correctly  described  the  o'T'ence  by  the  words,  "  for  the   pwr-^^  foreal 
pose,"  though  the  description  of  o; fence,  referred  to  in  the  fourth  section,  on ing euebir 
which  the  conviction  took  place;  was  described  in  the  third  section  of  the  sta-  fliaceroceiv 
tute,  to  be  ^'  any  combination  to  obtain,"  the  words,  '^  for  the  purpose,"  and  ed  some 
"to  obtain,"  being  synonymous.     In  this  case,  Abbott,  C.  J.  expressed  con-^'**^'^^ 
siderable  doubts  of  the  correctness  of  the  view  taken  of  the  statute  by  Lord**®"** 
EUenborough,  in  Rex.  v.  Nield.    He  said,  '  There  is  no  man  who  entertains  a   L  ^^  1 
greater  reverence  for  every  thing  that  fell  from  my  Lord  EUenborough,  sitting 
in  this  place,  than  I  do;  I  cannot,  however,  help  saying,  that  the  observation 
made  by  him  in  Rex  v.  Nield,  (and  which,  certainly,  was  not  the  foundation 
for  the  decision  there,)  is  not  satisfactory  to  my  mind.      My    Lord  Ellenbo-^ 
rouffh  appears  there  to  have  affirmed,  that  the  words,  ^^  for  the  purpose  of  con- 
trolling," following  the  word   "agreement,"  is  not  a  sufficient  allegation  to 
show  that  the  agreement  was  for  controlling,  that  is,  for  et  ecting  the  illegal 
object;  and  therefore,  jn  that  view  of  the  case,  it  occurred  to  his  mind,  at  that 
time,  that  the  expression  used  on  that  occasion  was  not  equivalent  to  the  Ian- . 
guage  of  the  act  of  parliament;  but,  on  looking  to  the  act  of  parliament,  I 
think  the  legislature  itself  has  told  us,  that  a  combination  to  obtam  an  advance 
of  wages  is  an  agreement  to  do  it.     The  third  section  says,  "  That  every  jour* 
neyman,  Sfc.  who  shall  enter  into  any  combination  to  obtain  an  advaifce  of  wa« 
ges,  or  for  any  other  purpose  contrary  to  the  provisions  of  this  act,  shall,"  Su:. 
Wow  a  combination  "  to  obtain,"  is  a  combination  ''  for  the  purpose"  of  ob- 
taining.   They  are  convertible  terms,  and  it  is  the  same  as  a  combination  "  for 
the  purpose."     The  words,  "  for  the  purpose,"  show  in  what  sense  the  legis- 
lature has  used  the  word  "  purpose."     It  is  used,  not  in  the  sense  of  "  inten- 
tion," but  "  object  and  intention."     In  the  fourth  section,  the  words  are,  "  all 
persons  who  shall  attend  any  meeting,  had  or  held  Tor  the  purpose  of  making 
any  contract,  covenant,  or  agreement,  by  this  act  declared  to  be  illegal,  or  of 
entering  into  any  combination  for  any  purpose  de(*lared  by  this  act  to  be  ille- 
gal," Stc.     Here  again  we  must  intend  that  the  word  "  purpose."   means  tb6 
"  object"   of  the  combination,  and  not  the  "  intention."     This  defendant  has 
been  convicted  of  attending  a  meeting  held  "  for  the  purpose"  of  obtaining  aa 
advance  of  wages,  and  therefore  he  comes  within  the  terms  of  the  statiite^^ 
8.  Rex  v,  Barnaby.  T.  T   1703.  K.  B  2  Ld,  Raym.  900.  S.  C,  Salk.  19^; 
S.  C.  3  id.  217.     S.  P.  Rex  v.  C  ^thf.rai.l.  Stra.  900. 

This  was  a  conviction  on  the  statute  of  Edward,  against  see  7  Geo.  4.  c.  ^^^r 
69.)  robbing  of  orchards,  cutting  of  trees,  &c.     It  set  forth  the  contplaint  ofjl*^'""^*^ 
R.  B.,  that  the  defendant  cut  down  divers  lime-trees  of  the  said  R.  B.  upon  a^enjLj*^ 
which,  afler  oeing  duly  convicted,  he  was  awarded  to  pay  so  much  aa  damages  to  in  detori 
the  complainant.     Upon  an  exception  taken  to  the  uncertainty  ojf  the  convic-  bing  the  of 
tion,  in  not  mentioning  the  number  of  the  trees,  which  it  was  in^^isted  should  ^^'^^  ^» 
have  been  done,  as  a  measure  for  the  justices  to  give  damages  by.  Holt,  C.  J.  '*"*'  J?*'* 
said:  in  trespass  the  nature  and  number  of  things  ought  to  be  mentioned;  and  ^J^  ^^ 
much  more  so  in  a  convicti^on,  where  all  imaginable  certainty  is  requisite;  the  partioaliir 
subject,  by  this  private  jurisdiction,  exercised  by  the  justice  in  a  summary  iann  or 

vol.    VT  22 
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•ntefed  the  SOth  of  August,  but  not  said  whether  in  the  day  or  the  night;  it 
might  be  in  the  night,  and  then  it  was  not  lawful,  because  it  was  not  said  to  be 
in  the  presence  of  the  constable;  and  if  the  entry  was  no?  lawful,  the  defendant 
was  not  guilty  of  an  offence  in  refusing  to  permit  liim  to  take  an  account,  &c. 
To  this  it  was  answered,  and  held  by  the  court,  that  the  entry  was  laid  in  the 
information  to  have  been  made  lawfully,  and  it  did  not  appear  upon  the  face  of 
the  information  to  have  been  wrong,  and  therefore  the  Court  would  n^>t  intend 
that  it  was  so,  when  the  information  and  conviction  said  he  entered  lawfully; 
observing,  that  ifit  had  been  unlawfully,  the  defendant  would  have  had  the 
benefit  of  hisdefenre  before  the  justices;  and  that  the  information  pursued  the 
it  may  b«  clause  of  the  act.  The  conviction  was  affirmed. 
P«>P»'»  16.  Rex  v.  PicKLFi.  M.  T.  1747.  K,  B.  1  Burr.  150. 

#0  remark  This  was  a  conviction  on  the  5  Ann  c.  14,  which  expressly  mentions  only 
that  it  is  those  qualifications  specified  in  .*"2  6r  25  Car.  2.  The  court  held  it  unnecessa- 
[  'J57  I  T  to  negative  the  defendant's  being  lord  of  a  manor,  that  being  only  an  infer- 
not  necenared  or  argumentaMve  qualification  collected  from  the  stat.  5  Ann.  c.  14;  but 
ry  to  nega  not  expressed  within  that  of  22  &  23  Car.  2 
tive  a  mere      17    Rgx  v.  Fonn.  T.  T    1724.  K.  B    1  Str.  5ory.  S.  P.  Rkx  v.  Laytov.  1 

Wewn"**  ^*^^  '^^^-  ^    ^-  ^^'^  ^    Bn\^^   2  Str.  11 01. 

■tmctioB.  Conviction  orf  *^  Car.  1 .  c.  S.  for  keeping  an  alehouse  without  licence.  An 
And  it  has  ohjection  was  taken  to  its  validitv,  on  the  ground,  that  in  the  act  there  is  a 
hoen  seen  proviso  to  exempt  persons  who  have  been  punished  by  the  former  law  of  5  & 
(onfe,  264.  6  E.  6.  c.  25.  and  therefore  it  should  have  been  said,  he  had  not  been  proceed- 
n.,)  that  ed  against  upon  that  act.  Sed  per  Cur.  That  coming  in  by  way  of  proviso, 
the  mien  al  \^q  should  have  insisted  on  it  in  his  defence;  it  appears  he  was  as^ked  what  he 
red  w'do''^*^  **^  ®^^'  ^^^  therefore  we  mav  reasonably  presume,  he  had  no  such  dc- 
not  apply     ^®nce  to  make      T>eT  the  conviction  be  confirmed. 

to  BQch  as     "^  "^'  contained  in,  or  incorporated  with,  the  enacting  claases,  by  which  the  ofTeace  is 
Created* 

2.  As  lo  th^  statement  of  the  summons, 
1.  Rex  v.  Hawkbr.  T.  T.  1737.  Cald.  391 .  n  a.  S.  P.  Rex  v.  Dyer.  1  Salk. 

181;  S.C.  6  Mod  41 
ta  eontiO  The  defendant  was  convicted  before  a  justice  of  peace  on  the  game  act,  not 
tioM  it  being  qualified.  The  conviction  was  quashed,  because  it  did  not  appear  that 
mnat  ap  ^^^  defendant  was  summoned,  or  had  an  opportunity  of  defending  himself:  and 
Sio  rea>rd  *^®  Court  observed :  it  is  necessary,  in  case  of  convictions,  to  set  out  a  sum- 
that  thedein^i^S)  ^^^  ^^  ^^^^  ^^^^  nothing  is  to  be  intended.  See  1  B.  ^  A.  369.  6  D. 
ieodaat  8t  R.  341 ;  5  D.  &  R  558;  S,  C.  3  B.  Sf  C.  2 19;  1  Str.  996;  1  Burr  399;  2 
vaBwm  Ld.  Raym  1405;  Saver,  304;  Comb.  289;  Cald.  308;  2  Str.  609;  8  Mod. 
moned.  309.  3  Ld  Raym.  1404;  8  Mod.  378;  1  Str.  140;  Sess.  Ca.  280. 
It  is  not,  2    Regina  v.  Green.  H  T   1713.  K.  B    10  Mod.  213. 

fn^YMi*  Conviction.  The  exception  was,  that  the  conviction  only  set  forth  that  the 
tied,  wheth^^^®^^*^'**  being  dehi/e  mtmmoniluSy  and  not  appearing,  the  jiistice  proceeded, 
•r  it  be  sof^^M  whereas  natural  justice  required  that  the  defendant  should  have  had  a 
£eient  in  reasonable  time  allowed  him  for  the  making  his  defence.  Parker,  C.  J.  said: 
aooh  caae  to  this  is  a  material  objection  It  is  not  said  that  he  was  summoned  to  appear  at  a 
the'd  f"*d  *^®'^**"  time,  or  any  time,  or  when  the  summons  was  made.  But  Powys,  J, 
ant  bad  ?^'^ '  ^^  '^  ^^  ^^  considered  whether,  when  it  is  said  that  he  was  debite  summof^ 
been  rego  ^'^^'1  ^^^  word  debite  does  not  import  all  reasonable  circumstances  relating  to 
larlj  or  dn  that  summons,  and  I  am  of  opinion  it  does, 

ly  sommon  3.  Rex  v   S'  tpsov  T.  T.  1714.  K.  B.  10  Mod.  248.  1  Str.  46. 

^°*  This  was  a  conviction  of  deer-stealing  before  justices  of  the  peace,  upon  the 

mSnr  tt*  statute  3  &  4  W.  ^  M.  An  exception  was  taken,  that  the  summons  stated 
debUeaum^^^^^^  ^^  '^  appear  such  a  day,  but  that  it  was  not  shown  u^^at  time  of  the' 
[  258  I  ^^^^  ^"^  ^^  ^^^  contended,  that  perhaps  the  justices  came  at  five  o'clock  in 
momtua,  ***®  morning,  and  that  the  defendant  not  being  then  there,  was  convicted,  though 
ad  hoc  tern  ^^  ^^^^  afterwards.  T^  this  *excef>tion  it  was  answered,  that  the  return, 
atM,  et  which  must  be  taken  fortru  ,  was  an  answer  to  the  objection;  for  the  return 
ptme  to      ^^<j  that  the  defendant  licet  debite  ftvmmonitm  nd  hoc  tempus  et  hunc  locum  did 
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not  appear;  so  that,  at  whatever  time  or  place  he  was  convicted,  it  must  now  cum,  wis 
be  taken  for  true  that  he  was  summoned  tn  appear  at  that  time  and  place.     P*  r  <^oMiderod 
Cur.     As  to  the  objection  that  the  time  should  have  been  set  forth  with  more*"**^**^"** 
certainty,  it  is  rue  that  the  ad  hoc  tempus  tt  hunc  lovum  cannot  be  confined  to 
a  particular  hour  or  place;  hut  then  it  is  not  to  be  <U) posed  i»ut  that  a  magis- 
trate will  administer  justice  with  integrity,  and  it  is  the  duty  of  the  party  sum- 
moned to  attend  his  time  and  place. 
4.  Rex  v.  Mallison.  E.  T.  1758.  K.  B.  2  Burr  681    S.  P.  Rex  v,  Johnson.  «„, ,. 

H.  T.  1 72 1 .  K.  B.  1  Stra.  26 1 .  i^d^lt,'' 

This  was  a  conviction  for  killing  Bsh.     On  behalf  of  the  defendant  it  was  that  if  the 
objected  that  the  summons  was  bad,  as  set  out.  that  it  was  to  appear  tmmedi- sammoiw 
ately^  which  was  not  a  rttasonable  summons;  and  the  case  of  Rex  v.  Johnson,  1  be  «et  oat 
Stra.  261.   was  cited,  in  which  case  an  objection  of  (his  sort  was  taken  to  a"°^  appear 
summons  to  appear  on  the  same  da  v.     It  received  indeed  a  satisfactory  an-  ^j^^  ^^^^^ 
swer  from  a  fact,  viz.  the  defendant's  havin^ir  then  actuallv  appeared  to  it,  and  convictioo 
made  a  defence,  which  appearance  and  defence  cured  ail  defects  in  the  sum- win  be  had; 
mon»*     The  conviction  was  quashed  on  another  ground;  but  the  Court  evi-*»  if  »*  "P 
denCly  viewed  the  above  as  a  valid  objection :  observing,  this  conviction  is  bad,  P®*"" ,*!>«* 
for  the  faults  that  have  been  mentioned,  and  for  a  great  many  others.     It  iS|owed'*bv 
bad  throughout;  it  is  full  of  faults;  but  this  alone  would  be  fatal. — Conviction  the  sum 
<{Uashed.  moos  was 

3.  *8s  to  the  slalemerU  of  the  defendard^a  apjunrance.  *oo  short. 

I.  Rex  v  JoH^^ov.  H.  T  1721  K.  B.  I  Stra.  261. 
Conviction  for  having  a  gun,  not  being  qualitied.  It  was  objected  that  this'^*'®  ^^^^ 
was  not  a  reasonable  summons  for  it  was  made  to  appear  the  same  day,  which  ^^  ?u**'  *"^ 
might  be  impossible  upon  account  of  distance,  or  the  summons  being  served  late,  ^^^^  -^  |||^ 
and  the  defendant's  witnesses  might  not  be  got  together  on  so  short  a  warning,  defendant's 
To  this  the  Court  observed:  the  defendant  appeared  at  the  time, and  made de-  appearance 
fence :  so  that  cures  all  defects  in  the  summons.  >*  *  certaia 

day  and  place,  and,  if  regolar,  removes  all  objectionf^  to  any  defects  in;  L  ■^^^    I 

2.  RfcGi.VA  V.  Barret.  NL  T.  1710.  K.  B.      Salk    V53.  S.   P.  Rexv.Aikin. 

M.  T.  n6r>.  K.  B.  i  Burr.  1785. 
A  conviction  of  deer-stealing  being  returned  on  a  certiorari,  the  obection  ^"''*'>*  •f> 
was,  that  there  was  no  due  summons.     It  was  shown  that  the  defendant  had  af-  ^^°™ 
terwards  appeared.     Ptr  Cw\     Appearance  aids  the  want  of  a  summons  in  a         ' 
summary  conviction. 

3.    Rex  V.  Stonr.T.  T.  1701    K  B.I    East,  640. 
A  conviction  before  a  justice  of' the  peace  on  the  game  laws,  stated  that  i\ie  ji  fortiori, 
defendant  was  present  at  the  time  when  the  information  was  read,  and  the  wit-  if  it  be  also 
nesses  examined;  and  that  when  called  on  for  his  defence  he  produced  no  evi-»'«ted  that 
dence,  and  did  not  require  any  further  time.     On  the  part  of  the  defendant  it  ^^^  j*j®"*** 
was  objected,  that  the  conviction  did  not  state  that  he  was  duly  summoned,  and  reqaire  far 
that  this   was  not  cured  by  alleging  that  the  defendant  was  present;  for  if  athertimeto 
man  be  not  apprised  beforehand  when  he  shall   be  called   upon  to  answer  a  make  his 
charge,  he  cannot  be  prepared  for  his  defence,  or  have  his  witnesses   ready,  defence. 
Lora  Kenyon,  C.  J.  said:  justice  requires  that  a  party  should  be  duly  sum- 
moned, and  fully  heard,  before  he  is  condemned;  but  if  he  be  stated  to  be  pre- 
sent at  the  time  of  the  proceeding,  and  .to  have  heard  all  the  witnesses,  and 
not  to  have  asked  for  any  further  time  to  bring  forward  his  defence,  if  he  had 
any,  this  has  at  all  times  been  deemed  sufficient . 

*  \  dictam  attributed  to  Lord  Chief  Janire  Holt  requires  that  the  record  should  state  a 
summons  returnable  on  a  day  ceitain;  6  Mod.  41.  A  conviction  by  default  must  show  a 
personal  service  of  the  summons:  see  I  Burn.  24:  id.  737;  1  Mod.  882  Some  of  the  pre- 
cedents go  tK>  tar  in  cases  where  the  defendant  ha«  notippeared,  asi  to  sitate  the  evidence  up- 
on oath  of  the  service  of  th  summons,  which  ought  in  fact  to  be  had  before  conviction  by 
default:  and  it  certainly,  says  Mr.  Paley,  in  hiK  Treatise  on  Tonvictions,  by  Dowiing,  p. 
186,  is  more  regular,  though  not  absolutely  necessary,  to  state  it,  more  particnUrly  in  ca- 
ses where  the  acts  of  parliament  (as  i^  sometimes  the  case)  spectallv  authorize  the  magis- 
trate to  proceed  in  the  defendant's  absence,  after  oath  made  of  the  service  of  a  regolar 
inmmonfi. 
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■ 

4.    Rex  v.  D  er.  T,  T.    1703    K    B.   1    Salk.  181;   S.   C,  cited   1  Ld. 

Kayia.  1406. 
But  if  ihe  ji^  ^  conviction  of  the  dtftuidaiit  it  was  stated  that  he  was  sumrnoDed  to  ap- 
JPP,^^5''^  pear,  and  did  appear,  on  Tuesday,  the  17th  of  April,  i7a^.  It  was  objected 
on  AD  im  that  there  wa**  no  such  cla\  as  Tueatiay,  the  7th  oi  Apr  1,  r7i.)-,  and  indeed 
possible  the  1 7th  day  was  on  Friday;  >  that  the  time  of  Uiiiaions  being  inipoasibley  il 
dftj)  was  the  same  thing  as  if  there  haa  bten  no  summons. 

Et  per  Ctir.     Upon  the  complnint  the  justices  ought  to  make  a  memoran* 
dum,  and  issue  a  summons;  and  Tthe  party   will  not  appCeir,  or  cannot  be 
found,  h    may  proceed.     In  the  principal  case  it  is  manifest  there  could  be  no ' 
such  day,  and  therefore  he  could  not  a;  pear  thereupon;  and  when  one  day  is 
set  forth,  his  appearance  on  another  canno'  be  intended. 

5    Rfx    .  Kknt.   M.  T.  I  ;30.  K.    r.  2  Ld.  Raym.  1546. 
^h'^h  •°°**      ^^®  summons  and  appearance  being  described  in  a  conviction  on  the  '^d  of 
ahown  by    O  tober,  I  G     „  ihe  information  and  the  deposition  being  on  the  '^d  at  Xor. 
the  record,  ^  O.  i.,  this  incongruity  was  objected  to.     The  Court  held  the  objection  va- 
to  have        lid,  and  the  error  fatal, 
been  prior  to  the  information;  the  conviction  is  bad. 

t  -6    ]      6.  Rex  v.  Hawks.  T,  T.  17 J9.  K.     .    I  Barn  212  and  300.  and  Sir.  868. 
The  appear     This  was  a  conviction  f<<r  deer-stt  aling.      It  was  objected  that   it  was  said 
ance  mnj    ^y^^^  ^^le  defendant  compamit  befor&the  justice,  whereas  it  should  have  been 
tlTeVut  *°  comparity  it  being  a  rule,  it  was  urged,  in  all  .legal  proceedings,  that  the  fact 
rim^^        must  be  laid  as  a  present  transaction,  and  n  t  delivered  by  way  of  narration  of 
what  is  already  past,  or  what  .shall  aft  rwardsbe.     The  Court  were  of  (pinion 
that  the  objection  might  he  got  over:  they  said,  comparuU  being  couplea  with 
an  (tllocatnr  esty  has  in  law  \  atin  a  present  signification,  like  a  eonsiderafttm 
€8t,  which  must  have  *hat  son««e,  or  el-e  their  judgments  w(>uld  be  all  bad. 
And  accor  7.   Rex  v.   S  miso   .  H.  T    1718.  I  Stra.  41. 

ding  to  one  ft  appeared  in  this  case,  which  was  a  conviction  of  the  defendant,  that  the  de* 
^••®.™"y.    fendant  made  an  attorney  defend  lor  him.     The  Court  thought  it  good,  for  the 

zl^^  ^.^"■oi fender  might  intrust  his  defence  with  another,  and  the  justices  could  not  en- 
penon  or     ^         ,  .       »  .  j  j 

bv  alter      force  him  to  appear  m  person. 

ney.  8.  Rex  v,  Sw\     on,  T.  T.  1790.  K.  B  8  T  R.  284. 

And  it  will  By  the  record  ofconvimon.  it  ap  •oared  that  at  K.,  in  tho  county  of  H., 
be  intended  the  informer  came  before  A,  B.,  and  swore  that  de'rndant  wasgu  liy  of  &.C.; 
to  be  at  the  that  afterwards  the  defendant,  havitig  been  summ  .ncd.  appeared  before  thejus- 
P'*^®  tice  to  make  his  defence:  and  having  heard  the  same,  who  asked  bv  the  said 

information i"^**^^  *^  ^^  could  say  any  thing    tor  himself  why,  &c.;  that   he  plcndid  not  . 
is  laid,  e     guilty;  that  on,  Slc.  at  K  .  in  the  county   aforesaid,  one  C."   D.   swore,  &c. 
ven  al  *  and  thereupon  the  said  de.endant.  4'c.  at  K.  aforesaid,  8lc.  is  convicted,  &c." 

tboagh  the  For  the  defendant  it  was  objected  that  it  did  n  t  appear,  on  the  conviction,  at 
ejainina  what  place  the  defendant  was  sunimon^cl  to  appear,  n  t  at  what  place  he  did 
nessM  and  ^PP®*^*"*  ^^**  ^*  should  appear  to  be  at  a  plare  within  the  jurisdiction  of  the  jus- 
the  jade  ttces;  and  hat  if  i'  were  considered  that  it  was  at  K  .  the  place  bcfore-men- 
ment  are  tioned;  then,  secondly,  it  did  not  appear  that  the  evidence  was  given  in  the 
stated  at  a  presence  of  the  defendant.  Pt  r  Cin\  It  u  ill  be  understood  that  the  summons 
difierent  jq  appear,  and  the  appearance,  were  a?  K  ,  the  place  before-mentioned  and 
^  *••  ai^  to  the  second  objection,  there  would,  we  think,  l^e  great  weight  in  this  ob- 

jection, if  it  had  not  been  already  overruled  in  forfne^*  cases;  and  not  withstan- 
ding the  introduction  of  another  place  H.,  we  think  that  this  case  mast  be 
governed  by  those. — Conviction  affirmed. 

4,  i^  to  tht  conftssion  or  demal  of  ike  accused, 
1.  Rex  V.  Tittle.  T.  T.  175R.  K   B.    I  Burr.  6\:r  S  P.  Rp.x  v.  Gaqv.  K. 
B.  8  Mod.  64;  S.  C.   1   Str  5\e.  S.  P.   Rex  v.  Thorow  .ood.  H.  T. 

After  the  ^'^"^'^    ^   ^'  ^  ^*^    ^'^^• 

defendant's      ^"  *  conviction  for  trading  as  a  hawker  and  pedlar,  without  licence  on  the 

appear        old  acts,  against  that  o^ence,    3  &  4  Ann.  c.  4.  s.  4;  9  &  10  W.  3.  c.  27 ;  and 

ance,  the     8^9.  W.  3.  c.  25.)  the  information  stated,  that  the  defendant  ^^as   found  of- 

rteerd        ferinj^  to  sale  silk  handkerchiefs,  and  trading  as  a  hawker  and  pedlar,  or  petty 
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ekapman;  and   that  he    did   then  and  there  o  er  to  ^^ell  a  parcel  of  silk  hand-    |  ^6j   1 
kerchieL0,  .c<\  without  having^  licence.     After  the  appearance  of  the  defend- states  his 
ant,  it  was  stati^d,  thar  being  aHked  lor  his  defence  whv  he  should  not  he  con-  confessioa 
victed  of  the  said  often  e   so  rharg -d   in  form  aibresaid.   he  freely  confessed,  JJf  ^*"'"'» 
that  he,  the  said  delen«iarit,  did  offer  to   sell  silk  handkerchiets  to  the  said  T.  ^^'^ ^jf"' 
P  ,  the  informer,  in  mannc-  as  is  m  ntioned  in  the  aforesaid   inlbrmation,  and  ^p^J  j,^^ 
that  he  hath  no  licence      The  c;>nviction  was  quashed  for  the  insufficiency  of  ever,'  to  be 
the  charge,  a  single  act  of  trad'ng  not  being  deemed  sufficient  to  constitute  aelTectaal, 
hawker  and  pedlar  within  the  act;  and  it  being  insisted  that  the  confession  ot  '^PP<'&<'  not 
the  defendant  cured  the  defect  by  admitting  the  offences,   because  if  he  had^"^  ^.^ 
legal  defence  he  might  have  availed  himself  of  it,  Lord  Mansfield  said:  I  can-  fhe^char^e 
not  allow  defendant's  c  nfession  to  have  that  effect^  the  confession  is  only  of  bat  contaia 
the  fact  that  he  sold  the  handkerchiefs  to  T.  P.;  not  that  he  traded  as  a  haw- on  adniis 
ker  and  pedlar.*  ^  "on  of 

ic  facte  as  amonnf  to  the  ofTenee  complained  of;  '^^^  specif 

i.  Mivs  V  D  V.  Rs    \I.  T.  1819.  K.  B.3  B.  Sc  A.  103. 
A  convict!  >n   under  the  1 7  G.  i.  c.  5.   stated  that  plaintifT  having  been  ^®*'  "{^  . 
brought  before  a  magistrate,  on  an  information  charging  him  with  having  tin-  f^^"?    *^ 
lawttilly  returned,  without  a  certificate,  to  a  parish  'rom  which  he  had  been  re-holdeo 
m  >ved,  aid  that,  up  >n  that  occasion,  he  con  es-^*  d  him  elt' guilty.     It  appear-  that  where 
ed,  that  when  the  plaintiff  returned  to  the  parish^  hr  was  not  m  a  state  of^pau-<^  <^onvic 
perism.     The  question  was,  whether  the  conviction  was  a  bar  to  this  action  a-  ^•®"  «ood 
gainst  the  magistrate.  ^j^  }^?^  ^«® 

Per  Cur.     Certainly  it  is.     The  ^uSstance  of  the  charge  was,  that  he  had  grounded 
returned  unlawfully.     If  he  could  show  any  lawful  excuse  for  his  return,  he  on  the  par 
might  have  stated  that  before  the  magistrate.     He,  ho^vever,  confessed  that  he  ty's  own 
was  guilty  of  the  oTence  charged;  upon  which  the  law  said  that  he  was  an  idle  confession, 
.  and  disorderly  person-  and  we  are  of  opinion  that   he   cannot  now  turn  round  }"®  P«rtica 
and  bring  an  action  against  the  magistrate.    See  16  East,    13;  2  T.  R  709,  fo' !^'*^™ 
Ca   Temp.  Hardw.  124;  Cald.  458;  1  E?i^t,  647;  Str  497;  Carth.  502;  2  T.g«tratVThi 
R.  598;  7  T.  R  63^.  n.  ;    Cowp.  G42   4  Bu  r.  2279;  2  B.  <^  A  578.  terference 

3.  Rex  v.  Cor  ev.  H    r.  I76  >   KB.  4  Burr.  2279.  oerdnotbe 
The  convicti>n,  which  was  for  killing  fish,   set  forth,  as  the   relation  of  the^i'o'ged. 

informer,  that  on  the  day  and  place  therein  mentioned,  the  defendant  did  fish  ^o'  it  is  an 
in  a  certain  brook  there  named,  and  did  then  and  t  .ere  take  and  kill  the  fish,""*'®'**?*''® 
mt  having  a  just  right  or  claim  t  >  ^ake,  kill,  or  carry  away  any  such  fish,  and  fi^'^**jj,|j  ^ 
the  said  stream  being  private   >roperty.     It  was  also  stated,  that  another  wit-  confession 
ness,  not  alleged  to  be  upon  oath,  came  and  gave  information  that  R   H.  was       26*2  1 
the  owner  of  the  said  streim      The  defendant  ap  soaring  a  d  being  called  up- cannot  ex' 
on  for  his  defence,  ''of  his  own  accord  confessed  all  and  singula?*  the  said  prem-tend  or 
ises  to  be  true,  in  manner  as  the  same   are  charged  in  the  said  information. "^®*P°"V^® 
This  conviction  was  quashed,  on  the   ground  that   the  facts  of  the  ownership,  «f*the'o?" 
and  of  the  owner^s  dissent,  did  not  su^ciently.  appear.     It  was  urged,  in  sup-  f^nce  as 
port  of  the  conviction,  that  it  was  warranted   by  the  confession  of  the   whole  charged  in 
charge,  part  of  which  was,  that  R.  H.  was  the  owner.     But  the  Court,  as  to  the  infor 
that  point  only,  took  notice,  that  as  the  ownership  was  not  sufficiently  chaiged,  mation. 
neither  was  it  confessed ,  and  said :  the   confession  goes  no  further  than  the 
matters  charged.     The  words  in  the  conviction,  **not  having  any  just  right  or 
claim,"  are  the  words  of  the  inf  mer  only,  and  they  are   too  general.     See  2 
B.  &  A.  378. 

4.  Rex  v.  Clarkr.   E  T.  1774.  K    '\  Cowp.  35. 

The  Court  made  the  foil  »wing  observations:  this  conviction  is  a  jumble  and  ^    (^ 
confnsion  of  charges  and  punishtnents      It  is  a  conviction  for  playing  at  bowls,  f^^^^  ^^ 
and  the  punishment  mfltcted  is  imprisonment,  as  l)ein{T  an  idle  and  disorderlv  penal  only 

*  In  another  conviction  on  the  nnme  statute  it  wao,  however,  holden,  that  an  allegation 
that  the  defendunt  was  apprehended  for  trading  as  a  hawker  and  pedJar,  and  was  charged 
upon  oath  before  the  jaKtice  with  having  sold  a  piece  of  moslin  as  a  hawker,  pedlar^  and 
pftty  chapman^  which  f«ict  he  ronfo«jied,  was  sufficient  to  warrant  a  conviction  for  not 
prodociDg  n  license  on  demand  hy  the  justice;  see  8  Burr.  1475.  abridged  post^  tit.  Haw- 
ker and  Pedlar. 
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under  c«f  person.  The  statute  f^S  H.  8.  c.  9.  s.  16.  lays'a  penalty  of  20«.  on  every  la- 
tain  circum  borer,  &c  plavi-  g  at  bowls  out  of  Christmas.  1'h<  punishment,  therefore,  is 
■^*"*^f**  cJearJy,  not  under  this  statute  The  ntat  17  G  '2.  c  5.  a.  ^i.  describ^  four 
were  omit  ^^^^^  of  idle  and  disorderly  persons;  and  being  an  explanatory  act,  we  cannot 
ted  in  the  go  out  of  it.  Now  bowling  is  not  an  otfeiu-.e  within  any  of  these  descriptions; 
charge,  the  consequently  the  defendant  is  not  puni*^hable  as  an  idle  and  disorderly  person; 
conviction   but  the  punishment  is  within  this  latter  sta  ute.     Therefore  we  are  all  clearly 

^"j  K^5"*^  ^^  opinion  that  the  convicti'm  ought  to  be  quashed. 

ered  bad,     gtandioc  it  was  itated  that   the  defendant  fnlly  acknowledged  ihe  premiBes  to  be  true. 

~""'*'  5.  A  to  theevidenc.. 

— .  (^a)  Jhi  to  the  names  of  the  loUfie^sca. 

denceU      Rp^  v.  TiM.EY.  T.  T.  1721    K.  B.  1  Str.  16-^.  S.  P.    R»:x  v.  Stove.   M.  T. 

the  next  17^50   K.    B.  2  I  d.  Raym.  .1545.    S.  P.  Rex  v.  Robotham.  E.  T.  1764. 

important  K    B    r1  Burr.  1472. 

ingredient        \  conviction  for  deer-stealing  was  in  this  case  quashed,  because  the  same 

m  the  re      person  was  both  informer  and  witness,  and  was  entitled  to  part  of  the  penalty. 

fim 'the  wit  S-  e  ?       ^  C   ^'X)   4  D.  k  R  83;  3  B.  &  A.  596. 

nessea       ,  ahonld  be   described  by  name. 

^jjj  jj  {b\  Ak  to  their  compttency, 

mnst  not  ap  Rex  v.  Cotterell.  T.  T.  1785.  K.  B.  2  Chit.  Rep.  487.  S.  P.  Rex  v.  Pri- 

pear  that  OK.   Ibid     n. 

the  witness      A  conviction  awarding  part  of  a  penalty  to  a  parish,  on  the  oath  of  an  inhab- 

18  iiuerest    i^^^^t  of  the  parish,  was  objected  to;  but  it  appearing  that  he  did  not  pay  rates, 

wit."     *  '*  ^**®  ^""''*  ^*^  "^^  ^"*^^  ^*  • 
r  2^3  1  (c  As  to  ihe  evidence  being  on  oaih. 

Ithaabeen  1-  ^^^  v.  Grossop.  T.  T.    1821     K.  B.    \B  St  A.  616. 

holden  ne  A  convictjon,  after  stating  defendant's  appearance,  and  plea  of  not  guilty^ 
cessai7  proceeded  thus:  "  nevertheless,  upon  thin  same  day  and  year  last  aforesaid, 
thai  the  at  the  said  public  office,  U.  H.,  in  the  said  parish  of  St  S.  aforesaid,  divers 
h'^Td*°°*  credible  witnesses,  to  wit,  one  J,  T.,  one  J.  B.  B.,  and  one  W  A.,  came  be- 
pear  to  be  ^^^^^  "^  ^^^  ^^^^  justices,  and  upon  their  several  oaths  on  the  holy  gospel  of  God, 
np'in  oath,  ^^  them  severally  and  respectively  now  here,  and  in  the  presence  of  the  said 
and  to  have  J.  T.,  J,  B  B.,and  W  A  re<«pectively,  duly  administered,  did  depose,  swear, 
been  ad  and  in  the  presence  of  the  said  J.  G.,  upon  their  oaths  aforesaid,  did  seve  ally 
minisiered  affirm  and  sav,''  &c.;  and  it  being  objected,  that  from  this  statement  it  did  not 
n^eHs^rTthe  ^^PP®*'''  ^^**  *^®  witnesses  had  been  ;*worn  in  the  presence  of  the  justices  or  of 
presence- of  ^^®  defendant,  the  Court  held,  that,  taking  it  ahogether,  it  did  substantially  ap- 
the  justice  pear  that  the  oath  was  administered  to  the  witnesses  m  the  presence  of  the  ma- 
aa  well  as  gistrates  See  Paley  on  Convictions,  by  Dowling,  p.  32,  &c.;  and  3  .iurn's 
of  the  de  Justice,  ^24th  ed.  tit.  Oaths, 
ftnddni,      2    j^g^  y   Selway,  H.  T.  1787.  K.  B.  2  Chit   Rep.  5^2.  S.  P.  Rex  v.  Pic- 

ne°ceiar°*'^  ^^^-  ^  E^^'  ^^''^ 

in  a  convic      ^  conviction  was  in  this  case  objected  to,  on  the  ground  that  the  oaths  of 

tion  to         ^^e  witnesses  did  not  appear  to  have  been  legally  administered,  it  merely  stat- 

Btate  how    ing  that  they  deposed  on  oath.     St  d  per  Cur.    The  objection  is  certainly  not 

the  witnes  tenable.     The  law  would  presume  that  the  oath  was  properly  administered, 

aes  were      and  that  the  magistrate  had  competent  authority  to  administer  it. 

d)  As  to  the  evidence  bcinsc  si^en  in  deffndfini^s  presence. 

1.  Rex  v.   Se  ww.   H.  T.   1787.  K.  B.  2  Chit.  Rep.   5'22.  S.  P.  Rex  v. 

Revo.M.T.   1731.  K.  B    2  Doug.  485.  S.  P.  Rex  v.  Killett.  E. 

T.  1767.  K.  B.  4  Burr.  2063. 
It  must  al  A  conviction  under  the  25th  G.  3.  c.  78.  s.  9.  of  travelling  about  from  town 
■0  appear  to  town,  and  selUng  goods  by  retail  there,  the  same  places  not  being  his  usual 
that  the  evi  place  of  abode,  merely  statedMhat  the  defendant,  on  such  a  day,  appeared  be- 
wb^ch  Sie  .^  *  magistrate  on  a  summons,  and  that  ihe  magistrate  proceeded  to  examine 
parly  was  ^^^^  ^^®  offence,  and  that  it  appeared  to  him,  on  the  oath  of  the  witnesses,  that 
convicted  the  offence  was  committed.  It  was  urged,  that  the  conviction  could  not  be  op- 
was  given  held,  as  it  did  not  state  that  the  charge  was  read  over  to  the  defendant,  or  that 
♦  Bnt  the  8  Geo.  4.  c.  23.  now  ffive«  a  proper  form  in  this  respect;  ride  ante^  p.  242. 
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he  pleaded  to  it,  or  was  called  upon  to  make  defence,   or  tha*  the  evidence  in  defend 
against  the  defendant  was  in  an*  manner  given  in  his  pre-*ence  *"*'■  P** 

P  r  Cnr.     The  conricti  >n  cannot  be  suDported.     In  some  ca  es  indeed  the  "|°^L  t 
Court  will  presume  that  'he defendant  heard  the  evidence;  but  here  they  can-    •-  ^ 

not,  for  there  is  nothipff  in  the  conviction  t')  warrant  the  presumotion;'  and  see  a  j  .  *• 
3  G.  4.  c.  23.  ««/e,  p.  24i>.  f^JSit* 

2.   Rex  v    CuowTiiER.    H    T.    n8'>.   K    B.    I  T    R    125  formanfe 

It  was  holden  in  this  case  that  the  witness  must  be  sworn  and  examined  in  depontion 
the  defendant's  presenile,  even  thoug'i  he  were  sworn  when  the  information  ^.**  '®*d  ia 
was  taken;  and  therefore  it  was  n')t  sufftcient  in  such  a  case  to  read  over  the       '^'^n 
informant's  deposition  in  the  presence  of  the  defendant.  -^*  anfflc.- 

3.  Rex  v.  Hux.  T.  T,  1786.  K.  B.    1  T  R.  320.  * 

A  conviction  on  the  22  Car.  2.  c.  1.  being  removed  into  this  Court,  it  wasUnleM  be 
objected  that  it  must  be  quashed,  because  the  evidence  was  not  given  in  the  confewek 
presence  of  the  defendant,  which  it  ought  to  have  been.      But  it  appearing  ^'**®  J*"** 
that  the  defendant  had  pleaded  nol  gu  \ty,  the  Court  said:  as  a  confession  sup"  the  obiiMr 
plies  the  want  of  evidence,   so  it  cures  any  objection  to  the  manner  of  taking  ii^n, 
the  deposition.     Objection  overruled, 
Rrx  v.  Thovipsov  t.  T.  1787.  K    B.  2  T.  R.  18.  S.  P.  Rsx  v.  Baker.  M. 
T.  f7  47.  K.  B.  2  Str.  1440  S  P  Rex  v.  Aikev.  3  Burr.  1785.  S.  P.  Rex 
V.  Kemp.  T.  T.  1693.  K.  B  Comb.  334.  Batifth* 

This  was  a  conviction  on  the  5  Ann.  c.  14.8.4.     It  stated  the  information  contrary  4« 
on  the  Bth  of  December,  the  defendant's  appearance  and  denial  of  the  charge  ?^*  app^w* 
on  the  9th,  and  that  on  the  said  9th  day  of  December  the  witness  deposed  '^P-i^lmed 
on  his  oath  to  the  fact  charirr.d,  but  without  expressly  stating  the  deposition  to{|J^|||^  ^^ 
have  been  in  the  defendant's  presence.     The  orincipal  question  discussed  re-  idenee  wss 
lated  to  another  point;  but,  after  that  was  disposed  of,  the  case  stood  over,  onciTen  in  d« 
a  doubt  entertained  by  the  Court,  whether  it  sufficiently  appeared  that  the  evi-™d«ni*i 
dence  was  given  in  the  defendant's  presence       But  afterwards,  Jtf*.  Justice  ^l?*^^! 
Mihurst  said,  that  in  looking  into  the  authorities  they  found  it  to  have  been^j^^  proce* 
held,  in  cases  like  the  present,  the  Court  would  intend,  that  as  the  whole  pro-dingi  hav* 
ceedings  are  stated  to  have  passed  on  one  and  the  same  day,  the  evidence  taken  plac« 
was  given  in  the  pres«^nce  of  the  defendant.  >■  one  day. 

5.  Rex  v.  VrposT.  E.  T.  17fil.  K.  B.  2  Burr.  1163. 
A  conviction  on  the  act  of  12  G.  I .  c.  34   to  present  uniawftil  combinations  ^'  •' 
among  workmen  in  the  woollen  trade,  stated,  that  T.  E.  on,  4rc    came  ^>®^^''®  c,,^^  ^ 
us,    meaning  the  justices)  and  upon  his  oath  before  us,  deposed,  that  rhe  de-^^^f  whiefa 
fendants,  J.  Vipont,  &c.  employed  in  the  wool  combing  business  by  him,  had  hag  been  by 
seVferally  confessed  that  they  had  agreed,  S^r..  (importing  an  unlawful  agree- some  sop 
ment  to  raise  wages,)  whereupon  the  said  J.  Vipont,  &c.  appearing  before  usP^^fd  tp 
to  answer  the  said  cha  ge,  and  ha' ing  heard  the  said  charge,  and  in  the  P""®"  JS^'i^rt^t^cii 
sence  of  the   said  T.  E.   being  called  upon  by  us  to  show  cause  why  they"  p^j^i^j^^. 
should  not  be  convi  ted  for  unlawfully  entering  into  such  combination  as  afore-  i   ggg  i 
said;  and  having  nothing  to  say,  nor  being  able  to  make  out  any  thing  to  de- 
fend themselves,  by  the  oath  of  the  said  T  E.,  were*  convicted,  &c.   on  the 
day  and  year  aforesaid.     Against  this  conviction  it  was  objected  that  no  evi- 
dence was  stated  to  have  been  given  in  the  presence  of  the  defendants,  only 
that  the  charge  was  read  to  them  in  the  presence  of  the  witness      The  Court 
declared  this  objection  to  be  fatal;   f.ord  Mansfield,  C.  J.  observing:  the  evi- 
dence ought  to  be  taken  over  again  in  the  defendants'  presence,  unless  the^ 
confess;  now  here  they  do  not  confess  before  the  justices,  and  the  only  evi- 
dence is,  that  they  had  formerly  c  mfessed  this  combination  to  the  witness.  In 
the  case  of  Rex  v   Baker,  which  has  been  cited  U*ide  ante^  p.  264,)  the  Court 
went  upon  the  supposition  that  the  defendant  was  present  when  the  evidence 
was  givep,  and  had  actually  heard  it  given. 

'    6.   Rkx  v.  SrovE.  T  T.  1801    K.  B.  1  East,  648.  n.     • 
On  the  mention  of  the  above  case  by  counsel,  Lord  Kenyon,  C.  J.  said:  one  ^^j  ^ 
point  in  that  case  has  always  afforded  me  great  dissatisfaction,  namely,  that  tboagh 
the  Court  would  in  any  casfe  intend  that  the  evidence  was  given  in  the  defend- LortfR^ 
VfH..  VT  a3 
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yon  bad  e»  ant's  presence,  without  its  so  appearing  on  the  face  of  the  conviction,  Mr. 
proved  hifl  jygtj^jg  Buller,  unadvisedly,  as  1  think,  in  that  case  held,  that  the  form  of  con- 
•**robl  viction  there  pursued,  was  well  enough,  because  the  precedent  in  Burn  was 
twn'onhe  ^  t^®  same  form.  I  am  very  sorry  that  was  ever  acquiesced  in  by  m©i  1  hav« 
doctrine  oflen  thought  since,  that  there  is  some  sense  in  what  was  once  said  by  the 
above  ftl  late  Lord  C.  J.  Eyre,  that  the  sooner  a  bad  precedent  was  gotten  rid  of,  the 
luded  to;     better. 

7.  Rex  v.  Lovet,  H.  T.  1797.  K.B.  7  T.  R.  152. 

In  ^PV^^        ^  conviction  stated  the  defendant's  appearance,  and  plea  of  not  guilty,  on 

own  admit  ^^®  ^^^^  of  September,  and  that  on  the  said  16th,  a  credible  witness  swore, 

sion  of  tbe  4rc.     It  was  objected  that  it  did  not  appear  that  the  witness  was  examined  ia 

oxiatenee  of  the  defendant's  presence.     Lord  Kenyon  declared,  that  though  he  should  have 

the  role  in  h^d  great  doubts  if  it  was  res  inle^ay  yet  as  it  had  been  so  lately  decided  in 

another       i^^^  y  Thompson,  (supraf  p.  264)  that  when  the  evidence  is  given  on  the  same 

*  day  that  the  defendant  appeared,  it  will  be  intended  that  it  was  in  bis  presence; 

and  as  that  precedent  might  have  guided  the  magistrates  since,  he  was  inclined 

to  support  the  conviction,  which  was  accordingly  affirmed. 

8.  Rex  v.  Crisp.  E.  T.  1806.  K.  B.  7  East  389;  S.  C.  3  Smith's  Rep.  377. 

It  haa  ever      This  was  a  conviction  on  the  malt  act  4^2.  G.  3.  c.  38.  s.  30.  dated  the  4tfa 

eince  pre     of  June,  1805,  which  stated  as  follows,  that  on  the  29th  of  May,   1805,  R.  P. 

vailed.        informeth  us  (three  justices)  that  the  defendant,  &c.  was  a  maltster,  and  as 

such,  within  three  months  now  last  past,  viz.  on  the  12th  of  May  now  last  past, 

did  commit  an  offence  within  the  terms  of  the  act;  and  thereupon  afterwards,  oa 

the  4th  of  June,  the  defendant  having  been  summoned,  appeareth,  &c.  and  de* 

nieth,  &c.  whereupon,  we  proceeded  to  examine,  4rc.,  ana  thereupon  on  the 

.    dav  and  year  last  mentioned,  &c.  A.  B.  deposeth  that  on  the  said  12th  of  May, 

L  ^^  J   ^Q.y  and  the  defendant  is  now  here  called  upon,  &c.  whereupon  it  is  adjudged, 

4*0.  (stated  to  be  signed  and  sealed  on  the  4th  day  of  June).     It  was  obiect- 

ed  that  it  did  not  appear  that  the  evidence  was  given  in  the  presence  of  the 

defendant,  nor  was  it  supplied  by  showing  that  all  the  proceedings  passed  ia 

•  one  day. 

Per  Cur.  It  is  all  stated  as  one  continuing  transaction  before  the  justices  on 
the  4th  of  June,  1805,  when  the  conviction  took  place.  After  statina  the  de^ 
fondant's  appearance  to  the  summons  on  the  4th  of  June,  it  proceeds,  '^  we, 
the  said  justices,  do  proceed  to  examine,  &c.  and  thereupon  on  the  day  and 
year  last  aforesaid,  &.c.,  the  witness,  8ic."  This  Court  will  not  intend  a 
departure  of  the  defendant,  when  the  whole  is  stated  as  one  contviuing  tr  ana- 
action. 
Asd  thtf  9.  Rbx  v.  Swallow.  T.  T.  1799.  K.  B.  8  T.  R,  284. 

same  pre  ^  conviction,  after  reciting  the  information  at  K.  in  the  county  of  N.,  pro- 
baTbeen  eeeded  to  state,  that  afterwards,  on  a  subsequent  day,  27th  of  October,  the  de- 
even  admit  lendant,  having  been  summoned,  appeared  and  denied  the  charge;  and  that  on 
ted  where  the  said  27th  day  of  October,  at  H.  in  the  said  county,  J.  C.  the  witness,  Mfr 
the  appear  qq  i,ig  oath  swore,  kc.  The  objection  to  the  want  of  a  sufficient  allegation  of 
*"*'*!'•■  **  the  evidence  bein^  given  in  tbe  defendant's  hearing,  was  over-ruled.  Lord 
^g^  ^^^J^*p  Kenyon  said:  it  will  be  understood  that  the  summons  to  appear,  and  the  ap* 
oaitiona  at  pearance,  were  at  K.  the  place  before  mentioned, 
another,       (he  whole  transaction  being  on  the  same  day. 

10.  Rex  v.  Crowther.  H.  T.  1786.  K.  B.  1  T.  R   126. 
Where  the      A  conviction,  after  setting  forth  the  information  on  the  14th  of  September, 
defendant    proceeded  to  state  the  deposition  on  oath  of  the  fact,  by  E.  T.  a  credible  wit- 

^har"  *o*a  "*^*®'  ^"  ^^®  ^®^®  ^"^^^  ***^'  "  ^^^  afterwards  on  the  l5th  day  of  September, 
day'^rabae  '  ^^^  defendant  appeared,  and  having  heard  the  said  charge,  and  the  aforesaid 
qaenttothe<^^P^^^l^<>i^  of  the  said  E.  T.  having  been  read  over  agam  to  the  said  £.  T.  in 
depoaition  the  presence  and  hearing  of  the  defendant,  and  the  said  witness  having  again 
of  the  wit  affirmed  his  said  deposition  to  be  true,  in  the  presence  and  hearing  of  the  said 
aeaa,  the  defendant,  he  denied  the  charge,  but  did  not  produce  any  evidence  in  his  de- 
iroiiat^t  fdce,  and  was  thereupon  convicted."  This  conviction  was  quashed,  it  being 
on^  bo  a  ^^^^  ^^^^  ^^^  witness  ought  to  have  been  re-^wom  in  the  defendant's  presen<;e. 
gala  prsi     m%  tQ  confront  the  defendant,  but  he  mnfit  he  r^gfrnm  in  hia  presence. 
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11.  Rkx  v.  Hill.  T.  T.  1786.  K.  B.  1  T.  R.  320.  But  thital 

The  Court  held  id  this  case,  which  related  tr*  the  coDviction  of  defendant,  ^  "»  n®^  ■• 
who  had  coafessed  the  charge,  that  it  was  surBciea^  that  the  depositiona  taken  ^^T^'^j 
on  a  former  dav  were  stated  to  be  read  op*:r  again  in  the  presence  of  the  de-^„3^*j^^ 
feodant,  without  its  being  also  stated,  that  the  witnesses  were  re-swcro  to  the  feues. 
truth  of  them.         '  The  ef  i 

(e)  Jh  1o  the  choree  UsAf.  denc«  of 

1.  Rex  V.  Sblway.  H.  T.  1787.  K.  B.  i  Chit.  Rep.  522.  the  chaife. 

In  this  case  it  appeared,  that  a  party  had  been  found  guilty  and  convicted, '"  ^T!T^\ 
but  the  conviction  only  stated  that  three  witnesses  were  examined,  and  that  ^  '^^.  J 
the  magistrate  acted  on  evidence  cm  othtrmie.     The  Court  said:  this  is  incor- JJJ^'^^'j^^ ^ 
reel;  (or  it  does  not  a.ppear  what  the  otherwise  was.     The  magistrate  was^ntMcoa 
bound  to  set  out  the  precise  evidence,  and  not  merely  that  it  appeared  to  him  victad, 
from  the  evidence  wh  ch  is  not  set  out.  mot  ap 

2,  Rex  V.  Killett.  E.  T.  1767.  K.  B.  4  Burr.  2063.  S.  P.   Rex  v.  Lloyd.  P««'  »»  Jhe 
M.  T.  1736,  K.  B.  2  Stra.  996.  S.  P.  Rex  v.  Read.  M.  T    178-).  K.  B.  ™*  .^'^**** 
SDottff.  486.  S.  P.  Rex  v.  Smith.  8  T.  R  688.     CatUra,  Rex  v.  PuL^tJonTi 
LEW.  E,  T.  1691.  K.  '\,  I  Salt.  369;  S.  C.  Comb.  213. 

A  conviction  of  a  clergyman,  before  a  justice  of  the  peace,  upon  19  Geo.  2.  And  must 
c.  21.  s.   13.  for  neglecting  to  read  Che  act  to  prevent  profane  cursing  andbawt  ooi 
•#earing  was  quashed,  because  the  evidence  was  not  stated  and  set  out,  so  parttoilar 
that  the  Court  could  judee  of  its  sufficiency      It  set  forth,  that  on  such  day, '^»fj?  *^** 
imd  At  such  a  place,  R.  £.,  one  of  the  churchwardens  of  B.,  came  before  him,  p^^^'^'!^' 
tnd  gave  information,  &c.     The  information  fully  charged  the  offence;  speci-pear  dmo 
ffnig  that  the  defendant  was  parson  of  the  parish,  and  that  he  officiated  aj  such,  the  record 
ett  one  of  the  days  mentioned  in  the  act  of  parliament,  and  omitting  and  neg-'to  sostaia 
lecting  to  read,  8ic. ;  and  that  the  defendant  was  duly  >^ummoned,  but  neglect-  V^^^  ^^^ 
ed  to  appear,  or  make  any  defence;  whereupon  the  justice  proceede^o  examine  [he  £(bl.^ 
into  the  truth  of  the  said  charge;  and  the  stime,  as  set  forth,  being  duly  i^q. 
prored  before  him,  as  well  by  the  oath  of  the  said  R.  £.,  as  by  the  oath  of  G. 
C.«ofB.,  aforesaid,  farmer,  a  credible  witness,  he  adjudged  the  defendant 
nitty,  and  coovicted  him  in  o/.     The  Court  held,  that  the  evidence  ought  to 
ae  set  out.     They  said,  this  was  clearly  so  settled  in  R.  v.  Bissex,  Trin.  term 
1756.  29  &30  G.  2.  in  this  court;  whereas  here  it  is  only  said,  ^'  the  same  as 
aet  forth  being  duly   proved."      They   cited  a  case  in  10  Mod.   (Lucas's 
Reports)  213;  and  the  case  of  the  Queen  v.  Green,  B.  R.  Hil.  term  12  Ann. 
where  the  Court  said:  *•*•  it  ought  to  appear  to  the  Court,  from  the  nature  of  the 
evidence,  speciallv  set  forth,  that  the  defendant  was  guihy."     They  referred 
also  to  the  case  ot  Rex  v.  Vipont,  (anle^  p.  264.)  and  to  the  case  ofR.  v.  Lloyd, 
reported  in  2  Stra   999;  and  cited  and  relied  on  by  Mr.  Justice  Denison,  in 
delivering  the  resolution  of  the  Court  in  the  case  of, the  Kins  v.  Bissex;  where 
he  declared,  that  the  case  of  the  King  and  Queen  against  Pullen,  and  others 
'(of  oath  made  d«  vertlal€  prcemujorutn  generally,  without  setting  it  forth  spe- 
cially, being  suffictent  in  convictions,)  was  not  law;  it  having  been,  since  that 
ease,  quite  settled,  "  that  upon  a  conviction,  it  is  necessary  that  the  evidence 
should  be  set  out,  that  the  Court  might  judge  whether  the  justices  had  done    [  ^68  J 
right;  but  upon  an  order  it  was  not  necessary,  because  the  Court  would  pre- 
same  that  they  bad  done  right." — Conviction  quashed.     See  3  G.  4.  c.  23. 
mUj  p.  242. 

3.  Rex  ▼.  Vipont.  £.  T.  1761.  K.  B.  2  Burr.  1163.  And  to  ena 

In  thia  caae  Lord  Mansfield  said:  in  a  conviction  the  evidence  roust  be  set  ble  th«  aa 

•  Asepfdiagly  ia  Res  ▼.  Read,  Doag-  ^^^  which  waa  a  eonviction  on  tho  Mutiny  Act,  f^^^i^^^ 
for  rateing  to  qaartor  military  otBcen,  and  whore  the  oonvietion  ran   in   those  termt;  wj^^l^ 
'*  whoroapon  witnoaiea  being  etamined  on  oath,  and  the  aaid  W.  R.  having  neileeted  and  ^     ononoo. 
refaaod  to  attend  after  being  daly  raoimoned  to  answer  aoch  eomplainta  and  InTormationa, 
and  being  duly  eonvicted  on  the  evidence,  I,  the  said  W.  D.  (the  jnatiee)  am  of  opinion 
that  the  aaid  W.  R.  did  refoae  to  find  anch  proper  qnarten  for,  ae.  as  bv  the  aaid  act  an 
foqnifed;  and  I  do  accordingly  ndjadg«  and  convict,   kc.**  the  Conrt,  when  the  objection 
was  OMntioned  to  the  partiealar  evidence  not  being  set  oat,  without  bearina  any  argnmeat, 
declaiad  that  the  qneation  was  not  open,  and  that  the  eenviction  cenld  net  hf  aopported. 
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•ut,  that  the  Court  may  judge  of  it;  and  it  must  be  given  in  defendant's  pre- 
sence, that  he  ma}  have  an  opportunity  of  crcss-exaiiiining.     See  "^  Chit^  Rep . 

4.1Reoinav.  Green.  H.  T   1713.  K.  B.  10.  Mod  ;»12.  S.P.  Rfxv.  Bakfr. 
And  it  is  T.  T.  U2l.  K.  B.  1  Stra.3l6.  S.  K  Rixv.  Tueed.  M.  T.  1733.  K.  B. 

notsaffi  2  id.  919. 

h*"b  en  ^"  *  conviction,  it  was  only  laid  that  the  wi'ness  was  sworn  de  rtriiait  prtB- 

fleeo,  to  missorum;  and  that  it  did  appear,  Ir^  m  what  was  sworn  to  the  justice,  that  the 
state  the  re  defendant  was  guilty.  The  Court  quashed  the  conv  ction,  because  the  evi- 
tfolt  of  the   dence  was  n(t  set  forth. 

evidence."  5.  R^x  v.  Chandler.  T  T.  18U.  K.  B.  14  East,  '268,  S.  P.  Rex  v.  High- 
more.  H.  T.  1703.  K.  B.  2  Ld.  Raym.   12J0.  S.  P.  Rlx  v.  Jefmrils. 
E.  T.  178H,  K.  B   IT.  R.  241.  S.  P.  Rex  v   Hazf.li..  ]\1.  T.  18i0.  K, 
B.  13  East,  15:). 
Fjnt  "^^"        The  defendant  hnd  been  convicted,  by  two  resident  justices  of  the  peace, 
ted  must  ap  "P**"  the  statute     '.  Geo.  S.  c.  50.  s.  2.,  lor  having  in  his  custody  and  posses- 
pear  from    sion  a  private  and  c<  ncealed  still,   for  illicit  distillation.     The  evidence  only 
theevt        showed  that  his  house  was  in  the  county,  and  that  the  still  was  found  conceal- 
dence  ad     edtfi  th^  garden  of  the  said  house      Whereupon  it  was  contended  that  the  gar- 
daced  to  be  ^^  where  the  still  was  found  did  not  appear  to  be  in  the  county  of  Middlesex, 
jarifdiction  ^^^^''^  ^^^  jurisdiction  of  the  convicting  magistrates.     It  was,  on  the  other 
of  the  ma    hand,  in  support  of  the  conviction,  urged,   that  even   allowing  that  the  garden 
fiatrato.       may  not  be  taken  to  be  included  in  the  descriptirm  of  the  ht^use,  it  was  nrt  ne- 
cessary that  it  should  so  appear  to  be;  for  by  the  act  \1  Car.  2.  c.  24.  s.  45.  giv- 
ing jurisdiction  to  country  magistrates  to  convict  offenders  against  the  excise^ 
[  269  ]    it  is  enough  that  thev  reside  ntcrr  to  iht  place  where  the  offence  was  commit- 
ted, as  these  just  ices  are  stated  to  have  done. 

Per  Cur  The  statute  of  Charles  must  be  understood  to  be  confined  to  jus- 
tices of  the  peace  ol  the  aiinfy  wherein  the  offence  was  committed.  Now  here 
it  clons  not  appear  that  the  offence  was  committed  within  the  jurisdiction  of  the 
convicting  magistrates;  as  it  is  no  where,  by  the  evidence,  negatived  that  the 
house  is  in  one  county  and  the  garden  in  another. — I  et  the  conviction  be  there- 
fore quashed.     See  13  East,  13H. 

6.  Rf.x  v.  Edwards.  H.  T.    1801.  K.  B.    1  East,  ^i79. 
And  no  pre      This  was  a  conviction  on  the  5  G.  3.  c.  14.  s.  3.  for  killing  fish  in  a  private 
•nanption     stream.     The  justices  were  described  as  of  the  county  of  Warwick,  in  which 
firom  the      ^j^^  conviction  was  made.     The  evidence  set  forth  that  the  defendant  was  seen 
deaoribiog   *^  ^'"^^  *  draught-net  in  the  river   or  stream  called  Thame,   which   runneth 
the  fact  can  hetween  Bromford  Forge,  in  the  parish  of  Ashton,  in  the  county  of  Warwick, 
fopply  the   and  Castle     •romwich,  in  the  said  parish   of  Ashton,   in  the  said   county  of 
want  of       Warwick.     The  conviction  was  quashed,  because  the  place  where  the  delen- 
■nch  testi    jj^^^  fished  was  not  positively  stated  to  be  in  the  county  of  Warwit  k,  but  only 
^^^'         between  two  places  situate  in  that  county.     The  Court  said,  that  they  could 
not  presume  the   place  itself  to  be  within  the  jurisdiction  of  the  magistrates. 
It  must  expressly  so  appear;  but  it  did  not  necessarily  follow,  that  the  interme- 
diate course  of  the  stream  was  in  the  same  county  with  the  two  termini. 
Neitkerisit''^-  Rbx  v.  Johnson.  H.  T.   1721.  K.  B.    I    Stra.  261;  S.  C.  Barnard,  383. 
■afficient         This  was  a  conviction,   in  which   the  place  of  committing  the  offence   no 
that  the       otherwise  appeared  than  bv  the  justices  awarding  the  penalty   in  these  terms: 

£lace  majr  ♦  An  ezceptioo  had  been  admitted  with  regard  to  one  class  of  convictions,  viz.  on  the 
B' collect  gamo  law«.  This  was,  however,  always  considered  as  an  anomaly,  which  could  not  bedruwrt 
into  any  general  consequence,  nor  afford  a  precedent  for  any  other  class  of  convictions 
than  that  to  which  is  particularly  related.  Since  the  passing  of  the  statute  8  Geo.  4.  c.  23. 
which  it  has  been  seen  gives  a  general  form  of  conviction  in  all  cases  where  no  particular 
-form  is  given  by  the  statute;  thi.<  question  seems  to  be  set  at  real.  By  the  first  section, 
which  prescribes  the  form,  the  justice  is  expressly  directed  to  8ta»e  the  evidence  as  nearly 
•8  possible  in  the  words  used  by  the  witness;  and  if  more  than  one  witnesti  be  eiamined, 
test<tte  the  evidence  given  by  each,  except  where  the  defendant  confesses  the  offence  laid  in 
the  information,  in  which  case  directions  are  given  as  to  the  mannf  r  in  which  the  convic- 
iiop  shall  be  ^awn  op;  see  2  i).  &  C.  720;  4  D.  &  R.  260.  832;  5  id.  489;  8  T.  R.  220; 
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viz.  **  to  the   poor  of  the   parish  of  C,   in  the  countv  of  Kent,  within  which  •^  by  in 
parish  the  aforesaid  offence  was  cotnmiUed  "     The  Court  held  this  to  be  insufii-  *«odment 
ciQnt;  for  though  the  magistrates  stated  themselves  in  the  conviction  to  he  j^^^^^j*  * 
jujjtir.esof  the  countv   of  Kent,  yet  their  jurisdiction   must  appear  otherwise  ^f  ({,«  ma 
than  out  of  their  own  mouth  giiitrate. 

8.  Rrx  V  Woodcock.  H  T.  18)6.  K.  B.  7  East,  146;  S.  C.  3  Smith's 
Rep  2SS.  S.  P.  Rex  v  Fuller.  M  T.  1699,  K.  B.  2  Ld.  Raym. 
509. 

A  conviction  stated  an  information  for  an  offence,  committed  within  three  Th6  ovi 
months  last  pa-^t,  to  wit,  on  the  i^id  of  Mav   laat  past;  and  the  evidence  was**®"^° 
stated  of  a  fact  committed  on  the  ^  ?d  of  May,  without  stating  in  what  year,  ^^^  *  ^ 
and  without  reference  to  the  said  ^  2d  nf  May,  to  ascertain  the  year.      On  mo-i^JQ  j^,^,  ^^ 
tionto  quash  the   said  conviction,  the  C  turt  said:  it  does  not  appear,  on  the  the  offence 
face  of  the  conviction  that  the  evidence  supports  the  information;  for  the  fact,  in  respect 
whirh  is  stated,  of  an  offence  committed  on  the  2id  of  May,  will  support  a®^**"[!®- 
conviction  for  any  other  vear  than  the  year  18  )5.     See  i  M.  &.  S.  534.  L  -^^^  1 

9.  Rex  V.  Simpson.  T.  T    1714.  K   B    1 0  Mod.  248.  wentharit 

This  was  a  conviction  for  deer-stealing.     According   1o  the  record  of  con- jg  gQfljcient 
viction,  the  evidence  ^which  is  in  the  same  words  as  in  the  information)  stated  u  certain 
the  killing  between  such  a  day  and  such  a  day.     To  the  objection,  for  want  of  for  the  in 
certainty  in  the  proof,  it  was  answered,  that  it  was  next  to  impossible  for  the  formation 
witness  to  be  able  to  swear  to  everv  day,  and  it  is  n>t  to  be  intended  that  there  J?  *^    S® 
were  more  deer  stolen  than  «ne:  and  moreover  Eyre,  J.  said,  thai  it  had  been  b^i^g^Q 
oflliciallv  settled  in  Chandler's  case    rm/e,  p  '247.  ^  to  be  well  enuigh.  gQch  and 

each  a  time.     The  same  latitade  is  allowed  in  the  evidence.t 

10,  R  V  V.  Cusp.   E.  T.    '3)6    K.  B.  7  East,  389. 

In  this  case  the  decision  in  Rex  V  Tucke    I^.  Raym.  1386;  S.  C.   1  Sess,  y^g  |^  i},^ 
Ca.  354;  and  8  Mod.  .36' i.^  was  cited,  where,  in  a  conviction  on  the  stat.  6  &  proof  of  the 
7  W.  3.  c.  II.  for  profane  cursing   which  rates  the  punishment  according  to-crimind 
the  degree  and  age  of  the  party)  the  inf^irmation  stated  that  the  defendant,  on  ^natter,  all 
such  a  day,  €ui  tunc  exislens  o^enerostLS  ef  ultra  cdatem  sexdecein  annormn,  did  on  J,„*JgJ  j^ 
the  same  day  profanely  swear,  Stc.     And  the  witness  deposed,   that  the  »«idrtiat  ihe'ev 
defendantj  on  the  .said  dav,  swore,  Stc.     And  one  of  the  objections  was,  that  idence  sob 
the  statute  making  a  difference  in  the  punishment  according  to  the  degree  and  stantiallj 
age  of  the  offender,  the  witness  ought  to  have  proved  that  he  was  a  f!:entleinan,  Bupports 
and  above  16  years  of  a^e.     But  the  Court  were  of  opinion  that  this  sufficient-  ^J^^ 
\y  appeared  by  the  pratdictns  defvndenSy   which  referred  to  the  person  so  de- ^^^^  j^^^j.^,^ 
scribed  in  the  information.     The  Court,  now  speaking  of  this  case,  declared  ijqq, 
the  law  to  be  otherwise,  and  signified  that  there  must  be  some  mistake  in  the 
Mport  of  that  case,  at  least  as  to  the  age;  th>tugh  Ix>rd  Ellenhorough  inclined 
to  think  that  the  description  of  gentleman  might  be  adopted  into  the  evidence 
by  reference  to  the  information. 

11.  Rex  v.  Smith.  T.  T.   1800.  K.  B.  8  T.  R  688. 

This  was  a  conviction  on  the  ^^  G    3.  for  selling  bread  to  A.  B.  before  it  And  estab 
had  been  baked  24  hours.     I^>rd  Kenyon  asked  the  counsel  for  the  prosecu-  jiahes  the 
tion  if  he  could  point  out  any  evidence  to  support  that  part  of  the  informati'»n  jj®^^*"*  °*' 
which  charged  the  defendant   wi^h  having  sold  the  bread  to  A.  '^;  and  not 
being  satisfactorily  afiswered  in  the  affirmative,  the  conviction  was  quashed. 

1^.  Rex  v.  WivnsoR    M.  T.   1786    K.    '.  2  Chit.  Rep.  513.  go  that  the 

Defendant  was  convicted  under  an  act  of  parliament,   which  was  described  particular 

in  the  conviction  as  passed  in  the  25th  year  of  his  majesty's  reign.     A  motion  groond  on 

was  now  made  to  quash  it,  on  the  ground  that  it  stated  the  act  to  be  passed  in  ^^^^^}  tj'o 

conTiction 
•    Vide  Rex  v.  Crisp,  7  East,  890.  abridged  ante,  p.  265. 

^  It  sboold  not,  however,  pa.Ms  nnobserved,  thnt  such  ancortainty  is  open  to  more  seri- 

oai  objections  in  this  part  of  tho  conviction,   than  where  it   is  confined  to  the  information; 

nor  docs  it  seem  defoniible  by  tho  samo  reasons.       And  it  may  be  soggested,  that  as    the 

adinis<>ibility  of  thii  loose  inod'e  of  proof,    contrary  to  analogy  and  principle,   rests  open 

one,  or  at    niotft  upon  two  instances;  a  prudent  magi-'trate,  says  Mr.  Palev,  in  his  Treatise 

on  Convictions,  by  Dowling,  p.  174,  might  hesitate  to  convict  withont  testimony  of  a  more 

precise  date. 
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preeMdi  it  the  $5th  year  of  the  reign,  when,   in  fact,  the  parliament  under  which  the 
**^^^*   act  was  passed  was  held  in  fhe  '24th  vear  of  the  reiirn,  and  continued  by  pro- 
T^Tl  S  ''^i?*^^^^"  ***  ^^®  ^'^^^  vear,  which  it  was  urged  was  a  misdescription.      But  the 
*-  ■•  Court  affirmed  the  conviction. 

13   Rrx  V.  Reason.  T.  T.  I79"\  K.  B  6  T.  R.  976.   S.   P.   R        v.  Smith. 

T.  T.  180 1.  K  B  8  T.  R  5HH  S   P.  R»  k  v  D  .vis*  H.  T.  17;:r5.  K.  B. 

6  T  R.  177.  S.  .  .  Rx  V.  jFNNifvr.s.  1  Salk  "Si. 
Of  the  da  A  conviction  on  the  7  Geo  2  c.  i9  3.  l  whirh  imposes  a  penalty  on  anpr 
gree  aad  person  who  mixes  with  or  puts  uuo  ai)\  qnantitv  of  hops  any  drug  or  irgredi- 
■BfBciency  ent,  CMT  other  thing  whatsoever,  to  alu>i  the  colour  or  scent  thereof,  being  re- 
of  wbieh,  moved  by  certiorari,  it  was  objected  that  the  judgment,  acquitting  the  deteod- 
the  D»^  gQi^  ought  to  be  reversed,  inasmuch  as  there  was  evidence  sufficient  to  cour 
ceMriH  !u  ^^^  ^^®  defendant.  But  the  Court  said,  that  the  evidence  given  was  entirely 
towed  to  be  fof  the  consideration  of  the  justices  below,  who  were  to  be  viewed  as  a  juiy: 


the  exciv     and  as  they  thought  that  the  evidence  was*  not  sufficient  to  convict,  this  Court 
•ive  judge;  could  not  interfere,  and  convert  themselves  into  a  jury.     And  it  waa  impoesi- 
ble  for  them  to  judge  of  the  evidence,  unless  they  heard  the  witnesses  examin- 
ed.    The  justices,  therefore,  must  be  the  exclusive  judi^es. 
It  beina  a  14,   Ex-parte  Ranslev.  M.  T    1823,  K   B.  3  D.  &  R  672. 

ralT'thatto      ^  party  was  convicted  under  the  stat.  11   G.   1.  c.  30.  s.  16.  for  knowingly 
uphold  a      harbouring  and  concealing  smuggled  spirits.     The  evidence  in  support  of  suclr 
conviction,  conviction  was  to  the  following  purport:- -that  the  smuggled  spirits  were  foaad 
there  must  concealed  in  the  house  of  the  nartv  convicted      It  did  not,  however,   appear 
not  only  bo  that  the  party  convicted  was  present  at  4he  time  of  finding,  or  that  there  was 


dear  and  absence,  cannot  be  considered  as  conclu<<ive  evidence  of  knowledge,  to  siip- 
poaitivo  port  this  conviction.  There  must  be  some  clear  and  satisfactory  evidence 
|roand  for  ^hat  the  party  knowinglv  harboured  or  permitted  the  spirits  to  remain  in  his 
muT uT^the *^"*®-  SeeCowp.  7  '8;  8  T.  R.  588:  Doug  553;  14  Ea<?t,  267;  1 1  East,  372. 
party  COB  ^5.   Ex^nHe  Smith    M.  T  18.)3.  K.  B.  3  D.  &  R.  461. 

vioted.  A  conviction  on  45  G  3.  c.  121.  s.  7.  for  carrying  and  conveying  foreign 

Bac  if  there  brandy  in  half  ankers,  alleged  to  be  *^then  and  there  liable  to  fotfnturej  the  said 
be  a  spect  offence  being  committed  against  the  provisions  of  the  act  for  the  prevention  of 
.  ^°  15^"!^    smuggling,"  was  questioned  as  to  its   validity,  on  the  ground  that  it  did   not 
*       th  t^     show  the  particular  grounds  of  conviction;  and  the  Court,  upon  the  point  being 
mttit  bo  die  ^^^  submitted  to  their  consideration,  coincided  in  opinion   with  the  counsel, 
tinotly        vbo  thus  endeavoured  to  impugn  the  tenability  of  the  instrument,  observing; 
thown;       the  general  rule  as  to  convictions  is,  that   the  specific   fact   which   fbrnnethe 
[  ^^^  ]    ground  of  forfeiture  should  be  stated,  in  order  that  the  Court  may  see  that  the 
penalty  has  been  properly  imposed,  and  be  quite  sure  that  the  convicting  jus- 
tice has  not  mistaken  the  law.      Now  the  statute  on   which  the  conviction  is 
founded  m*«ke8  it  an  offence  for  any  person  to  he  found  carrying,  &c.,  any  for- 
eign brandy,  kc,  "subject  to  forfeiture  under  that  act,  or  any  law  or  act  rela- 
ting to  the  revenue  of  customs  or  excise  "     But  no  conviction  can  be  legally 
made  until  the  cause  of  forfeiture  clearlv  appears;  whereas,  it  is  quite  consist- 
ent with  this  convi'*tion.  that  the  carrying  Hnd  conveying  alleged  was  an  inno- 
Or  if  the  of  cent  act,  or,  at  all  events,  that  it  was  not  punishable  under  any  act  relating  to 
'*"&.*!?      smuggling.     See  3  G  4.  c    110. 

^n^^ot^  }^    Rkx  V.  Little.  T.  T.  1759.  K.  B;  1  Burr.  609. 

a  partiealar  A  conviction  for  trading  as  a  hawker  and  pedlar  without  a  licence  (3^4 
dercrip  Ann.  c.  4.  and  9  &  10  W  3.  c.  ^'7  s  8.'  was  held  n'  t  to  be  supported  by  evi- 
tion,  there  denceof  a  single  act  of  selling  a  parcel  of  silk  handkerchiefs  to  a  particular 
mott  be  person;  for  that  bare  act  of  sale,  the  C  un  held  did  not  show  the  defendant 
evidencTof  *^  have  been  such  a  person  as  hv  law  was  required  to  take  out  a  licence.* 
their  an  *  Bot  ander  the  same  stnt  8  &  9  W.  8.  c.  27.  r.  8.  for  trading  as  a  hawker  and  pedlar, 

flwericg  wiihout  a  licence,  evidence  of  the  dpfpndnnt^s  refusal  to  prodace  a  lioeoce  on  deoiand 
that  dee  was  deemed  sufficient  proof  of  bi^  not  having  one,  which  was  the  offence  be  was  convict- 
criptioB;     e<l  of;  eeo  2  B.  ic  C.  186;  8.  C  8  D.  fli  R.  860;  2  B.  4^  C.  142;  S.  0.  8  D.  ft  B.  877. 


CONVICTION.— Siaieme^i/  of  Evidence.  18S 

17.   Rex  v.  Green.  Cald  391.  Ab4  th«  ia 

The  Court,  in  this  case,  said,  that  fhe  infonnation  and  the  evidence  ought  to^®™*[^^  . 
be  kept  perfectly  distinct,  and  observed,  Ihaf  it   w  mid  be   an  objection  if  they  j^-g^i**  *^* 
were  so  confounded  as  not  to  let  it  appear  in  clear  terms  what  is  information  mnA,  io 
and  what  is  evidence.  thii  re« 

18.   Rex  v  Turnbr.  T.  T.  1816.  K.  R.  5  M   &  S   206.  pect,  be  al 

Upon  a  conviction  under  the  star   5  Ann.  c    14.  s   '2.  against  a  carrier  lor  J.^T"  '^^P^ 
having  game  in  his  possession,  the  question  arose,  of  whether  it  was  sufficient  ^^'''^^' 
if,  in  the  information  and  adjudication,  the  qualiiicati  ms  mentioned  in  theatat  ^  ^, 
22  &  23  Car.  2.  c.  26^   s.  3.  were  negatived,  without  negativing  them  in  the  ^J^^hi^q 
evidence.     The  Court  held  that  the  conviction  was  sufficient,  on  the  general  f{ct,  neces 
principle,  that  if  anesative  averment  be  made  by   one  party,  which  is  pecul-iary  to  con 
iarly  within  the  knowledge  of  the  other,  the  party  within  whose  knowledge  it  stitata  the 
lieci,  and  who  asserts  the  affirmative,  is  to  prove  it,  and  not  he  who  avers  the®^^^ 
negative.     See  I  East,  639;  1  T.  R.  144:  I    B  4r  P-     167;  2  B  &   C.   7 1 7 ,•  ®'"7b? «» 
S.  C   4  D.  &  R.  260,  4  B.  &  A.  5r>;  I  East,  653;   1    Str.   BS]    1   Burr.  148;portedb7 
Com  525;  2  Burr  tit.  Game,  i  T.  R    18;  6  id    177:  8  id.  220.  thn  proolb, 

yoft  it  mnnt  oerMsary  in  the  evidenoeto  oegative  exemptions.* 

19.    SrRicKf.wD  v.  Wari>    Sum.  Ass.  \75i.  K.     .  7  T.  R.  683.  note.    ^    [  273  1 
la  an  action  for  false  imprisonment  against  the  defendant,  ^  justice  of  the  Ahhoofb 
peace,  the  defendant  produced  in  evidence,  under  the  general  issue,  a  warrant  howevor, 
signed  by  him,  re<-iting  a  conviction  of  the  plaint i  ,  for  unlawfully  returning  to  ^"  ^^^  P"» 
the  parish  whence  he  had  been  removed,  and  requiring  the  keeper  of  a  house  o^  fhe  of^ 
correction  to  keep  the  plaintiff  to  hard  labour.     He  also  pr<^>duced  the  con-  jeoee,  the 
viction,  referred  to  in  the  warrant,  regularly  drawn  up.      Aston,  J.  said,  thatcoaris  have 
the  conviction  could  not  be  controverted  in  evidence ;  but  that,  as  the  justice  ezerciaad 
had  a  competent  jurisdiction  of  the  matter,  his  judgment  was  conclusive  tUl  fe-  "^  ™^^ 
versed  or  quashed,  and  that  it  could  not  be  set  aside  at  IStbi  Prius. — ^The  f^?L  ^^* 
plainti' nonsuited.  ward  a 

proper    oonvictioiis,  by  requiring  the  etricteflt  te«tinfi«iiy  ae  to  their  being  well  foanded,  gainst  im 
and  also  to  prevent  their  being  nsed  to  protect  magistrates  giving  eflfect  to  them,  against 
actions  for  false  imprisonment,  an  nnrevorsed  conviction  being  in  all  cases  a  snflScieni  ex- 

«■■•;  V 

20.  Rex  v.  Hale.  H.  T.  1778.  K   B.  Cowp.  7i8.  S.  P.  Rex  v,  Chandleb.  *^  V^-. 

T  T.  1811.  K.  B.  14  East,  273.  KuJJf. 

This  was  a  conviction  for  knowingly  harbouring,  keeping,  and  concealing.  Bench  will 
and  permitting  to  be  knowingly  harboured,  &c.  a  quantity  of  tea  unlawfully  take  notice 
imported.     The  evidence  stated  in  the  conviction  was,  that  in  a  field  about  a  J^^^  •^^ 
quarter  of  a  mile  from  the  defendant's  house,  and  which  field  the  witnesses  ™®?  "?•** 
swore  they  believed  to  be  in  the  defendant's  occupation,   two  of  his  *^- eonviciion 
vants  were  seen  by  the  witnesses,   loading  the  tea  in  question  into  a  cart  [g  frmmed, 
with  two  horses,    <vhich  one  of  the  witnesses  swore  were  the  defendant's,  where  an 
and  this  witness  proved  that  in  a  conversation  with  the  defendant,  he  said,  it  evident  in 
was  unfortunate  tor  him  that  his  servants  had  taken  his  cart  and  horses  with-JT?'***™"** 
out  his  knowledge.     The  conviction  further  set  forth  that  the  defendant,  in  an-  ^n^^.  „ 
swer  to  the  charge,  declared.  Ho  knew  nothing  of  his  servants  having  the  tea,  f^^  in' 
but  did  not  produce  either  of  the  servants,  or  any  other  evidence  whatever,  stance, 
Upon  this  evidence,. the  conviction  and  judgment  followed.     The  conviction  where  the 
being  removed  into  this  court  by  cer/toraW,  a  rule  was  obtained  to  show  cause  qn^^wn  it 
why  it  should  not  be  quashed,  i^  to  the  penalty  for  knowingly  harbouring,  &c.  J^'^^^jJJj' 
for  want  of  sufficient  evidence  as  to  that  part  of  the  oflencc.     To  that  extent  ^ot  have 
accordingly  the  rule  was  made  absolute.  been  left  to 

**  With  regard  to  the  precnion  necessary  in  .loother  point,  viz.  in  specifying  and  conee-  *  J^T  > 
qaentiy  of  sobstantiating  in  evidence  the  eiact  snmn  or  qna  .titles  when  they  constitute  a 
neceenry  ingredient  in  the  oflfence,  it  ban  lit^en  »><'en  that  it  is  requisite  in  a  eonviotion  for  not 
Bccoontiag  aad  paying  over  money  collected  for  tolls  nnder  a  turnpike  act,  to  partwiilartze 
the  soms  alleged  to  be  received,  and  ibe  times  of  receiving  tbem,  so  that  the  party  might 
be  able  to  defeiid  hiioself  npoo  a  second  charge:  2  Str.  900,  abridged,  ante.  8o  where  a 
piagistfate  is  directed  to  award  certain  damages  by  way  of  compensation  to  the  party  in- 
jorad*  thare  masl  be  proof  of  some  precise  number  or  qnantity  by  which  the  damage  nay 
he  nueamired;  Rex  v.  Baroaby,  3  Lord  Raym.  900;  1  8alk.  181;  abridged  ante. 


184  CONVICTION.—i'Win  of. 

And  it  has    21.  Rex  V.  Chandler.  T.  T.   !8I1.  K  R.  14  East,  268.  S.  P.  ExjklHc 
»>««"  "»»^»  Ransly    3  D.  &  R.  572. 

■orae°c  ^^\^  was  a  conviction  of  the  defendant  upon  the  statute  19  Geo.  3.  c.  60.  s. 

exarain«  iu  *•  ^^^  having  in  his  custod>  and  posscRsion  a  private  and  concealed  still  for  il- 
satficiency,  licit  distillation.     From  the  evidence  it  a[)pearcd  that  the  still  wa^  found  con- 
cealed in  the  garden  of  the  defendant's  house,  apparently  just  worked  oflT;  but 
there  was  no  proof  that  the  defendant  himself  was  in  or  near  his  house,  at  the 
time.     It  was  urged  that  such  evidence  was  not  sufficient  to  warrant  a  convic- 
I  274  I  tion  of  the  defendant  as  having  such  illicit  and  concealed  still  in  his  custody 
and  possession,  as,  for  aught  that  was  shown,  it  might  have  been  put  there  by 
some  other  person ;  and  ihat  it  was  not  even  stated  that  the  garden  was  in  the 
defendant's  possession.     S.  d  per  Cros€y  J.    It  is  found  concealed  in  the  gar- 
den of  his  house  with  the  appearance  of  having  been  recently  worked:  was  not 
this  evidence  sufficient  for  the  magistrates,  who,  in  these  cases,  are  put  in  the 
place  of  a  jury  to  find  the  fact,  that  it  was  in  the  defendant's  custody  and  pos- 
Especially    session? 

if  there  i«  2<>    Rkgina  v.  BRvDf.EY    E.  T.   1713.  K.  B.  10  Mod.   156. 

sarnDtiYe^  The  question  in  this  case  was,  whether,  on  a  conviction  for  selling  bread 
evidence  ad  u'^^^^  the  lawful  weight,  8  Ann  c.  18.  s.  3.)  the  fact  of  the  servant  selling  the 
Baced  to  bread  in  the  master's  chop,  was  good  evidence  of  its  being  the  master's  bread, 
throw  a  The  Court  were  of  opinion  that  it  was,  but  that  it  was  no  more  than  evidence, 
doubt  on  und  that  the  charge  of  the  master  must  be  directly  for  selling  broad;  for  in  the 
I  /*th^"*  ^^^y  ^^^^  before  the  Court,  the  offence  stated  was  merely  that  the  servant  sold 
maffts  bread  in  his  shop,  which  the  Court  considered  bad,  as  charging  by  way  of  of- 

trate*8  adja  fence  what  was  onlv  the  evidence  of  it. 

dication;  23.  Rkx  v.  Crisp.  E.  T.  I80S.  K  B.  7  East,  389;  S.  C.  3Sraith's  Rep.  377. 
And  will  ac  A  conviction  on  the  malt  act,  4''2  Geo.  3.  9.  S8.  s.  33.  dated  the  4th  of  June, 
cordingly  13  >6,  stated,  that  on  the  29th  of  May,  1805,  R.  P.  informeth  us  three  jus- 
decide  infatices\  that  at  the  time  of  committing  the  o  ence  afier  mentioned,  the  defend- 
what  ^^^  ^^^  *  maltster,  and  within  three  months  now  last  past,  viz.  on  the  12th  of 

ces^arily  to  ^^7  ^^w  last  past,  at  VV.  &lc.  did  wet  certain  grain  of  him  the  defendant  then 
be  collect  And  there  making  into  malt,  in  a  certain  stage  of  operation,  &c.  and  thereupon 
ed  from  the  afterwards  on  the  4th  of  June  (no  year  mentioned),  at  W.  the  defendant 
facta  flta  having  been  duly  summoned,  now  here  appears  before  us,  &c.  having 
heard  the  information  read,  is  asked,  ^c.  and  thereupon  the  defendant  de- 
nieth,  &c  ,  whereupon  we  do  now  here  proceed  to  examine,  &c.,  and  on  the 
day  and  year  last  aforesaid  at  W.  S^c.  3.  F.  officer  of  excise,  now  here  comes 
before  us,  &c.  and  deposeth,  &c.  in  the  premises,  tha^  he  surveyed  the  malt- 
house,  4rc.  on  the  said  12th  of  May,  and  found,  &c.  and  the  defendant  is  now 
here  again  called  upon  by  us,  Sic.  for  his  furtht^r  defenr'.e,  but,  &c.  whereupon 
it  is  adjudged,  8ic.  It  was  objected  that  the  evidence  did  not  prove  the  offehce 
to  have  been  committed  within  the  three  months;  that  the  witness  swore  that 
on  the  sat.d  12th  of  Mav  he  surveyed  the  defendaut's  malthouse,  &.c. ;  but  it 
did  not  appear  to  what  12th  of  May  he  referred,  for  non  cmslat  that  the  infor- 
mation was  read  over  in  tho  presence  of  the  witness;  or  that  he  referred  to  it; 
and  that  these  were  the  words  of  the  witness,  and  not  of  the  magistrates. 

Per  Cur.  The  evidence  is  stated  as  tho  relation  of  it  by  the  magistrates.  It 
is  in  the  third  person;  **  he  survey.ed,'^  &c.;  and  not  in  the  first  person,  as 
coming  out  of  the  witness's  mouth;  and  therefore  it  may  well  refer  to  the  same 

depose 


's  Rep. 

may  be  do  377. 

ticed  that        It  was  objected  that  the  evidence  stated  in  a  conviction  of  a  party  under  the 

no  precise   mah  act,  42   Geo.  3.  c.  38.  s  3 ).  did  not  nrove  an  ofTonce  within  "the  statute. 

form  of  4   It  does  not  often   happen  that  the   magistratcH.  wh  n  ih.  y  acqnit  the  parly,  are  called 

upon  to  make  a  record  of  their  proceedings;  but  if  thov  be  so  called  upon  bywrit  of  ccr- 
tiorarit  and  their  return  d'wcloses  a  prima  facie  case,  upon  which  the  defendant  misbt 
liave  been  found  guilty;  nevertheless,  the  Court  of  K.  B.  upon  the  principle  of  considering 
the  magistrates  in  the  situation  of  n  jury,  will  not  in  eeneral  interfere  with  their  judgment; 
6  T,  R.  876;  gee  5  B.  &  A.  627;  1  D.  «c  R.  132. 


COJS  VlCTlON.—JSiaUmnt  ofiht  Judgmeiif,  j  ^ 

It  was  said,  that  tb^  ofTence  was  the  wetting,  &.c.  of  corn  and  grain  into  inatt  words  ne 
in  a  stato  of  operation,  within  twelve  days  ailer  it  was  taken  from  the  cistern  ^^^'I'^^'y  in 
used   for  steeping   it;  whereas  the   evidence  was,  that  the  witnesses  found  a  "****■• '**• 
floor  of  malt  in  operation,  very  wet',  which  had  been  watered  within  four  days  {ha  offen 
after  it  had  been  taken  from  the  cisterns,  and  therefore  the  evidence  was  not  it,  a  conWo 
sufRcient,  as  corn  or  graiu  making  !nto  malt,  was  not  malt.  tioo.    It  is 

Per  Cur.     It  is  stated  to  be  a  <  oor  of  malt  in  operation,  which   implies  that  "vi&«ient  if 
it  was  not  finished.     This  is  the  language  of  the  witness,  which  mast  have  a*^*  depo«i 
reasonable  intendment,  and  is  to  be  uaderstoi^d  ac^'ordiAg  to  common  parlance,  |'*"*      JIS 
aad  the  general  understanding  of  mankind;  according  to  which,  the  language  narilv  iotal 
used  is  certain  enough. — See  r>  G.  4.  c.  'J3.  .  ligibfe,  kav 

iog  regard  .to  the  nsaal  import  of  technical  modes  ef  speech  adapted  to  the  ■nbjeck* 

6.  ^  to  ike  stattmerU  of  adjavrtimiriU . 
Rex  v  Tollet  E.  T.  1803.  K.  B.  3  East,  467.  If  an  ad 

Id  this  case  it  appeared,  that  a  conviction  in  the  4th  section  of  theatat.  5i^'"'D«at 
Ana.  c.  14.  for  keeping  a  dog  and  gun  to  kill  game,  without  being  dulj  <1uaH-[!^?!^!*^* 
fied,  must  be  made  within  three  months!  after  the  o/feoce  committed;  and  that  mwt^im  eel 
if  the  hearing  of  the  matter  were  adjourned  over  that  time,  though  with  the  oat  on  the 
consent  of  the  defendant,  a  subsequent  conviction  would  be  bad.  recoid. 

7.     ^  to  the  judgment, 

(a)  ^  to  its  form.  The  jodg 

(o  1 )  In  general,  "^^ni  nvit 

1.  Rex  V.  Chandler.  M.  T.   1700.  K.  B.  Carth.    501;  S.  C,  1  Lord  Ray- fo^'^Tto'to 

mond,6«3.  thecenyio 

Several  exceptions  were  in  this  case  taken  to  a  conviction  for  deer-stealing:  tion     No 
and  amongst  the  rest  it  was  objected,  that  the  manner  of  the  killing  was  not    [  276  J 
shown  specially;  and  that  it  was  not  alleged  to  be  contra  paeem.     But  thefoi'mal 
court  held  it  unnecessary,  and  also  decided  that  no  formal  judgment  upon  the  f^^!®  ^f^ 
conviction  was  requisite.  |"  h^***"^ 

2.  Rex  v.  Thompsov.  T.  T.   1787.  K.  B.  2  T.  R.  18.  utc^I^V 

The  conviction  in  this  case,  after  stating  the  evidence  alleged  '^  that  the  de- 1|  ||^  |^^ 
fendant  on,  ^c.  at,  S^c,  before  me,  8lc.  by  the  oath  of  one  credible  witness,  ac-thereforo 
cording  to  the  form  of  the  statute  is  convicted."     It  was  objected  that  it  didkolden, 
not  appear  upon  the  conviction  of  what  the  defendant  had  been  convicted;  ^^  * 
that  what  was  stated  was  only  a  conclusion  of  law,  and  not  an  adjudication  of^jjjf?^'*" 
the  justice;  and  that  there  was  nothing  to  connect  it  with  that  which  preceded  i^f„^  ^^ae. 
it,  such  as  that  '^  he  is  convicted  of  the  premises,"  or  ''  in  manner  and  form  "that  A. 
aforesaid."     But  the  court  were  clearly  of  opinion  that  there  was  no  ground  B.  aoeord 
for  the  objection.  if  to  the 

form  of  the  statate  is  coDvieted»"  is  safficieot. 

3.  Rex  v.  Jefferies.  T.  T.  1792.  K.  B.  4  T.  R.  767.  So  the 

In  this  case  it  appeared,  that  the  words  used  in  an  act  of  parliament  were  ?r?ul!'|LA 
'^  duly  convicted;"  and  that  in  a  conviction  on  the  said  act,  the  defendant  was  defendant 
merely  stated  to  be  convicted,  omitting  the  word  duly.     The  court   held  that  jg  conviet 
the  word  convicted  must  be  taken  to  mean  duly  convicted.     See  3  M«  &  S.  ed»*'  were 
334.  holden  to 

Boffice*  ahboogh   the  words  osed  in  the  act  were**doly  conficted.**^ 
4.  Rex  v.  Hawkb.  H.  T.   1730.  K.  B.  Fitz.  124;  S.  C.  2  Stra,858;  S.  C. 

Barn.  212.  mw/^^t 

A  conviction  for  deer-stealing  was  in  this  case  quashed,  because  it  was  ^^-^^^^^  • 

*  It  may  be  here  remarked  also,  that  it  is  the  doty  of  the  ma|;ifltrate  to  state  in  the  con- contain  an 
victioD,  Qot  only  the  evidence  in  support  of  the  charge;  bot  also  the  allegations  and  proofa 
addnced  by  the  defendant  in  answer  to  it;  see  Pajoy  on  Conviotions,  by  Dowling,  p.  206. 

t  A  different  rale,  however,  prevails,  where  the  limitation  applies  to  the  time  of  prose- 
eating  the  offence;  for  then,  if  the  information  appear  to  be  in  time, -it  is  well,  thoogh  the 
conviction  appears  to  be  made  af\er  the  specified  period  has  elapsed;  vide  Paley  on  Con- 
victions, by  Bowling,  p.  206. 

t  It  would  seem  not  to  be  necessary  to  negative  all  the  qaalifications  that  may  bo  an- 
nexed to  the  offence;  at  all  events  a  general  sdjodtcation  by  the  magistrate,  that  the  de- 
fendant is  notqaalified,  is  sufficient;  see  I  T.  R.  125;  4  id.  767;  7  T.  R.  260-  8  T.  R, 
284;  1  Borr.  148;  Bote.  89;  and  6  Wentw.  14. 

A^OL.  VI.  24 
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adjodiea  \y  c<mticim  esi  V9\iho\ii  quodforUJacial;  for  though  the  penalty  was  both  as* 
^on  of  Jor  certained  and  distributed  by  the  act,  and  that  was  relied  on  as  an  argument  in 
Ir*^**?  support  of  the  formality  of  the  judgment,  the  court  saii^  it  was  like  a  verdict 
r<mJe  ^  without  a  judgment;  and  that  although  (he  act  fixed  the  penalty,  there  moat 
Hon\  be  a  judgment  to  levy  it;  for  every  execution  must  be  founded  upon  a  previ- 

ous judgment,  and  that  all  the  precedents  were  so. 

6.  Rex  v.  Harris.  E.  T.   1797.  K.  B.  7  T.  R,  238.  S.  P.  Rex.  v.  Vifont. 
2  Burr.   1166.  S.  P.  Rex  v.  Elwell.  2  Lord  Raym.  1514,  S.  C.  « 
Stra.  794. 
Althsogh         This  was  a  conviction  for  killing  two  hares,  under  1  Jac.  1 .  c.  27.     The 


the  penalty  judgment  was,  ^'that  the  defendant  be,  and  he  is  hereby  convicted,  &c. 

\   th«    ^^^'^^'"S  to  ^^^  ^1^  o^  t^^  statute;"  but  there  jiras  no  award  of  any  nenaHy. 
fetatito.       ^^®  punishment  is  fixed  by  the  statute,  viz.  20f.  for  each  hare;  ana  unless 


•d 


that  be  forthwith  paid,  commitment  for  three  months.  The  court  were  clearly 
of  opinion  that  the  conviction  could  not  be  supported,  for  want  of  an  adjudtca- 
[  277  1  t>o"  of  the  penalty.  I^rd  Kenyon  said:  that  notwithstanding  some  dd  cases, 
(Salk.  378.)  the  judgment  was  an  essential  part  in  every  conviction,  l^t  the 
punishment  be  fixed  or  not.     See  5  M.  4r  S.  133. 

6.  Rex  v.  Ashton.  T.  T   1724.  K.  B.  8  Mod.   175.  S.  P.  ReX  v.  Vipowt. 

2  Burr.  1 163.    S.  P.  Groome  v.  Forrester.  5  M.  &  S.  314. 

And  tk*  The  defendant  was  convicted  by  two  justices,  upon  the  statute  1  Geo.  1.  c. 

•sme  rals    48.,  for  destroying  fruit  trees;  the  punishment  for  which  ofience  is,  to  be  sent 

appliet  to    to  the  house  of  correction  for  three  months,  and  to  be  publicly  whipped  once 

oenTictinM  j^  ^y^fy  month  during  that  time,  A  motion  was  made  to  quash  this  conviction; 

fltstatei^  t    ^^^^*  because  it  did  not  specify  the  punishment  inflicted  by  that  statute;  for 

wkieh  ai'    that  being  a  particular  putaishment,  vijs.  ''  to  be  sent  to  the  house  of  eorrection 

•ign  a  eor    for  three  months,  &c."  ought  to  be  set  forth  in  the  conviction  specially,  since 

pdral  pea    this  ofifence  is  to  be  heard  and  finally  determined  by  the  justices;  and,  second- 

vliBieQt.     jy^  that  it  was  only  a  conviction  of  the  oirence,  iiho  connclerafttm  Ml}>er  iios^teoii 

eonvxcius  eul.     The  Court  were  clearly  of  opinion  that  the  conviction  ought  to 

be  quashed;  for  there  ought  always  to  be  a  judgment  quodfoviBfadaiy  or  fnocl 

#        commt^n/trr,  for  the  act  gives  no  primary  forfeiture. 

.  7.  Rex  V.  Hoseason.  M.  T.  1811.  K.  B.  14  East,  606. 

£  foroM       '^^  statute  20  G,  2.  c.  1 9.  for  the  better  regulating  of  servants  in  husbaii- 

B  coDstiiQ    ^^7}  authorises  the  magistrates,  upon  conviction,  to  punish  the  offender  by 

ent  part  of  commitment  to  the  house  of  correction,  there  to  remain,  and  be  corrected,  and 

the  pooi^  held  to  hard  labour  tor  a  term    not  exceeding  one  month.      The  Conrt 

roent  it       ^^^e  of  opinion,  that  in  a  conviction  and  commitment  under  this  statute,  cvr- 

"nromd^  ♦'^^'"^  ^^  *  necessary  part  of  the  judgment. 

(6  1)  «^ /o  inclwhnejeveral  offences andpenalties in  oneju^^pneist. 

1.  Rex  v.  Swallow.  T.  T.  1799.  K.  B.  8  T.  R.  284.  S.  P.  Marriott  v. 

Shaw.  E.  T.  1719.  C.  P.  1  Com.  274.  S.  P.  Rex  v.  Matthews.  T.  T. 

1711.  K.  B.  10  Mod.  27.  S.  P.  Crepps  v.  DuRDErv.  T,  T.  1777.  K.  B. 

Cowp.  640.  S.  P.  Rex  v.  Gage.  1  Stra.  646.  S.  P.  Rex  v.  Lovet.  H.  T. 

1797.  K.  B.  7  T.  R.  152.  S.  P.  Brooke,  91ft  tern,  v.  Milliken.   M  T. 

1789.  K.  B.  3  T.  R.  509.  S.  P.  Rex  v.  Bleasdale.  T.  T.  1792.  K  B. 

4  T.  R.  809.  S.  P.  Rex  v.  Drake.  2  Show.  489.  S.  P.  Hex  v.  Clark. 

T.  T.  1777.  K.  B.  Cowp.  610. 

Ssyeral  pen     A  conviction  on  the  game  laws  stated,  as  well  in  the  information  as  the  evi- 

altieo  may  dence,  that  the  defendant,  on  three  several  days,  separately  specified,  kept 

ded^  the  ^^  ^^^  **®®'  ^""^P*'  ^^'  ^^  ^^^^^^Y  g^tne.     The  judgment  was,  that  "  he  is 

i«me  jodg   convicted;  and  for  his  several  offences  aforesaid  hath  forfeited  the  sum  of  51. 

meat.  ^^r  each  ofience,  making  together  the  sum  of  15/.,  to  be  distributed  as  the  stat^ 

directs."     A  doubt  was  raised,  whether  the  defendant  could  legally  be  coii- 

[278  1  victedofmore  than  one  penlilty  in  the  same  conviction;  and  at  all  events  it 
was  contended,  that  the  adjudication  should  distinguish  more  precisely  the  num* 
ber  of  penalties  of  which  he  was  convicted.  But  Lord  Kenyon  declared  that 
there  was  no  objection;  that  the  defendant  had  been  convicted  of  several  pe- 
nalties^  which,  he  said,  was  thr  constant  practice  in  actions,  and  not  iintre^ 
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queat  ia  cooviclioiM;  and  that  the  word  cotwlcfed  applied  to  the  seyeral  offen- 
ces charged  and  proved ,  and  taking  the  whole  adjudication  together,  it  was 
evident  enough  that  the  words  '^  for  his  several  offences  aforesaid,"  meant  the 
three  offences  charged. 

'2.  Rex  v.  Salomons.  E.  T.  1786.  K.  B.  1  T.  R.  251. 

The  information  of  A.  B.  on  the  lottery  act,  ^2^2  G.  3.  c.  47.  charged  that  Asdio 
C.  D.,  on  the  27th  of  Dec.  1785,  kept  an  office  for  dealing  in  shares  of  tickets  "l^^J^^^^ 
in  the  state  lottery,  and  did  on  that  day  receive  of  one  A.  a  sum  of  Si.  for  a  bat  whw  * 
share  in  Na  34,007,  without  a  license,  contrary  to  the  form  of  the  statute  ;£t wo  offM 
and  the  said  C  D.,  on  the  said  '27th  of  Dec,  at  the  same  place,  did  receive  o  cm  are 
the  said  A.  Ss.  for  re<ns1enng  a  lottery  ticket,  then  undrawn,  without  a  license,  eharged  ia 
After  stating  the  evidence  of  the  witnesses,  the  conviction  proceeded  to  ad-^**®  ."*^^ 
judge  the  said  C.  D.  guilty  of  the  offence  charged  upon  him  in  and  by  the  "JjJ^'^j 
said  information  of  the  said  A.  B.;  and  that  he  be  convicted  of  the  said  onence  ii,^  i^  ^^ 
charged  upon  him  in  and  by  the  said  information,  according  to  the  form  of  the  fendent  ia 
statute  in  that  case  made  and  provided ;  and  the  justices  likewise  awarded  him  convicted 
to  forfeit  and  pay  for  his  said  o  ence  100/.  ^  •*"•  •••^ 

Per  Cur.  The  conviction  is  bad,  for  the  duplicity  of  the  charge.  The  de-®^?"***  *» 
lendant  is  charged  with  dealing  in  shares  of  lottery  tickets,  and  of  regiaterifigj 
without  a  license;  and  he  is  convicted  of  the  said  offence;  so  that  it  does  not 
appear  of  which  offence  he  is  convicted.  A  conviction  must  be  good  in  all 
its  parts;  the  information  must  be  supported  by  the  evidence;  and  the  judgment 
DHist  be  supported  by  both.  Here  the  defendant  is  charged  with  two  distinct 
ofiences,  each  of  which  would  subject  him  to  a  separate  penalty:  and  supposing 
they  could  both  have  been  included  in  one  conviction,  which  is  to  be^doubted, 
the  defendant  should  have  been  convicted  of  both.  A  judgment  for  too  littlo 
IB  as  bad  as  a  judgment  for  too  much. 

3.  Rex  v.  Chandler.  T,  T.  1811.  K.  B.  14  East,  268. 

An  information,  founded  on  the  19  G.  3.  c.  60.  s.  2.  charged  the  defendant  ^•^  where 
with  having  in  bis  custody  and  possession  certain  private  and  concealed  ves-  !*o  ^'^^^•i. 
sels  for  distillation;  to  wit,  one  Biilly  4rc.  one  head,  ^c.  (for  each  of  which  the  19  g.  8.aet 
offender  is  liable  to  a  separate  penalty),  and  then  alleged  that  he  forfeited  for  oat  ao  In 
the  said  HiU  one  penally ;  and  the  justices,  after  proof  of  the  seve^'al  offences  formtLiion 
stated  in  the  first  part  of  the  information  under  the  videlicet^  convicted  the  de-^f  ^be  die 
fendant  in  the  single  penalty  prayed  for,  **for  his  said  offence  mentioned  in  the^^^^i  "*, 
said  ndbrmaHan.^^    It  was  urged  that  the  conviction  was  bad,  inasmuch  as  it  p^^^^^^' 
should  have  been  commensurate  with  the  charge  and  the  proof;  and  being  forof  eertain 
too  little,  was  as  faulty  as  if  it  had  been  for  too  much:  to  support  which  argu-  private 
ment  the  case  of  Rex  v.  Salomons,  (supra)  was  cited.     But  the  Court  said,  [  279  1 
that  there  the  penalty  was  claimed  for  the  said  offence-^  and  two  having  been  be-  ^iiils  (each 
fore  charged,  it  was  uncertain  to  which  of  them  the  penalty  was  referable;  where- ^^T****** 
as,  in  the  case  before  them,  it  was  distinctly  stated  and  found  -that  the  defend- ^''^j^^v 
ant  kept  a  sftl/y  and  he  was  convicted  of  that  distinct  offence;  so  that  there  and  allied 
was  no  uncertainty,  as  in  the  case  cited,  upon  which  the  condemnation  was  that  defeiid 
founded.  ««*•  fo^ 

saidpHvaU  stiil  forfeited  one  peaalty»  the  Court  considered  it  good. 

4.  Rrx  v.  Drake.  M.  T.  1703.  K.  B.  <2  Show.  489.  ^d  if  aa 

The  information  in  this  case  charged  the  defendant  with  breaking  the  park  ^*»2  " 
ofR.  S  and  coursing  the  deer;  and  the  conviction  stated  that  the  <^«fendant  J^J^jJ^^^*^^ 
was  convicted  for  breaking  and  entering  the  park  and  coursing  the  deer,  and  ^^^^  accom 
that  the  justices  had  imposed  a  penalty  for  the  aforesaid  offence.     It  was  mo-  panied  with 
ved,  on  the  defendant's  part,  to  quash  the  conviction,  on  the  objection,  that  as  a  eharge  of 
no  statute  existed  which  imposed  a  penalty  for  breaking  a  park,  the  language  ■ome  act 
of  the  conviction  was  not  sufficiently  specific.     But  the  Court  held,  that  as  the  °S|X°^„ 
Stat.  13  Car.  2.c.  10.  made  the  coursing  of  the  deer  a  penal  act,  the  word„,^«  ^5^0 
itforesaid  must  refer  to  the  offence  that  was  punishable.  vietion,  yei 

a  jadftnspt  that  the  defendant  i«  eenvicted  for  the  said  offence,  ia  good. 

(c  1)  Jis  to  the.  penalty.  The  penal 

1.  Rex  v.  Elwell.  M.  T.  17«28.  K.  B.  2  Str.  794;  S.  C,  2  Ld.  Raym.  1614.  jT  •^^ 
.    j^  motioa  w»  made  to  quash  the  cenviction  in  this  case,  en  the  ground  tha\  ^y  "^  J«^ 


l<8        "  CONVICTION.— fom  o/. 

OMBt  Veoer  the  jastices  had  set  no  fine  on  the  defendant.     The   Court  held,  that  though 
*■**•  the  justices  may  take  a  reasonable  time  to  consider  of  the  amount  of  the  fine, 

yet  that  some  fine  ougKt  to  be  settled,  and  they  thereon  quaslied  the  conviction. 
Y***?'  2.     Rex  v.  Symonds.  H.  T.  1800.  K.  B.  I  East,  189. 

maSuSi*  A  conviction  on  the  stat.  7  Geo.  1 .  c  11.  imposing  on  peisons  bringmg 
wasampow  coals  into  the  town  of  Great  Yarmouth,  in  the  county  of  Norfolk,  the  necessi- 
•rad  by  ty  of  having  a  certifi«'ate  for  that  pur[)ose,  after  stating  the  otTence,  appearance, 
fUtate  to  a  ^^  conviction,  adjudged  the  defendant  to  pay  the  penalty  inflicted  by  the  atat- 
^•'^  **bl     "'®'  together  with  iht  reasonable  charges  for  recovery  of  the  satne.     An  excep-  1 

ehams  oTa  *«^"  ^^  taken,  that  though  the  legislature  empowered  the  justices  to  award  I 

dittr^  OB  the  reasonable  charges  of  recovering  the  penalty  to  be  paid  by  the  person  con-  I 


e<HinctioD,  victed,  it  was  nevertheless  the  duty  of  the   magistrate  to  ascertain  what  those 
it  waa  held  charces ouffht  to  be:  in  which  the  Court   concurred,  and  quashed  the  convic- 

^^\^^       tion. 

'rwlifllf^r  tain  tba  amoont  in  the  conviction.* 
[  280  J    3^  ^^^  y   Pattciiett.  T.  T.  1804.  K.  B.  1  Smith's  Rep.  548;  S.  C.  2  East, 

341. 
diacTetkm  *  ^  conviction  at  sessions  ordered  and  adjudged  the  defendaitf,  above  12 
it  given  to  years  of  age,  a  rogue  and  vagabond,  to  be  sent  and  employed  at  the  end  of  a 
tha  mafia  certain  period  of  confinement,  in  his  majesty's  service,  pursuant  to  the  17  G. 
tratat  in  a  2.  c.  5.  s.  9.,  which,  alluding  to  the  term  <*rogue  and  vagabond,"  declares  that 
warding  a  if  such  person,  being  a  male,  is  above  the  age  of  12  years,  the  justices  at  the 
poniahiiient*'^^^^"*  may,  and  are  hereby  empowered,  at  any  time,  before  he  is  discharged 
fitot  whieh^'"^'"  ^^^  house  of  correction,  to  send  him  to  be  employed  in  his  majesty's  ser- 
ia  diacra  vice,  either  by  sea  or  land,  if  they  shall  judge  proper.  It  was  suggested  that 
tionary  the  above  conviction  was  defective,  the  justices  having  adjudged  the  defend- 
maat  be  dia  ^nt  to  go  into  his  majesty's  service  by  sea  or  land,  without  saying  which.  The 
60118  00?  ^^f>"rt  said:  this  order  is  defective,  in  not  appropriating  to  which  service  he 
by  the  con  ^^^^  E^t  ^^^  if  they  had  not  a  power  to  make  this  a  part  of  their  sentence,  then 
vietion.  it  is  bad,  because  they  have  done  so;  and  if  they  hnd  a  power  to  make  it  a  part 
of  their  centence,  they  have  done  it  defectively,  by  leaving  it  uncertain  to 
which  he  is  to  go.     Let  the  order  be  therefore  quashed. 

4.  Rex  v.  Hoseason.  M.  T.  181 1.  K.  B.  14  East,  605. 
And  care         Under  the  statute  20  Geo.  2.  c.  19.  s.  2.  for  regulating  servants  in  husband- 
nanit  ba  ta  ry,  artificers,  and  other  labourers  therein  mentioned,  a  justice  of  the  peace 
ken  not  to   may^  upon  complaint  made  to  him  of  the  misconduct  of  such  persons  in  their 
tiai  InTdtf  ^roployment,  sentence  the  oflender  to  be  committed  to  the  house  of  correction 
difraren.t      ^^r  ^  ^i*^^  not  exceeding  one  calendar  month,  there  to  remain  and  be  correct- 
ttatatai^      ed,  and  held  to  hard  labour.     This  was  followed  by  the  6  G.  3.  c.  25.  for  the 
better  regulating  apprentices  and  persons  working  under  contract,  which  en- 
acted, that  if  any  artificer,  labourer,  &.c.  or  other  person,  should  contract  with 
any  person  whomsoever,  and  afterwards  absent  himself  from  his  service,  or  be 
guilty  of  any  other  misdemeanor,  it  should  be  lawful  for  any  justice,  Slc,  upon 
complaint  thereof,  to  commit  him  to  the  house  of  correction  for  any  time  not 
exceeding  threey  nor  less  than  one  month.     The  defendant  had  been  sentenced 
to  be  committed  to  the  house  of  correction,  there  to  be  corrected  and  kept  to 
hard  labour  for  one  calendar  month:  whereupon  a  criminal  inforpiation  was  now 
moved.     The  Court  finally  discharged  the  rule  for  the  information,  under  the 
special  circumstances  of  the  case;  but  they  had  occasion  to  consider  the  form 
of  a  precedent,  which,  blending  the  above  two  acts,  awarded  a  commitment, 
correction,  and  hard  labour  'as  in  the  20  G.  2.  c.  19.^;  but  assigned  the  time 
of  imprisonment /4ree  months,  pursuant  to  the  Stat  6  G.    5.  c.  25/ and  not  to 
that  of  the  20  G.  2.  c.   T9.,  whereby  the  imprisonment  is  for  only  one  month; 
and,  upon  considering  both  the  acts,  they  were  of  opinion  that  the  punishment 
inflicted  by  each  could  not  be  mixed,  and  that  the  form  alluded  to  was  incor- 
rect.    See  Burn's  Justice,  tit.  Servants. 

*  So  a  conviction  awarding  the  ofTender  to  pay  15/.  together  with  the  charges  previoas 
te  and  attending  i he  conviction,  waa  quashed  (or  ancertainty,  nnc*  the  commirment  open  it 
'  diflehar||od;  for  the  imprisonment  in  that  case  was  merely  a  mode  of  enforcing  payAieat; 
^nd  white  the  iunt  fftmsined  uncertain,  the  defendant  conid  not  be  retained;  Cowp.  60. 
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5.  Rex  v.  Salomons    E.  T.    1786.  K  B.   1  T.  R.  252.  [  28!   "j 

Thiff  was  a  conviction  on  the  lottery  act.     Two  distinct  offences  were  And  this  b 
charged  in  the  information ;  one,  that  the  defendant  deall  in  shares  of  Jottery  t^e  more  ne 
tickets;  the  other,  that  he  repslered  tickets  without  hcense.     In  the  convic-  '^?^^{'  *** 
tion  he  was  said  to  be  convicted  of  the  said  offence.     Per  Cur ^    .'^^®  <^o°"Jh   ma 
viction  must  be  quashed.     The  defendant  is  charged  with  two  distinct  ofrenc-,r*te""h^e 
es,  each  of  which  would  nubject  him  to  a  separate  penalty;  and  even  taking  acted  with 
it  for  granted  that  tb^  could  have  been  included  i|i  one  conviction,  which  is  in  the  lim 
to  be  doubted,  the  defendant  should  have  been  convicted  of  both.     A  judg-  **•  ^^  ***«'*' 
ment  for  too  little  is  as  bad  as  a  judgment  for  too  much.  *°d*°"-\h' 

angmented  nor  mitigated  the  punitihmeiit  prescribed.  ^      neitiicr. 

6.   Rex  v.  Thompson.  T.  T.   1787.  K.  B.  2  T.  R,  18.  S.  P,    Rex  v,  Bar-i^  -^  ^^^ 
RET.  M.  T.  1710.     K.  B.    J  Salk.  383.    S.  P     Rex  v.  Seale.  T.  T.  howew, 
}807.  K   B.  8  East,  568.  necesMry 

The  justices,  in  a  conviction  on  the  5  Ann.  c.  14,  s.  4.  awarded  the  penalty  *hat  the  ap 
to  be  distributed  as  the  act  directed.  The  Court  confirmed  the  conviction.  P*j«a*'on  of 
without  any  objection  to  it  on  account  of  its  being  in  that  form.  ibonW^be 

^.  Rex  v.  DfMPSEr.  M.  T.   1787.  K.  B.  2  T.  R.  96.  specified. 

The  26  Geo.  3.  c.  .0.  having  directed  justices  of  the  peace  to  distribute  the  Unless  a 
forfeiture,   as  their  discretion  might  dictate;  a  conviction  on  that  statute  was  discretion 
removed  into  this  Court  on  the' ground  that  it  was  informal,  because  it  con- be  vested  in 
eluded  "  and  we  do  adjudge  that  for  the  offence  aforesaid,  he,  the  said  defen-^^^  magis 
dant,  hath  forfeited  the  sum  of  51.  of  lawful  money,  &c.  to  be  disposed  o/*  cw  *'***•  ^^  . 
the  law  directs. ^^     It  was  objected   that  the  conviction  ought  to  have  shown  ^o  1^^  i^,   '^ 
how  the  penalty  was  to  be  distributed.     And  of  that  opinion  was  the  Court.       signed  by 
way  of  satisfaction  or  reward:  in  which  case  its  appropriation  mnst  be  clearly  noticed. 
8.  Rexv.  Seale.  T.  T.   1807.  K   B.  8  East,  568. 

This  was  a  conviction  under  the  atat.  4^  G.  3.  c.  1 19.  s.  5.  prohibiting  unlaw-  So  if  the 
All  lotteries;  which  statute  directed  the  penalty  to  be  applied,  one-third  to  the  P*rty  enti 
king,  one-third  to  the  informer,  and  the  other  third  to  the  person  apprehend- 1{^^  *°^^  ^® 
ing  or  securing  the  offender.     The  convictioti  stated  the  o  Tender  to  have  been  q^i^  Jjl^ 
brought  before  the  convicting  magistrates  by  A.  B.  and  C.  D.  two  of  the  bea- gigtrate's  se 
dies  of  the   parish.     The  adjudication,  after  declarinof  the  defendant  to  be  lection,  or 
convicted  of  the  ofience,   proceeded  in  these  terms,  viz.  "for  which  said  of-  the  individ 
fence  I  do  adjudge  him  to  forfeit  and  pay  the  sum  of  100/.  to  be  applied  and  dis-  ****■  "®  *** 
tributed,  when  paid,  as  the  law  doth  direct."     It  was  objected  that  the  person  J^^^^^^ 
entitled  to  the  last  third  of  the  penalty,  for  apprehending  and  securing  the  o^c^jpii^Q, 
fender,  should  have  been  distinctly  named,  and  pointed  out  by  the  magistrate. 
It  was  urged  in  answer  to  the  objection,  that  the  persons  by  whom  the  offend- 
er was  stated  to  have  been  "  brought  before  the  magistrates,"  sufficiently  an- 
swered that  description;  or  if  not,  that  the  in  appropriated  portion  remained  in    [  282  1 
the  crown.     But  the  Court  decided,  that  the  objection  was  well  founded,  that 
the  application  of  the  penalty  should  have  appeared  distinctly  upon  the  face  of 
the  conviction,  and  that  it  was  bad  for  the  uncertainty  in  the  object  of  the  dis- 
tribution. 

9.  Rfix  V.  Priest.  H.  T.  1796.  K.  B.  6  T.  R.  538. 

The  question  which  arose  in  this  case  was,  whether  a  conviction  adjudging  On  which 
a  distribution  of  part  of  a  forfeiture    which  a  statute  said  should  be  paid  to  ground  it 
the  overseers  of  the  poor  of  the  parish,  for  the  use  of  the  poor  of  the  parish >  ^^  ^^^ 
to  the  overseers  of  the  poor  of  a  township^  could  be  supported.     It  was  urged  ^^^  ^^ 
that  it  was  not  necessary  to  adhere  to  the  very  letter  of  the  form  of  convic-  ^5,^  ©j 
tion  given  by  the  statute ;  it  was  sufficient  to  adopt  the  substance   of  it ;  and  pressly  to 
that  indeed,  in  the  case  before  the  Court,  the  form  had  been  followed  mutatis  the  poor  of 
mutandis;  that  the  words  of  the  statute  could  not  be  used,  because  the  town-*  '^^'^ 
ship  maintained  its  own  poor  separately  fro^Ti  the  rest  of  the  parish,  and,  there-  '^^*^  ^t 
fore,  the  poor  of  the  township  where  the  offence  was  committed  were  entitled  g^^j^,^ 
to  the  forfeiture.    This  was  admitted  by  the  opposite  party;  but  it  did. not   ap-  gj^es  it  to 
pear  upon  the   face  of  the  conviction.     The  Court,  without  admitting  that,  if  the  poor  of 


leo  CONVICTION.— Fdfm  ^. 

a  pttrUk,    the  fact  had  so  appeared,  it  would  have  supported  the  convictioiiy  were  clearly 

10  irrego      of  opinion  thai,  as.it  stood,  it  was  irregular. 

*»'^*  10,  Rex  V.  Ppiest.   H  T.   1796.  K.  B.  6  T.  R.  538.  S.  P.  Rsz  v.  Smith. 

A«»^"»^  E.T.  1816.  K.  B.  6M.  &.  S.  133. 

tbT  Mtoto       I'^i'^  Kenyon,  C.  J.  on  the  facta  of  the  preceding  case,  said:  when  a  (brm 

form  will    ^^  conviction  is  prescribed  by  a  statute,  it  is  most  safe  in  general  to  adopt  the 

not  care  the  very  words  used;  but  taking  the  whole  of  this  act  of  parliament  together,  the 

omiflskMi  of  legislature  could  not  intend  that  there  should  be  a  literal  adherence  to  the 

sacli  tormB  form  prescribed . 

ia  the  loja  (Ueation  bs  will  raffice  to  ascortain  with  procwion  what  ii  roqaiaite. 

{d  \)  As  to  the  adiudiccUioti  of'  iht  cotii^  and  ntce$9ary  e»p€9kce$. 
Rex  V.St.  Mhrf's,  NoTTiNOHAM.  E.T.  1738.  K.  R    ]3£ast.  57.  n. 
"XIm  jsdg        ThiB  was  an  order  of  bastardy.     It  was  objected  to  it  that  the  sessions  had 
Sso  award  gi^®>^  the  parish  so  much  for  charges  and  expences  as  should  be  adjudged  to 
the  eeat8.t  ^  reasonable  by  A.  B.  and  C.  D.     This  exception  was  holden  to  be  fatal, 
I  983  i  on  the  ground  that  the  sessions  could  not  delegate  their  authorities.     See  18 
G.  3.  c.  19. 

(6)  Jb  to  the  efdirdtf  <fthe  judgmenl, 
Ajadg        1.  Rex  v.  Pattcbett.  T.  T.    1804.  K.  B.  1  Smith's  Rep.  548;  S  C.  5 
meat  m  a         Eaat,  341.  S.  P.  Rex  ▼.  Salomons.  E.  T.  1786.  K.  B.  1  T.  R.  251. 
Gonvictiop       p^^  (^     l^e  judgment  in  a  ponviction,  being  an  entire  act,  cannot  be  ae- 
»^ered  ^    vered;  and  therefore,  if  it  be  bad  as  to  part,  the  whole  is  thereby  rendered 

liull  and  void;  although  the  several  parts  may  be  in  their  nature  distinct. 
Therefore,  3-  R^  v  CATHEaALi-.    E.  T.   1732.  K.  B.  2  Str.  900. 

if  it  be  bad  This  was  a  conviction  for  not  accounting  for  tolls,  and  also  for  not  paying 
as  to  part,  over  the  receipts.  It  was  defective  as  to  the  latter  ofience  for  not  specifying 
'''^h  i!^  the  sums,  though  correct  as  to  the  former.-  It  was  suggested,  that  the  defeo- 
iraca!ted  al  ^'^^  ^^  of  the  judgment  need  not  vitiate  the  rest,  which  was  valid  and  distinct; 
thouh  the  ^^^  ^^®  Court  refused  to  accede  to  such  a  proposition,  and  discharged  it  alto^ 
■everal  gether.  See  vide  Cowp.  728 . 
parts  be  dia  9    Atotht  conchuum. 

twct-  Rex  v.  Peckham,  T.  T.    1697.  K   B.  Comb.  439. 

I'M^y*.  the     A  conviction  was  objected  to  on  the  ground  that  the  offence  ought  to  have 
coBvlctioB   (leen  prosecuted  within  12  months,  which  mu»t  be  understood  lunar  months; 
prooerlv  .t^^^r^*^^  the  conviction  in  question  was  dated  the  13th  of  August,  1708,  for  the 
to^edaod   offence  was  committed   14th  August,  1707.     The  Court  allowed  the  excep- 
dated.         tion,  though  the  instrument  contained  an  account  that  the  defendant  was  duly 
prosecuted  within  12  calendar  months;  for  the  justice,  it  was  said,  might  con- 
strue 12  months  to  mean  12  calendar  months,  or  a  year;  whereas,  by  law,  it 
was  12  lunar  months  only.     See  1  B.  &  C.  50i . 

II.  ret.ative  to  drawing  up  the  conviction. 

1.  Masset  v.  Johnson.  H.  T.  1810.  K.  B.  12  East,  82.  S.  P.  Gray  v.  Cook- 
If  a  valid  SON.  T  T.   1812,  K.  B.   16  East,  20.  S   P.  10  Mod.  882. 

■abaiatiog  Xhe  following  question  arose  in  this  case,  viz.  whether  an  imprisonment  un- 
JJ'jJ'*^'*^  der  a  commitment  of  the  28! h  of  March,  could  be  covered  by  a  conviction 
At  the  trial  ^^^^^  ^^^  ^^^  exhibited,  and,  for  aught  that  appeared,  was  not  draivn  up  and 
which  ap  '  executed  by  the  defendant  until  the  26th  of  April;  there  being  no  proof  of  any 

peara  by  «  Rat  in  a  conviction  ander  the  atatate  6  Aon.  c.  14.  which  appoiota  half  the  penalty  to 

the  date  to  the  poor  of  the  pariah  where  the  ofience  happeoa  to  be  commiUed;  it  waa  held  to  be  no  ob- 
jection that  the  offenoe  vtM  alleged  to  be  apud  villam  de  Mottram  Afidrewa;  for  it  waa 
aaid  hv  the  Conrt,  that  if  there  be  lach  a  parish  as  Mottram  Jifidrew$,  it  aliall  be  intend- 
ed to  be  CO -extensive  with  the  vill;  but  if  the  offence  was  committed  in  a  vill  which  waa 
extra  parochial,  then  the  informer  shall  have  the  whole:  2  Ld.  Raym.  1478.  8o  where  a 
defendant  had  been  convicted  on  the  stat,  10  Geo.  2.  c.  28.  for  causing  to  be  acted  at  a 
certain  place  called  the  Cobnrg  Theatre,  for  gatiy  and  reward,  a  certain  entertainment  of 
the  stage,  See.  See.;  from  the  evidence  stated  in  the  conviction  it  appeared,  that  the  Cobnrx 
Theatre  waa  in  the  parish  of  Lambeth;  aud  the  adjndication  of  the  penalty  was  to  the  p^or 
of  the  pariah  of  St.  Mary,  Lambeth,  i*  wa^  hcid  that  this  was  no  variance,  it  not  appear* 
ing  that  there  were  two  distinct  parishes  so  unmed;  4  B.  Ac  A.  616. 

t  Or  other  incidental  charges;  Rex  v.  Symonds,  1  East.  189.  abridged  ant€  p,  279. 
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minutes  of  a  conviction  made  on  the  ^8th  of  March,  which  it  was  contended  [  284  ] 
was  necessary  to  warrant  the  antedating  of  a  more  formal  conviction.  But  the  wamnt  the 
Court  had  no  doubt  that  supposing  the  magistrate  to  have  had  jurisdiction  to  *«*  doneo^ 
convict,  and  that,  upon  information  laid  before  him  upon  oath,  he  had  in  ^<^^^ coortwill 
convicted  the  plaintiff  on  the  .!8th  of  March,  it  was  competent  to  him  to  draWg^^  inqairs 
up  the  conviction  at  a  future  time  in  regular  form,  and  to  protect  himself  by  it.  iats  rfae 
And  here  they  observed,  that  the  conviction  purported  on  the  fiice  of  it  to  have  time  whan 
be«n  made  on  the  98th  of  March;  and  there  was  no  evidence  to  show  that  it'*  7^  '***• 
ims  in  fact  made  at  any  other  time.  *"^  *'*'^'* 

2.  Rex  v.  Barxbr.  H  T.    1800.  K.  B,  I  East,  187.  S.  P  Masset  v.  John-^' 
son;  H.  T.  1810.  K.  B.  1^  East,  67.  Rex  v.  Allen.  E.  T.  ISli.  K.  B.  Aod  hi 
15  East,  333.  dMd,  svea 

In  this  case  it  appeared  that  a  party,  against  whom  a  warrant  of  distress  had  aAor  the 
been  isaued,  under  the  hand  and  seal  of  a  magistrate,  had  applied  for  a  copy  'S^^^^y^ 
of  the  warrant,  and  of  the  proceedings  under  which  the  magistrate  bad  granted  ^  ^  thJ^ 
the  same;  and  that  a  copy  had  been  granted  him,  the  original  of  which,  it  aefendant a 
hofrever  was  now  shown,  had  been  altered  to  a  more  fbrmu  shape,  when  re-  copy  of  a 
turned  upon  a  cerHorari  to  the  Court  of  King's  Bench.     It  was  now  contended  ooavictioa, 
that  the  magistrate  had  no  authority  to  act  so.     But  the  Court  said,  that  they  •<  ^hat  ap 
could  not  censure  his  conduct  if  he  had  done  no  more  than  return  the  convic-  ^^^^^^J 
tion  in  a  more  formal  shape,  instead  of  sending  it  up  in  the  informal  manner  in  ^^^m  p^^ 
which  it  was  first  drawn.     See  ~i  D  9c  R,  5B.*3  588.  eaedings 

limve  been  foonded,  he  m  not  thereby  precluded  from  drawing  up  and  retamiDg  a  oonvie- 
tion  io  a  more  fbroial  shape,  which  ii  to  be  takea  at  the  only  aatbeolic  record  of  the  pro- 
oaedinga.* 

« 

UI.  RELATIVE  TO  DEFENDANT'S  RIGHT  TO  A  COPY  OF 

THE  CONVICTION. 
Rex  v.  Miolam.  T.  T.  1765.  K.  B.  3  Burr.  1720. 

A  certiorari  had  been  issued  to  remove  a  conviction,  on  the  prosecutor's  re- ^*®."*'™ 
liisal  to  giye  a  copy,  in  order  that  the  defendant  might  protect  himself  against  ||^  ^^  |^^^ 
an  action  which  had  been  instituted  against  him  for  the  same  offence,  not  with-  a  copy  of 
standinff  he  had  paid  the  forfeiture  upon  the  conviction.     The  conviction  was  the  conyic 
affirmed,  and  the  prosecutor  was  nonsuited,  but  now  insisted  on  having  his  <><>">  if  it  he 
costs,  in  conformity  with  the  provisions  of  the  6  Ann.  c.  14.  s.  2.  to?**dZ 

Sfd  oer  Cftr.     This  is  no*  a  case  within  the  intention  of  the  5  Ann.  c.  14.  ^^        ^ 
s.  2.     For  this  certiorari  was  not  brought  for  vexation,  or  out  of  obstinacy  orgnjn^i  |^„ 
perverseness;  nor  to  overhaul  or  object  to  the  conviction;  but  an  action  being  action  for 
brought  for  the  same  offence,  the  defendant  in  that  action  could  not  obtain  the  aame  of 
(though  he  ought  to  have  it^  a  copy  of  the  conviction  from  the  justice  of  peace  fonee. 
who  made  the  conviction;  and  therefore  he  was  obliged  to  bring  a  eeiiiorori 
to  remove  it;  and  be  removed  it  for  that  purpose  only.     The  prosecutor  has 
no  occasion  therefore,  to  be  at  any  expence  about  it,  for  the  defendant  did  not 
object  to  it.     But  the  prosecutor  set  it  down  in  the  paper  only  to  increase    [  ^^  I 
expeose,  and  merelv  for  vexatioa,  supposing  that  the  defendant  would  have 
been  obliged  to  pav  for  it.  Hie  plaintiffin  the  action  was  nonsuited;  and  I  think 
the  defendant   instead  of  paying  costs  ought  to  have  an  allowance  of  the  costs 
he  was  put  to  in  removing  the  conviction;  as  it  was  a  necessary  part  of  his  de- 
fence. 


IV.  RELATIVE  TO  FILING  THE  CONVICTION  AT  THE       ^ 

SESSIONS.  IStKnij 

Rex  v.  Eaton.  H  T.  1687.  K.  B.  2  T.  R,  286.  [rail  iC!l» 


Bulier,  J,  in  this  case  said:  a  justice  of  pcate  ought  in  every   instance  toretvraa 
returu  a  conviction  by  him  to  the  sessions,  whether  the  party  appeals  or  not,  conviction 

•  In  Rex  V.  Glo<«sop,  IB2t,  (see  Dowliog^fl  Palcy  on  Convictiona,  p.  67.  n.)  where  Ogj^„^. 
certiorari  was  directed  to  justices  to  certify  proceedings  Nit  sewions  onder  their  hands  and 
•eab,  and  in  the  retarn   omitted  their  sea/.«,  the  Coort  gave  leave  to  amend  the  return   ia 
that  respect,  and  sent  it  back  for  that  porpose. 
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or  whether  an  appeal  is  or  is  not  given,  that  the  crown  may  not  be  deprived  of  its 
share  of  forfeitures. 


V.  RELATl .  E  TO  THEIR  CONSTRUCTION. 

Tho  old  1.  Rex  v.  Thompson.  T.  T.  1787.  2  T,  R.  18 

role,  that  In  this  case  Mr.  J.  Ashurst  said,  as  to  the  principle  drawn  from  the  old  cases, 
the  Coart  that  the  Court  will  be  astuie  in  discovering  defects  in  convictions,  before  sum- 
will  be  OB  mary  jurisdictions,  there  seems  to  be  no  reason  for  it;  whether  it  was  expedi- 
*****  V^  de  ®"*  ^^*'  these  jurisdictions  should  have  been  created,  was  a  matter  for  the  con- 
fectH  ineoa  sideration  of  the  legislature,  but  as  long  as  they  exist,  we  ousht  to  go  all  rea- 
victiom,  is  sonable  lengths  to  support  the  determination;  therefore,  in  whatever  light  they 
now  expio  may  have  formerly  been  viewed,  the  country  is  now  convinced  that  it  derives 
^^'  considerable  advantage  from  the  exercise  of  the   powers  delegated  to  justices 

of  I  he  peace;  and  in  modern  times  they  have  received  every  support  from 

courts  of  law. 
_  2,  Rex  v.   Little.    1758.  K.  B.  1   Burr.  613.  S.  P.  Rex  v.  Green*  CaW. 

There  are  gj,^      g  p  j^^^^  ^   Chandler.  2  Salk.  378.  S.  P.    Rex  v.   Parker. 

erVwamiog          Comb.  439.  S.  P.  Rex  v.  Corden.  4  Burr.  2281. 
nameroiu        Lord  Mansfield  said:  convictions  must  be  taken  strictly;  and  it  is  reasona- 
aatboritieA  ble  they  should  be  so,  because  they  must  be  taken  to  be  true  against  the  de- 
establish     fendant,  and  therefore  ought  to  be  construed  with  strictness.     See  Holt,  215; 
ing  the  re     pi^^^    j^    oQe. 
veise  posi  

^T^BG  I    VI.  RELATIVE  TO  THE  CONSEQUENCES  OF  A  CON- 

The  modi  VICTION. 

of  enfor  1.  If  a  statute  only  confers  a  power  to  convict,  without  making  provision  lor 

cing  the      the  recovery  of  the  penalty,  there  seems  to  be  no  compulsory  means  of  carry- 
paymeot  of  jjjg  g^jj^  ^  j^^  jq^^j  effect.     This  seems  to  be  taken  for  granted  in  the  pream- 
^nes'lTaia  *^*®  *®  *^®  statute  15  Geo.  3.  c.  I  i.  which  reciting,  that  by  a  former  act,  14  G. 
ally  by  dis  ^*  c-  ^'^'  certain  penalties  had  been  inflicted,  but  no  proviston  made  for  the  recov- 
tress  or  irn  ^r?/  ofihemy  gives  a' power  to  recover  the  same  by  distress  and  sale,  or  impris- 
prison         onment.     See  Paley  on  Convictions,  by  Dowling,  p.  236.  and  236.  n. 
.ment.    The     «-  From  the  decisioos  that  have  beeo  already  ooticed  in  the  text,  whilst  considering  the 
power  of     gi^neral  and  particalar  requisites  of  a  conviction,  it  will  have  been  also  seen  that  many  ex* 
proceeding  amples  have  occarred  of  favoorable  intendment  msde  in  sapport  of  convictions      Mr.  Pa- 
coippnlsori  ley,  \q  his  excellent  and  systematic  Treatise  on  Convictions,  in  order  to  reconcile  cases, 
ly  is,  how   which,  apon  first  view,  seem  to  be  at  variance  with  each  other,  haa  the  following  obsenra- 
ever,  entire  tinns.     **  A  distinction  has  been  snggested  by  a  very  jadicioos  writer,  which  appears  to  be 
ly  derived    warranted  by  closer  examin'^tion  of  the  aathorities.     A  conviction,  it  most  be  recollected, 
from  Stat      contsins  a  memorial  both  of  the  charge  and  of  the  jadicial  steps  taken  by  the  convicting 
Qte;*  magistrate.     The  qaestion  of  the  magisirate*s  authority,  as  collected  from  the  record,  is 

distinct  from  that  of  the  regularity  ^f  his  proceedings;  and  thoogh  nothing  can  be  intend- 
ed to  aid  or  extent*  an  extraordinary  aodcircamscribed  jori^iictioo,  yet  something  may  rea- 
sonably be  presumed  for  the  regalarity  of  proceedings  legally  execated.  Therefore,  says 
*"  Mr.  Boscawen,  though  the  Court  will  not  admit  a  svmniary  and  (if  one  may  still  use  tne 
expression)  an  unconstitntional  jnrisdiction,  nnless  the  case  in  which  it  is  exercised  be  lite- 
rally the  same  as  described  by  the  statate,  yet  the  magistrate  once  appearing  to  be  duly  au- 
thorized, they  will  not  presume  against  the  resolarity  and  justice  of  his  proceedings,  if  he 
has  stated  this  with  but  a  reasonable  degree  of  accoracv;"  Boac  lO.  **  It  is,  however,** 
in  anoi'ier  place,  adds  he,  "  to  be  remarked,  as  a  proper  caution  in  drawing  any  genend 
conclus  ons  from  opinions,  or  dicta  which  seem  to  admit  of  license  in  the  wording  of  con- 
victions, that  those  expr  ssions,  when  examined  with  the  context,  will  be  found  to  apply 
not  to  the  substance  or  contents  of  the  conviction,  but  only  to  the  use  of  certain  technical 
forms  which  may  be  dispensed  with  consistently  with  the  utmost  precision  in  the  sUtement 
of  facu.*'  See  Paley  on  Convictions,  by  Dowling,  p.  69.  70;  and  see  Stra.  261.  1  Ld. 
Raym.  609.  610;  13  East,  141;  I  Bnrr.  613;  4  id.  2282;  I  T.  R.  24;  1  East.  649; 
Comb,  439;  I  Str.  46;  2  Ld.  Raym.  1375;  2  Str.  1240;  3  Purr.  1786. 

t  Wherever  it  is  necessary  to  administer  an  oath  or  affirmation  for  levying  any  penalty 
or  making  distress  in  execation  of  a  conviction,  a  general  power  is  given  for  that  purpose 
by  16  Geo.  8.  c.  39.  By  the  27  Geo.  2.  c.  20.  s.  2.  the  officer,  upon  the  execution  of 
the  warrant,  is  bound,  if  required,  lo  show  the  warrant.  It  is'  laid  down  by  Mr.  Serjeant 
Hawkins,  b.  2  c.  14.  s.  5.  that  upon  the  warrant  of  a  justice  for  levying  a  forfeiture  where 
the  whole  or  any  pan  thereof  belongs  to  the  king,  the  officer  is  justified  in  breaking  open 
ojif*»r  doors  for  the  cTOCution  of  tb*J  warrant:  but  th»»re  seems  to  bo  no  ewch  power  by  Jaw, 
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2.  WooTTON  V.  HvRVEY.  H.  T.  IBQo.  K   B.  6  East^Tdi  And  even 

,  The  Stat,  A!il  G.  3.  c.  90»  s.  6 1 .  directed  a  certain  sum  of  mooey  to  be  award-  ^^  I^wer 
ed  by  a  justice  of  the  peace  by  parties  offending  in  a  particular  mode«  and  <J®- "**  j^  h" 
clared  that  the  money  should  be  paid  within  ^t  days  after  the  order  made;  And  j^^^|^    ^ 
if  not  paid  within  that  time,  enabled  the  m^tgistrate  to  enforce  the  payment  by 
distress.     It  also  gave  an  appeal  to  the  sessions.     The  question  was,  whether  i   ^7   1 
any  demand  was  necessary  to  enable  the  justice  to  i^^sue  his  warrant  after  the 
expiration  of  the  21  days.     Le  Blanc,  J.  said:  I  dn  not  think  that  any  demand 
was  necessary ;  for  the  magistrate  is  required  to  issue  his  warrant,  in  case  of 
refusal  to  pay  the  money  ordered,  or  non-payment  of  it  in  !21  days.     Here  the 
appeal  only  suspended  the  execution  of  the  warrant ;  and  I  consider  that  the 
21  days  began  to  run  from  the  order ;  therefore  after  the  appeal,  which  confirm^ 
the  order,  the  warrant  might  issue  without  any  fresh  demand.  fiat  if  satb 

3.   Rex  v.  Wtatt.  T.  T.  1705.  K,  B.  "2  Ld.  Raym    1 189;  S.  C.  I  Salk.  S80;  yp^l 

S.  C.  Fort.  VZl',  S.  C.  II  Mod.  54.  ^  »•» 

The  Court  in  this  case  held,  that  authorizing  a  prosecutor  to  detain  aa  ^'^'^n- the  jJrtloir * 
der  until  a  return  shall  be  made  to  a  warrant  of  d.stress,  did  not  preclude  a  jas-agnalij 
tice  from  directing  such'warrant  to  a  constable.     See  1  B.  ^.  0. 485;  S.  C.  forthwith 
2D.  &R.  687.  i»oeshi» 

4.   Hill  v.  Bateman.  T.  T.  1739.  K   B.  1  Stra.  710.  wirrant-* 

The  defendant,  being  a  justice  of  the  peace,  had  convicted  the  plaiatlff  for '»  *K*"** 
destroying  game,  and  though  (as  it  was  proved)  the  plainti  ■'  had  effects  of  his®^  ^S*"** 
own,  which  might  have  been  distrained,  which  were  sufticient  to  answer  t^e^^,  ^^y  ^ 
penalty  he  had  incurred,  yet  the  defendant  sent  1iim  immediately  to  Bridewell,  commit 
without  endeavouring  to  levy  the  penalty  on  his^oods;  and  an  action  of  trea-ted.t 
pass  and  false  imprisonment  being  brought  against  the  defendant  for  this  com* 
mitrnent,  the  Chief  Justice  Raymond  was  of  opinion  that  the  action  was  SU9- 
tainable. 

in  other  cases,  where  00  part  of  the  peoBltjf  is  rested  in  the  crown.  If  the  offender  be  a 
feme  covert  (who  is  subject  to  this  species  of  conviction),  and  the  act  of  parliament  an- 
thorizes  the  recovery  of  the  penalty  by  distress  and  sale  of  the  offender's  goods,  the  goods 
of  the  hasband  are  not  liable  to  be  distrained  for  the  penalty;  1 1  Co.  61.  b;  Bed  vide  22 
Car.  2.  c.  1;  and  I  Hawk.  P.  C.  c.  1.  a.  18.  If  the  offender  were  not  possessed  of  safli- 
cient  goods  to  answer  the  penalty  within  the  jurisdiction  of  the  convicting  jastice,  there  was 
formerly  no  means  of  prosecating  the  levy  upon  any  effects  elsewhere,  antil  this  was  re- 
medied by  the  S8  Geo*  3.  c.  55.  s.  8.  And  now  by  the  5  Geo.  4.  o.  18.  s.  6.  constables 
may  execute  warrants  out  of  their  precincts,  provided  it  be  within  the  jirisdiction  of  the 
justice  granting  or  backing  the  same.  Except  where  special  provision  was  made  for  levy- 
rag  the  costs,  kc.  no  more  than  iho  bdre  penahy  could  in  any  case  be  levied;  Bed  vide  18 
Geo.  3.  e.  19;  and  5  Geo.  4.  c.  18.   ' 

*  As  to  the  right  of  replevying  goods  taken  for  a  penalty,  the  result  of  the  authorities 
seems  to  be,  that  a  distress  for  the  penalty  under  a  regular  warrant  from  a  justice  on  a  sum- 
mary conviction  being  in  the  nature  of  aif  execution,  the  goods  so  taken  within  the  autho- 
rized jnrisdiciion' are  not  replevisable;  see  Gilbert^s  Replevin,  161;  8  Lev.  204;  Willes, 
678;  6  Bac.  Ab.  65.  lit.  Replevin;  1  Str  567;  Barnard,  HO;  8  Str.  1134;  6  T.  R.  522. 
As  to  the  sale  of  such  dtstresses,  vide  1  Salk.  876;  12  Mod.  829;  Carth.  502;  1  Ld. 
Ravm.  990;  6  Mod.  88;  Sir  T.  Jones,  25;  and  6  Geo.  4  c  18.  The  constable  is  bound 
at  the  time  assigned  for  tho  return  of  the  warrant  to  certify  to  the  justice  what  he  has  done 
upon  it;  and  if  he  refuses,  may  be  compelled  by  indictment,  or  information,  or  mandm' 
muB;  wee  1  Salk.  880;  2  Ld.  Raym.  990.  1196;  and  6  Mod.  88;  Paley  on  Convictions, 
p.  244;  and  po^tj  tits.  Distress,  /ustioes  of  the  Peace,  and  Warrant.  As  to  the  disposi- 
tion of,  and  manner  of  accounting  for,  fines  when  levied,  it  may  be  stated  that  all  fines  for 
offences  created  by  any  penal  statute  would,  if  not  otherwise  appropriated  by  the  statates 
themselves, belong  to  the  crown;  see  Hawk.  P.  C.  b,  2.  c.  26.  s.  17.  Acts  have  been  paw- 
ed at  various  times  to  regulate  the  mode  of  accounting  for  and  paying  such  fines;  see  42 
Geo.  8.  c.  76;  50  Geo.  8.  c,  41.  s.  80;  41  Geo.  8.  c   85;  8  Geo.  4  c   46. 

t  And  bvthe  5  Geo.  4.  c.  18.  s.  2.  after  reciting  that,  *•  by  some  nets,  cerUin  penalties 
or  sums  of  money  are  to  be  recc^ered  before  a  justice  of  tho  peace,  and  he  or  they  is  or  are 
authorized  to  issue  forth  his  or  their  warrant,  for  levying  such  penalties  or  sums  of  money 
by  distress  and  sale  of  the  goods  and  chattels  of  tho  offender  or  offenders;  but  no  further 
remedy  is  provided  in  ease  no  sufficient  goods  and  chattels  can  be  found  whereon  to  levy 
such  penalties  or  sums  of  .noney,'»  it  w  enacted,  *'  that  whenever  it  shall  appear  to  any 
such  joitice  or  justices  of  the  peace,  by  whom  any  penally  or  sum  of  money  »  n**J"j8®JjJ> 
be  paid,  upon  the  return  of  anv  such  warrant  of  distress,  that  no  sufficient  goods  anu  Cliai- 
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\   288  1   5.   Rbgina  v  Wyatt.  T.  T.  1705,  K.  B.  2  Ld.  Raym.  llOo.  S.  C    11  Mod. 
Where  64.  S.  P.  Fort.  127;  S.  C.  1  Saik.  380. 

f®2j*?  "•  The  Court  held,  ia  this  case,  that  if  a  statute  give  a  pecuniary  penalty  for 
MSreToirt'^^  offence,  to  be  levied  by  distregd;  and  for  want  of  goods  impose  a  coporal 
odW  ef  a  punishment;  and  a  party,  against  whom  there  is  a  single  conviction  only,  has 
peoaltj,  goods  sufficient  to  satisfy  a  part  of  the  sum  only,  his  goods  ought  not  to  be 
the  defend  seized,  but  the  coporal  punishment  should  be  inflicted  on  him;  but  if  there  are 
ant  shoald  two  convictions  against  a  man,  and  he  has  goods  sufficient  to  satisfy  one,  and 
t  J-^b™r**  ^^•^^"^yj  ***®y  ought  to  be  levied  under  one  conviction;  and  the  corporal  pun- 
aot'so  if  i^i^®°^  should  be  inflicted  upon  him  under  the  other. 
two  Moal    ^^*  ^'^^  geodtf  can  aatiafj  one;  he  will  then  be  committed  onlj  for  the  otiher. 

^       6,  Rax  v.  Rhodes.  E.  T.  1791.  K.  B.  4T.  R.  220.  S.  P.  Rex  v.  Coopkb.  B 
The  form  T.  R.  609. 

ef  eomiDit  A  conviction  on  the  vagrant  act  was  objected  to,  because  the  warrant  of 
meat  it  la  commitment  stated  that  the  defendant  was  only  charged  with,  but  not  convic- 
i*"f^"?  ted  of,  the  offence  of  which  he  was  accused  And  the  Court  said:  the  only 
.  I  ^^  -I  question  is,  whether  the  warrant  be  a  good  commitment  in  execution  ?  and  that 
eea'*^  and^  ^^  ^*  °^^>  cannot  be  doubted;  because  it  does  show  that  the  party  bad  beea 
maet  speci  previously  convicted. 
fy  the  aaoM,  aad  allege  the  party  to  have  been  convicted  of  the  oflTejieo,'' 

7.  Rex  v.  Everett,  Cald.  26. 
^n4  this         In  this  case  the  Court  held,  that  the  conmiitment  of  one  as  an  apprentice^ 
moat  be     or  servant,  for  disobeying  his  indentured,  or  articles,  was  bajl,  for  uncertainty, 
dene  with   ^eo  2  Chit.  Rep.  519;  6  D.  ^  R.  143. 

*^*•"*•^  8.   Rbx  v.  WALLia   M.  T.  1723.  K.  B.  8  Mod.  5. 

It  it  net  '^^  defendant  was  committed  by  a  warrant,  under  the  hand  and  seal  of  a 

h«weTer»    justice  of  the  peace,  for  being  "  a  notorious  owler  and  smuggler."    A  motioD 
neeanery    was  now  made  that  he  should  be  discharged,  on  the  ground  that  the  charge 

teb  of  the  offender  or  oifendorB  can  be  found  whereon  to  levy  the  earn  adjadged  to  be  |^aid» 
and  all  coati  and  chaigee  within  the  jnriadictieo  of  such  jvatice  or  jnaticea;  or  in  caae  it 
■hall  appear  to  sach  jastice  or  justicea,  either  by  the  confessicm  of  the  party  or  partiea,  or 
otherwiae,  that  he,  she,  or  they,  have  not  snffioieot  goods  or  chattels  within  the  jnrtsdictioa 
of  sacb  joaticeor  jostices,  sufficient  whereon  to  levy  such  sam  of  money,  coats,  and  char- 
ges, snch  jastice  or  josticea^  at  his  oi  their  discretion,  and  without  issning  any  warrant  of 
diatress,  may  proceed  in  such  and  the  like  manner  as  if  a  warrant  o(  diatreas  had  been  ia- 
aned  and  a  nulla  bona  returned  thereon ;  and  it  shall  be  lawful  for  snch  justice  or  jnsticaa 
to  issue  forth  his  or  their  warrant  for  committing  such  offender  or  offenders  to  the  eommoa 
gaol,  for  anv  term  not  exceeding  three  calendar  months,  unless  the  sum  adjudced  to  be 
paid,  and  all  coats  and  charges  of  the  proceedings,  shall  be  sooner  paid;  provided  alwaya» 
that  the  amount  of  such  coats  and  expenses  shall  be  specified  in  snch  warrant  of  commit- 
ment. 

By  sect.  8.  it  is  enacted,  "  that  in  the  case  of  any  offender  or  offendcn  committed  to  the 
common  gaol,  or  boose  of  correction,  for  default  ef  payment  of  socb  penalty  or  forfeiture, 
.  together  with  the  reasonable  costs  and  charges  attending  the  conviction,  if  snch  offender  or 
ofienders  shall,  at  any  time,  daring  the  peiiod  of  bis,  her,  or  their  imprisonment,  pay,  or 
«anse  to  be  paid,  to  the  governor  or  keeper  of  the  prison  the  fall  amount  of  such  penalty^ 
together  with  the  coats  and  charges,  it  shall  be  law  Ail  for  snch  goremor  or  keeper  of  snch 
priaon,  and  he  or  they  are  hereby  required  forthwith  to  discharge  each  offender  or  ofiendera 
from  his  or  their  custody.*'  • 

By  sect.  4.  after  reciting  that,  **  whereas  cases  may  occur  where  the  recovery  of  snch 
penalty  or  forfeiture  by  distress  and  sale  of  the  goods  and  chattels  of  the  offender  or  offen- 
ders>  may  appear  to  the  jastice  or  justices  for  any  county.  &c.  to  be  attended  with  cousof- 

2uences  rainoas,  or  in  an  especial  mnnner  injurious  to  the  offender  or  oflfenders,  and  thmr 
imily  and  families;**  it  is  enacted,  "  that  the  jostice  or  justicoB  aforesaid, shall  be  empo  jv- 
ered,  and  they  are  hereby  authorised,  in  all  cases,  and  upon  all  such  oecaaions  as  to  them 
shall  seem  fit,  and  where  such  conseqnences  are  likely  to  arise,  to  cause  to  be  withheld  the 
Msne  of  any  warrant  or  warrants  of  distress,  and  to  compiit  the  offender  or  offenders  afore- 
said immediately  after  conviction,  and  in  default  of  paymnnt  of  the  penalty  or  forfeiture, 
with  cosU  and  charges,  to  the  common  gaol  or  bouse  of  correction,  for  such  time,  and  in 
such  manner,  as  are  in  sacb  acts  respectively  mentioned  and  directed;  provided  always, 
that  it  be  by  the  desire,  or  with  the  consent  in  writing,  of  the  parly  or  partiea  upon  whose 
property  the  penalty  or  forfeiture  is  to  be  levied. 

^•t  ^*l5  V^^J^Jt  ^»*- Conjmilnient;  and  see  24  Geo.  3.  sees.  2.  s.  12;  7  East,  674;  2  Stm. 
984,  I  Wod.eS:  2Ld.  R^vm.  9S9:  S  Salk.  284;  6  Btfrr.  2«84. 
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• 
stated  was  rery  loose;  viz.  for  that  the  defendant  was  ^^  a  notorious  owler  and  in  the  war 
smuggler;*'  that  it  did  not  appear  that  the  defendant  was  charged  on  oath;  and  nottosuu 
thirdly,  that  no  time  was  alleged  when  the  fact  was  committed.     But  the  Court  J?'  «>nYic 
said,  that  a  justice  of  peace  must  take  care  that  he  has  such  an  information  of  (^'^^Qfo^i 
the  fact  as  may  be  sufhcient  to  support  his  warrant  of  commitment;  but  that  he  form. 
need  not  set  it  forth  in  the  warrant  itself,  because  so  much  certainty  is  not  re- 
quired in  warrants  as  in  writs  and  pleadings,  which  are  always  on  record  > 

9.  Rbx  v.  Rogers.  H.  T.  182J.  K.  B,  1  D.  &.  R.  166. 

The  defendant  had  been  apprehended  under  the  1  4r  ^  G.  4.  c.  116  s.  SS,  Bat  al 
for  having  in  his  possession  naval  stores,  suspected  to  have  been  stolen  from  a  thoogb  a 
ahip  on  the  river  Thames;  and  not  having  given  any  account,  to  the  satisfaction  ^■"■'?*  ®f 
of  the  ju^ices,  how  he  came  possessed  of  the  same,  was  convicted  under  sec.  ^(inrdooi 
40.  in  the  penalty  of  52.,  and,  in  default  of  payment,  committed  to  the  house  of  not  reqoiro 
correction  for  two  calendar  months.     On  moving  for  a  habeas  cot'pus  to  dis-  the  fame 
charge  the  defendant,  it  was  objected  to  the  warrant  of  commitment  that  it  did  certainty  ^^ 
not  state  how  the  penalty  '.vas  to  be  distributed,  or  whose  bands  were  to  receive  *  ^^^^ 
it^  which,  it  was  contended,  the  committing  justice  ought  to  have  stated,  inas-  ^'^"'^ 
much  as  there  was  no  form  of  conviction  drawn  up. 

Per  Cttr.  The  difficulty  we  have  in  this  case  is,  in  subjecting  the  warrant 
of  commitment  to  the  same  rules  of  construction  which  are  applicable  to  con- 
victions. We  are  bound  to  presume,  until  the  contrary  be  shown,  that  there  .  ^qf)  -i 
has  been  a  good  conviction;  and  that  the  magistrate  has  done  every  thing  re-  ^  ^ 
quired  of  him  by  law.  This  is  a  commitment  in  execution,  and  recites  that  the 
party  had  been  convicted;  and  there  is  no  distinction  in  the  cases  cited  which 
authorizes  us  to  look  at  the  warrant  of  commitment  with  the  same  strictness  as 
a  conviction.  The  commitment  is  for  two  months,  unless  the  money  shall  be 
sooner  paid.  We  think  it  is  not  necessary  that  the  Court  should  state  to  whom 
it  should  be  paid.  If  the  defendant  pays  the  money  to  the  gaoler,  he  will  be 
discharged  forthwith.  It  is  not  suggested  that  the  magistrate  did  not  direct  to 
whom  the  money  was  to  be  paid  before  the  commitment  took  place;  and  as  we 
are  bound  to  presume  that  there  was  a  conviction  before  commitment,  we 
thmk  we  ought  not  to  discharge  the  defendant  out  of  custody. 

10.  Rax  V.  Helps.  M.  T.  1814.  K.  B.  3  M.  t!^  S.  SSh 

The  10th  G.  3.  c.  18.  (dog  stealing  act)  gives  a  penalty  on  conviction,  half  Yet  tbers 
to  the  informer,  and  half  to  the  poor  of  the  parish  where  theoTenceis  commit- •hoold  ba 
ted.     A  commitment  to  prison  for  non-payment  of  the  penalty  upon  conviction  *^"*  defwa 
recited  that  A.  B.  came  and  informed  the  justices  that  the  defendant,  at  the  ^  ^ihaf^tba 
parish  of  X.,  &c.;  whereupon  they  adjudged  that  he  should  pay  30/  ,  to  be  ap- J^endant 
plied  in  such  manner  as  the  law  directs,  not  saying  half  to  A.  B.  and  half  to  may  koow 
Ihe  poor  of  X.     The  Court  held  such  commitment  good;  for  though  the  con- what  to  do 
viction  would  be  bad  for  uncertainty,  if  it  did  not  contain  a  specific  adjudication,  *"*  ^^•J.  ^® 
yet  a  commitment  which  does  not  in  itself  comprise  the  conviction  of  the  offender,  Ubarty.t** 
but  recites  some  other  conviction,  need  not  recite  every  particular  of  that  con-         ^' 
viction;  so  that  nan  constat  but  the  conviction  is  sufRciently  precise.    The  com- 
mhment  showed  to  whom  the  penalty  was  to  be  ^iven,  so  that  the  offender  had 
flufficieiU  notice  what  to  do  in  order  to  procure  his  liberty. 

11.  Rex  v.  York  and  Fielding.     M.  T.  1771.  K.  B.5  Burr.  £684. 

The  defendants  were  brought  up  by  habeas  corpus^  directed  to  the  governor 
of  A.,  who  returned  a  commitment  of  them  to  his  custody  by  Sir  J.  F.     An 

*  Nor  it  it  necMiary  to  mentioD  the  name  of  the  witness,  for  if  by  mistake  a  wrony 
nana  m  mentioned  as  that  of  the  witness  upon  whose  oath  the  conviction  was  made,  it  is 
avrplasa^;  12  East,  67.  On  a  retom  to  an  habeas  corput^  signifying  that  the  defendant 
bad  been  eonvieted  of  earrying  away  deer  in  a  forest,  it  was  objected  that  it  should  hav^ 
been  said,  **  of  nnlawfnlly  carrying,"  fce.  Parker,  C.  J.  said:  theie  is  a  diflerence  in  the 
ratam  of  a  hahtas  corpus  where  it  is  before  conviction  and  after;  for  where  it  is  after, 
70a  need  not  be  so  particnlar.  It  oaght  to  be  alleged  unlawfnlly  if  before  conviction,  bnt 
in  this  cane  it  may  be  in  the  oonviotion,  so  that  will  be  well  enough;  Fort.  272;  Bed  inde 
1  D.  It  a.  222.  abridged  ante,  vol.  6.  p.  662.  668.  . 

t  Where  imprisonment  is  only  inflicted  by  the  statute  as  an  alternative  puDiahmont  for 
want  of  sofficient  distress,  the  Court  ought  to  notice  that  as  a  fact;  1  Ld.  Kaym.  646;  aM 
t  Str.  268;  abridged  ante,  vol.  6.  p.  668, 
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IV  roott  al  exc*ptioB  was  taken  to  the  warrant  of  commitment,  that  it  did  not  show  that 
■•  ^  Sir  J    F.,  who  made  it,  was  a  justice  of  peace,  or  had  power  to  commit  these 

shown  bo  p^gQ^g.  an^  jt  was  urged  that  the  Court  could  not  take  judicial  notice  that  he 
thTcdnvi™  ^as  so-  ^'■^  Mansfield  observed,  that  this  was  upon  a  conviction,  and  it 
tisn  was,  ought  to  be  shown  that  the  person  convicting  had  authortiy  to  convict.  It  is  a 
and  tbs  an  commitment  in  acectUioHy  and  the  authority  of  the  person  committing  theoi 
tkoritj  to  ought  to  be  shown;  whereas  here  it  does  not  even  appear  by  whom  they  were 
6»inioit.      convicted.     It  is  only  said  in  the  warrant,  "  brought  before  me  and  convicted." 

The  not  showing  before  whom  they  were  convicted,  is  a  gross  defect.     Let 

them  be  discharged. 
I  251  K  12.  Groone  v.  FoRRESTEP.  T.  T.  1816.  K.  B.  6  M.  &.  S.  314. 

Tbe,timo  of  In  this  case  certain  justices  committed  the  late  overseer  of  a  pariah,  under  the 
loiprisoD  17  G,  2.  c.  38.  upon  a  conviction  'on  the  complaint  of  the  succeeding  over- 
"^mik"  a    ^^^^  ^'^^  neglecting  and  refusing  to  deliver  over  a  certain  book  belonging  to 


•o  distiaat  the  commitment  void  in  toto^  for  which  trespass  and  false  imprisonment  would 
]y  ojpatf   lie  against  the  justices,  ah  hough  the  conviction  had  not  been  quashed:  and 
observed:  in  effect  the  function  has  been  thrown  upon  the  gaoler,  of  inquiring' 
aad  determining  what  were  ^^  all  and  every  the  books  concerning  the  office  of 
evarteer,"  upon  the  yieldmg  up  of  which  the  gaoler  was  to  discharge  hispris- 
oaar,  instead  of  requiring  the  gaoler  to  detain  his  prisoner  (as  it  sbould^have 
done)  until  he  should  have  yielded   up  the  particular  book  specified  and  de- 
scribed in  the  information,  and  tor  the  non-delivery  of  which  he  was  convict- 
ed.    See  I  Ld.  Raym.  213:   1  D.  &  R.  559;  S.  C.  6  B.  ^  A.  894;  abridged 
aate,  vol.  6.  tit.  Commitment. 
A  Mavie     ^^'  ^^  ^-  E^.well.   H.  T.    1715.  K   B  2  Str.  794;  S.  C.  Ld.  Raym.  1514. 
tidtt  and  ^^®  defendant  was  brought  up  upon  a  haheOrS  corpvSy  with  a  return  of  the 

commit  cause  of  his  commitment,  which  was  upon  a  conviction  of  forcible  entry  and 
rnent  detainer.  A  motion  was  made  to  discharge  the  prisoner,  on  the  ground  that  no 

••  thara  to  f|ne  had  been  set  by  the  justices;  and  the  Court  accordingly  quashed  the^on- 
tU'durv^'^  viction  and  discharged  the  defendant,  observing,  that  the  justices  could  in  no 
akall  Mvo  ^^^^  commit  a  party  previously  to  their  ascertaining  the  fine.  See  Cowp.  60; 
paid  ailno3  Burr.  1636;  Fitzgib.  266;  1  Salk.  351;  2  Str.  917;  14  East,  607;  et  ante, 
to  the  vol.  6,  tit.  Commitment, 

king,"  tba  jMticoa  not  having  asiaaMd  any  fine,  was  held  to  be  inregolar.* 

VII.  RELATIVE  TO  APPEALsTn  CASES  OF. 

(A)  General  rules, 
(a)  Mature  of. 
PaosRR  v.  Hyde.  M.  T    1786.  K.  B,  1  T  R.   414. 
A*  *P1^*       Buller,  J.,  made  use  of  the  following  observations:  all  orders  of  removal 
vieUon  kT"*.*^  ex  parte  proceedings,  and  the  other  party  cannot  know  any  thing  of  them 
10  the  na     ^'^^  '^^  actufd  removal.     But  this  conviction  is   more   like  a  judgment  of  this 
tare  of  a     court  than  an  order  of  removal.     The  grievance  to  the  party  is  the  judgmenl^ 
writ  of  er    and  not  the  execviioiu     A  writ  of  error  will  lie  before  execution,   and  an  ap- 
^^\  peal  is  in  the  nature  of  a  writ  of.  error;  it  complains  of  the  judgment. 

{  292  J  (6)    Whether  of  right 

Rex  v.  the  Justices  op  0.xfordshir£.   E,  T.    1813.  K.  B.   I  M.  &  S.  446. 
S.  P.  Rex  v.  Scone.  T.  T.  1805.  K.  B.  6  East,  514;  S.  C.  2  Smithes 
Rep^  642.    S.  P   R^x  v.  Hanson.  E  T,   1821.  K.  B.  4  B.  &  A.  519. 
S.  P.  Ri  X  v.  THE  Justices  of  the  Hundred  of  Cashioburt.     3  D. 
St  R  35.  S.  P.  Rex  v.  the  Justices  of  Surrey.  E  T.   1788.  K.  B, 
2  T.  R.  504. 
In  this  case  it  appeared  that  a  party  had  appealed  in  respect  of  a  convic- 
*  As  to  the  execution  of  the  warrant  ofcomfnitmeDt,  and  the  6htLrgo8  conseqaent  there- 
on, and  OS  to  the  discharge  of  a  conamitmeot,  and  the  period  the  warrant  remaina  in  force, 
ew  e/Hfe,  tit.  CommitmeBt;  and  postf  tit.  Warrant. 
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tion  (banded  on  the  16  G.  3.  c.  SO.  but  had  givQn  no  notice  of  such  appeal,  Bat  r»  net 
which,  from  the  words  of  the  act,  it  was  urged  were  requsite.     The  statute  •  ™*"««"  of 
enacts,  that  a  person  may  appeal  to  the  sessions  next  after  the  expiration  of  20*^?"?™°" 
days  from  the  time  of  conviction,  but  the  person  so  appealing  is  required  to  o?gpJjcial 
give  six  days'  notice,  and  to  enter  into  a  recognizance.      Lord  Ellenborough.  ppiTkion. 
&  J.  said:  in  this  case  the  only  question  is,  whether  a  notice  of  appeal  was 
not  necessary;  for,  if  necessary,  it  is  admitted  that  none  has  been  given.    An 
appeal  is  not  a  matter  of  common  right,  but  of  special  provision.     Thus  it  may 
be  given  either  absolutely  or  conditionally.     Here  two  conditions  are  annex- 
ed to  it;  one  of  them,  which  is  the  giving  notice,  has  not  been  complied  with 
in  this  case.     Of  course,  therefore,  the  appeal  has  never  been  duly  entered. 
See  13  East,  362;  3  T.  R.  779;  7  id.  81. 

2.  Rex  v.  Hanson.  E.  T.   1821,  K.  B.  4  B.  ^  A    519. 
The  defendant  had  been  convicted  on   the  48  G.  3.  c.  143.  s.   5.  of  selling  And  thia 
ale  without  an  excise  license;  and  the  sessions  having  quashed  the  conviction,  'ight  of  ap 
a  rule  mai  for  quashing  the  order  of  sessions  was  obtained,  against  which,  on  Pj^l  '°°'^ 
showing  cause,  it  was  argued,  that  the  appeal  was  not   taken  away.     By  sec.  f^jSom^ca 
13  of  the  statute,  it  is  provided  that  all  and  every  the  powers,  directions,  rules,  aetment, 
penalties,  forfeitures,  clauses,  matters,  and  things,  which,  by  the  12  Car.  2.  c.  And  cannot 
24.,  or  by  any  other  law  in  force  relating  to  his  majesty's  revenue  of  excise,  be  extend 
are  provided  and  established,  shall  be  incorporated  in  that  act.     Now  it  was  ^.  ^7  ^  ^ 
urged,  that  by  35  G.  3.  c.   113.  e.  12.  which  is  an  act  in  pari  raateria  with  the  JoMtrac  ' 
48  G.  3.  c.  143.   an  appeal  is  given  to  the  sessions,  and  that   it  would  be  in-|}QQ, 
deed  hard  if  all  the  clauses  of  that  act,  by  which  penalties  could  be  enforced 
against  the  subject,  should  be  considered  as  re-enacted,  buttl.e  clause  of  ap- 
peal, his  only  protection,  omitted.     Per  Cur.     The  clause  of  reference  in  the 
48  G.  3.  c.  143.  only  applies  to  such  powers,  &c.,  contained  in  laws  relating 
to  his  majesty's  revenue  of  excise,  as  are  provided  and  established  (or  man- 
aging, raising,  levying,  collecting,  mitigating  or  recovering,  adjudging  or  as- 
certaining, the  duties  thereby  granted.     Now  the  S5  G.S.  c.  113.  imposed 
no  duty,  and  is  not  an  excise  law.     It  is  not,  therefore,  one  of  the  laws  refer- 
red to.     Its  object  was  the  regulation  of  the  police,  and  the  provisions  are 
quite  distinct  from  those  of  the  48  G.  3,  c.  143.     If,  therefore,  a  man  sells  ale 
without  the  magistrate's  license,  he  sells  it  subject  to  the  penaJty  of  20/.,  pro-    r  293  1 
vided  by  that  act.     Against  a  conviction  for  such   penalty  he  may  appeal. 
But,  under  the  48  G.  3.  c.  143.  he  is  liable  to  a  penalty  of  50/.  for  selling  with- 
out an  excise  license,  and  there  is  no  appeal  given;  for  the  rule  of  law  is,  that 
although  a  certiorari  lies,  unless  expressly  taken  away,  yet  an  appeal  does  not 
lie,  unless  expressly  given  by  statute.     As  therefore  no  act  of  parliament  can 
be  produced  giving'an  appeal  in  the  present  case,  let  the  rule  be  made  ab- 
solute. 

(c)   When  joined  with  a  cmnmitmeni  not  appealable. 
Rax  V  THE  Justices  op  Staffordshire.   T.  T.  1810.  K.  H.  12  East,  572.    a  convic 
The  question  in  this  case  was,  whether  an  appeal  lay  to  the  sessions  against  tion  joined 
a  conviction  and  commitment  in  execution  for  three  months  of  a  collier  under  with  a  com 
the  Stat   6  Geo  3.  c.  25.  for  absenting  himself  from  his  master's  service;  the^^J^*"* 
clause  of  appeal  in  that  statute  excepting  an  order  ofcowmiiment;   and  the  or- "jjj^^^jjjj^ 
der  of  commitment  in  question  containing  a  conviction  of  the  collier  for  an  of-  qq^  \^ 
fence  within  the  act.     It  appeared  that  the  period  of  imprisonment  had  expired;  made  the 
and  although  it  was  urged,  that  uflless,  even  under  such  circumstances,  the  eabjeet  of 
appeal  lay  to  get  rid  ofthe  conviction,  the  party  grieved  would  be  without  re-  *"*  *PP«*'- 
dress,  inasmuch  as  so  long  as  the  conviction  remained  in  force,  it  would  be  an 
answer  to  an  action  of  trespass;  the  Court  said:  when  by  excepting  an  order 
out  ofthe  appeal  clause,  the  legislature  have  said  that  there  shall  be  no  ap- 
peal against  such  an  order;  and  when  the  commitment  must .  for  this  purpose 
be  taken  to  be  one  and  the  same  thing  with  the  conviction,  we  have  no  dis- 
cretion lefl  to  exercise  upon  the  subject. 

(B)  As  TO  THE  NOTICE  AND  RECOGNIZANCE. 

I.  Rex  v.  THE  Justices  of  Essex.  H.  T.  1821.  K.  B.  4  B.  &  A.  276. 
A  rule  was  obtained  on  the  defendants,  to  show  cause  why  a  writ  of  msw^- 
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Ahhongh    mti9  should  not  be  directed  to  them,  commanding  them  to  hear  an  appeal  a- 
by  tome      gainst  a  conviction  under  the  stat.  50  Geo.  3,  c.  48.  s.  4.  for  carrying  an  ex 
■**?*^-*    cessive  quantity  of  luggage.     By  the  "-^th  sec.  of  the  above   stat.  it  is  pro?i- 
peal  b  not*  ^^^j  *^***  ^^7  V^^J  ■ggi'ieved  by  any  conviction  under  that  act,  who  shall  wilh- 
neeeMaiy.   >n  fourteen  days  enter  into  a  recognizance  to  appear  at  the  next  sessions,  shall 
be  at  liberty  to  appeal  to  such  sessions.     It  was  objected,  that  as  the  practice 
of  the  sessions  of  Essex,  which  required  eight  days'  notice  of  a  party's  inten- 
tion to  appeal,  had  not  been  complied  with,  the  defendant  could  not  support' 
his  rule ;  and  the  defendants  grounded  the  objection  on  the  impossibility  that 
the  statute  should  dispense  with  the  necessity  of  notice,  which  was  the  only 
opportunity  that  the  informer  had  of  preparing  himself  to  support  the  convic- 
tion.    Per  Cwr,     Where  the  legislature  has  thought  a  notice  of  appeal  neces- 
sary, it  has  directed  that  such  should  be  given   the  presenl  act  is  silent  on  that 
I,  294  ]  subject;  and  as  the  party  convicted  has  entered  into  a  recognizance  conforma- 
bly to  the  statute,  the  informer  had  sufficient  notice,  by  so  doing,  that  he  in- 
tended to  prefer  an  appeal.— >RuIe  abst  lute. 

2.  Rex  v.  the  Justices  of  Surrey.  H.  T.  1822.  K.    B.   5  B.  &  A.  539;  S. 
V  •  St  «  «.  C  1  D.  ^  R.  160.  S.  P.  Rex  v.  the  Justices  of  Salop.  T.  T.  1821.  K. 

«rilyV»»  B.4B.&A.626. 

ted  on  c«r  The  defendant  had  been  convicted  bv  two  justices  under  the  12  Geo.  2.  c. 
tain  condi  28.  for  gaming.  At  the  sessions,  the  justices  refused  to  hear  the  appeal,  on 
tioBs,  that  i\^^  groui^d  that  a  parol  notice  only  had  been  given.  The  5th  section  of  the 
^.''^^^^  act  ffiving  an  appeal,  states,  that  persons  aggrieved  may  appeal,  giving  rear- 
^•^maciB  ^oruAle  noUce  to  ihe  ptQBecutoryfUid  entering  into  recognizances,  &c.  After 
trate  ap  cause  had  been  shown  against  the  rule  nisi  for  a  mandamus  to  the  sessions  to 
pealed  enter  continuances,  and  near  the  appeal.  Abbot,  C.  J.  said:  we  are  of  opinion. 
froiD,  and  a  that  where  a  statute  requires  reasonable  notice  to  be  given,  it  does  not  neces- 
'^^K^*  sarily  mean  that  the  notice  should  be  in  writing,  but  only  that,  as  to  time  or 
DroaMate  '^w^'^®'  of  days,  it  should  be  reasonable.  Here,  however,  as  the  fact  is  dia- 
tbe  appeal  puted,  we  shall  only  grant  a  mandamus  to  the  justices,  commanding  them  to 
entered  in  examine  whether  reasonable  verbal  notice  has  been  given;  and  in  that  case^  Co 
to.  No  '  enter  continuances,  and  hear  the  apped. 
tiee  need     not,  however,  be  in  writing,  unless  expreaoly  roqnired  to  be  so. 

3.  Rex  v.  the  Justices  of  Huntinodonshire.  H.  T.  1825.  K.  B.  5  P.  4r 

R.  588. 
The  Dotiee     The  appellant  in  this  case,  was  on  the  1  Ith  September  convicted  under  the 
reqnired  is  gtat.  1  Geo.  4.  c.  56.  called  the  malicious  trespass  act,  by  the  5th  sect,  of 
**    hi*  '**  which,  liberty  is  given  to  any  person  convicted  thereunder  to  appeal  to  the  aes- 
tice  of       ^^ons,  on  giving  ^^immediaie  notice  of  such  appeal,  and  of  the  matters  thereof," 
which  the  '&^-     ^  ^^^  l^^l^  ^^^  appellant's  attorney  applied  verbally  tor  a  copy  of  the 
JDstices       conviction,  which  being  refused,  he,  on  the  18th,  made  a  similar  application  in 
most  jfldge;  writing,  and,  on  a  denial,  gave  notice  of  his  intention  to  appeal.     The  appeal 
was  dismissed  by  the  sessions  and  on  a  rule  ttm  for  a  mandam/uSy  command- 
ing the  justices  to  hear  the  appeal  at  the  next  general  quarter  sessions,  the  de- 
fendants relied  on  the  neglect  of  the  appellant  to  give  due  notice  conformably 
to  the  statute,  seven  days  having  elapsed  between  the  conviction  and  the  ser- 
vice of  the  same.      The  Court  held  that  though  the  word  immediale  would  not 
render  it  imperative  on  the  party  convicted,  to  give  notice  instantly  on  the 
conviction,  or  even  before  he  kft  the  office;  yet  it  so  far  restricted  the  time  of 
giving  it,  that  it  required  that  he  should  give*  it  promptly,  and  not  delay,  as  it 
appeared  in  this  case,  for  the  purpose  of  descrying  formal  faults;  and  that  the 
appellant  had  not  fulfilled  the  requisition  of  the  statute. — Rule  discharieed. 

4.  Rex  v.  the  Justices  of HEnBFORDSHiRE.  £.  T.  1820  K.  B.3  B.  &  A.  581. 
J.  S.  having  an  order  of  affiliation  made  on  him,  gave  notice  of  appeal  to 

[  ?  .  J    tbe  quarter  sessions,  on  the  9th  October;  the  sessions  were  holden  on  the  19th, 

ted  to'    <^^^h®  appeal  was  refused  a  hearing,  under  the  impression  that  the  stat.   49 

be  ffiven      ^^'  ^'  ^'  ^^*  ^'  ^'  ''^^uiring  ten  clear  days'  notice  of  appeal  to  be  given  to 

within  a      ^h^  magistrates,  had  not  been  satisfied  in  the  present  case .     A  rule  msi  for  a 

mandamnis  ordering  the  justices  to  receive  the  appeal,  was  obtained,  when  it 
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waa  holdcn  that  the  expression  of  the  stat.  ten  cUar  days,  must  be  taken  to  ia-  e«rtaia 
tend  ten  days  intervening  between  the  conviction,  and  the  first  day  of  the  ses-  prober  of 
sions.  —  Rule  discharged      Sae  1  i  East,  2 1 .  •*^"' 

5.  Rkxy.  txik  Justices  of   Leeds.  E  T.   179S.  K.  B.  4  T.  R.  58S;  S.  C. 

Nol    Rep  53. 

An  appeal  was  given  by  stat.  1 7  O.  "^^  c.  58.  on  giving  notice  in  writing,  of  ^a^^r  a 
the  party's  intention  so  to  do,  and  entering  into  a  recognizance.     And  by  the  ^'■•■«  di 
same  statute  the  justices  were  required  to  make  known  to  such  person,  at  the  ^^JJ^^JJf 
time  of  conviction,  his  right  to  appeal.     The  justices  informed  the  defendant  in  magwinoo 
this  case  of  his  right,  but  said  n-Hhing  about  the  notice.  im  appriso 

Per  Cur.     When  the  legislature  directed  the  convicting  magistrates  to  the  party  of 
make  known  to  the  party  convicted  his  right  ot  appeal,  they  must  be  under-  ^^  ^^\  ^^ 
stood  to  mean  that  the  justices  should  inform  him  of  the  necessary  steps  to  be  ^^^^^^ 
taken  by  him  to  enforce  that  right.     These  two  magistrates,  therefore,  should  ||^|j^  -^ 
have  informed  the   person  convicted,  not  only  that  he  might   appeal  against  boond  al  so 
their  decision,  but  also  of  the  necessity  of  giving  them  a  notice  in  writing,  as  to  inform 
well  as  of  entering  into  the  recognizance,  otherwise  the  party  convicted  would  him  of  the 
be  deluded  by  the  act  of  the  justices  in  taking  the  recognizance.     This  c**®  "i**'**!^'^!, 
is  distinguishable  from  one  that  has  been  cited,  because  here  the  party  is  sup-  takeii  by 
pDsed  by  the  legislature  not  to  know  the  directions  of  the  act,  by  their  requir-  him, . 
ing  the  justices  convicting  to  give  him  that  information. 

6.  Rex.  v.  the  Justices  op  th?^  We-^r  R-ding  of  Yorkshire.  H.  T.  1815.  Bat  where 

K.  B.  3  M.  8t  S   493.  ".act  re 

Tlie  statute  17  G.  3  c.  56.  gives  an  appeal  against  the  convictions  founded  ^l**'*?**  • 
upon  that  act,  and  requires  the  convicting  magistrate  to  make  known  to  the  ^^iJIJ^^j 
person  convicted  his  right  to  appeal.     Aiter  a  conviction  under  that  act,  the  «y^y  p^, 
justices  informed  the  defendant  that  he  had  a  right  to  appeal,  who  thereupon  son  he  con 
answered,  that  he  thought  he  had  better  pay  the  penalty.     It  was  urged  that  victed  for 
by  such  avowed  relinquishment  of  his  right  to  appeal,  the  justices  were  not  dis-  infringiiyj 
charged  from  the  duty  of  stating  to  him  the  steps  to  be  taken  in  order  to  ef!ec-  {J'na^'JhaJ'he 
tuatp  the  appeal.  .      .       had  a  richt 

Sed  per  Car,     All  that  the  statute  positively  requires  is,  that  the  justices  of  appeal , 
shall  make  known  to  the  person  convicted,  his  right  to  appeal.     They  did  so;    [  ^^96  j 
and  if  he  had  therefore  gone  on  to  signify  his  intention  to  appeal,  or  even  re- and  abo  to 
mained  silent  non  liquet  that  they  would  not  have  proceeded  to  make  known  to  *cqoaint 
him  the  further  steps  that  were  to  be  taken  by  him;  but  why  should  they  do^^^  '**^" 


necessa 


BO  nugatory  an  act  as  to  inform  him  what  he  mu-^t  do  to  appeal,  and  to  enforce  _  ,^p  ^^ 
his  right,  afler  he  had  declined  appealing,  and  waived  the  right? — See  7  T.  R.  be  takea 
4-51;   n  Rep   99.    b;  4  T.  R.  583.  forsnchpar 

pose,  the  magistrate  was  holdea  released  from  his  obligation  to^  point  oat  those  steps  where 
the  party  convicted  signified  his  deteroiin^ition  not  to  appeal. 

(C)  As  TO  THE  Pi.a':e  to  which  the  appeal  ought  to  be  made.  An  appeal 

Case  op  South  Moulton    M.  T.  168*3.  K    B  Skin.  122.  from  a  coa 

In  this  case,  which  was  a  conviction  under  the  stat.  'iZ  Car.  2.   c.    1.  s.  6.  viction  by 
which  directs  an  appeal  <' to  the  judgment  of  the  justices  of  peace  *»  their  ^"J"*^?® 
next  quarter  sessions,"  the  court  held  that  an  appeal   from  the  conviction  of  ^l^*f^J[^'^ 
corporation  magistrates  must  be  to  the  sessions  oi  the  borough.  chise  most 

be  to  the  sessions  held  for  that  franchise. 

(D)  As  to  rriE  LIMITATION  OF  THE  APPEAL.  If  no  limits 

1.  Rex  v.  the  Justices  OF  Oxfordshire.  E.  T.  1813.  K.  B.  1  M.  ^  S.  446.  are  fixed, 
Per  Lord  iillenborough,  C.  J.      If  no  limits  are  fuCed  by  the  act  for  the  within 
*  If  a  respitt)  takes  place  after  doe  notice,   a  fresh  notice  is  not  necessary;  3  D.  &  R.  which  an 
340.     If  a  statote  gives  a  party  aggrieved  a  right  of  appeal,  on  giving  secnrity  to  a  specific  >PPoal 
ansoaat,  he  oiiy  onter  nnd  respite  his  appeal  at  the   next  sessions,  after  bavins  given  sach  n^o^t  be 
eecnrity,  wilboat  notice  to  the  other  side;  bat  after  the  appeal  has  been  respited,  if  he  does  hronght,  it 
not  give  the  a^QHl  notice  of  trying  it,  the  seaeions  will  be  aathorised  in  dismissing  it  altoge-  omti  be 
thor;  2  B.  &  A.  694.     Where  an  appeal,  after   bei  ig  hoard  at  one  sesjiions,  was  respited 
until  the  following  sessions,  in  consequence  of  an  eqaal  division  of  opinions  on  the  bench, 
it  was  held  that  no  fresh  notice  of  trial  wis  necessary  for  the  fallowing  sessions,  althoogh, 
by  the  general  practice  of  the  scwon?.  a  fresh  notice  of  triil  *»s  re<ftiir.-d  when  nn  appeal  W 
respited;  «  D.  &  A.  14? 


QQO  CONVICTION,— w%>pcaHn  Cases  of. 

witkia  «  tiiDB  within  which  an  appeal  must  be  brought,  it  is  nevertheless  understood 
reaisaable  jji^j  [^  muat  be  within  a  reasonable  time. 

**"»••  2.  Proser  v.  Hyde.  M.  T.  1786.  K.  B   I  T.  R.  414. 

Whsre  a         Case  against  a  justice  of  the  peace  for  refusing  to  take  good  and  sufficient 
'  vf  '"iL     security  (rom  the  plaintiff,  in  order  that  he  might  appeal  to  the  then  next  qu^r- 
oaity  find*^®''  sessions  against  a  conviction  of  the  plaintilf,  made  under  iitat.  24  Geo.  3. 
HIS  himself  c-  ^^-     The  plaintiff  had  a  verdict,  subject  to  the  opinion  of  the  court  on  the 
aggrieved    following  case:  the  plaintiff  was  convicted  on  the  2dd  June,  in  pursuance  of 
bj  the  jndg  which  the  constable,  on  the  2.3d  July,  took  possession  of  the  p]ainlii)''s  goods, 
ment  may   ^nd  sold  them.     On  the  25th  of  th    same  month  the  plaintiff  offered  sureties 
tf**^  I*    ^^'*  prosecuting  an  appeal  against  the  above  conviction,  and  then  cave  notice 
qaaiier-ses  o^^uch  his  intention,  but  the  defendant  refused  to  receive  them.     The  quarter 
■ions,  this  sessions  next  ensuing  the  plainti  T's  conviction  were  holden  on  the  27th  June, 
is  eonstru    and  it  was  contended  for  the  defendant  that  the  statute  must  be  construed  to 
ed  to  meaD  intend  that  the  party  aggrieved  should  appeal  at  the  quarter  sessions  to  be  hol- 
^^^'^'^"'den  next  after  the  making  of  the  conviction;  on  which  it  was  urged  for  the 
the  eonTi'e  pl&inti  f,  that  as  the  statute  dated  the  necessity  of  appealing,  as  to  time,  from 
tion,  and     ^^^  period  of  the  convicted  party's  aggrievance,  that  must  be  reckoned  after 
not  the  ses  execution,  as  before  then  he  had   sustained  no  injury;  as  the  justices  murht 
sions  after  fail  to  enforce  the  conviction,  or  it  might  in  the  mean  time  be  quashed.     But 
the  siibse    (^^  court  held  that  the  words  of  the  act  were  in  themselves  conclusive  on  the 
cTion"*    point,  it  being  expressly  provided  that  **  if  any  person  shall  find  himself  ag- 
r  297  1   grieved  by  the  judgment  of,  Slc.  he  may  appeal,  &c,  at  the  next  general  quar- 
^   ter  sessions;"  and  they  observed  that  the  construction  of  the  stat.  13  &  14  Car. 
2.  c,  12,  s.  2.  respecting  appeals  by  persons  aggrieved  with  judgment  of  jus- 
tices, in  case  of  orders  for  removal  of  paupers,  which  had  been  pressed  on  their 
attention,  would  not  influence  the  decision  m  this  case,  as  cases  of  removal 
are  ex  parU^  and  where  the  object  of  them  has  notice' only  by  the  actual  re- 
^  '  moval. — PosUa  to  the  defendant. 

peal'^is'c'i^  Rex  v.  THE  Justices  of  the  West  Riding  op  Yorkshihe,  T.  T.  1790.  K.  B. 
en  to  the  3  T.  R.  776. 

<^aarter  see  A  statute  gave  an  appeal  from  a  conviction  by  a  justice  to  any  quarter  ses- 
sions from  sioDS,  to  be  holden  within  six  months  from  such  conviction,  on  condition  that 
a  convic  ^j^^  appellant  should  give  ten  day's  notice  of  his  intention  to  appeal,  and 
t'^Dartv  ^^^^^  ^^^^  ^  recognizance  within  four  days  afler  such  notice.  An  appeal 
makes  ui  ^^^^  lodged  in  the  first  sessions  afler  a  conviction;  the  sessions  discharged  it, 
informal  ap  without  entering  into  the  merits,  for  want  of  proof  that  the  recognizance  wai^ 
peal,  he  is  entered  into  within  four  days  of  the  notice  given.  At  the  following  sessions, 
conclnded  qq^  within  the  six  montiis  of  the  conviction,  a  second  appeal  was  lodged,  which 
onUn* 'a*se  ^^  Court  refused  to  hear.  Upon  a  motion  for  a  \nanaam'us  to  compel  the  ses- 
cond  ap  sions  to  receive  such  second  appeal,  it  was  held  that  the  first  judgment  was 
peal,  conclusive,  and  that  no  second  appeal  could  be  brought  against  the  same  con- 

thoogh  viction;  for  the  Court  said,  that  after  the  appeal  was  lodged,  and  adjudged  by 
within  the  the  justices  at  the  sessions  to  be  informal,  they  were  fundi  ojjicioy  andcould 
time  iimi     ^^^  j^j^^  cognizance  of  the  second  appeal. 

4.  Rrx  v.  Allen.  E  T.  1812.  K.  B.  15  East,  334. 
So  in  ap  l^hc  sessions,  upon  proof  that  an  appellant  had  received  from  the  clerk  of 
pealH  iimi  the  convicting  magistrates,  a  copy  of  his  conviction,  signed  and  sealed  by  such 
ted  to  the  justices,  purporting  on  tho  face  of  it  to  have  been  made  %ipon  the  information  of 
next  sea  g  j^j,j  q^  though  sucli  copy  was  drawn  up  on  the  back  of  the  paper  which 
"here  the  con^a'*"®^  **^®  information  of  A.  the  true  informer),  B.  and  C.  being  only  the 
oppollant  witnesses  who  had  been  examined  in  support  of  the  charge,  and  though  the 
relies  on  an  same  justices  had  returned  to  the  session  to  be  filed  of  record  a  regular  con- 
objection  viction  of  the  same  date,  s  gned  and  sealed  by  them  on  parchment,  stating  it 
independ  iq  have  been  made  on  the  information  of  A.  and  supported  by  the  evidence  of 
meriis  and  ^'  ^"^  ^'  ^^*^^''^'"d  ^^  ^^^^  ^^iith  of  the  case,  had  quashed  the  latter  conviction 
procures  an  ®^  returned  by  the  justices,  as  being  at  variance  with  the  minutes  of  tho  con- 
order  of  the  viction  delivered  to  the  appellant,  without  entering  into  the  merits  of  the  case 
?p««noin       upon  a  preliminary  obje^'tion  taken  by  tho  appellant.     This  court  quashed  the 


CON  VICTION.-^(;a)  »/iff  of,  ^Jft 

order  of  sessions  gent^rally,  thereby  setting  up  again  the  regular  conviction,  qiiAiliiiig 
considering  that  the  variance  arose  from  the  mere  mistake  and  irregularity  of  the  ™  convio 
justice's  clerk;  aUhough  u  was  contended  on  the  part  of  the  defendant,  that  **®"  ®J **** 
the  order  of  sessions  should  not  be  quashed  generally,  as  that  would  conclude  Jl^-Jlh  o, 
the  defendant  from  discussing  the  merits  of  the  conviction  on  his  appeal  to  the  ^^  ^  |^f^, 
sessions;  but  that  the  case  ought  to  be  sent  down  to  be  heard  on  the  merits,  ward*  set  a 
But  thb  was  resisted,  as  creating  great  delay,  and  because  the  defendant  had  tide  by  the 
been  warned  at  the  time,  that  if  he  stood  upon  the  preliminary  objection,  he    I.  298  "j 
would  lose  the  opportunity  of  entering  into  the  merits  of  his  appeal;  and  a8the^<>"J*  ^^^* 
appeal  was  only  given  to  the  then  next  sessions.     To  this  it  was  ***9w®«'®^>?i|{ant*can 
that  the  appeal  had  been  lodged  at  the  next  sessions,  and  that  difficulty  would  ^^  ^f^^ 
be  obviated  by  entering  an  adjournment.     But  all  the  Court  agreed  that  as  wards  go  ta 
the  defendant  had  chosen  to  stand  upon  the  objection  which  he  then  took,  he  the  mea 
had  waived  entering  into  the  merits  of  the  case  upon  appeal.      See  6  B.  &  A.  ">o>ib  a 
527 ;  S,  C.  1  D;  &R.  132.  VZ'^.  a 

sed  npoQ  the  merits,  by  entering  continaances  from  the  Ant  appeal.  J^  ikeJi 

(E)    As  TO  ADJOCRPTMEVT  ON    AN   APPEAL.  *^ 

1.  Rex  v.  the  justices  of  Wiltshire.    H.  T    1811.  K.  B.  tS  East,  359, 
In  this  case  it  appeared,  that  an  act  of  parliament  directed  the  sessions,  toTiia  Me 
whom  it  authorized  an  appeal,  to  determine  the  matter;  which  expression  itBions  may 
was  urged  deprived  the  sessions  of  the  power  of  adjoaming  the  examination  >»  &11  c^mb  . 
of  the  said  matter.     But  I^ord  EUenborough,  C.  J  said:  I  hold,  without  any^^^ 
doubt,  that  the  Court  who  are  to  try  the  appeal,  have  an  incidental  authority  ^^  ^TiSIe 
to  adjourn  it,  when  once  properly  lodged,  if  it  be  necessary  for  the  advance-  qnent  wbb 
ment  or  convenience  of  justice,  and  that  the  sessions  are  to  judge  of  the  pro-tion. 
per  occasion  for  doing  so. 

h.  Rex  v.  the  Justices  of  Oxfordshire.  £.  T.  1813.  K.  B.  1  M.  Sf  S. 

440. 
A  conviction  on  the  16  G.  3,  c.  30.  made  the  13th  of  July,  was  appealed  Yet  that 
against  to  the  next  Michaelmas  sessions;  and  the  party  entered  into  a  proper  power  can 
recognizance,  but  neglected  to  give  any  notice  of  appeal,  conformably  to  the      jL^f* 
appeal  clause,  which  gave  an  appeal  to  the  sessions  next  after  ^1  days  from_p^|,  ^^ 
the  conviction,  ''  the  appellant  giving  6  days'  notice."     The  justices  at  the  olarly 
first  sessions  adjourned  the  appeal,  and  at  the  following  sessions  it  was  dis-  brought  be 
missed  on  account  of  want  of  notice.     Upon  a  rule  for  a  mandamw  to  the  jua-^we  tbem. 
,  tices  to  enter  continuances  and  hear  the  appeal,  the  Court  held,  that  the  want 
of  notice  was  a  decisive  objection  to  the  first  appeal,  and  that  the  sessions  had 
not  even  authority  to  adjourn  it,  on  account  of  its  never  having  been  properly 
entered;  and  they  said,  that  the  sessions,  having  no  jurisdiction  for  want  of 
notice,  could  not  acquire  to  themselves  a  jurisdiction  by  an  act  of  their  own. 
Tlio  power  of  adjournment  is  only  where  the  sessions  cannot  conveniently  heur 
the  appeal  aAer  it  has  been  duly  entered. 

'F)  As  TO  the  hearing  of  the  appeal. 
Rexv  Allen.  E.  T.   1812.  K.  B.  13  East,  334. 
A  conviction  on  the  48  G-  3.  c.  74.  s.   13.  having  been  appealed  against.  On  the  hear 
the  magistrate  returned  to  the  sessions  a  record  of  conviction,  signed  and  seal-  ing  of  the 
ed  the  5th  of  June,  1811,  setting  forth,  that  the  appellant  on  such  a  day  was,  on  "PP^*  ^^ 
the  complaint  of  I.  M.,  convicted,  &c.     It  appeared  on  the  trial  of  the  »PP«*^i  *?'^9*n" 
that  at  the  time  of  the  conviction,  an  instrument  bearing  the  same  date  was  re-  ^^.    ^^^ 
gularly  signed  and  sealed  by  the  masistrates,  stating  that  the  defendant  on  the  Qotfo^  of 
same  day  was,  on  the  complaint  of  W.  B.  and  I.  O. ,  convicted,  &c.     A  copy  the  record 
of  this  latter  instrument  had  been  delivered  by  the  justice's  clerk  to  the  defen- of  convio 
dant,  written  on  the  back  of  the  information,  which  information  thereby  ap-^" '•*»"* 
peared  to  be  that  of  I.  M  ,  and  not  of  W.  B.,  and  I.  O.,  who  were  in  fact,  the  JJ^^7  *°^ 
witnesses,   and  not  the  informers.     This  copy  was  produrcd  bv  the  appellant  i,^.* 
at  the  sessions,  but  the  Court  refused  to  let  it  be  filed.      They,  however,  took 

♦  The  power  of  the  sessions  to  award  costs  on  determining  the  appeal,  nanst  depend  op- 
OD  the  statates  by  which  the  appeal  is  directed,  it  not  being  incidental  to  the  jurisdiction^ 
see  Paley  on  Convictins,  by  Dowlinv.  p.  290. 

VOr.  VT  ^R 


202  CONVICTION.— Of  the  Certtorari  to  reniove ' 

notice  of  it  as  a  memorandum  or  minute  of  the  conviction,  and  ordered  that 
which  was  returned  on  parchment  by  the  magistrate,  and  filed,  lo  be  quashed, 
because  of  its  variance  from  the  above  minute.     The  order  of  the  sessions 


sessions  by  the  magistrates  as  the  only  one  of  which  the  sessions  could  take 
notice,  and  that  consequently  they  had. done  wrong  in  quashing  it,  on  account  of 
the  manifest  mistake  in  the  copy  or  memorandum  produced  by  the  appellant. 

No  writ  of  VIII.  RELATIVE  TO  THE  REMOVAL  OF  CONVICTIONS  BY 
•noriieB  CERTIORARI. 

JTroM^*  (-^)    '^^    TO    ITS    NATURE    IN    GENERAL,    AND    WHERE    IT    LIBS. 

tioMrlnd]  L  Rex  v.  Lomas.  M.  T.  1694.  K,  B.  Comb.  297. 

therefore  a     A  motion  was  made  for  a  writ  of  error  to  quash  a  conviction  by  justices  of 

certiorari  the  peace  for  keeping  a  private  cellar  for  low  wines,  because  it  is  returned  in 

is  the  only  English,  whereas  it  ought  to  be  in  Latin.     But  the  Court  denied  that  a  writ 

^J?"*         of  error  lay  upon  it,  and  that  it  might  be  well  enough  in  English, 

Si^gt  2-  R"  V.  Plowright.  H.  T.  1681.  K.  B.  3  Mod.  95;  S.  C.  2  Show.  458. 

Andit  can       The  stat.  16  Car.  2.  c.  S.  imposed  a  duty  to  be  levied  by  distress,  and  cn- 

not  bejta     acted,  "  that  if  any  dispute  arose  about  taking  the  distress,  the  same  to  be  fi- 

kea  awa^  oi  Dally  determined  by  a  justice  of  the  peace."     The  Court  held  that  the  above 

ther  by  im  clause  meant  only  that  it  should  be  final  as  to  matter  of  fact^  and  did  not  take 

plication;    ^^^y  ^  certiorari. 

Rbz  v.  Morelet.  T.  T,  1760.  K.  B.  2  Burr,  1040;  S.  C.  I  BI.  Rep.  23L  S. 
P.  Anon.   1  Burr.    245.  S,  P  Rex  v.  Jukes.  T.  T.   1800.  N.  B.  8  T. 
R.  626. 
*  h'*h*"*  *'     ®^  *^®  ^^^'  ^  ^^^'  ^*  ^'  ^'   s-  6.  the  defendant,  when  convicted  by  a  jus- 
Mid  ^v'ez^^^^  of  peace  or.t  of  sessions,  is  empowered  to  appeal  to  the  judgment  of  the 
preM  justices  of  peace  in  their  sessions,  and  may  have  his  trial  by  a  jury  there, 

worda.  Then  follow  these  words;  '^  and  no  other  court  shall  intermeddle  with  any  cause 
1^300]  or  causes  of  appeal  upon  this  act,  but  they  shall  be  finally  determined  in  the 
quarter  sessions  only."  Notwithstanding  this  clause,  the  nurt  held,  that  tl"- 
ter  an  appeal  to  the  sessions,  a  trial,  verdict,  and  judgment  there,  a  certiorari 
might  issue  at  the  suit  of  the  defendant,  for  they  said,  a  certiorari  does  not  go 
to  try  the  merits  of  the  question,  but  to  see  whether  the  limited  jurisdiction  has 
exceeded  its  bounds. 

4.  Rex  v.  Terret.  M.  T  1788.  K  B.  2  T.  R.  734. 
Neither  ia  a  The  stat.  13  G.  1 .  c.  23.  for  the  better  regulation  of  the  woUen  manufacture, 
C^'^'^^  '^ which  created  several  penalties  for  certain  o  'enoes  therein  sperified,  to  be 
^*"^^^ recovered,  before  two  justices,  gave  an  appeal  to  the  sessions,  but  enacted  that 
ted  by  a  neither  the  order  of  the  sessions,  nor  the  proceedings  of  the  justices  out  of  ses- 
forAier  act,  sions,  should  be  removed  by  certiorari.  The  act  then  directed,  that  any  person 
IB  which  who  should  be  convicted  of  buying  ends  of  yarn,  &c.  before  one  justice,  should 
?*  ^*![!r  *r^®  deemed  an  incorrigible  rogue,  &c.  The  1 7  G.  2.  c.  6  afterwards  declared, 
the  pHvi  r^^  ^^  ®°^  gatherers  offending  against  the  13  G.  1 .  c.  23.  should  be  deemed 
Iflfe  of  issn  incorrigible  rogues  within  the  meaning  of  the  act;  and  the  9th  section  enabled 
ing  the  the  justices  at  the  next  sessions  to  inflict  a  term  of  imprisonment  not  exceeding 
writ,  suffi    two  years.     By  the  latter  act  the  cfrrtioraH  was  not  taken  awav>     Upon  a  mo- 


oleot  to  tion  for  a  writ  of  ceWtorflri  at  the  suit  of  this  defendant,  to  remove  a  conviction 
way  in  a  ^^  *  justice  for  an  offence  against  the  13  G.  I .  and  likewise  an  order  of  sessions 
aalMeqaeat  ™*^®  ^"  commitment  of  the  defendant  to  the  sessions,  pursuant  to  the  17  G. 


one;  2«  for  another  offence  under  the  same  act  of  13  G.  1,  the  Court  said  that  they 

were  ofopinion  that  in  the  proceedings  as  far  as  they  were  under  i he  17  G.  2.  €• 
6.  the  cerlumtri  was  not  taken  away;  but  they  were  clearly  of  opinion  that  it 
was  on  the  order  of  the  magistrate  under  the  statute  of  the  13  G.  1.  See  1. 
D.  Sf  R.  436. 

5.  Rex  v.  Kaye.  E.  T.  1822.  K.  B.  1  D.  &  R.  436. 
The  defendant  who  was  ^  silk-roaHufactorerj  had  been  convicted  under  the 
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statutes  12  G,  1.  cr.  34.  s.  3.  and  22  G.  2.  c.  27.  g.    12.  for  paying  one  of  his  Ahhongb 
workmen  in  goods  instead  of  money  as  wages  for  his  labour.     The  sessions,  on  the  statute^ 
appeal,  confirmed  the  conviction;  and  a  rule  nisi  having  been  obtained  to  re-  ^*  V*  f**^ 
move  the  order  of  sessions  by  ctiilorari^  for  the  purpose  of  being  quashed,  the  '""'*'^^- 
question  was,  whether  the  certiorari  was  taken  away  by  17  G.  3.  c,  66.  s.  2. 
The  12  G.  1 .  c.  34.  regulates  the  payment  of  workmen  in  the  woollen  and  cer- 
tain other  trades,  and  prohibits  payment  of  their  wages  in  goods  under  certain 
penalties.     The  2^2  G.  2.  c.  27.  s.  12.  recites  the  last-menticned  clause,  and 
extends  its  provisions  to  the  silk  trade;  in  which  the  defendant  was  engaged; 
but  that  act  contains  many  other  clauses,  creating  new  oPenccs.     The  17  G.    r  3qj  i 
9.  c.  56.  s.  22.  enacts,  amongst  other  things,  that  no  order  made  touching  or 
concerning  any  of  the  matters  contained  in  this  act,  or  pending  proceedings  to 
be  had  touching  the  conviction  of  any  offender  or  ofienders  against  the  22  G. 
2.  o.  27.  shall  be  removed  by  certiorari  into  the  King's   Bench.     Per,  Cur, 
It  appears  to  us  that  the  17  G.  3.  c.  56.  s.   22.  cannot  be  construed  to  take 
away  the  certiorari  in  this  case.     That  statute  only  takes  away  the  certiorari 
in  cases  of  conviction  under  the  22  G.  2.  c.  27.  s.    12.     The  of;ence  in  this 
case  ia  an  offence  against  the  12  G.  1.  c.  34  -,  the  third  section  of  which  regu* 
lates  the  payment  of  wages  in  money  instead  of  ffoods;  but  the  22  G.  2.  cre- 
ates several  new  offences,  and  extends  the  provision  of  the  12  G.  1.  to  other 
nmnufacturers,  but  it  does  not  in  express  terms  embody  that  section  which  re- 
gards the  payment  of  wages.     The  22  G.  2.  creates  specific  offences  which 
are  not  punishable  under  the  12  G.  1.     Then  the  question  is,  whether  by  the 
22  G.  2.,  which  extends  the  12  G.  1.  to  the  other  branches  of  manufacture, 
an  offence  committed  against  the  latter  can  be  considered  as  an  offence  against 
the  former.     We  are  of  opinion  that  as  the  22  G.  2.  makes  a  variety  of  new 
substantive  offences  in  addition  to  those  created  by  the  12  G   1.,  the  stat.  17 
G.  3.,  which  only  recites  the  different  provisions  of  the  22  G.  2.  does  not  at- 
tach to  the  12  G.  1.,  and  therefore  the  rule  for  a  certiorari  must  be  made  ah- 
isolate.  Bot  for  tbftt 

6.  Rex  v.  Mayor  of  Liverpool.  T.  T.  1823.  K.  B.  3  D.  &  R.  275.         P^'P?;*.*  «*» 
The  statute  50  G.  3.  c.  73.  after  reciting  the  31  G.  2.  c.  29;  the  3  G.  3.  c.  J[aoiJe^aft 
6;  and  the  I3G.  3.  makes  certain  amendments  in  the  law^then  in  force  res- i^e  aither  re 

ecting  the  trade  of  bakers;  and  by  the  5th  section  thereof  all  powers  given  peatad  ape 
the  recited  statutes  upon  the  same  subject  are  incorporated,  except  those  ciaUy,  or 
altered  by  that  statute.  The  31  G  2.  c.  29.  sections  36  &  37.  respectively  «°^«"*«*<* 
take  away  the  writ  of  certiorari^  and  ^ive  an  appeal  to  the  sessions.  The  ^  ^end  *^ 
Court  held  that  the  50  G.  3.  c.  73  s.  5  incorporated  those  sections;  and  that,  mem.  * 
#D  a  conviction  under  the  50  G.  3.  the  certiorari  was  taken  away,  and  an  ap-||  remainf 
peal  given.  to  mention 

7.  Reg.  Gen  E.  T   1702.  K.  B.  1  Salk.  147;  S.  C.  7  Mod.  10.  that  the 

By  the  rule  of  court  it  was  declared  that  no  certiorari  shoul<i  be  granted  to  ^^ht  t6  a  ^ 
remove  orders  of  justices,  from  which  the' law  had  given  an  appeal  to  the  ees-^^**^'^ 
sions,  before  the  matter  was  determined  on  the  appeal,  or  the  time  for  appealing  ^^^  i^j"^ 
had  expired,  because  it  hindered  the  privilege  of  appealing.     See  2  T.  R.  tba  privi 
196.  n.  a;  Doug.  550;  and  2  Chit.  Rep.  130.  lege  of  ap 

8.  Anon.  M.  T.  1705.  K.  B.  1  Salk.  147.  peal. 

In  this  case  Holt,  C.  J  ,  in  referring  to  the  foregoing  rule,  said,  that'it  must  This  mle 
be  taken  advantage  of,  upon  the  motion  to  file  the  order,  and  observed:  afler  ^^^^'^^ 

itisfileditiatooTate.  klS'ldva^ 

tage  of  before  any  farther  Btepe  are  taken;  . 

9    Rex  v  Harman.  H.  T.  1738.  K.  B.  Andr.  343.  a'^j       ' 

The  Court  made  use  of  the  following  observations:    where  an  order  of  jus- ^''"  ^®J* 
tices  is  made,  and  there  is  but  one  party  who  hath  a  right  to  appeal,  and  he  "^  ^^^  ^ 


waives  his  privilege  of  resorting  to  the  sessions,  and  elects  to  come  to  this  where  both 
court,  a  cerHorari  lies  for  removmg  the  orders,  there  being  no  reason  against  partiee 

•  And  even  when  a  lUtate  in  exprfiM  terms  declaree  that  tbo  proeeodings  •hall  not  be  re- 
moved by  certiorari^  this  does  not  prevent  its  is8ain|  at  the  suit  of  the  prosecntor,  for  the 
eiewa  mwi  be  ezpiewly  named;  ttdeantCt  vel,  5.  ttt.  Certiorari,  p.  257. 
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iMTe  Dot     the  party's  beinc;  received,  for  the  authority  of  this  court  is  uever  taken  away 

the  right  of  (,y  gn  act  of  parliament  without  special  words  therein  for  that  purpoise.     Bvjt 

PP®*  •       where  there  are  two  parties  having  a  right  to  appeal,  and  the  time  of  appeal* 

ing  is  6xed  by  the  law,  it  is  not  reasonable  to  grant  a  ceWtorart  till  the  time  is 

elapsed. 

(B)    A*^  TO  THE  TIME  AND  MODE  OF  ISSUING  THE  CERTIORARI. 

It  is  enacted  by  13G.  2.  c.  18.  s.  5.  that  for  the  better  preventing  vexatious 
delays  and  cxpence,  occasioned  by  the  suing  forth  writs  of  certiorari  for  the 
removal  jof  convictions,  &c.  before  justices  of  the  peace,  no  writ  of  certiorari 
shall  be  henceforth  granted,  issued  forth,  or  allowed,  to  remove  any  conviction^ 
order,  &c.,  made  by  or  before  any  justice  or  justices  of  the  peace,  or  the  gen- 
eral quarter  sessions,  unless  such  cerlioran  shall  be  made  or  applied  for  within 
six  calendar  months  next  after  such  conviction,  order,  &c.,  and  unless  it  bo 
duly  proved  upon  oath,  that  the  party  suing  out  the  sante  hath  given  six  days' 
Doticet  thereof  in  writing  to  the  justice  or  justices,  or  any  two  of  them  (if  so 
many  there  be),  by  and  betbre  whom  such  conviction,  he.  shall  be  so  made,  to 
the  end  that  such  justice,  or  the  parties  therein  concerned,  may  show  cause 
against  the  issuing  or  granting  the  said  ccHiorari;  ct  ridn  ante.^  vol.  6.  p.  243, 

(C)  As  TO  THE  RETURN  TO  THE  CERTIORARI .{ 

It  ifgoffi  }'  Anon.  M.  T.  1773.  K.  B.  Lo 't,  348. 

cient  to  re  Return  to  a  certioran;  upon  which  the  justices  to  whom  the  certiorari  issued 
tarn  thecoD  return  order  upon  the  matter  in  question.  Motion  that  the  justices  may  return 
viciion  in  examinations  before  them.  The  Court  would  not  grant  this;  and  Mr.  Justice 
vithoarre  A**°°  ^^}^^  ^^^^  *^*  conviction  is  returned,  the  Court  never  order  them  upon 
turning  al    ""formation  to  return  examinations  and  affidavits,  or  the  like. 

r  3tJ*J  1    *^  ^^®  examination  and  affidavits  taken    in  the  proceedings^  ;§ 
On  the        -•  ^^^^  ^-  LisTON.  T.  T.   1793.  K  B.    5  T.  R.  338;  S.  C.  Nol.  Rep.  259. 
ground  that  S.  P.  Rex  v   Cashiorury.  3  D.  &  R.  35. 

the  Court  Per  Cur.  We  cannot  take  notice  of  any  fact  which  does  not  aopear  upon 
vlll  not  the  fare  of  the  conviction  itself,  on  the  validity  of  which  we  are  called  upon 
olVnr  fOT  *  ^^  ^®.^*^*^  ^^  must  either  stand  or  fall  upon  its  own  merits,  and  ve  cannot 
inal  deftct  ^®  *"  ^'^  *"^  extraneous  information  to  support  or  quash  it.     See  2  Hawk. 

in  the  pro     "•  ^*  ^-  ^^'  ^'  ^^' 

ceedingi,     anlQ»  it  appears  on  the  face  of  the  conviction  itself. 

3.  Regina  V.  THE  Parish  of  St.  Mart's,  Devizes.  E.  T.  1702.  K.  B.   I 
Botifthe  Salk.  147;  S.  C.  3  id.  80. 

tenor  only      On  a  certioraH  to  return  an  order,  it  was  returned  cuius  quidem  ictm-^  sequi-^ 
^}a\1\^  '"*■  *«^^^«»'^«»   and  not   qui  quidem  ordo  sequitur  in  hc&c  verba;  and  it  was* 
tamed?  in    ^^^s*^^^  ^J"  ^^is  reason.     See  6  D.  &  R.  497. 

■tead  of  the  •  But  even  whore  there  is  no  objection  to  the  certiorari  imoing  before  the  time  of  op- 
record;  peal  18  expired,  yet  the  Conrt  in  the  exercise  of  its  diAcretion  will  refuse  to  grant  it,  if  upon 
the  affidavits  in  sopport  of  the  application  it  appears  that  the  gronnd  alleged  for  i:  is  more 
properly  the  subject  of  appeal;  Dong.  551;  and  see  2  T.  R.  90;  2  Chit.  Rep.  ISO. 

Bnt  It  is  clear  that  daring  the  pending  of  an  appeal  at  the  sessions,  no  certiorari  will  be 
granted;  Rex  v.  Sparrow,  2  T.  R.  196,  &c.  abridged  ante,  vol.  6.  p.  245. 

t  Where  open  a  conviction  on  the  29  Geo.  2,  c,  38.  s.  7.  an  appeal  was  allowed  to  the 
teasions  upon  giving  eight  day's  notice,  ihe  Conrt  held  that  it  was  onlv  necessary  to  give 
/loticc  to  the  prosecutor,  fccfand  not  to  the  overseers  of  the  p  «rish,  although  part  of  the  penal- 
ty was  given  to  the  poor  of  the  parish;  Anon.  2  Smith,  240. 

t  As  to  the  direction  and  operation  of  the  certioraH,  vide  ante  vol.  6.  lit.  Certiorari. 

§  It  may  be  a  poi"t  worthy  of  consideration,  whether  the  above  case  is  conclusive  as 
an  antbority  for  the  posttion  advanced  in  those  cases  where  the  justices  are  not  bound  to 
set  out  tbe  evidence  on  which  the  record  of  conviction  is  founded.  The  principal  reason 
for  sotting  out  the  evidence  in  the  record  of  conviction  is,  that  the  superior  court  may  have 
nn  opportunity  of  judging  whether  the  justices  have  drawn  the  right  legal  conclusion  from 
the  premises.  It  may  frequently,  therefore,  be  of  the  first  importance,  that  the  deposition 
Uken  liefore  the  justices  should  be  returned  in  those  cases  where  a  compendious  form  of  re- 
cord IS  given  bv  the  statute,  without  requiring  the  evidence  to  be  set  out  in  the  record.  The 
-Iff  ^'!J?'®  "f°o»W  ;cem  has  referred  only  to  those  cases  where  the  record  itself  seta  forth 
me  eTTa«of<;8.     Bee  Paley  oo  Convictions,  by  Dowling,  p.  319. 
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4.  Rex  V.  Levermore.  T.  T.   1700.  K.  B.    1  Salk.   146.  Or  if,  in 

A  certiorari  issued  to  remove  a  conviction  of  deer-stealing,  and  the  justices  ••**?!  ^^ 
returned  two  affidavits,  and  a  warrant  to  distrain.     The  return  was  quashed  ^^  Jl^formii"^ 

imperfect.  conviction, 

the  affidavits  only,  and  warrant  to  distrain,  be  returned,  the  return  is  imperfect.* 

5.  Rex  v.  Jukes.  T.  T.   1800.   K.  B.  8  T.  R.  626  a  convic 

A  conviction  on  the  36  G.  3   c.  60.  for  unlawfully  and  fraudulently  placing  tion  was  af 
for  sale,  upon  certain  cards  and  papers,  divers  dozens  of  metal  buttons,  mark- firmed  on 
ed  with  the  words  "  double  gilt,"  and  "  treble  gilt,"  the  same  not  being  so  gilt  appeal,  and 
within  the  meaning  of  the  statute,  being  affirmed,  it  was  removed  by  certiorari  ^^^^^[^ 
into  this  court;  and  was  quashed,  because  the  conviction  did  not  negative  the  J^  removal 
exception  introduced  in  the  clause,  that  the  buttons  had  been  exposed  to  sale  ^^y  certio 
in  this  instance  upon  the  pattern  cards.     A  rule  was  obtained  to  show  cause  rari  into 
whv  the  rule  for  quashing  the  conviction  should  not  be  discharged,  and  the  K.  B.  was 
proceedings  taken  ofT  the  file  and  re-delivered  to  the  justices  who  had  convict-  qnwhed  for 
ed  the  defendants,  for  the  purpose  of  returning  the  record  of  conviction,  reci-  JL   •  "^^  '° 
ting  the  information  as  exhibited  to  them;  or  why  a  mandama^  should  not  's- tioo'" tb?* 
sue,  commanding  them  to  proceed  upon  the  said  information.     But  the  Court  Coort  n> 
said,  that  it  would  be  unjust  to  grant  this  rule;  that  it  must  be  considered  ei-faeed  to 
ther  as  an  application  for  leave  to  proceed  df  novo,  in  which  case  the  defend-  compel  the 
ants  would  in  truth  be  called  on  twice  to  answer  the  same  charge,  or  as  an  ap-  n»«gi«<»i«' 
plication,  in  eflfect,  to  correct  the  original  information,  in' which  case  the  <J^"  the'^orSf^ 
fendants  would  have  no  opportunity  <^f  appealing.  informs 

tion  which  was  perf<«ct,  or  to  proceed  thereon. 

(d)  As  to  the  subsequent  proceedings, 
1.  Rex  V.  BuRNABY.  T.  T.   1703.    K.  B.  2  Id.    Raym.  900;  3  Salk.  217.  when  the 
The  defendant  had  been  convicted  before  a  justice  upon  the  27  £liz.  c.  7.  conviction 
of  cutting  down  trees.     The  defendant  offered  to  pleaa  a  title  to  the  trees,  reaches  the 
The  majority  of  the  Court,  consisting  of  three  judges,  against  the  opinion  of  "■P*"©'. 
Xord  Chief  Justice  Holt,  refused  the  plea.     The  chief  justice  was  for  allow-  *^®.^/*»  ^"^^ 
ing  it,  on  the  authority  of  Gardner's  case  ^Cro.  Eliz.  822\  and  Powell,  J.  ad-  J]^'^  ji"^ 
mttted,  that  if  the  record  of  that  case  could  have  been  found,  he  should  have  ^hat  ^p 
consented  to  receive  the  plea;  but  no  such  record  being  discovered,  he  thought  pears  on  its 
there  was  not  sufficient  precedent  to  warrant  the  Court  in  admitting  a  plea  to  face,  hot 
a  summary  conviction,  and  that  if  the  justice  had  not  jurisdiction,  the  proper  |**®*"*  '^^ 
remedy  was  by  action.     See  1  Salk.  368;  2  id.  493;  6  T.  R   341 ;  and  3  D.  °^°**  P'** 
&  R.  352. 

2:  Rex  V.Allen.  E.  T.  1312.  K.  B.   15  East,  333.  .     Thia,  how 

Per  Cur.     It  has  been  the  practice  to  reserve  cases  from  the  sessions  up-  ever,  mnst 
on  convictions,  and  there  was  good  reason  for  doing  it  upon  the  present  occa-  not  be  nn 
sion.     If  the  justices  had  acted  wrong  in  returning  an  improper  conviction  to  denitood  as 
the  sessions,  they  would  be   punishable;  but   it  clearly  appears  that  the  copy  '^J|J|*/*^ 
delivered  to  the  defendant  was  drawn  up  in  the  form  in  which  he  received  it  ^^^e  re 
by  mere  mistake.     See  2  Chit.  Rep.  284;  3  T.  R.  619;  4  id.  273;  8  id.  642.  .orfcd  by 
the  suasions,  and  retamed  with  the  conviction. 

3.  Rex  v.  Hai.e    H.  T.   1738.    K.  B.  Cowp.  728.  2  Str.  900.  The  conWo 

The  defendant  had  been  convicted  in  treble  the  vahte  of  520  lb.  weight  of  tion  is  then 
tea,  upon  an  information  exhibited  before  two  justices  of  the  peace.     A  cer-  either 
tain  cart  and  horses,  and  the  tea,  were  also,  by  the  same  conviction,  adjudged  ^'r'^^Q?  V 
to  be  forfeited     A  motion  was  made  to  quash  the  conviction;  and,  afier  cause  '  • 

shown,  so  much  of  the  conviction  as  related  to  the  penalty  of  treble  the  value .    ^y^ 

f  As  a  writ  of  error  can  remove  no  record  which  materially  varies  from  the  description  Court, 
of  that  set  forth  in  the  writ,  so  neither  can  a  certiorari;  seo  1  Salk.  145;  3fid.  79;  1  @id.  which  it 
448;  1  Keb.  102.    129.    282;  2  Hawk.  P.  C  c.  27.  s.   96;  2  Salk.  452;  2  I^rd  Raym.  has  been* 
1199;  1   Salk.  157;  ante,  vol   6.   tit.  Certiorari.     Where  the  record  returned  is  for  any  seen  mna% 
reason  not  well  removed,  the  Court  will  qnash  the  return,  and  award  a  new  writ;  8  Salk. 
80;  2  Ld.  Raym.  1208;  2  Salk.  479.     If  upon  eiamination  it  appears  that  the  certiorari 
issued  improperly,  it  may  be  superseded  even  after  tho  return  has  been  filed,  and  the  re- 
turn  may    be   taken  off  the   file  and  a  procedendo  awarded;    see  1  Bprr.    488;  4  id. 
2459;  6  Mod.  48;  et  ante,  vol,  5.  tit.  Certiorari, 
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be  done  ei  of  the  tea  was  quashed,  hut  the  rest,  as  to  the  condemnation  of  the  tea  and  the 
ther  in  to  ^^^^  ^q^  horses,  was  adjudged  good.  This  arrangement  was  hrought  about 
't  al?*'^^   by  consent,  it  being  allowed  that  a  conviction  could  not  he  adjudged  void  in 

part  and  good  for  the  rest.     See  Cald.  3^1 
Bat  where  4.   CnBrPS  v.  Durden.  T.  T.  1777.  K.  B.jCowp.  640, 

there  are  This  was  atttiction  o(  trespass,  brought  by  the  plaintiff  against  the  defend- 
eeverAl  con  ant,  as  a  justice  of  the  peace,  for  exceeding  his  jurisdiction  in  convicting  the 
Tictiona  as  plaintiff  thrice  for  offences  which  in  themselves  only  constituted  one  ofience. 
offencM^Vn  -^  verdict  had  been  found  for  the  plaintiff.  The  question  reserved  was,  wheth- 
the  same  ^^  in  this  action,  and  before  the  convictions  were  quashed,  an  objection  could 
day.  when  be  made  to  their  legality.  It  was  objected,  on  the  part  of  the  defendant,  that 
by  law  the  no  such  objection  could  be  taken  to  the  convictions  until  after  they  had  been 
defendant  quashed  by  the  Court  But  the  Court  <»rdered  the  posUa  to  be  delivered  to  the 
ble  aafor   plaintiff;  observing,  that  all  the  convictions  but  one  were  v<Hd,  and  coram  nan 

one.  allbe/***^*- 

vend  one     oenviction  are  void,  and  therefore  need  not  be  qnaahed  to  be  invalidated. 

,      5.  Gratv.  Cookson.  T.  T.  1812.  K   B.  1(<  East,  13.  S.P.  Hinklerv.  Ward. 

7  T.  R.  613. 
Bnt  it  ia»         This  was  an  action  of  trespass  against  the  defendants,  acting  as  justices,  for 
till  rever     committing  the  plainti  '  to  the  house  of  correction.  The  defendants  pleaded  the 
— d»r^^      ffeneral  issue;  and  gave  in  evidence  a  conviction  by  them  of  the  plaintiff,  for 
^""JlpT*     having  absented  himself  from  the  service  of  one  A.  B.,  to  whom  he  had  been 
''^**  bound  as  an  apprentice.     It  was  attempted  to  show  that  the  indenture  of  ap- 
prenticeship was  avoided,  by  the  refusal  of  the  plaintiff  to  return  to  his  master's 
service  when  asked  before  the  magistrates.     Lord  Ellenborough,  C.  J.  asked 
how  the  plainti fTs  refusal  to  return  to  his  master,  when  asked  by  the  magis- 
trates, which  did  not  appear  upon  the  face  ot  the  conviction,  could  be  taken  no- 
tice of  by  the  Court,  as  an  original  avoidance  of  the  indenture?     And  it  afler^ 
wards  appearing  to  be  the  opinion  of  the  Court  that  no  reliance  could  he  placed 
on  any  act  of  avoidance  «%hich  did  not  appear  upon  the  face  of  the  conviction,* 
the  counsel  abandoned  the  position.     See  6  T.  R.   375;  8  id.  590;  1  East, 
563.  n. 

6.  Rex  v.  Mirroif.  T.  T.  1785  K.  B.  3  Esp.  200.  n. 
And  eannot  The  defendant,  having  been  convicted  and  fined  for  not  entering  a  servant, 
be  diipated  an  order  of  sessions  was  made,  requiring  him  to  pay ;  fb|:  disobedience  to  which 
or  qneation  he  was  indicted,  and  convicted ;  and  a  motion  was  made  to  arrest  the  judgment, 
MhB  "^^  on  the  ground  of  informality,  and  the  inapplicability  of  the  statute  to  servants 
g^^^         of  the  description  of  the  defendant's  ser^'ant. 

Per  Lord  Mansfield :   In  the  absence  of  evidence  showing  that  the  Court 
making  the  order,  had  no  jurisdiction,  their  acts  must  be  taken  to  be  regular 
1  306  J  ^'  reversed.     The  conviction  appears  unobjectionable;  and  we  cannot,  in  this 
stage  of  the  proceedings,  question  the  validitv  of  the  order  made  on  it. 
7.  Rrx  V,,  RiDOWAY.  H.  T.  1822.  K.  B.  1  D.  &  R.  132.  S.  C.  8  B.  &  A.  627. 
be  here'"*^      Application  to  quash  an  order  of  sessions  quashing  a  conviction  awarded  a* 
mentioned,  S*^^*^^^  ^^®  defendant  for  attending  a  meeting  of  journeymen  bleachers,  held  for 
thatqiiaah  the  purpose  of  obtaining  an  advance  of  wages,   which  order  had  been  made 
lag  a  eon    subject  to  the  opinion  of  this  Court.     Upon  an  objection  taken  to  the  form  of 
viction  on  a  the  conviction,  cause  was  shown,  on  he  ground  that  the  Court  could  not  en- 
P«»l  "tat    tertain  this  rule,  inasmuch  as  the  defendant  had  been,in  point  of  form,  acquitted 
mere^mat    !*^  *^^  sessions,  it  being  urged  that  the  quashing  of  the  conviction  was,  to  all 
ter  of  fenn  voimis  and  purposes,  an  acquittal.     But  the  Court  did   not  agree  with   such 
at  seMienfl.  position;  observing,  that  the  sessions  had  expressly  qualified  their  decision  by 
does  not      declaring,  that  thev  had  quashed  this  conviction  for  form,  subject  to  the  opin- 
eveiiope     ion  of  this  Court, 
rate  ai  a      complete   acquittal  of  the  defendant. 

^^^.^1^  8.  Reoina  v.  Brrf.t.  H  T.  17(0.  K.  B.  1  Salk.  383. 

been 'made     "^  conviction  of  deernrtealing  bemg  returned  on  a  cerHorari^  it  was  objected 
a  qaestioB,  ^^^  ^^®  conviction  was  pardoned  by  the  late  act  of  general  pardon,  being  not 

*  Aa  to  the  eotis  and  eiecntion,  vide  ante,  tit.  Csrtierari. 


0ONVlCTtOTX.—Jh  io  ike  Bvhtequefd  Pt^ceedUigi .    .  907 

ti  final  judgmeat.     To  which  it  was  answered  that  this  \n  more  than  an  inter-  whetlrar  a 
locntory  judgment,  and  that  it  is  a  complete  and  a  final  judgment,  because  a  nmnnary 
writ  of  error  lies  on  it,  and  accordingly  it  was  argued  that  it  could  not  be  par-  <»"^«*«« 
doned:  Ist,  because  it  was  a  forfeiture  to  pay  the  party  grieved,  and  he  halthg^i^f^  |^^ 
an  interest  in  the  penalty,  and  it  is  part  of  the  judgment;  ^idly,  because  the  pun-  pardon, 
ishment  of  the  party  in  this  case  is  by  way  of  satisfaction.^ — The  Court  was  ad- 
journed. 

9.  Rex  v.  Robinson.  H.  T.  1805.  K.  B.  2  Smith's  Rep.  274  So  a  man 

The  question  which  was  agitated  in  this  case  was,  whether  the  fbllowiag  re-  d4imu$  to 
turn  to  a  writ  of  mandamus  was  sufficient.     The  writ  had  been  directed  to  the  c^^n^p^l  & 
-defendant,  commanding  him  to  levy,  or  <'.aaso  to  be  levied,  a  penalty  in  a  <5er- ™^JJJJ^^ 
tain  conviction  against  one  A^  B.,  to  which  he    returned  that   the  said  A.  B.  ^  eonvio 
was,  upon  the  complaint  and  informatim  of  one  C.  D.,  convicted  before  him,  tion  for  the 
as  a  justice  of  the  peace,  in  the  mitigated  penalty  of  200/.,  in  pursuance  of  actspltinrifT, 

faased  in  the  3  Hh,  40th,  and  41st  years  of  the-  reign  of  his  majesty  Kini;  Geo.  "^jj* '^^I'**^ 
II.,  or  some  of  them,  for  sending  from  the  place  at  which  the  said  C.  D.  act-  J^,j  *  .j!L 
ed  as  inspector  of  hides  and   skins,   I  (X)  sheep  skins,   without  first   hringing  ^  y,^i  il,^ 
the  same  to  the  said  C.  D.  to  be  examined,  inspected,   and  marked,  and  with- defendant 
out  giving  notice  of  his  intention  of  carrying  the  same  to  any  other  place  for  was  convic 
examination,  contrary  to  the  said  acts,  ^c.     But  the  defendant  also  certified  ^  of  the 
that  the  said  defendant  had  not  been  convictod  before   him  of  any  offence  a-  P'^^^JJ/  ^ 
gainst  the  said  acts  of  parliament,  or  either  of  the  n,  as  in  i  he  said  writ  of  man- 1,^^  that  the 
dumtu  was  above   alleged,   or   'Otherwise,   howsoever  except   as  aforesaid  Mid  convic 
Wherefore,  inasmuch  as  the  said  conviction  <vas  invalid  in  law,  and  was  not  a  tion  wu  in 
conviction  of  any  offence  for  which  the  mitigated  penalty  was  payable,  or  could  valid  in 
legally  be  levied,  &c.,  he,  the  said  defendant,  had  not  levied  the  said  penalty.  'V^^JJ?*, 
For  the  defendant  it  was  shown,  that  certain  defects  existed  in  the  information  V  J 

of  the  indictment.     The  Court  gave  judgment  in  favour  of  the  return;  and  ol^- not'an'oir 
served :  if  a  man  has  proceeded  to  conviction  for  an  ofTence,  of  which  the  par-  f^„^^  ^^ 
ty  is  nof  guilty,  it  would  be  very  hard  indeed  to  compel  him  to  enforce  that  con-  which  the 
viction  by  warrant,  when  he  would  be  likely  to  have  an  action  brought  against  said  penal 
him  for  so  enforcing  it.  ty  waa  pay 

^  . ___._—_  able,  or 

IX.  RELATIVE  TO  THE  RES>^OVSIBILILTY  OF  PARTIES  ?„^"^ /^ 
ACTI  VG  I!V  PUQSUA  \  CE  OF.     ruk  SaAt,  tit.  Contable;  ti  4 
po»/,  tit.  Justices  of  the  Peace. 

■  

AOttVlfttS.     See  tits.   Conviciion;  Tranaporlation. 

AontootatCon;*  and  (Konbocatfon,  iatmhtvB  ot 

The  8  Hen.  6.  c.  1 .  enacts,  ^'  that  all  the  clergy  hereafter  to  be  called  to  the 
convocation  by  the  king's  writ,  and  their  servants  and  families,  shall  for  ever 

*  The  asseaibly  of  the  repreaentativee  of  the  clorgy  to  cooaalt  of  ecclesia^ticftl  mattera 
in  time  of  parHameot;  as  there  are  two  boases  of  parliament,  so  there  are  two  hoosea  of 
eonvocfttion;  the  one  called  the  higher,  or  opper  hoose,  where  the  arehbiahopB  and  ali  the 
biahope  ait  aeverally  by  themselves;  and  the  other,  the  lower  honsie  of  convocation,  where 
all  the  rest  of  the  clergy  sit;  i.  e.  all  deans  and  archdeacons,  one  proctor  for  every  chap' 
ter,  and  two  proctors  for  all  the  clergy  of  each  diocese,  making  in  the  whole  nnrober  160 
persons.  Each  convocation  has  a  prolocutor  chosen  from  among  themselves,  and  that  of 
the  lower  house  is  presented  to  the  bishop*,  &c. 

The  Archbishop  of  Canterbury  is  the  president  of  the  convocatioii,  and  prorogues  and 
dissolves  it  by  mandate  from  the  King.  The  convocation  exercises  jurisdiction  in  making 
of  eanons  for  the  King's  assent;  for  hy  the  statute  25  Hen.  8.  c.  19.  the  convocation  is  not 
only  to  he.assembled  by  the  King's  writ,  bat  the  canons  are  to  have  the  royal  assent;  they 
have  the  examining  and  censuring  of  heretical  and  schismatical  books  and  persons,  &c. 
Dot  appeal  lies  to  the  King  in  Chancery,  or  his  delegatps;  see  4  Inst.  822;  2  Rol.  Abr. 
226.  Bat  if  the  King  himself  be  ri  party,  the  appeal  lies  by  the  24  lien.  8.  c.  12.  to  all 
the  bishops  assembled  in  the  uppct  house  of  convocation ;  see  3  Blae.  Com.  67.  Mr.  Chris- 
tian, in  his  note  on  1  Blac.  Com.  280.  remarks,  that  from  the  statement  there  given,  the 
student  WDuld.  perhaps,  be  apt  to  ^oppose  that  there  is  o  ily  one  convocation  nt  a  time;  bat 
the  King,  before  the  meeting  of  every  new  parliament,  directs  his  writ  to  each  archbishop, 
to  summon  a  convocation  in  hU  pecaliar  province.  And  Godolphin,  99.  says,  that  the 
convocation  of  the  province  of  York  constantly  corresponds,  debates,  and  concludes  the 
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Members  of  hereafter  fully  use  add  eDJoy  such  liberty  or  defence,  on  coming,  tarrying,  and 
ooovoea  returning,  a^the  great  men  and  commonalty  of  the  realm  of  England,  called, 
priYilaied  ^^  ^®  ^^  called,  to  the  king's  parliament,  do  enjoy,  and  were  wont  to  enjoy,  or 
fromarat  ^^  ^"^®  ^^  come  ought  to  enjoy;  see  £q.  Ga.  Abr.  349 j  Petersdorflf  on 
'  Bail,  52. 

[  808  ]        CCOtltoOS.     ^®  ^'^^*  Ifuurance;  Skip  and  Shippings 
AO-OblfSOt.     See  tits.  Contrtbution;  Money  Paid, 
CO-pSTCett^tS.     See  tit  Parceners. 
ttOptVLliUHtVi'     See  tit  insurance. 
Copper.     See  tit.  Mines. 
ftOPPCr-ifllOlieS.     See  tit   Coin  and  Coinage. 

ftopn  of  QSrftten  Xnstrumetits. 

I.  RELATIVE  TO  COPIES  IN  GENERAL. 

(A)  As  TO  SWORN  OR  EXAMINES  COPIES,  p.  309. 

(B)  As  TO  OFFICE  COPIES,  p.  "309. 

II.  RELATIVE  TO  COPIES  IN  PARTICULAR  CASES. 

See  tits.  Bodleian  Library,  Chancery,  Commitment,  Constable,  ConvictioQ, 
Corporation,  Courts,  Declaration,  Deed,  East  India  Company,  Fines  and  Re- 
coveries, Indictment,  Judgment,  letters,  Manor,  Notice,  Panel,  Parish,  Par- 
liament, Perjury,  Process,  Record,  Statutes,  Tithes,  University,  Warrants, 
Writs. 

I.  RELATIVE  TO  COPIES  IN  GEVERAL. 

A      As  TO  S^VORV  OR  EXAMINED  COPIES. 

I  309  ^1  A  copy  is  never  admissible  where  the  original  is  produced;  see  10  St.  Tr. 
App  137;  and  wherever  the  law  entrusts  a  particular  officer  with  the  making 
of  copies,  it  also  gives  credit  to  them  in  evidence  without  turther  proof;  see 
Bac.  Ab.  Evidence,  P.;  Bui.  N.  P.  ^^29;  therefore  the  chirograph  of  a  fine  is 
evidence  of  the  fine  itself,  because  the  chirograph  is  an  officer  appointed  by 
law  to  make  out  such  copies;  see  Bull.  V.  F-  ^i9;  Com.  Dig.  Evidence,  A. 
2.  So  it  is  a  general  rule,  that  whenever  the  original  is  of  a  public  nature,  a 
sworn  copy  is  admissible  in  evidence;  see  Ld.  Raym.  154;  Stra.  I  .'6;  3Salk. 
153;  therefore  all  judicial  proceedings,  whether  British  or  i-i  foreign  courts^ 
may  be  proved  by  means  of  a  sworn  copy;  see  Burr.  1177;  Hard.  119. 

(Bl    As  TO  OFFICE  COFIES. 

Office  copies  of  judicial  proceedings,  that  is  copies  given  by  a  person  who 
is  not  entrusted  for  that  purpose  are  not  admissible  without  proof  that  they 
have  been  actually  examined;  see  Bull.  \.  P.  229. 

GOPQhOltl  IBStatte  of*  See  tits.  Bill;  Bankrupt;  Devise;  Dower; 
same  inaUen  with  the  principal  synod  of  Canterbary.  But  they  aie  certainly  distinct  and 
independent  of  each  other;  and  when  they  nsed  to  tax  the  clergy,  the  different  convoca- 
tions sometimes  granted  different  subsidies;  in  22  H.  8.  the  convocation  of  Canterbury  had 
granted  the  King  100,000/.  in  consideration  of  which  an  act  of  parliament  was  pawed 
granting  a  free  pardon  to  the  clergy  for  all  spiritual  offences,  but  with  a  proviso  that  it 
should  not  extend  to  the  province  of  York,  unless  itti  convocati'  n  should  grant  a  sobeidy 
in  proportion,  or  unless  its  clergy  would  bind  themselves  individually  to  contribute  as  boun- 
tifully; see  Gib.  Cob.  77. 

All  deans  and  archdeacons  are  members  of  the  convocation  of  their  province;  each 
chapter  sends  one  proctor  or  representative;  and  the  parochial  clergy  in  eaeh  diocese  of 
Canierburv,  two  proctors:  but  on  account  of  the  small  number  of  diocesses  in  the  province 
of  York,  each  archdeaconry  elects  two  proctors.  In  York  the  convocation  consists  only 
of  one  house;  but  in  Canterbury  there  are  two  houses,  of  which  the  22  bishops  form  the 
upper  house,  wherein  the  archbishop  presides  with  regal  state;  see  1  Blac.  Com.  279;  and 
before  the  reformation,  abbots,  frian,  and  othor  inbred  prelates,  sat  with  the  bishops.  The 
lower  house  of  convocation  in  the  province  of  Canterbury  consists  of  22  deans,  58  arch- 
deacons, 24  proctors  for  the  chapters,  and  44  pfoctom  for  the  parochial  clergy. 

*  In  the  examination  of  the  origin  and  antiquity  of  this  species  of  estate,  which  has  gra- 
dually, since  its  first  estahliithment,  been  strengthened  by  the  legislature  of  the  country, 
some  few  observations  must  be  made  on  the  subject  of  tlie  manors,  which  topic  will  be» 
however,  entered  into  at  more  length  in  a  subsequent  part  of  this  work;  for,  from  the  te- 
nure of  pure  villenage,  tenure  by  copy  of  court  roll  has  sprung.     Manors  are  in  substance 


COPYHOLD,  ESTATE  OF.  m^ 

Liand-fax;  Mergfir;    Mortgaf^c;   Morfmnin;  Remainders;  Rerersions;    Settle* 

I.  OF  THE  CIRCUMSTANCES  NECESSARV  TO  A  COPY- 
HOLD ES  lATE. 

(Al    A  MA.\OR,  p.  317. 

(B)  A  COURT,  p.  317. 

(C)  That  the  subject  op  thk  grant  be  parcel  of  the  manor, 

p.  319. 

(D)  That  THE  subject  OF  THE  grant  bk  demisrd  or  demisa- 

ble BY  copy,  p.  3i9 

II.  RELATIVE  TO  THE  NATUilE  O!   COPYHOLD  EST   TES.  [  310  ] 

(A)  Considered  generv?.ly,  p.  3*21. 

(B)  Considered  with  rj--.  f.rence  to  thcir  duration,  or  the 

QUANTITY  OF  INTFRE8T  THE  OWNERS  HAVE  IN  THEM,  p.  324. 

(C)  Considered  with  rkferenclto  the  time  of  their  posses- 

sion, p.  339, 

as  ancMDt  as  the  Saxon  constitotioD,  though,  perhaps,  differing  n  little  from  tho^e  that  ex- 
ist at  this  cJQjr.  A  manor,  manerium^  a  manendo^  becaase  the  osu»l  residence  of  the  ow- 
ner, seems  to  have  been  a  dinirict-of  groand  held  by  lords  or  great  peritonages,  who  kept 
in  their  own  hands  so  much  land  as  was  necessary  for  the  use  of  iheir  families,  which  were 
called  terra  dominicalea^  or  demesne  laiida,  being  occupied  by  the  lord,  or  dominua  mone- 
ritf  and  his  servants.  The  other,  or  tenementul  lands,  ihey  dis^tributcd  among  their  tenants, 
which,  from  the  different  modes  of  tenure,  were  disunouished  by  twodifforont  names;. first, 
book  land,  or  charter  land,  which  was  held  by  deed  under  certain  rents  and  free  services, 
and  in  effect  differed  nothing  from  the  free  socage  lands,  and  from  hence  have  arisen  most 
of  the  freehold  tenants  who  hold  of  particular  manors,  and  owe  suit  and  service  to  the 
same.  The  other  species  was  called  folk  land,  which  was  held  by  no  assurance  in  wri- 
ting,  but  di.strihuled  among  the  common  folk  or  people  at  the  pleasure  of  the  loi'd,  and  re- 
saoied  at  his  discretion,  being,  indeed,  land  held  in  villcnagc.  The  residue  of  the  manor, 
being  uncultivated,  was  termed  the  lord^s  waMte,  and  served  for  public  roads,  and  for  com- 
mon or  pasture  to  the  lord  and  his  tenants;  videantCy  vol  5.  p,  582.  A  manor  cannot  now 
be  created,  not  even  by  the  iving  hi:iiself,  length  of  time  being  tho  very  essence  of  a  ma- 
nor; and  as  Sir  Edward  Coke  expresses  it,  such  things  as  receive  their  perfeetion  by  the 
continuance  of  lime  come  not  within  the  compass  of  u  King^s  prerogative,  therefore,  the 
King  cannot  grant  freeholds  to  hold  by  copy,  nor  create  a  custom.  And,  according  to  the 
same  author,  another  reason  why  a  person  cannot  create  a  mandr  at  this  day  is,  that  a  per- 
fect manor  cannot  subsist  without  a  perfect  ten'ire;  Co,  Cop.  s.  31.  tr.  46.  49;  and  as  the 
statute  of  quia  emptores  terrarum  directs,  that  npon  all  sales  or  feoffment  of  land,  the 
feoffee  shall  hold  the  same,  not  of  his  immediate  feoffor,  !>ut  of  the  chief  lord  of  the  fee  of 
whom  such  feoffer  himself  held.it,  it  follows  that  u  perfect  tenure  cannot  be  created  at  this 
day  between  the  feoffer  and  feoirec  for  a  grant  of  any  estate.less  thin  a  fee-simple  woold 
create  an  imperfect  tenure  only;  and  it  was  evidently  with  this  impression,-  Mr.  Jostice 
Blackstone  observes,  that  it  is  essential  to  a  manor,  that  there  be  tenants  who  hold  of  the 
lord;  2  Bl.  Com.  92.  Mr.  VVatkins  contends,  that  the  true  leason  why  a  manor  cannot 
now  be  created,  is,  that  copyholds  must  be  held  according  to  the  custom  of  the  manor; 
and  that  as  a  pKrson  cannot  at  this  day  create  a  custom,  so  he  cannot  create  a  manor  of 
which  copyhold^  may  be  held.  The  transcendunt  power  of  an  act  of  parliament  may, 
however,  interfere;  several  instances  of  which  are  to  be  found  in  the  Statute*  Book;  seo  86 
Hen,  8.  c.  i3:  37  He  i.  8.  c.  2.  By  the  latter  statute,  so  much  of  Hounslow  Heath  as 
was  meet  for  tillage  was  converted  into  "  the  nature  and  condition  of  copyhold  land.'* 

Now  with  regard  to  folk  lands  or  estates  held  in  villenage,  this  was  a  species  of  tenure 
neither  strictly  feudal,  Norman,  or  Saxon,  but  mixed  and  compbnndod  of  them  all,  snd 
which  also,  on  Account  of  the  heriots  that  usually  attend  it,  may  seem  to  be  somewhat  Danish 
in  iis  origin.  Coder  the  Saxon  government  there  were,  as  Sir.  Wro.  Temple  observes, 
(Introd.  Hist.  Eng.  59.)  n  sort  of  people  in  a  condition  of  downright  servitude,  used  and 
employed  in  the  most  servile  works,  and  belonging,  both  they,  thoir  children,  and  effecm, 
to  the  lord  of  the  soil,  like  the  rest  of  the  cattle  or  stock  upon  it.  There  seem  to  have 
been  those  who  held  what  was  called  the  folk  land,  from  which  they  were  removeable  at 
the  lord's  pleasure.  On  the  arrival  of  the  Normans  here,  it  seems  not  improbable,  that 
they  who  ware  strangers  to  any  other  than  a  feudal  ntate,  might  give  some  sparks  of  en- 
franchisement to  such  wretched  portions  ns  fell  to  their  share,  by  admitting  them,  as  well 
as  others,  to  the  oath  nf  fealty,  which  conferred  n  right  of  protection,  and  raised  tho  te- 
nant to  I  kind  of  estate  superior  to  downright  slavery,  but  inferior  to  every  other  condition; 
(Wright.  217.)  This  they  called  villen-igo,  nnd  the  tenants  villeins;  either  from  the  word 
villi<f,  or  else,  a?  Sir  Edwarrl  Colo  tells  ns,  (I  Inst,  1  '6;  a  rilla)  because  they  chiefly 
Jived  in  villager,  and  were  omployr'l  in    ru.<4lic  works  of  tli*'  n\o«?  s'ord'd  kind-*,   r«?5e!nblmg 
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[311  J         III.  IN  WHAT  COLLATERAL  RESPECTS  COPYHOLD  ES- 
TATES DO  OR  DO  iNOT  PARTAKE  OF  FREEHOLD, 
p.  349. 
IV.  RELATIVE  TO  THE  CREATION  AND  GRANT  OF  CO- 
PYHOLDS. 

(A)  CONSIOEBCD  GENERALLY,  p.  3G9. 

(B)  As  TO  THE  PARTIES  WHO  MAY  GRANT  SrCII  ESTATES. 

(a)  In  general,  p.  ."371,  (h)  Wlien  the  inheritance  is  severed  from  the  ma- 
nor, p.  372.     (c)  When  the  manor  is  divided,  p.  372.^ 

(C)  As  TO  THE  PARTIES  TO  WHOM  A  GRANT  MAY  BE  MADE,  p.  372. 
J*  ^-j>  I         (D)  As  TO  THE  SUBJECT  MATTER  OF  THE  GRANT,  p.  374. 

^    *  '         (E)  As  TO  THE  PLACE  %VHERR  GRANTS  MAY  BE  MADE,  p.  374. 

(F)  As  TO  THE  CONSTRUCTION  AND  OPFRATION  OP  GRANTS. 

(a)  As  to  the  construction  of  grants,  p.  374.  (b)  As  to  the  operation  of 
grants;  and  of  what  estate  or  interest  passes  thereby  p.  376. 

(G)  Oj  GRAFTING  SEVERAL  ESTATES  IT.  ONE  COPY,  p.  376. 

(H)    As  TO  WHAT  ACTS  WILL  DESTROY  THE  POWER  OF  GRANTING,  p,  377. 

the  Spartan  helote§,  to  whom  alone  the  cullore  of  the  lands  was  consigned;  their  ragged 
maaten,  like  onr  norlhern  ancestors,  esteeming  war  the  only  honorable  employment  of 
mankind. 

These  villeins,  belonging  principally  to  lordit  of  manors,  were  either  villeins  regardtMnt^ 
that  is»  annexed  to  the  manor  or  Innd,  or  else  they  were  in  grosst  or  at  large,  that  is,  an- 
nexed to  the  person  of  the  lord,  and  transfi^rable  by  deed  from  one  owner  to  another;  Lftt. 
181.  Thoy  coold  not  lenve  their  lord  without  hi:*  permiasioo,  hut  if  they  ran  away,  or 
were  porloined  from  him,  might  he  claimed  and  recovered  by  action,  like  beasts  or  other 
chattels.  They  held,  indeed,  small  portions  of  land,  by  wuy  of  sustaining  themselves  and 
bmily;  bat  it  was  at  the  mere  will  of  the  lord,  who  might  dispossess  them  whenever  ho 
pleased;  and  it  was  opon  villein  services,  that  is  to  say,  to  carry  out  dung,  to  hedge  and 
ditch  tho  lord's  demesnes,  and  any  other  the  meanest  offices;  Litt.  172;  and  their  services 
were  not  only  base,  bnt  uncertain,  both  ns  to  their  time  and  qoiintity.  A  villein,  in  short, 
was  in  mncb  thesame  state  wirh  us  as  Lord  Molcsworth  (c  8.)  describes  to  be  that  of  tho 
boom  in  Denmaik,  and  which  StiernhooU,  (I.  2.  c.  4.)  attributes  also  to  the  fraa/«  or 
slaves  in  Sweden;  which  confirms  the  probability  of  their  being  in  some  degree  mono- 
ments  of  the  Danish  tyranny.  A  villein  could  acquire  no  property,  eitbei  in  lands  or  in 
goods;  bot  if  he  purchased  either,  the  lord  might  enter  upon  them,  oust  the  villein,  and 
seise  them  to  his  own  use,  unless  be  contrived  to  dispone  of  them  again  before  the  lord  bad 
seised  thoro;  for  the  lord  had  then  lost  his  opportunity;  Litt.   199. 

In  many  places  also  a  fine  was  payable  to  the  lord,  if  the  villein  presumed  to  marry  his 
davghter  to  any  one  without  leave  from  the  loid;  Co.  Litt.  140;  and  by  the  common  law, 
the  lord  might  also  bring  an  action  against  tho  husband  for  'damages  in  thus  purloining  his 
property;  Litt.  202.  For  the  children  of  villeins  were  also  in  the  saiAe  state  of  bondage 
with  their. parents;  whenee  they  were  called  in  Latin  nativit  ^bich  gave  rise  to  the  femalo 
appellation  of  a  villein,  who  was  called  a  neife;  Litt.  s.  187.  In  case  of  a  marriage  be- 
tween a  freeman  and  a  neife,  or  a  villein  and  a  free  woman,  tho  issue  followed  the  condi- 
tion of  the  father  beins  free  if  he  was  free,  and  villein  if  he  was  villein,  contrary  to  the  ma- 
xim of  the  civil  law,  that  jiar/as  sequitvr  ventrem.  But  no  bastard  could  be  bom  a  vil- 
IjBin,  because  of  another  maxim  in  our  law,  that  he  is  nuUiu§  filiu$\  and  as  be  can  gain 
DOihing  by  inheritance,  it  were  hard  thit  ho  should  lose  his  natural  freedom  by  it;  Lite.  s. 
187.  188.  The  law,  however,  protected  the  persons  of  villeins,  as  tho  Kind's  subjects, 
against  atrociooa  injuries  of  the  lord;  for  he  might  not  Itill  or  maim  his  villein;  Litt.  s.  189. 
1d4;  thoQffb  he  might  bent  him  with  impunit^^  since  the  villein  had  no  action  or  remedy 
at  law  against  his  lord,  but  in  case  of  the  mnrdcr  of  his  ancestor  or  the  maim  of  his  own 
person.  Neifes,  indeed,  hod  oiso  an  appeal  of  rape  in  case  the  lord  violated  them  by  force; 
Litt.' s.^  190.  Villeins  might  be  enfranchised  by  manumission,  which  is  either  express  or 
implied;  express,  os  where  a  man  granted  to  the  villein  a  deed  of  manumission;  Litt.  204; 
implied,  as  whero  a  man  bound  himself  in  a  bond  to  his  villein  for  a  snm  of  money, 
granted  him  an  annuhy  by  deed,  or  gave  him  an  estato  in  fee,  for  life  or  yezirs;  Litt.  204. 
205.  206;  for  this  was  dealing  with  his  villein  on  the  footins  of  a  freeman;  it  was  in  some 
of  the  mstances  gtvmg  him  an  action  against  his  lord;  and,  in  others,  vesting  in  him  an 
ownership  entirely  inconsistent  with  his  former  state  of  bondage.  So  also  if  the  lord 
brought  an  action  against  bi^i  villein,  this  enfranchised  him;  LiiL  s.  208;  for  as  tho  lord 
might  have  a  short  remedy  against  his  villein,  by  seizing  his  goods  (which  was  more  than 
equivalent  to  any  damages  he  could  recover,)  tho  law,  which  is  always  ready  to  catch  at 
any  thing  in  favour  of  liberty,  presumed,  that  by  bringing  this  action  he  meant  to  set  his 
tillein  on  the  samo  footing  with  himself,  and  therefore  held  it  an  implied  manumission* 
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V.  RET.ATIVE  TO  THE  TRANSMISSION  OF  COPYHOLD 
ESTATES. 

(A)    A3  TO  THE  SURREXDER. 

I .  Considci'ed  generally, 
(a)  As  to  its  necessity,  p.  377.  (b)  What  shall  amount  to  a  surrender,  p. 
379.  (c)  What  may  be  surrendered,  p.  380.  {d)  As  to  who  may  surrender, 
p.  381.  (e)  As  to  the  parties  to  whom  a  surrender  may  be  made,  p.  386. 
If)  As  to  the  place  and  mode  of  making  a  surrender,  p.  333.  (g)  As  to  the 
operation  and  efiect  of  a  surrender,  p;  395.  (k)  As  to  the  construction  of  a 
surrender,  p.  400. 

2.  J^  to  surrenders  on  cond'diony  p.  407.  L  ^'^  1 

3. of  limited  or  excaUory  iiUeresU,  p,  409. 

4. (0  the  use  of  a  willy  p,  410. 

5.  — — to  chariiMt  ttacSyp,  419. 

C.  -—^^  tJterevjcalioH  of  a  snrrendery  p,  410. 

7.  — -—  an  erroneous  surrejidery  p.  421, 

8.  corcnanls  or  agreements  to  sutreudery  p,  421. 

Bat  in  case  the  Jord  iadicted  him  for  felony,  it  was  otherwise;  for  the  lord  could  not  inflict 
a  capital  pauisbmeat  on  his  villein,  without  calling  in  the  assidtaoce  of  the  law. 

Villeins,  by  tbese,  and  many  other  means,  in  process  of  time  gained  considerable  ground 
on  their  lords,  and  in  particatar  strengthened  the  tenure  of  their  estates  to  that  degree, 
that  they  came  to  hdvo  in  them  an  inturest  in  many  places,  full  as  good  as  in  others,  bet- 
ter than,  their  lords.  For  the  good  nature  and  benevolence  of  many  lords  of  manors,  ha- 
ving time  out  of  mind  permitted  their  villeins  and  their  children  to  enjoy  their  possessions 
withoat  interrupiion,  in  a  regular  coarse  of  descent,  the  common  law,  of  which  cuBtomlis 
the  life*  now  gave  them  title  to  prescribe  against  their  lords;  and,  on  performsnce  of  tlic 
same  services,  to  hold  their  land?  in  spite  of  any  determination  of  the  lord's  will.  For 
though  in  general  they  are  still  said  to  bold  their  estates  at  the  will'  of  the  lord,  yet  it  is 
sach  a  will  as  b  agreeable  to  the  custom  of  the  manor,  which  customs  are  preserved  and 
evidenced  by  the  rolls  of  the  several  courts  baron,  in  which  they  are  entered  or  kept  on 
foot  by  the  constant  immemorial  usage  of  the  several  manors  in  which  the  lands  lie.  And 
OS  snch  teodnts  had  rtotfaing  to  show  for  their  estates  but  tbese  cnstoms,  and  admiasiona  in 
'  pursuance  of  them  entered  on  ttiose  rolls,  or  the  copies  of  snch  entries  witnessed  by  the 
steward,  they  now  began  to  be  called  tenants  by  copy  of  court  roll,  and  their  tennie  itself 
a  copyhold;  F,  N.  B.  12  Thos  copyhold  tenures,  as  Sir  Edward  Coke  observes  (Cop. 
8,  82,),  although  very  meanly  descended,  yet  come  of  an  ancient  house,  for,  from  what 
has  been  premised,  it  appears,  that  copyholders  are  in  truth  no  other  but  villeins,  who,  by 
a  long  series  of  immemorial  encroachments  on  the  lord,  have  at  last  established  a  custom- 
ary  right  to  those  estate^,  which  before  were  held  absolutely  at  the  lord*s  will,  which  af- 
fords a  very  substantial  reason  for  the  gr^ut  variety  of  customs  that  prevail  in  different  ma- 
nors with  rog  ird  both  to  the  descent  of  the  estates  and  the  privileges  belonging  to  the  te- 
nants. And  these  encroachments  grew  to  be  so  universal,  that  when  tenure  in  villeinage 
was  virXnally  abolished  (though  copyholds  were  reserved)  by  the  statute  of  Charles  2. 
there  was  hardly  a  pure  villein  led  in  the  nation.  For  as  Sir  Thomas  Smith  (Common- 
wealth b.  8.  c.  10.)  testifies,  that  in  all  his  tim^  (and  he  was  secretary  to  Edward  VI.) 
he  never  knew  any  villein  in  gross  throughout  the  realm;  and  the  few  villeins  regardant 
that  were  then  remaining  were  such  only  as  had  belonged  to  bishops,  monasteries,  or  other 
ecclesiastical  corporations,  in  tlie  preceding  times  of  popery.  For  he  tells  us,  **  thai  the 
holy  fathers,  monks,  and  friars,  had  in  their  confessions,  and  especially  in  their  extreme 
and  deadly  sickness,  convinced  the  laity  how  dangerous  a  practice  it  was  for  one  christian 
man  to  hold  another  in  bondage;  so  that  temporal  men,  by  little  and  little,  by  reason  of 
that  terror  in  their  consciences*  were  glad  to  manumit  all  their  villeins.  But  the  said  holy 
fathers,  with  the  abbots  and  friars,  did  not  in  like  sort  by  theirs,  for  they  also  had  a  scru- 
ple in  conscience  to  impoverish  and  despoil  the  church  so  much,  as  to  manumit  such  as 
were  bond  to  their  churches  or  to  the  manors  which  the  church  had  gotten;  and  so  kept 
their  villeins  still.  By  these  several  means  the  generality  of  villeins  in  the  kingdom  have 
long  ago  sprouted  np  into  copyholders;  their  persons  being  enfranchised  by  manumission  or 
Jong  acqniesccnce;  but  their  estates,  in  strictness,  remaining  subject  to  the  same  servile 
conditions  and  forfeitures  as  before,  though,  in  general,  the  villein  services  are  nsoally  com- 
muted for  a  small  pecuniary  qnit  rent;  see  Wright,  T.  R.  216;  Co.  Litt,  58.  a;  and  Kitch. 
174.  It  must  be  evident,  says  Mr.  Watkins  in  his  Treatise  on  Copyholds,  vol,  2,  p.  202. 
tbst  the  principles  on  which  the  doctrine  of  copyholds  is  founded,  were  originally  wise  in 
themselves,  yet  that  many  of  them  are  now  obsolete,  and  many  forgotten.  The  necessity, 
and  even  propriety,  of  their  continuance  has  ceased  to  exist.  But  the  progress  of  manners 
is  always  gradual,  and  often  imperceptible;  and  hence  a  system  is  frequently  sulTersd  to 
continue  when  its  principles  are  disovmed.     The  wisdom  and  expediency  qf  a  general  kw 
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{B)  Uelative  to  the  admission. 
1.  Cojisidtrcd  intra llif. 
(a)  As  to  its  nature,  and  when  an  admission  is  necessary,  p.  42r3.  (/>)  As 
to  the  proclamations  previous  to  admishion,  p.  4^6  r)  As  to  the  parties  \\h6 
mav  admit,  p,  4.  >.  d  As  to  tht'  partie>  who  are  entitled  to  he  admitted, 
p,  I'iM,  ((  As  to  the  place  where  it  is  to  he  made,  p.  431.  /)  As  to  the 
mode  in  which  it  is  to  he  made,  p.  i3l .  g^  As  to  the  etiect  of  the  admission, 
p.  433-     (/i)  As  to  an  erroneous  admission,  p.  138. 

2.    Considered  ivitb  njcrena  to  esldieson  vondUioiLp.  4.38. 
S.    Cofisilcrci  irith  refefciue  to  es.'nlis  of  a  lunlUd  nature ^p.  439. 
[314]       VI,  RELATIVE  TO   IIIE  DESTilUCTIOiN  OF  COPYHOLD 

INTERESTS. 
(A)  By  foufeiture. 

1 .  As  to  (he  causes  oj  fcrfeiimw 
(a)  Non-claim  of  estate,  p.  440.     [hi)  Treason  or  felony,  p.  440.     (c)  Out- 
lawry, p.  442.     (J)  Alienati6n. 

!«/.  Bij  making  a  feoffment  uitJi  /ircj-i/,  cr  levying  (ifine^  p.  442. 
2dly.  By  malinp;  a  lease,  conirary  to  the  cvsiom,  p.  444. 
(e)  By  disclaiming  the  tenure,  p.  447.     (/)  Committing  waste. 

I  si.  In  s^eneral,  p.  449. 
2d.  Bif  ndtinf:;  ivccs^  p.  450. 
3rf.  By  diy-frinp:  for  mimr,,  p.  45.?. 

2.  As  to  the  persons  xcho  may  forfeit ,  p.  4  33. 

3.  As  to  the  persons  who  may  take  advaniap;e  offorfcihfre,  p.  454. 

4.  At  whnt  time  a  forfeiture  should  be  taken  adv(  ntas:e  of,  p.  455. 
6.  As  to  the  comvquenccfi  and  (.rtcd  of  a  frrfcMn'c,  p,  456. 

6.  As  to  a  dispensation  of  forf'Uurc. 
{a)  As  to  who  may  dispense,  p.  4^7.     (/>)  As  to  wliat  acts  shall  be  dispens- 
ed with,  p.  153.     (c)  As  to  what  shall  amount  to  a  dij^pensation,  p.  458. 
[315]  (B    By  EXTi\ou[snMENT. 

to  which  all  landed  property  should  be  alike  subject,  and  the  confusion  and  manifold  evils 
which  are  inevitably  attendiint  on  a  diversity  of  local  custo  ns,  must  be  apparent  to  every 
one.  As  we  have  manifestly  outlived  the  p  incipics  of  cop}i>old  l;ivv,  why  sliould  that  law 
be  conllnaed?  The  happy  consequences  of  the  slat.  12.  Cha.  J.  which  abolished  so  ma- 
ny feodal  incidents,  ana  turned  the  generality  of  tenures  into  th.it  of  common  socage,  held 
out  to  us  the  strongest  encouragement  to  reduce  our  laws  of  real  property  still  more  to  the 
standard  of  wisdom,  by  reducing  them  to  the  spirit  and  manners  of  the  time.^.  There  are 
many  diiliculties,  it  is  true,  in  the  w  ly  of  a  general  cnfranchi^eoienl;  but  whal  is  there  of 
general  iniportcinco  that  can  be  effected  without  having  ditlirnlties  to  encountci?  Without 
amelioration  we  must  degtinerate.  A  system  of  jurisprudence  canDOt  remain  perpetually 
the  siine,  while  .the  manners  of  a  nation  change.  If  every  thing  desirable  cannot  be  effec- 
ted, it  does  not  follow  that  we  ought,  therefore,  to  do  nothing.  If  an  immediate  and  uni- 
versal enfrinchisemcnt  of  copyholds  cannot  be  accomplished,  an  enfrunchisentent  inuy  be 
eficrted  partially  and  by  degrees.  Thus  an  act  may  be  passed  obliging  every  lord  seized 
in  the  feo  simple  to  enfr.inchise,  on  so  many  years^  average  of  the  seignovial  cmolunicnte. 
Tho  average  may  be  ascertained  by  commissioners  or  a  jnry.  Tenants  in  tail  ma>  also  be 
enabled  And  compelled  to  efifranchisu,  as  enfranchisement  would  be  so  evidently  beneficial 
to  the  natiori  at  large.  A  tenant  in  tail,  may  now,  by  certain  means,  alien  the  manor  fn 
fee;  whal  impropriety  then  would  there  be  in  enabling  him  to  convey  the  freehold  of  a 
iew  copyhold  tenements  by  some  rolcmn  deed?  And  the  pt>wer  of  enfranchisement  might 
be  extended  as  circumstanoes  would  admit. 

In  opposition  how  ver,  to  such  lenmrks,  it  may  be  suggested,  vhat  the  coutinuance  of 
the  copyhold  tenure  is  not  devoid  of  nil  good  tendency:  for  although  there  may  not  exist 
any  specific  grounds  why  it  ahonic  be  longer  tolerated,  did  any  positive  detriment  accrue 
from  it;  yet  as  at  present  countenanced  in  this  country;  it  is  a  species  of  properly  eagerly 
sought  after,  because  evidenced  by  records  of  its  exiptenco  so  as  to  exclude  all  fraud  and 
imposition;  a  security  which  does  not  exist  in  England  with  respect  to  freehold  'stales,  ex- 
cepting in  the  register  countizs;  and  especially  as  ii  is  no  longer  attended  by  those  humilia- 
ting disadvantages  which  are  the  necessary  concomitants  of  »he  feudal  s  stem.  And  if  we 
look  to  the  northern  part  ofthis  islind,  and  some  of  our  continental  neighl  ours,  where  pro- 
perly is  held  under  such  conditions  as  require  publicity  to  be  given  lo  incumbrances  which 
attach  lo  it,  or  notoriety  to  iws  iransmission  from  hand  to  hand,  it  will  it  is  presumed,  be  more 
a  matter  of  regret  thai  so  little  of  the  real  ptoperty  of  I'ngland  is  founded  on  such  n  basis, 
than  that  copyhold  is  permitted  to  rank  amongst  our  tenures. 
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I .   Circuinsfatices  cMsetUial  to. 
(a)  Must  be  of  the  same  premises,  p.  459 .     fb)  Must  be  united  in  the  same 
person,  p.  460.     (c)  Must  be  united  in  the  same  person  in  the  same  right, 
p.  461. 

t>.  How  effected, 
(a)  By  the  copyhold  vesting  in  the  lord,  p.  461.     (6)  By  the  freehold  vest- 
ing in  the  copyhold,  p.  46-2. 

3.    C(tme(fUtfnce9  of  exttnguishment,  p.  463. 

(C)    ENFRANCHISEMENT. 

1 .  Presi$aipiion  of,  p.  463. 
2    H'jw  efftcUd  p.  464. 

3.  ^«  to  the  parties  to  the  ei^rancktBe^nerUy  p.  465. 

4.  Ai  to  what  mnif  he  the  twject  of  cnfranchisetAenf,  p.  466. 

5.  ^^  to  the  modf.  of  enfranchisemaU,,  p.  466.  * 

6.  Alto  the  conne^upnces  of  et^ranehueme^U,  p,  466. 

VII.  AS  TO  THE  RELATIVE   SITUATION   OF  LORD  AND 
TENANT. 

(A)    As  TO  THE  lord's  PRIVILEGES. 

1.  Contiected  toiih  his  rifrht  of  property,  p.  468, 

2.  To  appoint  a  steward,  p.  469. 
3. ^uardtcrn,  p.  47 1 . 

(B^  As  to  the  tenant. 
! .  .4»  to  his  duties. 

(a)  Connected  with  the  payment  of  fines. 
Isf,  O I  the  ckans^c  of  the  parties  interested  in  the  copyJioldy  p.  472. 
(a  U  When  and  oy  whom  payable,  p.  47*2.  (6  1)  As  to  the  amount  of  such 
fines,  p.  482.  (c  H  As  to  assessing  such  fines,  p.  488.  (d  I)  As  to  the  time 
of  payment,  p.  t89.  (en  As  f^  the  place  where  the  fines  are  to  be  paid,  p. 
490.  (y  0  Payment  of,  whether  a  requisite  of  title,  p.  490.  (g  ])  As  to 
the  apportionment  of  fines,  p.  4130.  {k  1)  Consequences  of  non-payment, 
p.  490. 

2dlij.   On  other  occasior^,  p.  490.  [  316  ) 

(b)  Connected  with  the  services  he  owes  to  his  lord. 
(a  1)  As  to  fealty,  p.  491.     (6  1)  As  to  suit  of  court,  p.  492.      (r  1)  A«  to 
rents,  p.  492.     {d  \)  As  to  heriots  and  reliefs,  p.  493. 

(c'J  C  »nnccted  with  the  steward's  fees,  p.  493. 

2.  As  to  his  jminleises  and  ditahilitiiS, 

(a)  Connnectc^d  with  his  right  of  property,  p.  600. 
^6'  Conne<ved  with  the  insno^'tion  of  court-rolls,  p.  500 
Vlir.    RELATIVE   TO  THE    REMEDIES   THE   LORD  AND 
TENAVT   HAVE   TO  PROTECT  THEIR   RESPECTIVE 
RIGHTS. 

(A     As  TO  TJIK  LORD. 

^.  B"  g'-jcwre,  7?.  5''^'2.     2.    Bv  action, 
(a)  As  to  the  court  where  he  is  to  sue,  p.  502.     (h^  As  to  the  form  of  ac- 
tion, p.  503.     (r.  As  to  the  pleadings,  p.  505.     M^  As  to  the  evidence. 
{a  I)  On  the  part  ofrhe  plaintiff,  p.  505. 
{b  1     On  the  part  of  the  defendant,  p.  507. 
(c)  As  to  th*^  witnesses,  p.  5^7.     (/)  As  to  costs,  p.  508. 

3.  Bf  distress,  p.  508. 

(B)    As  TO  TflE  TENAVT. 

1 .  Bjf  action. 

(a)  As  to  the  court  where  be  is  to  sue,  p.  509.  (h)  As  to  the  form  of  ac- 
tion,'p.  510.  It)  As  to  he  pleadings,  p.  51^.  (d)  As  to  the  evidence,  p.  613. 
(c)  As  to  the  costs,  p  516. 

2.  Bif  customanj  plninJts. 

(a)  In  nature  of  possessory  actions,  p,  517.  (6)  In  nature  of  writs  of  rights, 
p.  517. 

3.  By  the  writ  of  mandamus,  p.  519. 
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[  317  ]   I   OF  THE  CIRCUMSTANCES  NECESSARY  TO  A  COPYHOLD. 

(A)    A  MANOR  * 

Bradshaw  V,  Lawson.  M.  T.  1791.  K.  B.  4  T.  R  443. 
There  are        Iq  this  case,  which  was  an  action  of  debt  to  recover  a  certain  sum,  which 
foor  circuDi  ihQ  defendant  had  been  amerced,  for  not  attending,  in  respect  of  a  certain  ea- 
•tancee  ne   ^^^^^  ^  court  baron  held  for  the  manor  of  H.  of  which  the  plainti/T  was  lordi  the 
tblTexItt      ^  ourt  said:  the  objection  to  the  plaintiff's  claim,  which  arises  on  the  statute  of 
ence  of  a    qwii  emptores^  18  Ed.  1 .  st.  1.  decides  the  merits  of  the  cause,  and  renders  it 
copyhold;    unnecessary  to  consider  the  other  points  that   were  made  by  the  plaintiff's 
ia  the  fi»t  counsel,  which  perhaps,  on  examination,  would  be  found  equally  destitute  of 
fh^^ld  b^'^'  all  legal  principles.     It  is  stated,  as  the  foundation  of  plaintiff's  demand,  that 
manor.        ^^®  relation  between  these  parties  is  that  of  lord  and  tenant;  as  long  as  that 
continues,  the  services  to  be  rendered  by  the  latter  were  to  be  regulated  by 
I  318    I  ^^®  custom  of  the  manor;  and  among  others  was  that  of  attending  the  lord's 
court.     Now  it  is  stated  in  the  case,  that  the  lord  of  this  manor,  in  the  reign 
of  James  H.,  by  competent  deeds  of  conveyance,  conveyed  the  property,  of 
which  the  defendant  is  now  seised,  to  the  defendant's  ancestor,  then  a  cus- 
tomary tenant  of  the  manor.     But  it  has  been  said,  that  the  old  services  were 
reserved  by  the  reservation  of  the  fee-farm  rent;  but  if  the  relation  of  lord  and 
tenant  absolutely  ceased  to  exist,  that  rent  can  no  longer  be  considered  a^^  rent 
service,  but  a  rent  to  be  recovered  according  to  the  contract  between  the  par- 

*  Bat  although  the  deoieeoea  oi  a  manor  be   Kevered   from  the  services*  or  the  servises 
become  extinct,  by  which  the  manor  is  in  piirt  dentroved,  yet  etill  it  will  continue  to  he  con- 
sidered as  a  manor,  so  far  as  it  \»  necettsar^  to  napport  the  cop^hold^  held  thereof       **It  is 
scarcely  possible,**  says  Mr   CoTentry,  in  bin  notes  to  Waikina  on  Copyholds,  p.  2S.  n.  "to 
collect  from  the  vjigoe  wording  of  the  old  rnpurts  the  effect  of  the  lord's  conveyance  of  tho 
freehold  of  any  particular  copyhold  tenement  to  a  stranfer.     It  appears  that  by  such  con- 
veyance the  court  is  for  ever  lost,  both  to  the  lord  and  tne  grantee;  and  with  respect  to  the 
copyholder,  the  effects  necessarily  are — Isi,  That  he  is  exonerated  from  suit  of  court:  2d, 
That  he  is  released  from  tho  payment  of  fines  for  alienation;  and  3d,  That  he  is  discharged 
from  the  naual  mode  of  conveyance  by  surrender  and  admittance;  for  as  there  is  no  court, 
there  can  be  no  suit  of  court;  nor  con  there,  for  the  same  reason,  be  any  surrender,  cunse- 
qneotly  no  admittance,  and  therefore  no  fine.     But  as  to  this  latter  point,  it  is  said  in  one 
case,  that  though  the  heir  of  the  copyholder  may  enter  without   admittance,   yet  he  must 
pay  bis  usual  fine,  and  do  all  his  services  except  unit  of  court,  which  savours  of  the  notion, 
that  aseignorial  privity  still  subsists  between  the  feoffee  and  copyholder.      The  cases  sap- 
porting  the  broad  principle,  that  by  the  conveyance  alluded   to,    the   court  is  lost,  are  the 
•        following:  in  viewinc  which,  it  will  be  perceived,  that  though  they  all  agree  in  this  point, 
they  difier   essentially  as  to   the   consequences;*'    see  I  Leon,  285;  2  id.  206;  4  id.  220; 
Toth.  106;  4  Co.  24.'26;  6  Bro.  P.  C.  365.     The  same  outhor  continues:   "if  it  *  be  true 
that  the  copyholder  cannot  transfer  his  interest  by  surrender,  as  stated  in  some  of  the  cases, 
a  question  arises  by  what  method  he  can  alien:  it  seems  that  the  oniy  effectual   mode  open 
to  him  is  by.  act  of  pHrliament.     1  gather  this  from  the  concluding  observations  of  the  Court 
of  King *»  Bench,  in  Murrel  v.  Smith,  (4  Co   24.)  which  were  to  the  following  effect: — By 
the  severance   the    copyholder   cannot  alien  his  lands;  for  as  he  had  some  benefit  by  this 
severance,  so  has  he  great  prejudice,  for  now  he  cannot  surrender  or  alien  his  estate,  be- 
cause he  cannot  alien    it   by   surrender,  in  tnanus  domini  Mervitiorum  as  the  custom  has 
warranted;  nor  can  the  feoffee  make  admittance  or  grant  of  the  copyhold,  for  be  is  not  do- 
minus  pro  tempore;  but  it  was  resolved,  Cro.  Eliz.  252.  499.,  that  such  forfeitures  as  were 
forfeitures  before  the  sevemoce,  os  the  making  of  a  feoffment,  lease,  waste,  denying  a  rent 
or  such  like,  are  forfeitures  also  after  the  severance.     So  if  the  land  be  of  the  nature  of  bo- 
rough English,  or  gavelkind,  before,  the  same  customs,    and   nil  other  customs  which  run 
with  the  land   shall  remain  after  the  severance;  and  it  was  said,  if  such  copyholder  will  al- 
ien, there  is  no  means  but  to  have  a  decree  against   him   and   his  heirs   in  Chancery,   but 
ihereby  theHnterest  of  the  land  is  not  bound,  but  the  person  only;*'  4  Co.  25. 

Although,  therefore,  the  copyholder  is  not  without  some  advantage  from  the  act  of  sev- 
erance, as  it  exonerates  him  from  the  customary  fine  and  suit  of  court,  yet  he  receives  a  se- 
rious prejudice,  presuming  that  an  attempt  to  acquire  a  freehold  title,  by  the  oniy  act  which 
could  establish  it  effectually,  namely,  a  feoffment,  would  be  a  cause  of  forfeiture;  for  al- 
though his  interest  would  be  the  subject  of  an  assignment,  yet  that  would  bind  the  person 
only,  and  not  the  land:  so  that  the  legal  title  must  be  left  in  the  copyholder  and  bis  heirs; 
which  circumstances  would  necessarily  operate  as  a  clog  to  the  free  alienation  of  the  prop- 
erty. Mr.  Scriven,  in  his  treatise  on  Copyhold,  p.  17.  suggests  "that  it  would  he  de- 
sirable, to  take  the  conveyance,  by  a  bargain  and  sale  inrolled,  as  that  form  of  assurance . 
would  not  create  a  forfeitore  of  the  copyhold  interest,  and  it  might  be  the  best  means  of 
preserving  evidence  of  title,  from  the  period  that  the  etnrt  rolls  of  the  manor  ceased  to 
be  so." 
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ties.  AAcr  the  statute  of  quia  emptoreSy  the  lord  could  not  by  any  deed  re-* 
serve  the  old  services,  when  he  con\  eyed  away  the  estate,  in  respect  of  which 
those  services  were  due ;  for  the  tenant  umst  hold  of  the  superior  lord.  By  the 
cf^nveyance,  the'  estate  was  no  longer  parcel  of  the  manor,  nor  held  of  the  ma- 
nor; neither  was  the  defendant's  ancestor  any  longer  a  tenant  of  the  ma- 
nor. Therefore,  on  that  point,  on  which  all  the  plaintiff's  claim  is  founded, 
we  are  extremely  clear  that  the  defendant  was  not  bound  to  attend  the  plain- 
tin's  court  baron  as  n  tenant  of  the  manor. 

(B)    A    COURT. 

1 .  As  essential  to  the  c.'^istence  of  a  copyhold  estate,  and  as  incident  to  a  It  is  aho  ncs 
manor,  there  must  exist  a  customary  court;  see  I    Inst.  58.  a.;  4  Rep.   ^66 ;  ®®****'y  ^**'* 
Gilb.  Ten.  210;  Cro.  Eliz.    102.   So^.  395.  442.   661;    Co.  Cop.  s.  45 ;  Co.  *[|*™j  ^  ^ 
Cop.  Sup.  8.  13.     Nor  can  any  exception  be  made,  in  a  grant,  of  such  courts,  court* 
Therefore  where  the  dean  and  canons  made  a  lease  of  a  manor,  excepting  the 
courts  and  perquisites,  it  was  resolved  that  the  exception  was  good  as  to  the 
perquisites,  but  bad  as  the  courts;  Br-;>wn  v.  Goldsmith,  Moor.  870;  ei  vide 
Dy.  288.  b.;  1  Leon.  118;  4  Taunt.  .316. 

2.   Rex  v.  Lccas.  T.  T.  1808   K.  B    10  East,  235.  S.  P.  Rex  v.  Shelley. 

H  T.  1789.  K.  B.  3T  R.  141. 

A  rule  was  obtained,  calling  upon  the  lord  and  the  steward  of  certain  ma- The  copy 
nors  to  show  cause  why  a  mandanvis  should   not   issue,  commanding  them  to  holder  hav 
permit  A.  B.,  who  claimed  certain  copyhold  lands  within  these  manors,  to  in-*"«  op  oth 
spect  the  court  rolls,  and  to  lake  copies  thereof.     Cause  was  shown,  on  behalf  ®J^y.®"*:* 
of  the  lord,  on  the  ground  that  there  wa.<a  n  >  cause  depending  in  which  the  title  |ha„  ^y^^ 
was  involved.     Sed  per  Cur.     I  do  not  know  why  there  should  be  any  cause  rolls  of  tbo 
depending  in  order  to  found  an  application  of  thit4  sort.     This  is  not  the  imper-  court, 
tinent  intrusion  of  a  stranger,  but  the  application  of  one  who  is  clearly  entitled  L  ^19  "| 
to  the  copyhold,  unices  there  be  some  con  .eyance  of  it  by  those  vnder  whom 
he  claim-i;  he  may,  therefore,  well  require  to  sec  whether  there  appears  upon 
the  rolls  to  be  any  such  conveyance. 

(C)  That  tiif.  subject  or  the  grant  be  parcel  op  the  matvor. 
Winter  v.  Lovedurr.  M.  T.  1697.  K.  B.  12  Mod.  147-;  S.  C.  2  Salk.  537; 
S.  C.  Comb.  37,  S.  «  .  Carth.  411.  S  C.  5  Mt)d.  244.  S  P.  Brittel  v. 
Bade.  E.  T.  1695.  C.  P.  I    Lord  Ravm.  43;  St  C.  I  Salk.  185.  S.  P. 
Crovvtmer  V.  Oldfiei.d.  it.  T.  !7'>5.  Lord  Ray m.  1225. 

A  manor  and  other  hereditaments  were  settled,  with  a  power  to  the  tenant  The  third 
ibr  Vile  t'>  make  leases,  except  the  ancient  demesne  lands,  and  so  as  the  ancient  cwcttm 
rent  was  reserved.     It  was  determined  that  this  power  did  not  enable  the  te-  cea^iry  to 
nant  for  life  to  demise  the  copyhold  land.^  held  of  the   manor;  because  they  i^e  exist 
were  part  of  the  demesnes;  but  that  the  rents  and  services  of  the  manor  might  ence  of  a 
be  demised;  notwithstanding  that  one  qualification  annexed  to  the  exercise  of  copyhold 
the  power  was,  that  the  ancient  rent  should  be  reserved;  and  no  rent  could  be  ^\  ^^^  *°® 
reserved  on  a  lease  of  rents  and  services;  for  it  appeared  that  part  <>^ ^^®j™^" ied*be*par 
nor  was  intended  to  ho  comprised  within  the  power;  but  as  the  demesne  lands  ^d  of  the 
were  not  comprised,  the  rents  and  services  must,  for  the  whole  manor  coniis- manor.* 
ted  of  demesnes,  rents,  and  services;  and  if  a  man  had  a  power  reserved  to 
him  of  making  leases  of  two  things,  and  a  qualification  was  annexed  to  the 
power  which  could  not  extend  to  one  of  these  things,  he  might  make  a  lease 
of  that  thing,  without  any  regard  to  the  qualification. 
(D;.  That  the  supjt.ct  o?  the  (jrant  be  demised  or  demise  able*!*  by  copy  .J 

*  It  13  not,  however,  abnolately  necrissary  thnt  the  Inntls  shoalJ  continae  to  be  parcel  of 
the  manor,  m  it  hai;  heca  shown  that  whcro  thcMord  of  a  manor  granted  the  inheritance  of 
all  hi3  copyholds,  whereby  those  lnnd$  were  severed  fioni  the  manor,  yet  the  copyboldd 
still  sabsL'^ted;  sec  1  Crniae,  274. 

t  Yet,  if  lands  have  been  grrinted  by  copy  for  a  number  of  years,  as  60  or  80,  and  ii 
cannot  bo  shown  that  fhoy  were  not  demisable  before  that  time,  the  law  will  prefinino' that 
they  were  regularly  granted,  and  consider  them  as  proper  copyholds.  But  in  this  case,  as 
Calthorpo  says,  it  is  not  Iho  number  of  years  but  the  momory  of  man,  on  which  their  na- 
ture a.*  copyhold  depends.  Such  a  number  of  yenis  would  create  a  pre«smf»ption;  but  if  it 
can  be  shown  lint  they  wore  once  not  demi^ible,  then  such  presujnpiion  most  give  pinco 
to  proof;  aco  1  Walking  on  Copyholds,  ;  .  31;  Calth.  19,54.  35. 

i  At  the  .vi:i  of  tlio  lord,  according  to  tho  custom  of  tho  manor;  1  Walk.  60. 
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1.  Roe  v.  Newman.  E.  T.   1760.  C.  P  2  Wils.  I'ZS.  S.  P.  Cowper's  case. 

H  T.  1763.  K.  B.  fi  Mud.  ;^0 
The  fourth  Upon  a  case  stated  for  the  opinion  of  the  Court,  in  an  action  of  ejectment, 
circam  jj  appeared  that  the  place  in  question  was  part  of  the  waste  ground  of  the  ma- 
coflsmry  to  ^^^  of  T.  in  the  county  of  M.  and  that  the  custom  of  the  manor  was,  that  copy- 
the  exist  bold  lands  should  descend  to  the  youngest  son,  or  youngest  brother;  and  the 
cDoe  of  a  lord  of  the  manor,  in  the  year  172J,  granteJ  the  place  in  question  to  an  ances- 
I  3i0  ]  tor  of  the  lessor  of  the  plaintiff,  (who  claimed  as  heir  in  Borough  English  "f  to 
copyhold  hold  according  to  the  custom,  &c.  but  the  case  did  not  state  this  material  fact, 
I*'  Hblfcl  ^*^»  ^^^^  '^  ^^^  ivxiQ  out  of  mind  been  demisable  by  copy  of  court  roll.  Up- 
bave  beeii  ^^  ^^''g^i^g  ^^i"  case,  the  Court  were  all  clearly  of  opinion,  that  what  was 
demised  or^^^^c^  ^^'^^  ^^y  evidence;  and  if  it  had  been  stated  that  it  was  demised  by  the 
demisable  lord  ad  volmUatem  domiui  secundum  consuetvdim  m  maneni  temptrve  E  'S .  and  that 
by  copy  it  had  been  granted  by  copy  of  court  roll  ever  since,  it  would  not  have  been 
from  time  sufficient,  for  it  must  be  stated,  or  found,  or  pleaded,  to  be  demisable  by  co- 
immemo      ^y.  ^f^Q^j^  ^oll  'time  out  of  mind,  or  will  not  be  adjudged  copyhold;  therefore, 

as  the  court  could  not  say  that  this  was  copyhold,  the  plaintiff  had  no  title,  and 

that  there  jnust  be  judgment  for  the  defendant 

2.  Rex  v.  the  Inhabitants  of  Hornchurch.  M.  T.  1818.  K.  B,  2  B. 

are  derives      ^  "^^^^  grant  of  copyhold  was  relied  upon  in  this  case,  which  the  Court  could 
its  whole     not  give  eHect  to,  n  '  custom  being  shown  for  the  lord  of  the   manor  to  make 
forae  from  such  new  grant.     Abbott,  C.    J.  made   use  ot  the   following   >l)servations:  I 
custom,  so  think  that  this  grant  was  not  a  valid  conveyance  «f  the  copyhold  estate,  because 
^'^■"V*  1?*^  there  is  no  custom  stated  for  the  lord  to  make  a  new  grant  of  copyhold  withia 
caS^becre  ^^*'  manor.'    Unless  that  '-ustom    exists,  there  can   be   no  copyhold  except 
ated  ui  tlria^^®''^  *^®  '**w^  ^^^  been  at   all  times  demised   or  demisable  by  copy  of  court 
day,  i.  e.     roll.     The  l(trd,  therefore,  had  no  right  to  make  this  grant, 
nothiogcanbe  now  granted  bycopy  of  court  roll,   w'hich  was    not  granted  or  grantable  by  that  ten» 

are  before. 
It  appears  3.  Bishop  OF  London  v.  Rowi-.  H.  T.  1672.  .K.  B  3.  Kcb.  121. 

to  have  f^e  Court  were  called  upon  in  this  case  to  decide  whether  a  grant  of  part 

BolveinD  ®^*^®  waste  lands  of  a  man'>r  by  copy  of  court  roll,  to  be  holden  at  the  will  of 
the  reign  of '^®  ^'^""^  ^^**  void.  No  evidence  was  adduced  to  show  that  similar  grants  had 
Cha.  that  a  been  made  time  out  of  miud ;  and  on  that  ground  the  Court  held,  that  the  grant 
grant  of       could  not  be  supported. 

part  of  the  4.  NoRTHWicK  v.  Sianway.  H.  T.  1803.  C.  P.  3  B.  &  P.  346.  S.  P.  Bishop 
HrJ^Mmir  ^^  London  v.  Rowk.  3  Keb.    121.  Ror,  d.   ISewman,  v.  Newm  n.  C. 

by  copy  T.  1760.  K.  B.  H   T.  1672.  K.  B.  2  Wils.  125.  S.  P.  Rf.vall  v.  Jod- 

was  void.  RELL,  E  T.  1788.  K.  B.  .'  T.  R  415.  S.  P.  Rex  v.  Warbungton.  E. 

aaless  Btroi  T   1786.  K.  B.  1  T,  R.  242.  S.  P.   Boulcott  v.  Win    ill.   Sum.    \ss. 

lar  grants  1805.  2  Campb.  N.  P.  C   259,  S.  P  Doe  v.  D  vidson.  M.  T   1813.  K. 

m.rf.!*"-  ^-^  M-  ^  S    184.  S.  P.  Re.n  V   Wii  BY   C.  T.  1804.  K,  B.  id.  504.   S. 

out  of  P-  ^^^'^^  ^-  PiucKETT.  H   T.  =819.  \.  P  2  Stark   N,  P.  C.  470.  S.  P. 

mind."  Badger  v.  Fohd.  M  T.  1819.  K   B.  3  B.  &A.  153. 

But  in  a  ^^^  plaintiff  declared  in  asfntmpsif  tor  certain  fines   due  and  payable  by  the 

modem       defendant  to  the  plaintiff  for  and  on  his  admission,  according  to  the  custom  of 
I  321  I    the  said  manor,  into  divers  copyhold  tenements,  with  the  appurtenances,  par- 
case  it  was  eel,  &c.     It  appeared  that  the  premises  in  question  were  granted  to  the  de- 
^f^*  **lf^    fendant  by  the  then  existing  lord,  to  hold  by  copv  of  court  roll,  in   right  of  a 
parcJk  of   ^"®*^^"™  ^^***^^  existed  in  the  manor  for  the  lord  to  grant  parcels  of  the  waste 
the  waste    *^  ^^^  by -copy  of  court  roll,  ot   which  estates  there  were  many,  though  the 
of  a  manor  S*;^'^^  ^^as  then  out  of  memory,  and  were  similar  to  the  usual  copyhold  estates, 
had  been     with  the  exception  of  a  Ccw  minor  privileges,  and  of  being  distinguished  by  the 
♦  Bat  in  a  snbsequent  case,   it  was  admitted  that   the  lord  of  a  manor  miirht  make  new 
grants  of  part  of  the  manor,  to  hold  by  cepy ;  and  u  case  was  ci'cd  to  th«t  purpose.    Lord 
King,  however,  observed,   that  in  tlio  case  cited  the  grant  wjis  nrnde^  with  tVie  consent  of 
the  homsge.     Th-itihe  question   in  the  principal  case  wns,  whether  there  wns  a  costoro  to 
do  it  without  the  homage,  which  must  go    to  law;  and  then  it    would  lie  considertd  how 
f-ir  n  riictom  to  mnlcn  snch  ^rnnts  without  th';  hnmpj»«  \vi*<  cood;  Qn.  Trmp.  Kin^,  02. 
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appellaHan  of  %rasteliold  copyhold  tenants.     On  verdict  for  the  plnintifl*,  a  rule  ■•JTJy  *'"* 
nisi  to  enter  a  nonsuit  was  moved  for,  on  the  ground  of  a  misdf^s.*rip:i^n  (ifUiP  *^°  •y^®P7 
premises,  and  the  defendant's  counsel  contended  thai  it  wa'^  i»*5s  'ntal  to  the^^n^      ^ 
nature  of  a  copvhold  tenure,  strictly  so  called,  that  memory  w  >nld  not  extend  that  haviqg 
to  the  time  of  the  grant,  while   hcse  premises  had  heen  severed  from  the  waste  been  gran 
within  memory  ^  and  that  though  the  validity  of  the  alleged  cu<?tom  mifirht  stand  ted  by  I'vr 
unimpeachable,  the  property  derived  fr.jm  it  was  not  a  copyhold  tenure  within  f°*  of  *» 
the  proper  meaning  of  the  terra.     Per  Cur,     It  is  shown  that  a  cu-^tom  has^j  cuatom 
ioimemoriallv  existed  f>r  the  lord  to  grant  parcels  of  the  waste  as  copyhold  ten- to  demise' 
ure;  the  title  to  premises  consequent  on  Che  exercise  of  that  custom  must  have  parcels  ^f 
reference,  with  regard  to  time,  to  the  existence  of  the  custom;  this  tenure  is  the  waste 
vory^ common,  and  had  been  frequently  recognised  judicially  in  the  northern  "  ^<*Py 
counties;  we  thmk  the  property  sufficiently  described,  and  feel  disinclined  to  J^^^'  \o*io 
opea  a  discussion  on  the  subject.  -Motion  abandoned  considered 

Q9  moeh  copyhold  as  if  they  had  been  immemorially  holdea  ^y  copy  of  coart  roll. 

II.     OF  THE  N ATUrF  OF  COPYHOLD  ESTATES.  itTte  «!? 

(A>    Considered  geverally.  be  dee 

1 .  Tenant,  by  copy  of  court  roll,  f  says  Littleton,  c.  73.  ^  is,  as  if  a  man  be  seis-  eribed  to  bo 
ed  of  a  manor,  within  which  manor  there  is  a  custom,  which  hath  been  made*  paroel  of 
time  out  of  mind  of  man,  that  certain  tenants  within  the  same  manor  have  used  ™  demee 
to  have  lands  and  tenements,  to  hold  to  them  and  their  heirs  in  fee-simple,  or  ^^^^  ^^^  ^ 
fee-tail,  or   for  term  of  life,  &C.  at  the  will  of  the  lord,  according  to  the  cus- the  will  of 
torn  of  the  manor.  the  lord,  to 

cording  to  the  castom  of  the  mnnor,*  by  a  grant  from  the  lord,  and  an  admittance  of  the 
tenant  entered  on  the  rolls  of  the  manor  coart.  .  ^^^^  ^ 

2.   Stephensox  v.  Hill.  H,  T.  166a    K.  B.  "^  Burr.  1^73.  S.  P.  Smith  v.    L  ««  J 
PopR    H,  T.   1696.   K.   B    Comb,  387.  S.P   Gu.e  v.  Noble.   M.  TA''^?"^ 
1697.  Carth  432.  S.  P.  Rogers  v.  Br4dly.  H.  T.  1688,  C.  P,  2  Vent^f^^^ 
144.  which  if 

This  was  an  action  upon  the  statute  2  E,  6.  c.  13.  for  the  payment  of  tithes  held  aceor 
of  corn  and  grain.     Plea  ml  debet      Upon  the  trial  it  appeared,  that  the  lands  ding  to  the 
whereon  the  corn  mentioned  in  the  declaration  grow,  were,  and  immemorially  J2J*^^j|. 
had  been  customary  lands,  parcel  of  the  manor  of  M  ,  in  the  county  of  W.,  ^^^  ^^^  ^  * 
and  holden  of  the  lord  thereof  for  the  time  being;  and  that  the  present  defend-  ^y^  ^ai  of 
ant  was  the  customary  tenant  and  occupier  of  the  said  lands  whereon  the  said  the  lord* 
corn  grew.     The  question  which  arose  was,  whether  the  defendant  could  in  called  a 
this  case  set  up  any  prescription,  which  would,  bv  virtue  of  the  stat,  of  31  H.  ["J^^**J^ 
8.,  exempt  him  from  the  payment  of  tithe.     Lord  Mansfield  said:  the  question  ^^^^  ^ 
irf,  whether  a  prescription  in  fkwi  decimnwio  would   be  good ;  and  although  it  jj^l^     Jl 
has  been  argued  that  it  is  necessary  that  a  party  must  prescribe  either  in  his  was  former 
o  vn  name  or  in  the  name  of  the  lord  of  the  manor;  that  first,  the  defendant  is  a  ly  hddtbat 
layman,  and  therefue  cannot  prescribe  in  nan  dectmando   in  his  own  '^^"^i^^j   ^ 
and  that,  secondly,  he  cannot  prescribe  in  the  name  ofthe  lord  of  the  manor,  ^^^ 

*  As  copyhold  granu  derive  iheir  effect  from  the  curtom  of  the  manor,  and  not  from  the  t 
estate  of  fh'e  lord,  ihcv  are  connidered  aa  p.iramount  to.  and  will  take  place  of,  maay  olbor 
titles  and  estates,  prior  to  them  in  point  of  time.  A  lord  of  a  manor  granted  eopybotil 
lands  for  three  lives,  and  afterwards  married  The  lives  determined  dnnng  the  oovertiire. 
Th«  lord  entered  open  those  lands,  and  kept  them  in  his  own  hands  for  some  time;  be  tnea 
granted  them  oat  again  by  copy,  and  died  The  wife  of  the  lord  claimed  dower.  It  was 
resolved  that  :he  copvholder  shonld  hold  the  land«  discharged  of  dower;  because  he  waa  m 
by  the  cattom,  which  was  paramount  to  the  title  of  dower;  1  Leon.  16;  4  Rep.  24. 
a;  8  id.  63.  !..  Lord  Coke,  however,  says,  if  the  heir,  after  the  death  ofthe  ancMtor,  and 
before  an  assignment  of  dower  to  the  widow,  grant  lands  by  copv .  the  widow  may  avoid 
these  grants;  because  instantly  upon  the  death  of  the  hQ-«band  her  title  to  dower  »  eoro- 
plete,  and  nothing  more  is  wanting  to  the  confirmation  of  her  interpst;  Co.  Cop.  s.  84;  I 
Inst.  88.  b.  n.  6.  Volontary  grants  of  copyholds  will  nlso  take  place  of  any  prior  charges 
or  incnmbrances,  created  by  the  lord  who  makes  such  grants.  The  ■«»"•  P®>"*  J /•"^ 
down  by  Lord  Coke,  who  says,  if  the  lord  of  a  manor  acknowledges  a  statote.  ^id  theo 
grants  Und*  by  copy,  and  after  the  manor  is  delivered  to  the  rognizeo  m  ««*««*»Vi!r^«""* 
by  copy  cannot  by  this  be  impeached ;  Co.  Cop  s.  84,  Ahhoogh^by  an  •n^. «»' *J^;j- 
dition  broken,  prior  C4tate«  and  incambraoces  are  in  general  defeated;  yet  copyhold  graota 
form  an  exception;  ibid.  tit.  13.  c.  2. 
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tales  was  in  as  the  lord  cannot  prescribe  for  his  customary  freoiiolders;  though  he  may  pre- 
the  tenant.  g^f-^Q  for  his  tenants  and  fRrmers  of  copyhold,  holden  at  will;  1  am  clearly  of 
thefac       opinion  that  the  fonim  must  be  delivered  to  the  defendant,   as  ii  is  a  settled 
qnired  the   po'»nt  that  the  freehold  i^  in  the  lord. — See  Co.  Lit.  59.  b*,  Co.  Cop.  s.  3"2. 
appellation  of  cnstomary  freeholds,  bat  it  is  now  foil;  Retiied  that  the  freehold  is  in  the  lord;* 

3.  Dob,  dem.  Reay  v.  Huntivgto>-.  H.  T.  1803.  K.  B.  4  East,  ^7  J.  Brown 
▼.  Rawlins.  T.  T.  1806.  K.  B.  7  East,  499;  S.  C.  3  Smith's  Rep.  264. 
Being  in  In  this  case  the  court  held,  that  customary  estates,  knowjn  by  the  denomina- 

trath  but  a  t;on  of  tenant  right,  were  peculiar  to  the  northern  parts  of  England,  in  which 
raperior  ^    border  services  against  Scotland  were  anciently  performed,   before  the  anioa 
*^hold^   of  England  and  Scotland  under  the  same  sovereign.     And  although  these  ap- 
^^       *    peared  to  have  many  qualities  and  incidents,  which  did  not  properly  and  ordi- 
narily belong  to  villenage  tenure,  either  pure  or  privileged  (and  out  of  one  or 
other  of  these  species  of  villenage   all  copyhold  was  derived);  and  also  had 
some  which  savoured  more  of  military  tenure  by  escuage  certain,  which    ac- 
cording to  Litt.  s.  99.  was  knight  service;  and  although  they  seemed  to  want 
some  oflhe  characteristic  qualities  and  circumstances  which  were  considered 
1   323  1  as  distinguishing  this  species  of  tenure;  viz  the  being  holden  at  the  will  of 
the  lord;  and  also  the  usual  evidence  of  title  by  copy  of  court  roll;  and  were 
alienable,  also,  contrary  to  the  usual  modq  by  which  copyholds  were  aliened, 
viz.  by  deed  and  admittance  thereon;  notwithstanding  all  these  anomalous  cir- 
cumstances, the  court  held  that  it  was  now  settled  in  courts  of  law,  that  these 
customary  tenant  right  estates  were  not  freehold,  but  that  they  in  efllect  fell 
within  the  same  consideration  as  copyholds;  and  that  the  quality  of  their  teoh* 
ure,  in  this  respect/  could  not  properly  any  longer  be  drawn  in  question. 
4.  Brown  v.  Kawlins.    T.  T.    1806.   K.  B,  7  East,  409;  S.  C.   S  Smithes 
And  when  .  Rep.  264. 

ever  anjr  The  tenants  of  a  manor  formerly  belonging  to  a  monastery,  holding  by  bor- 
conflicting  der  service,  and  the  defence  of  Tynemouth  castle,  under  copy  of  a  court  roll, 
*dd  "^  t"  *^^  whose  estates  passed  by  surrender  and  admittance,  showed  in  evidence 
fbow  ^y  surrenders,  as  far  back  as  they  existed  in  writing,  by  admissions  from  the 

whether      Hth  Eliz.  to  the  14  Oar.  I.  by  Exchequer  decrees  between  the  lords  and  te- 
land  if  copnants  in  the  lives  of  Eliz.  and  Jac.  1.,  and  by  an  inquisition  of  the  jury  at  the 
yhold  or     court  baron  of  the  lord  hi  the  *2  Jac,  2.  that  they  were  copyholders  of  inherit- 
f'^'^h"!?^  ance,  with  fines  certain,  holdinv  according  to  the  customs  of  husbandry  of  the 
tb^  ^g^y  j,f  manor,  for  according  to  the  custom  of  the  manor  generally)   without  stating 
the  proper  them  to  hold  at  the  will  of  the  lord.     On  the  other  hand,  proof  was  adduced  of 
ty  will  be    ministers'  accounts  in  the  30th  and  31st  H.  8  a  grant  of  the  manor  from   the 
looked  up   crown,  in  the  9th   Car.  1.  including  these   estates  under  the   name  of  te- 
on  as  con    nements  of  husbandry,  subsequent  mesne  conveyances,  reserving  the  coal 
toM^moiw    ^"^^8,  &c.  in  certain  districts,  and  admissions  from  1663  to  1777,  ^includine 
admissions  of  the  several  tenants  to  the  estate  immediately  in  question),  in  all 
which  the  tenants  were  stated  to  hold  at  the  will  of  the  lord,  as  well  as  accord- 
ing to  the  customs  of  husbandry  of  the  manor,  &c.   Evidence  was  also  brought 
forward,  proving  that  for  more  than  a  century  past,  the  lord  had  leased  the 
coal  and  limestone  under  the  copyhold  lands  in  different  parts  of  the  manor,  and 
''had  received  rent  for  the  same,  and  that  the  lessees  of  the  lord,  and  not  the  te- 
nants, had  taken  the  coal  and  limestone.    At  the  trial  a  verdict  had  been  found 
for  the  lord,  and  a  rule  had  been  obtained  for  a  new  trial. 

Per  Cur.  The  rule  must  be  discharged;  for,  admitting  the  evidence  on  the 
part  of  the  tenant,  as  to  the  nature  of  the  tenure  to  outweigh  that  on  the  part 
of  the  lord,  yet  the  acts  of  ownership  that  it  has  been  proved  were  exercised 

*  .^t  the  great  election  fr  Oxfordshire,  in  1754,  a  qnestion  arone  whether  free  copyhol* 
ders,  holding  according  to  the  custom  of  the  manor,  and  not  at  the  will  of  the  lord,  were 
entitled  to  vote.  Sir  William  Blackslone  wrote  a  tract  on  this  subject,  entitaled,  "  Coosido- 
rationa  on  Copyholders;"  in  which  he  contends  in  conformity  with  the  above  mai^inal  ab- 
stract, that  copyholders  of  this  kind  were  not,  by  the  old  law,  entitled  to  vote  for  knighte 
of  the  shire;  and  the  learned  commentator's  position  is  established  as  law,  by  the  st^tnte 
81  Geo.  2.  c.  14.,  which  enacts,  that  no  person  who  holds  his  estate  by  copy  of  court  roll 
shall  be  entitled  to  rote  at  the  election  of  a  knight  of  the  shrre. 
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by  the  lalter  explain  the  nature  of  the  tenure  according  to  the  custom  of  hus- 
bandry of  the  manor,  &c.  and  shown  in  aid  of  the  other  evidence,  that  the  free- 
hold was  in  the  lord,  and  not  in  the  tenants,  and  at^all  events,  ns  the  evidence  pre- 
ponderates so  much  in  favour  of  the  ]ord,we  will  not  disturb  a  verdict  given  for  him. 
Rule  discharged.  See  Carth.  432;  Co.  Cop.  s,  41 ;  4  Burr.  1961 ;  Ambl.  301.  I  S24  "| 
6.   Doe,  dem.  Cook,  v.  Davvers.  H.  T,  1796.   K.  B.  7  East,  321.  CoBtomary 

In  this  case  it  appeared  that  an  estate  was  parcel  of  a  manor,  and  demisable  n' ^  Ju 
only  by  the  licence  of  the  lord,  passing  by  surrender  and  admittance,  to  which  fgro  nb 
the  tenant  was  admitted  by  the  description  of  a  customary  tenant,  habendum  ject  to  the 
to  the  grantee  and  his  heirs,  tenendum  to  the  lord  by  the  rod,  according  to  the  general  law 
custom  of  the  manor,  by  the  accustomed  rent,  suit  of  court,  customs,  and  other  J|f  copy . 
services.     TheCourt  said.^this  estate  appears  by  the  case 'to  be  parcel'of  the^|^^»  " 
manor,  to  be  holden  by  copy  of  court  roll,  to  pass  by  surrender  and  admittance,  varied  by* 
to  have  been  leased  under  a  previous  licence  from  the  lord,  and  to  have  been  caatom.t 
surrendered  by  T.,  according  to  the  custom  of  the  manor,  to^'such  uses  as  she, 
in  or   by  her  last  will  and  testament,  in  writing,  should  appoint;  so  circum- 
stanced, it  appears  to  us,  that  whether  holden  at  the  will  of  the  lord  or  not,  the 
freehold  is  in  the  lord,  and  not  in  the  tenant;  and  that  with  respect  to  all  the 
questions  arising  in  this  case,  it  is  to  be  taken  and  considered  as  copyhold. 
(B)  Considered  with  referexcf  to  tueir  duration,  or  the  quantity  of 

INTEREST  THE  OWNERS  HAVE  THEREIN.J 

1 .  When  a  copyh«-»ld  escheats  the  lord  is,  as  has  been  already  seen,  under  no  S|f/    '^ 
obligation  to  regrant  by  copy;  he  may  keep  it  himself,  or  absolutely  destroy  its  i,^  nanUtdT 
demisable  properties,  by  turning  the  premises  into  frank  fee.  Yet  if  he  chooses  to  in  ^, 
grant  it  again  by  copy,  his  control  over  it  ceases  during  the  existence  of  the  which  are 
grant.     On  the  grant  being  made,  the  custom  of  the  manor  immediately  takes  if  "•'■Uy 
effect,  and  prescribes  its  extent  with  respect  to  the  estate  of  the^tenant.     The  «?V"**V*** 
lord  cannot  exceed  the  limits  prescribed  by  (he  custom;  he  may  grant  for  a  less,  apneH  f 
but  he  cannot  grant  for  a  greater  estate;  but  if  the  custom  warrants  him  toof  copV^° 
grant  in  fee  simple,  he  may  grant  any  other  estate;  since  all  others  are  inclu-  bold*  of  ia 
ded  in  a  fee;  4  Co.  23.  a;  Bullock  and  Dibley,  Co.  Lit.  52.  b;  and  see  Co.'^itanee. 
Cop. 

*  Privileged  copyholds  woold  perhnpa  be  the  belter  denomination  for  these  costomary 
estates,  not  held  at  the  will  of  the  lord;  tee  1  Watkins  by  Gov.  p.  692. 

t  There  is  besides  another  tenare,  mncb  of  the  same  nature  with  customary  estates, 
which  prevails  in  some  very  few  places  in  the  kingdom,  called  ancient  demesne;  vide  ante, 
vol.  I«  p.  612.      ^ 

t  It  may  be  here  mentioned  ihat  copyholds  are  equally  subject  to  trusts  as  freeholds;  see 
Aleyn.  Rep.  14;  2Ves.  681;  Cro.  Car.  44;  2  Ves.  267.  The  person  having  the  legal  es- 
tate is  tenant  to  the  lord,  the  trust  therefoie  may  be  created,  modelled,  transferred,  or  des- 
troyed, without  his  concurrence;  that  is,  without  surrender  and  admittance.  If  a  copyhol- 
der enters  into  an  agreement  for  sale  of  his  copyhold,  he  shall  be  considered  as  a  trustee 
for  the  purchaser,  and  shall  be  compelled,  if  living,  or  his  heir,  if  he  die,  to  surrender  ac- 
cording to  the  contract;  2  Ves.  681 .  If  a  trust  be  thns  expressly  declared,  it  is  prudent  to 
have  the  declaration  enrolled  in  the  books  of  the  manor,  that  it  may  be  preserved;  and  in 
order  to  avoid  fraud,  the  lord,  too,  by  consenting  to  the  trust,  would  be  bound  by  it,  and  not 
be  peroiitied  to  claim  against  such  his  own  act;  see  1  Blackst.  Rep,  167.  In  some  instan- 
ces a  separate  deed  will  be  necessary  to  declare  such  trusts;  as  in  the  case  of  a  charity; 
when  the  declaration  shoold  be  by  deed  enrolled  in  Chancery,  pursuant  to  the  statute;  9 
Geo.  2.  c.  86.  s.  I ;  Attorney-General  v.  Lord  Weymouth,  Amb.  20.  But  it  is  better,  if 
circumstances  will  permit,  to  have  the  trusts  declared  in  the  surrender,  and  so  entered  on 
the  court  rolls.  The  steward  will  not  very  readily  admit  the  trusts  on  the  rolls  if  the  object 
be  to  bind  the  lord.  In  most  manors  there  prevails  a  notion,  foonded  probably  upon  a  dic- 
tum in  Williams  v.  Lonsdalo,  8  Ves.  766.  that  if  the  trusts  appear  on  the  court  rolls,  the 
lord  will  be  implicated  in  any  breach  of  trust  which  the  trustees  may  commit.  This  how- 
ever is  clearly  not  the  case,  unlessjthe  lord  lends  his  assistance'  to  the  breach.  Another  re- 
mote foreboding  is  also  adduced  against  the  insertion  of  trusts  in  the  surrender,  that  on  the 
death  of  the  tiustee,  without  heirs,  the  lord  will  be  bound  by  the  trusts  to  which  he  is  pri- 
vy»  and  consequently  he  will  not  have  it  in  his  power,  in  the  event  sapposed,  to  deprive 
the  eeetui  que  trust  of  the  copyhold  estate  by  escheat,  as  be  would,  if  he  had  no  notice  of 
the  trusts;  see  1  Scriven.  463;  but  whether  the  steward  has  a  right  to  refuse  a  speciiication 
of  the  trusts  of  a  settlement  on  the  rolls  has  not  been  expressly  determined.  With  refer- 
ence to  uses  the  steward  may  call  for  a  complete  disclosare  of  all  the  uses  to  which  the  co- 
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t   325  ]  o.  Stanton  v.  Barnes.    H.  T.   1694.  K.  B.  Cro..  Eliz.  373. 

And  it  ifl  es  Upon  a  special  verdict  it  was  found  that  certaia  land  was  ancient  copyhold 
'j'***!*?**  land,  parcel  of  the  manor  of  A.,  and  devssable  in  fee,  or  for  life,  soluMmofLt  ea 
htAca^'^^  c..-pi:»i/t  extra  manm  tlomiiii.  A  surrender  had  been  made  to  the  use  of  oae 
torn  ia  u  ^or  life,  remainder  in  tail,  remainder  in  fee,  who  were  admitted  accordingly  by 
manor  to     the  tenant  for  life,  who  died.     The   question  was,   whether  the  remainder  in 

[  ^4^6  tail  was  .c;o'>d.  It  was  contended,  that  inasmuch  as  the  custom  was  found  ex- 
grant  it  prcssly  that  it  shall  he  s  'Iwnmodo  ea  capienii  extra  mamu  (Umtinij  it  ought  to 
copyhold  to  be  an  immediate  taking,  and  not  by  way  of  remainder;  and  that,  besides,  the 
andV^**     custom  will  not  warrant  any  estate  but  for  life  or  in  fee.     But  the  Court  were 

pyhold  tenement  m  subject;  for  per  Loid  Erskino,  C.  if  the  eutry  be  **  to  the  oses  of  each 
ft  aettlement,**  it  is  the  fanit  of  the  steward  to  have  so  received  the  sorrender:  he  had  a 
distinct  right  to  call  for  a  specification  of  those  uses;  and]  then  the  qoestion  is,  whether 
tiie  steward's  negligence  will  afford  a  ground  for  the  lord's  application  to  a  coort  of  equity 
for  discovery  of  the  deed.  The  court  inclined  strongly  to  favour  the  lord's  right  to  inspect 
the  deed,  but  the  case  turned  upon  another  point;  Kensington  v.  Mansell,  13  Vea.  244. 

But  a  tiust  is  frequently  implied,  or  raised  in  eqnity,  where  no  eipre^s  declaration  is 
made;  as  where  a  copyhold  is  granted  to  A.,  B.,  and  C,  and  the  whole  considdratioo  may 
be  paid  by  A.,  .  and  C.  shall  be  regarded  as  trustees  for  A;  case  of  Over  v  Dyer,  2  Coz, 
92;  Zinzon  v.  Taliiinge,  T.  Jones,  142;  though  the  presumption  cs  their  being  so  may,  in- 
deed, like  all  other  presumptions,  be  rebutted,  even  by  parol  evidence.  In  like  manner,  if 
copyholds  are  granted  for  two  nr  three  lives  in  succession,  and  one  only  pays  the  fine,  the 
others  are  trustet^s  for  him;  llumbold  v.  Rumbold;  in  2  Cox,  92;  Benger  v.  Drew,  1  Pr. 
Wms.  780.  And  this  rule  hold-c,  ulihough  the  customs  of  the  manor  expiessly  stato  that 
the  lives  shall  take  in  succession;  Sn.ith  v.  Baker,  1  AVa;  385;  or  though  there  be  not  any 
specific  custom  that  the  first  taker,  paying  the  whole  consideration  money  or  admission  fine, 
shall  take  the  entire  grant  beneficially;  Rundle  v.  Rundle,  2  Vern.  2fi4;  but  a  custom  that 
the  nominees  shall  take  for  thomeelves,  unless  a  trust  to  exclude  them  appear  on  the  i-oUs, 
has  been  held  a  reasonable  custom;  Edwards  v.  Fidell,  8  Madd.  237;  and  to  prevent  all 
questions  upon  the  subject,  an  expre:«s  declaration  whether  the  nominees  are  to  take  benefi- 
cially or  in  trust,  should  always  be  inserted  in,  or  accotnpany,  tbesorrender. 

Bnttif  the  cestui  que  vie,  or  person  having  the  legal  estate,  be  the  cbild  orchildren|of  the  per- 
son paying  thn  consideration  money,  the  presumption  will  be  changed  in  favorofsuch  child  or 
children,  for  whom  the  parent  was  morally  obliged  to  provide,  and  the  purchase  shall  be 
considered  as  an  advancement  or  provision  for  them;  Dyer  v.  Dyf;r,  2  Cox,  92;  but  such 
obligition  cannot  extend  to  a  ncphf.'W  or  niece;  Goodri^ht,  dem.  Langficid,  v.  Hodges, 
Lofll  280:  see  15  Ves.  43;  8  East.  354.  n;  1  Swanst.  13;  1  M.  &  S.  1;  1  Atk.  886;  1 
Ch.  C.  28.  261;  2  HI.  12.1. 

If  a  copyhold  be  surrendered  on  condition  by  way  ofmorlaage,  and  the  condition  be  brok- 
en, yet  the  equity  of  redemption  "hall   follow  the  descent  of  the  legal  estate;  thus,  if  the 
copyhold  were  in  borough  English,  the  equity  would  go  to  the  youngest  son;  or  if  it   were 
gavel  kind,  to  all  the  sons  equally;  2  Ves.  304.  Fawcctt  y.  Lowther.      And  it  is  the  snmc 
as  to  resulting  trusts;  as  in  the  case  of  an  undisposed   residue,  the  portion  undisposed   of 
shall  result  as  in  freeholds;  see  Goodright,  dem.  Lanj^field,  y.  Hodges,  Lofil.  280.     On    & 
sarronder  of  copyholds  in  trust  to  pay  debts,  so  much  of  the  estate  as  is  undisposed  of  for 
that  purpose  will  belong  to  the  surrenderor  or  his  customary  heir;  Lowes  v.  Haekward,  '8 
Yes,  166;  VV^ilson  v.  Major,  11  ib.  205.     So  the  trust  of  an  estate,  |7our  autre  eie,  of  co- 
pyholds shall  go  to  tho  executors  or  administrators,  as    if  it  had  been  of  the  treehold  es- 
tate; 2  Vera.  264.  Rundle  y.  Rundle;  and  the  caso  of  Goodright  dem.  Lsngficid,  y.  Hod- 
gee»Lofil.  280;  Howe  v.  Howe,  1  Vera.  4^5;  Clark  y.  Danvers,  1  Ch.  Cc.  810.     Unless 
the  heir  be  specially  named  to  take  in  preference,  aud  snch  equitable  estates  for  liyes  admit 
of  gueui  entails;  2  Pros.  Abs.  35s     But  a  distinction  has  been  made  with  respeet  to  trusts 
executed  and  executory;  for  in  the  execution  of  iho  latter,  the  Court  will  be  guided  by  the 
rule.H  of  the  common  law,  as  in  the  esse  of  an  executory  trust  for  the  heirs  of  the  body  of 
a  person,   in  guvel  kiiid  lands,    the  Court  will  decree  an  estate  to  the  eldest  son  and  the 
heirs  of  his  body,  with  remainder  to  the  second  son  and  the  heirs  of  his  body,  &c.  and  not 
according  to  the  custou*  of  gavel  kind;  seo.  :  Atk.  607.  Roberts  v.  Dizweil.     Aod  so  also 
in  the  case  of  borough   T  nglish  lands,  the  heir  at  common  law    shall    take   the    benefit  of 
the  executory  trust;  Slarkey  v.  Starkey,   in  Scacc,  cited   7  Bar.  Abr.  Uses  and  Trusts,  H. 
p.  179.  180.  Gwillim's  edit  ;  and  I  Jacob  and  Walker;  seo  I  P.  Wms.  786;  8  id.  20.  "2; 
Amb.  151;  2  Bl.   694;  2   Cox,  92;  2  Atk.  75;   15  Ves.  43;  10  Ves.  360;  1  Atk.  885;  I 
Vern.  415;  2  id.  264;  6  Ves.  688;  1  Ch.  Ca.  810;  1  Eq.  Ca.  Abr.  882.  pi.  8;  15  Ves.  43; 
16  Ves.  18S;  3  Salk.  367;  5  T.  R    574;   1  Swanst.  13;  18  Ves.  164;  1  Ves.  &Bea.  173.^ 
If  a  trust  be  created  of  a  cop\  hold,  and  the  trustee  die  without  heir,  so  that  the  lands  es- 
cheat, the  lord  shall  not  be  subject  to  the  trust,  but  shall  have  tho  lands  discharged  of  it;  I 
Sir.  454;  1  Bl.  166;  and  see  Coin.  Dig  Cop.  C.   1;  Bac.  Abr.  til.  Copyhold;  Sanders  on 
Uses  and  Tnistf;;  and  Gilbert  on  Vaea  and  Trusts  by  Sugden. 
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of  a  contrary  opinion;  for  in  that  it  is  limited  to  one  and  the  heirs  of  his  body,  ^^^^»  ff^ner 
it  is  not  v>id;  for  if  it  be  not  an  estate  tail,  ic  is  a  conditional  fee;  for  when  a  J!''  ■*  **" 
custom  warrants  a  greater,  it  shall  warrant  the  lesser  estate  also.     To  the  sec-  then^a"'*  *' 
end,  it  may  be  weli  limited  by  way  oi'  remainder   as  well  as  to  the  immediate  grant  of  a 
taker,   (or  when  the  custom  warrants  it,  it  cannot  restrain  a  fee  to  be  limited  copyhold  lo 
as  well  by  way  of  remainder^  or  otherwise:  and  he  in  remainder  and  the  par-  «  perKon 
tirular  tenant  make   but  one  estate,  and  in  that  it  is  found  that  the  custom  is  V^^  ^^%  , . 

n«ir«  of  BU 


even 
511;  Gilb.  Ten.  194;  Carter,  *2'2;  Moor,  173.    188;   1  Leon.  175;  Pop.  l!28;rntheab 

1  Sid.  -i68;  Cro.  Car.  45;  3  Lev.  3^27;  4  Mod.  86;   1  Salk.  189;  2  Atk.  lOl ;  wnco  of 

Burr.  206;  2  Ld.  Raym.  995.     See  3  Co.  8   a;  4  id  23.  a.  ^y  "Pecial 

3.  Doe,  D.  WiOHTwicK,  V    Tb'tby.  E.  T.  1775.  C   P.  2  Bl.  Rep.  944.  S.  *'"**®™- 

P.  Adams  V.  Hi\cloe.  M.  T.   1708.  K.  B.    11  Mod.  199.  ^^^  ^^^ 

Ejectment.     The  lessor  of  the  plainti^  claimed  title  as  heir,  or  issue  in  tail  quMiion  it 
of  a  copyhold  estate  in  the  county  of  S.  under  an  entail  originallv  cremated  by  whecbor 
surrender  the  f3th  of  December,  2  Jac.  2.  168^'',  and  upon  surrender  in  I7l^soch  eatate 
re-settled  in  the  same  manner.     On  the   '29th  of  September,  J  733,   one  W.  *®  limiied 
and  his  wife,  (the  father  and  mother  of  the  lessor  of  the  plaintiff^  she  being  ***  ^.^?® 
tenant  in  tail,  surrendered  this  estate  to  the  use  of  B.  C  ,  a  purchaser  in  fee,  a?"or  im  es 
tn  order  to  bar  the  entail;  soon  after  which  the  wife  died;  and   the  husband,  tate  tail; 
who,  if  the  estate  tail  was  not  barred  by  this  surrender,  would  have  been  ten-  and  al 
aot  by  the  curtesy,  died  in  175 1      At  the  trial  the  question  was,  whether,  by  ttioofh  it  is 
the  custom  of  this  manor,  an  estate  tail  can  be  barred  by  a  mere  surrender,  •?***  ^^^  ^7 
or  whether  there  must  be  a  common  recovery  for  that  purpose.     De  Grey,  C.  t//^JJJ2j* 
J.  made  use  ol^  the  following  observations:  this   kind  of  limitation  of  copy- co-opera  * 
holds  is  improperly  called  an  entail;  for  the  stat.  de  donis,  does  not  e.xtend  to  ting  with 
copyholds.     It  is  true  that  Lord  Coke  says,  1  Inst.  60.  a.  Chat  custom,  co-op-   [*.'>27  ] 
erating  with  the  statute,  may  make  an  entail.     But  the  contrary   is  held  in  .Scuitooo,  an 
Rep.  8;  and  in  Cro.  Car.  42.  it  is  said  that  ropy  holds  cannot  be  entailed  but®"'®^{^'' 
by  custom.     Bu;,  not  to  enter  into  these  ntr^cties  c^jncerning  the  den')miiiation  ^P.^^'" 
of  such  estates,  it  is  certain,  that  by  custom  in  very  raany  manors  estates  may  ^^i^J^  j*j,^[* 
be  limited  to  qualified  heirs,  and  particularly  to  the  heirs  of  the  body;  and,  observation 
when  so  limited  they  would  create  a  perpetuity,  unless  there  v.-ere  some  means  ban  been  r« 
devised  to  bar  them.     See  Cro.  Car  41.  45.  '  podiated; 

4.  Rob,  D.  Crow,  v.  BAi.owKRr..   H.  T.   179.3  .K   B.   5  T.  R.   104.  S   P.  From 

Taylor  v.  Shaw.  E.  T.    1665.  C.  P.  farth.  22.  J^»»wh  it 

In  this  case  I^ord  Kenyon,  0.  J,  said,  that  copyhold  estates  were  neither  ^^^  ^nxn 
within  the  stat  de  doms,  or  that  of  used;  nor,  said   he,  were,  they  properly  of  ej,  that 
Buch  a  description,  and  possessed  of  such  qualities,  as  to  render  them  entail  a- copy  hold*  * 
ble,  in  the  same  mode  as  freeholds,  unless  the  customs  of  particular  manors  are  not  the 
rendered  exceptions  lo  such  general  rules  allowable     See  3  Co.  8;  9  id.  105;  «nbject  of 
1  Leo.  175;  4  id.  61;  Cro.  Eliz.  149.307.  717.  907;   1  Roll.  Rep.  48;  Poph.  •°*™• 
33.  128;  1  Sid.  268.  314;  G-  db.  20.  holds,  by 

♦  And  io  Afoore  v.   Moore,  2  Vea.  60! ;  Amh.  279.    tlio  chancellor.   Lord  Hardwicke,  «be  opera 
ruled  tbat  it  waa  oeccesary  to  show  a  custom  of  creating  an  entail,  and  that  it  was  notsa-  t>o"  of  uio 
tiifactory  to  aay,  that  becaase  an  estate  might  be  surrendered  in  fee,.»f  /  aliter,  that  it  could  sUtnte^tfff 
be  entailed  under  the  stat.  of  West.  2;  and  to  show  merely  that  copyhold  lands  granted,  »«''**»» 
bad  been  granted  to  men  and  the  heirs  of  their  bodies,  did  not  prove  that  an  entail  might 
be  ere '.led;  but  to  do  tbat  it  must  be  ^hownthat  there  have  been  surrenders  in  tail  with  re- 
mainders over  (for  otherwise  tbat  estate  might  l>e  a  fee  simple  conditional,)  or  that  the 
lands  had  gone  in  course  of  descent  according  to  the  limitations,  so  long  a4  to  exclude   the 
aapposiiion  of  a  fee  simple  conditional.       And  in  this  case  the  chaucellor  observed,  that  it 
was  considered,  that,  before  the  statute  de  donis,  there  might  he  a  custom  in  manors   to 
create  estates  tail;  and,  indeed,    from    the  observations   that  have  fallen  from  several  dis- 
tinguished judges,  in  early   cases,  it  must  be  presumed,  that  such  a  custom  was  frequently 
found  to  have  existed  before  the  statute.     At  all  events,  an  imihemorial  existence  of  those 
privileges,  which,  under  a  limitation  to  a  man  and   the  heirs  of  his  body,  create  conatruc- 
live  estates  t.iil,  is  very  common,  and  has  frequently  availei*  in  questions  upon  copyhold  ti- 
tles; 80  that  where  a  repiainder  may  be  grafted  on   the  limitation  to  the  heirs  of  the  body, 
which  remainder  is  uiconsif«teiit  withn  fee  conditional,  or  where  the  tenant  is  permitted  by 
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[  S28  1  5.  Doe,  d.  Spencer,  v.  Clark.  H.  T.   1822.  K.  B.  3  B.&  A.  458. 

Aad  that  A  testator  devised  a  copyhold  estate  to  his  wife  ;br  life,  remainder  to  his  sod, 
where  a  ^,|j  jjjg  heirs  of  his  body.  There  was  no  custom  in  the  manor  to  entail  copy- 
tom*of  en'  ^^*^^^-  ^**®  ^^^  survived  his  mother,  and  had  issue;  and  having  become  bank- 
uiling  doea^up^  ^^  ^^^^  before- admittance,  and  before  any  bargain  and  sale  was  execut- 
not  exiflt,  ed  by  the  commissioners  of  this  estate.  The  question  which  arose  was, 
the  eatate  whether  any  and  what  interest  passed  by  the  bargain  and  sale  executed  after 
coatinaea  the  death  of  the  bankrupt  to  the  defendant.  Per  Cur,  We  are  of  the  opin- 
aa  at  com  j^^j^  ^y^^^  ^^^  effect  of  the  will  stated  to  the  court  was  to  give  to  the  bankrupt  a 
a  conditi'oo  ^^^  simple  conditional,  >he  condition  being  that  the  estate  was  to  become  ab- 
al  fee.  bar  solute  on  his  having  i^sue,  and  surviving  his  mother.  Both  these  events  hap- 
rablebysar  pened,  and  therefore  the  fee  simnle  conditional  vested  in  him      The  commis- 

render.*  thecostom  to  alien,  even  before  iaaoe  born,  in  prejadice  to  the  right  of  reverter,  an  ealate 
linnited  to  a  mao  and  the  heirs  of  hia  bod^ ,  in  in  the  natare  of  a  fee  tail  at  common  law, 
since  the  statote  de  cfonia;  and  where  from  a  more  jealous  preservation  of  the  right  of  rever- 
ter, such  remaindera  are  not  allowed,  oi  the  powor  of  alienation  originates  with  the  birth  of 
issae,  the  estate  is  in  the  nature  of  a  fee  conditional;  see  Gary,  80;  Stanton  v.  Barnes, 
Cro.  Eliz.  378t  Pnllen  v.  Middieton,  1  Mod.  483.  5th  edit. 

Mr.  Watkina  (vol.  1.  p.  159.,)  indeed,  observes,  that  it  may  be  freqnentljr  pmdent  to 
avoid  the  opposition  of  prejadice,  or  o  a  rigid  adherence  to  whai  is  deeaied  law  aa  con* 
secreted  by  certain  cases  and  precedents;  and  in  order  to  effect  thia  enc^,  a  tmat  may  be 
ereated  whenever  the  eastern  of  the  manor  will  warrant  a  grant  in  fee;  for  whenever  each 
arants  in  fee  are  allow  d,  the  cop«  holds,  which  may  be  so  granted,  m^y  be  entailed  in  ef- 
fect; if  not  by  eastoin  at  law,  they  may  be  so  in  eqaity,  withoat  it.  For  the  caatom  only 
binds  the  tenancy,  and  has  nothing  to  do  with  the  trust.  If  a  surrender  be  made  to  a  per- 
son and  his  heirs,  and  a  truat  be  declared  of  such  estate  to  another  and  the  heirs  of  his  bo- 
dy, a  court  of  equity  will  see  it  observed.  The  tmatee  and  his  heirs  are  tenants  to  the 
lord,  and  the  lord  has  nothing  farther  to  do  with  it.  The  trust  is  between  the  tenant  and 
the  eettui  que  use,  and  solely  the  sahject  of  equity, 
^  *'  But  this  doctrine"  says  Mr.  Coventry,  '  Watkins,.  p  219.  n.  **  may  be  fairly  ques- 
tioned. The  main  point  is,  would  a  court  of  equity  interfere  with  aueh  a  trust,  and  see  it 
observed.  It  is  presnnied  that  it  would  not,  unless  by  way  of  appeal;  for  the  lord  of  tha 
manor  is  chancellor  in  his  own  court,  aa  well  as  judge  at  the  common  law.  But  suppose 
the  Court  of  Chancery  would  notice  a  truat  framed  as  above,  could  it  apply  the  rulea  re- 
lating 10  freeholds  to  a  trust  of  copyholdji?  Could  it  say  to  an  eldest  son,  you  are  entitled 
to  the  estate  beneficially,  in  the  face  of  a  cudtoui  which  time  out  of  mind  has  carried  thOfCo- 
pyhold  tenement  to  the  youngeat  son?  certainly  not;  for  if  such  a  doctrine  could  be  main- 
tained, it  would  convert  all  copvhold  tenures  into  mere  trusts  to  attend  the  inheritanre. 
The  object  of  the  learned  author's  deed  of  trust  ia,  to  create  an  entail  in  copyholds  where 
such  an  edtdte  is  not  warranted  by  custom,  on  the  ground,  that  though  the  custom  wilt  not 
allow  an  entail  of  the  legal  interest,  yet,  wheraver  the  estate  may  be  granted  in  fee,  it  maj 
be  entailed  in  effect  by  surrendering  the  leg:il  estdte  to  a  trustee  in  fee,  and  creating  an  en- 
tail in  the  equitable  or  beneficial  interest.  Lord  Hardwicke  had  previoaaly  ahown  the  fott- 
lity  of  this  scheme.  In  the  cnuree  of  his  judgment  in  Pullen  v.  Middleton,  he  declared  that 
the  truft  estate  of  a  copyhold  can  in  no  case  be  capable  of  an  entail  where  the  legal  es- 
tate is  not;  9  Mod.  484,  It  is  unnecessary  to  discuss  the  matter  further.  The  doctrine 
must  now  be  considered  eiploded,  though  some  gentlemen  of  great  eminence  still  continue 
to  treat  it  as  doubtful.  Mr.  Preston,  however,  nas  adopted  Lord  Hardwicke's  position  as 
perfectly  unembarrassed  by  the  learned  author's  reas<^ning.  *  When  the  legal  estate,*  ob- 
serves that  erudite  and  sententious  writer,  *  does  not  admit  of  a  direct  entail,  the  rule  is, 
tequitas  nequitur  legetn;  and  as  the  property  does  not  admit  of  an  entail  at  law,  it  equal- 
ly exdudes  an  entail  in  equity ;  and  the  intention  of  the  parties,  however  strongly  express 
ed,  cannot  vary  the  law;  1  rres.  Conv.  168;"  see  Atherley's  Marriage  Settlements,  p. 
564 

*  **  The  leading  distinction  between  a  fee  tail  and  a  fee  simple  conditional  is,  that  when 
a  copyholder  surrenders  to  the  use  of  another  and  the  heirs  of  his  body,  withoat  a  custom 
to  entail,  this  is  a  fee  conditional;  and  by  Godbolt*8  Rep.  of  Rayden  v.  Monlster,  "  no 
reversion  is  IcAin  him,  but  only  a  possibility  of  reverter;"  Godb.  868;  but  if  the  customs 
warrant  an  entail,  then  a  substantive  sia'e  reverts  to  the  surrenderor,  which  he  may  devise 
or  transfer.  Hence  it  follows,  that  the  two  separate  and  distinct  estates  in  analogy  to  the 
estate  tail  and  remainder  in  fee  in  freeholds  cannot  exist  in  the  same  person  at  one  and  the 
same  timo  of  copyholds,  the  conditional  fee  being  drowned  and  destroyed  in  the  absolute 
fee,  except,  indeed,  the  custom  permit  the  power  of  entailing,  and  then  Fuch  estates  may, 
it  is  conceived,  unite Jn  the  same  person  atone  and  the  same  period,  without  merger.  But 
in  that  case,  though  a  surrender  will  bar  the  remainder,  it  has  been  thought  informal  for 
such  person  to  obtain  an  admission  to  an  estate  inlfee  at  once,  because  nnil  the  party  be 
admitted  tenant  in  tail,  with  remainder  to  himself  m  fee,  he  cannot  bar  that  entail  by  sur- 
render; I  Ca.  &  Opns.  158;*'  see  1  Watkins  by  Cov.  p.  217.  n. 
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Btoners  might  therefore  execute  a  valid  conveyance  of  the  estate  after  his 
death,  pursuant  to  i  Jac.  1.  c.  15.  s.  17. 

6.  Doe,  o.    Wightwick.v  TRrnr.    E.  T.   1775.    C.  P.  2  Bl.    946;    S.  C.  Where, 

Skin.   307.  S.  P.  Martin  v.  Mowlix.  2  Burr.  946:  S.  P.  Anon.  H. however, 
T.    1403.   K.  B.    Lloft,398.  there  i.  a 

In  this  action   ;of  ejectment    a  verdict  had  been  found  for  the  plaintiff,  in  ^^^'^ 
respect  of  copyhold  lands,  vhich  the  jury  had  at  the  trial  found  could  not  he  allowing  an 
barred  by  a  surrender.     A  rule  nisi  had  been  obtained  for  a  new  trial;  and  it  entail,  cer 
was  now  argued  that  where  there  is  not  a  particular  method  n  the  lord's  court  tain  modes 
for  barring  entails,   a  general  or  common  surrender  was  sufficient  either  in    [  ^^  J 
law  or  equity;  that  it  was  also  the  best  and  most  beneficial  way  tor  the  tenant,  ^^ }^  * 
for  the  law  would  com|)elthe  lord  to  accept  a  surrender,  but  not  to  receive  aopSrate^M 
plaint.     The  Court   made   the  rule  a)):«olute;  and  said  that  a  surrender  was  ^  bar  to  its 
quite  sufficient,  where  there  was  no  custom  to  exclude  it;  and  observed,  that  contina 
as  the  verdict  that  had  been  recorded  excluded  the  power  of  barring  by  sur-ance,  in 
render,  the  only   question  was  whether  there  was  evidence  enough  of  a  cus-  confonnity 
torn  to  bar  by  surrender  only,  and  noticed  a  fact  which  had  been  substantiated  J*    „g  ^f 
in  evidence,  viz.  that  such  custom  appeared  to  have  been  at  least  coeval  with,  done"in*  ^ 
and  in  two  instances  prior  to,  any  custom  to  bar  by  recovery      Rule  absolute,  freehold  ea 
See  2  Vern.  702;  2  Ves.  602.  606;   Ki^ch,   178;    I  Roll.   Abr    603;   1  Lev.ses.    In 
136.  Gilbert  on  Copvholds,  2d  edit.  178;  3d  edit.  191;  Cro.  Jac.  105;  Moor,«>"«  »* 
637;  Sty.  450;  Cro   Eliz.  -^80   391.  non  enuib 

•nrreoder  only;  and  in  others  both  by  sarrendor  and  recovery.*  K«^*5*k'* 

7.  EvERALL  V.  Smalley.  M   T   17  13.  K.  B.  I  Wils.  26;  S.  C.  2  Stra.  1197.'*"'*|*  ^^ 
Ejectment  of  copyhold  lands  in  the  county  of  N.     A  case  was  reserved  for  ^"^  '^  ^ 

the  opinion  of  the  court,  wherein  it  was  stated,  that  within  the  manor  of  C.  j^^theone 
where  the  land  was,  there  were  two  customs  of  barring  estates  tail,  which  had  q^^^^  jg  ^^^ 
been  used  within  the  said  manor  time  out  of  mind;  one   way  was  by  common  I  SSO  1 
recovery,  the  other  by  surrender    in  fee  to  the  purchaser  or  vendee.     £.  S.  inconeist 
on  the  marriage  of  his  son  R.  surrendered  the  premises  to  his  said  son  R.  and  ent  with 
S.  his  wife,  and  their  heirs  in  general  tail ;  they  had  issue  E.  S.  their  son  and  *he  exut 
heir,  who  after  their  deatfis  became  tenant   in  tail:   and  on  the  27th   March, ^"^^^r  JJ* 
1729,  surrendered  the  premises,  according  to  the  custom  of  the  manor,  to  J.  ^^^^^  ^^^ 
M.  and  heirs  in  fee,  who  dying,  left  R.  M  his  heir  and  plaintiff's  lessor.  The  de-  oor.f 
fendant  was  H  S.  son  and  beir  of  E  S.  who  surrendered  the   premises  to  J. 
M.  as  aforesaid  in  fee.     The  question  was,  whether  the  defendant,  FI.  S.,  the 
heir  in  tail,  was  barred  by  the  surrender  in  fee,  there  being  also  a  custom 
within  the  same  manor  of  barring  by  recovery. 

*  And  eT»!n  a  surrender  to  the  use  of  a  will  is  sufficient,  if  the  cutom  does  not  prescribe 
any  particalar  mode  of  aflfecring  a  bar  to  entails;  2  Ves.  60' ;  S.  C.  Amb.  279;  2  Ves.  604. 
"It  should  also  be  borne  in  'nind,  that  whether  the  entail  is  docked  by  surrender,  recove- 
ry, or  otherwise,  the  remainders  over  and  in  reversion  are  barred  as  well  as  the  estate  tail; 
Otwav  y.  Hudson,  2  Vero-  583.     But  it  should  seem  from  some  observations  of  the  Mas- 
ter of  the  Rolls,  in  Highway  v.  Banner,  I  Bro.  C.  B.  52H.  thit  a  tenant  in  tail  in  remain- 
der cannot  bar  hli  estate  tail  by  surrender,  without  the  concurrence  of  the  particntar  tenant 
in  possession.     This  anomaly  then  occurs;  the  courts   profess  to  place  entails  of  freeholds 
and  copyholds  on  the  same  footiuj^;  whereas  a  freehold  tenant  in  tail  in  remainder  can  bar 
bis  issoe  by  fine,  although  the  tenant  for  life   will   not  concur;  ,bnl   upon  the  princi}  le  in 
Brown,  a  copyhold  tenant  in  tail  in  rem  linder  cmnot   bar   his    issue   without  the  concur- 
rence of  the  tenant  for  life,  hocause  a  fine  of  copyholds  in  the  customary  court  is  not  men- 
tioned in  the  statute  of  fines,  and  will  not,  therefore,  without  a  special  custom,  effect  a  bar 
to  that  estate.     It  ia,  however,  oltservnble,  that  the  reason  why  a  tenant  in  tail  in  remain 
der  in  frefsholdi  cannot  snfl*er  a  recovery,  namely,  that  he  cannot,  without   the  assistance 
of  the  immRdiato  tenant  of  the  freehold,  procure  a  good  tenant   to   the   prefcipe,  appears 
very  inapplicrtble  to  the  case  of  a  copyholder  surrender,  which  may  he  as  well  of  a  rever-    v 
sioo  as  of  an  estate  in  possession.   It  is  scarcely  necessary  to  add,  that  customary  freeholds 
are  subject  to  the  same  rules  in  respect  to  the  creation  and  bar   of  entails  and  remainders 
over  a«  copyholds,  and  indeed  to  all  other  rales  applicable  to  the  latter  tenure;'*  see  1  Wat« 
kins  by  Coventry,  p.  235.  n. 

t  The  most  general,  the  most  solemn,  and,  according  to  Lord  MansfieTd,  8  P.  Wms.  10. 
the  most  proper  way  of  barring  the  entail,  w  by  lecovery  in  the  lord's  court,  on  a  plaint, 
analogous  to  a  recovery  in  the  superior  courts.  Willidins,  Serjeant,  in  a  recent  case,  con- 
tended, that  the  proceedings  in  a  court  of  this  description  are  not  to  be  canvassed  with  the 
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Per  Cw\  It  seems  fo  be  agreed  by  the  counsel  on  both  sides,  that  an  en- 
tail of  a  copyhold  may  be  barred  by  a  recovery  or  by  a  surrender  in  fee,  with- 
in a  manor  where  there  is  no  custom  for  barring  by  recovery ;  but  it  is  insisted 
on  one  side,  that  these  two  customs  cannot  stand  together.  It  has  long  been  a 
c^  ntroverted  question,  whether  copyholds  could  be  entailed;  it  is  now  at  this 
day  said  they  may ,  by  custom  co-operating  with  the  stat.  de  d(mi8\  but  such  doc- 
trine is  untenable.  The  statute  de  dnnis  created  no  new  estate.  Copyholders  are 
no  more  than  tenants  at  will;  and  it  is  by  the  will  of  the  lord,  and  his  mere  con* 
sent  only,  that  they  are  permitted  to  limit  their  copyholds  in  this  or  that  way, 
either  by  surrender,  or  as  the  custom  happens  to  be;  and  surely  the  lord  who, 
of  his  mere  will,  permits  a  limitation  to  J.  S.  and  the  heirs  of  his  body,  may 
permit  J.  S,  to  alien  the  same  by  surrender.  Nobody  ever  thought  that  copy- 
holds were  within  the  stat.  de  d^mia.  Barring  entails  in  copyholds  has  been 
much  talked  of  but  we  think  there  is  no  such  thing,  it  is  only  a  way  invented 
and  permitted  by  the  lord  to  get  rid  of  the  entail.  The  true  reason  of  the  issue  in 
tail  being  barred,is  the  recovery  over  in  value.  Now  there  can  be  no  such  thing 
in  case  of  a  copyhold;  we  think  the  surrender  is  a  better  way  if  the  lord  permita 
it,  because  cheaper. 

8.  Doe  d.  Waj.lhead,  v.  Ossivgbhooke.  E.  T.  1824.  C.  P.  9  B.  Moore,  68. 
•o  which  Action  of  ejectment  to  recover  certain  copyhold  premises,  as  devisee  in  tail; 
where  the  ^^^  ^°'^  nuestion  was,  whether  a  custom  existed  within  the  copyhold  manor  of 
evidence  ^'  *^  ^^  entails  by  surrender  as  well  as  by  a  recovery  su  ^ered  in  the  court  of  the 
[  33 1  ]  lord  of  the  manor.  On  the  part  of  the  lesser  of  the  plainti  it  was  contended  that 
wae  of  a  the  custom  was  to  bar  by  recovery  only,  and  47  instances  were  adduced  of  entails 
costom  to  having  been  so  barred,  t^or  the  defendant  it  was  insisted  that,although.there  exia- 
bar  estates  j^d  a  custom  to  bar  by  recovery,  yet  that  there'was  also  a  custom  to  bar  by  surren- 
holds"  bo?J  ^®''  **"^»  *®  evidence  of  this  custom,  seven  instances'  were  proved  of  entails 
by  recovery  '^'^^ing  been  so  barred.  The  judge  left  it  to  the  jury  to  say  whether  the  cua- 
and  Barren  tom  was  to  bar  by  recovery  or  surrender.  They  found  that  the  custom  was  to  bar 
der,  and  by  recovery,  and  accordingly  fonnd  a  verdict  for  the  lessor  of  the  plaintiff.  A 
h'Vi'l?*  ^^^  *"*^^  ^^^  "^^  granted,  on  the  ground  that  the  judge  ought  to  have  left  it 
to  the  ''  ^^  *^^  ^^^y  ^^  ^®  ^  '  ^"*  ought  also  to  have  stated  that  a  custom  to  bar  by  sur- 
to  8«iy,  render  might  exist  consistently  with  a  custom  to  bar  by  recovery,  and  was  not 
whether      inconsistent  therewith. 

the  CBstoiu  was  to  bar  by  recovery  or  surrender,  without  stiting  fo  them  that  they  nnigfat  be  both  gsod 
and  consistent  with  one  another,  the  Coort  granted  a  new  trial. 

9.   PuLLP.v  V.  MiDDr.ETov.  Lincolu's  Inn  Hall.  March  15.  9  MhI.  483. 

Lord  Hardwicke,  in  deciding  this  case,  which  related  to  the  barring  of  an 
And  where  estate  tail  said  that  all  possible  endeavf>urs  ought  to  have  been  used  to  have 
a  sorrender  bsif re(]  jt  jp  jjjg  ordinary  way;  and  the  rules  of  the  common  law  in  regard  to 
be°  proved  ^^®  barring  of  such  estate  tail  ought  to  have  been  pursued  as  near  as  possible, 
a  bare  de  'according  to  the  case  of  Atway  v.  Hutton,  "2  Vern.  588,  where,  in  the  case  of 
vise  wa*f  a  tenant  in  tail  of  a  copyhold  estate,  with  a  remainder  over,  the  trustees  refu- 
even  held  sed  t>)  shrrc'ider  the  estate  to  him,  and  be  brought  his  bill  to  compel  them:  and 
t°  h°*  *h**^  pending  that  suit,  he  went  to  the  lord's  court,  and  offered  to  surrender,  but  was 
to  an  en  *'''^^"^^»  "o^  having  the  legal  estate,  and  thereupon  he  made  his  will,  and  de- 
tail, vised  his  estate  to  his  wife  and  children.     The  Court  conceived  the  will  suf^ 

ficient  to  bar  the  entail  of  a  tru^t,  he  having  done  all  he  could,  and  decreed  the 

estate  to  go  according  to  the  will.     See  J  Atk.  526. 

same  dccaracy  as  the  judgments  of  the  coartsin  Westminster-hall,  which,  be  said,  appear- 
ed from  Ash  ▼.  Ogle,  I  Vern.  867;  Show.  Par.  Ca.  67;  where  n  conomon  recovery  in  a 
court  baron  was  supported,  thoagh  erreneo'js,  not  merely  on  the  ground  ofitsbeinga 
common  assniance,  but  because  it  was  snflTered  in  a  court  baron.  It  is  also  ot)servable,  that 
if  a  copyholder  sue  by  petition  in  the  lord'<4  court,  .nd  the  lord  proceed  to  jadgmeot,  thoogh 
no  appeal  or  writ  of  error  will  lie  frntn  such  judgment,  yet  the  Court  of  Chancery  will 
correct  the  proceedings  in  case  any  thing  against  conscience  be  found  therein;  Christain  v. 
Cnrren,  I  P.  Wms.  830.  But  in  Bell  v.  Cnndale,  Amb.  1 01.  the  Court  of  Chancery  would 
not  entertain  a  bill  to  rectify  an  error  in  a  recovery  suffered  of  a  copyhold  estate,  aAer  the 
lapse  of  a  great  length  of  time,  as  against  a  purchaser;  see  1  Watkins,  by  Cov.  p.  221.  n.  . 
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10.  Snowe  v.  Cc TLrn.  T.  T.  1664.  K    B    1  Lev.  135;  S.  C  1  Sid.    152;  8, 

C.  1  Keb.  567;  S.  C.  Sir  T  lU.  164. 

In  ejtjctment  tried  at  bar,  a  special  verdict  found  that  husband  and  wife  were  It  !»«■  bee« 
seised  of  a  copyhold  to  them  and  the  heirs  of  the  husband,   that  the  husband •*'^»  ***■* 
surrendered  to  the  use  of  his  will,  and  demised  the  lands  to  the  heirs  of  the  ^'j*"'  .    . 
wife's  body,  if  they  attained  the  age  of  14  years  and  died   without  issue;  that  "nt^w  to" 
she  took  a  second  husband,  by  whom  she  had  isauo,  but,  before  tho   issue   at- the  mode 
tained  the  age  of  14,the  wife  and  second  hu4)and  suffered  a  rf^'overy  in  thr  court  of  barring 
of  the  manor.    It  was  now  made  a  question,  whether  the  dv\\<(*  were  barred  by  •buUs,  a 
the  recover/;  and  the  judges  agreed  that  as  it  was  an  executory  devise,  it  was  •■''•"^•'^  * 
not  barred  by  the  recovery,  and  much  more  in  the  case  of  a   copyhold  the  re*  proper  wt. 
covery  is  no  bar  without  custom,  and  no  rust  »m  is  f 'und  of  barring  estates  by 
conunon  recovery.     But  the  Court  being  divided  as  to  the  principal  point,  no 
judgment  was  given,  but  the  cause  was  agreed  to   be  adjourned  into  the  Ex- 
chequer Chamber.     See  2  Vern.  705:  S.  C  Gilb.  Eq.  Rep.  109;  S.  C.  2  Eq. 
Ca.  Abr.  714;  Pre.  Ch.  4':>5;2  Ves.  604;  Poph.  129. 

n.  Axov.  H.  T.  1774.  K   B  LIofH,  398.  [  832  1 

There  was  a  custom  alleged  in  this  case  to  exist  in  the  manor  of  K.  S.  that  Consequent 
estates  within  the  manor  were  entailable,  and  that  a  recoverv  was   absolutely  '^  where 
necessary  to  bar  the  estate  in  tail,  where  a  fine  wouiJ  be  necessary  to  bar  at  J"******"  •f* 
common  law.  Contrary  evidence  was  adduced, — sometimes  of  barring  by  sur-  both  5-  ,„, 
render,  at  other  times  bv  recovery.     The  judge,  upon   the  trial,   lefl  the  case  render  and 
to  the  jury,  observing,  that  the  custom  might  be  both  wavs;  but   said,  that  a  recovery  in 
surrender  was  the  natural  way;  and,  ifthere  was  a  custom  both  ways,  the  pre-  ***®  **™\ 
ferable  way,  as  the  most  natural,  was  the  m  st  easy  and  least  expensive.  manor,  the 

12.   Roe,  d.  Brnnett,  v.  Jkffery.  M.  T.  1813.  K.  B.  !2  M.  &.  S  92.  S.  P.  mJ^I^JJi- 
Doe,  d.  WioriTwicK,  v.  Tkuey  E.  T.  1775.  C.  P.  2  Bl.  947.  able. 

The  question  at  the  trial  of  this  cause  was,  whether  there  was  a  custom  with-  Unlen,  in 
in  the  manor  to  bar  entails  by  surrender,  and  I  he  defendant  proved  one  instance  deed,  there 
in  support  of  that  custom;  but  there  was  also  proof,  on  the  part  of  the  plaintiff,  shoaldhave 
of  one  instance  of  a  recovery  by  a  tenant  in  tail      Upon  this  evidence  the^**"™*"? 
learned  judge  directed  the  jury  to  find  for  the  defendant;  and,  on  motion  for  «rtJ2g!!?*  ? 
new  trial,  the  Court  of  King^s  Bench  held,   that  alth^  ugh  the  act  undisturbed  barriof  by 
did  not  make  a  cust'im,  yet  it  might  be  evid*  nee  to  prove  the   custom,  as  in  recovery. 
Doe  v.  Mason   3  Wils.  63).     DampitrJ.  added,  that  if  frequent  instances  of  And  thoee 
barring  by  recovery  had  been  proved,  which  is  imormstent  toim  the  mode  6y  ««r^  *^"'P"* 
rendevy  there  would  have  been  weight  in  the  argument  that  the  single  instance  |*]'^^ 
of  a  surrender  did  not  support  the  custom.  ^j^m  ^^^ 

13.  Doe,  d.  D^uncey,  v.  Dauncfy.  T.  T.  1817.  C.  P.  7  Taunt.  674. 

It  appeared  in  this  case  that  J.  D  being  seised  in  tail   of  certain  copyhold  Although  it 
lands,  surrendered  to  the  use  of  his  will,  and,  after  devising  the  same  to  the  de-  i«  to  be 
fendant,  died  without  issue;  whereon  the  plaintiff  claimed  the  property  as  heir  J?*fT*Kt 
in  tail.     A  question  now  arose,  whether  the  surrender  would  operate  in  bar  of^^ijienife  is 
the  estate  tail.     In  support  of  the   plaintiff  *s  case  .'0  instances  of  recoveries  safgeieat  in 
having  been  suffered  to  bar  estates  tail  were   produced,  in  opposition  to  only  the  cate  of 
one  of  a  surrender  for  the  same  purpose.     On   this   it  was  contended  that  the  arorrender, 
evidence  was  inadequate  to  establish  a  custom  to  bar  entails  of  copyhold  estates  becaase  it 
by  surrender.     The  defendant  had  a  verdict,  and,  on  a  rule  w«  for  a  new  tri-^  thellnrer 
aI,Gibbs,  C.  J.  said'  we  think  it  expedient  that  a   further  investigation  of  this  ^et  of  thoea 
case  should  take  place,  as  many  new  facts  may  appear,  and  many  new  points  who  make 
may  be  raised      The  question,  as  it  appears  to  us,  is  not  as  to  the  respective  the  evi 
strength*  of  the  evidence  in  support  of  the  custom  of  barring  such  estates  by  re- <*•**•••* 
covery  or  by  surrender,  but  whether  both  such  customs  may  not  have  a  con- 
current existence.     Reason  docs  not  oppose  the  position;  and  we  think  the 

*  In  a  late  case,  47  inatancea  of  barring  by  rftcovery,  and  7  of  baning  by  surrender, 
were  proved;  bat  the  judge  omiued  10  state  that  these  customs  might  be  concarrent,  and 
the  jnry  foand  that  a  recovery  was  necessary.  The  Court  of  Common  Pleas,  however, 
on  a  motion  for  a  now  trial,  referred  to  the  above  cnses,  as  conclusive  on  the  point,  that 
both  cuatoroa  might  be  concorrently  good,  and  made  the  rule  absolute;  2  Bing.  70. 

VOL.   VT  5^ 
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\  333  ]  fact  of  a  surrender  having  been  used  for  this  purpose,  though  a  single  instance^ 
is  strongly  in  favor  of  it,  as  it  was  made  expressly  to  bar  an  entail,  and  with 
the  concurrence  of  the  steward,  who,  it  appears,  derived  far  greater  emola- 
ment  from  the  mode  by  recovery.     Rule  absolute.     See  3  Wils.  63. 

14.  Dunn  v.  Green.  T,  T.  1724.  3  P.  Wms  9. 
Afaio,  if  a  A  copyholder  in  tail  accepted  a  grant  from  the  lord  of  the  manor,  of  the 
cbpjbolder  freehold  and  fee  simple  to  him  and  his  heirs,  and  died  indebted  by  bond,  wbere- 
^  T'  ^^^  m  "*  ^**®  ^eiTi  were  bound ;  and,  on  a  bill  brought  by  the  bond  creditor,  for  satis- 
o?ihe^rae  ^^ctiou  out  of  the  assets  led  by  the  obligor,  the  question  was,  whether  the  pre- 
hold  of  th«  mises  were  assets  by  descent,  and  liable  to  the  bond.  The  Lord  Chancellor, 
premises  after  time  taken  to  consider  of  it,  thus  delivered  his  opinion:  unless  itiie  ez- 
I  334  I  pressly  found  that  the  custom  of  the  manor  allows  of  entails,  then  this  is  a  fee 
h%\d  by  conditional,  and  plainly  merged  by  the  grant  of  the  freehold  in  fee;  butsuppo- 
^Py*  ^  sing  the  custom  of  the  manor  does  warrant  entails,  yet  the  copyhold  is  extin- 
b«  •xtin*  guished,  because,  in  the  eye  of  the  law,  that  is  but  an  estate  at  will,  and  must 
gaished,*  DO  merged  by  the  grant  of  the  freehold.  The  premises,  by  such  grant,  are 
Um  Ufnited  severed  from  the  manor;  consequently  the  custom  of  the  manor  cannot  corro- 
esute  be  borate  the  legal  estate  at  will.  The  copyholder  cannot  hold  of  himself,  and 
**"!i2f  ♦  *^®  copyhold,  though  entailed,  is  swallowed  up  in  the  greater  estate  of  the  free- 
'    '  *  *'ADd  the  entail  in  the  crpyhold  will  be  eztingnisbed,   and   the   remainder  over  also* 

provided  it  be  to  tbo  enfranchised  copyholder  immediately  in  fee;  bat  if  the  remainder  or 
reversion  in  a  fee  be  in  a  stranger,  that  person,  it  is  conceived,  may  bring  hi«  bill  in  eqoily 
to  compel  the  grantee  of  the  freehold  to  settle  the  enfranchised  estate  on  himself  fn  tail» 
with  remainder  to  soch  stranger  in  fee.  It  may  be  thoaght,  perhaps,  that  the  remainder- 
man has  no  saeh  eqaity,  on  the  principle  of  Cann  v.  Cann  1  Vem,  480.  that  a  tenant  in  tail  has 
Aill  power  OTor  the  inheritance,  since  he  may,  by  smrender  or  recovery,  obtain  the  fee.  It 
is  admitted,  that  if  the  enfranchising  copyholder  hod  been  tenant  for  life,  the  remainder- 
man mav  soe  in  equity  for  a  conveyance  of  an  estate,  corresponding  with  his  interest  in 
the  copyhold  premises.  The  remainder-man,  after  an  estate  tail,  is  seised  of  an  estate  aafirm- 
\y  vested,  and  as  incapable  of  being  dcntroyed,  bot  by  a  certain  prescribed  mode,  as  a  re- 
Ibainder-man  after  an  estate  for  life,  and  consequently  he  shonld  have  as  roocb  eqoity,  w 
the  latter,  to  soe  for  a  restitution  of  his  rights,  since  they  are  not  barred  by  legal  means^ 
aod  an  intention  to  bar,  however  express,  will  not  in  equity  even  have  that  effect.  It  may 
be  true  that  the  Temainder-man,  and  the  reversioner  expectant  on  an  estate  tail,  are  to  some 
purposes  treated  in  equity  as  mere  cyphers;  Amb.  54;  but  it  is  conceived  that  such  princi- 
ple will  not  warrant  the  broad  position  of  Mr.  Cox,  in  his  note  to  8  Pr.  Wms.  10.,  that  tbo 
remainder-man,  in  tbo  case  in  question,  is  destitute  of  all  equity  against  the  enfranchised 
copyholder  in  tail.  By  a  grant  of  the  freehold  to  a  copyholder  in  tail,  the  legal  estate  ia 
fee  passes  to  him  in  socage;  and  the  copyhold  tenure,  and  all  estates,  rights,  and  interesta 
therein,  are  completely  absorbed  and  annihilated  as  to  that  particnlar  tenement;  but  in  e- 
^uity,  it  is  submitted,  the  tenure  only  is  considered  to  be  chanced,  the  esUtes  of  the  par- 
ties remaining  as  they  existed  in  the  copyhold  tenure  before  enfranchisement.  It  is  there- 
fore scarcely  correct  to  cla.«s  a  grant  of  the  freehold  among  the  means  of  barring  an  entail 
in  copyholds;  for  in  fact  it  does  not  bar  the  entail  in  equity;  an  equitable  recovery  after  en 
frmnchisement  being  a  necessarv,  or  at  least  a  prudent  assurance  to  efleetnate  that  object;*' 
1  Watk.  by  Gov.  p.  286;  see  i  Bro.  Ch.  Ca.  516;  2  Ves.  jun.  625;  Carter,  6^  Clay,  138; 
16  East,  406;  49  E.  8.  7;  50  E.  8.24;  Brooke's  Ab.  tit.  Anc.  Demesne,  pi.  8.  and  Confir- 
mation, pi  5;  8  Ves   609;  9  id.  462i  5  M.  Sc  S.  154. 

1  So  if  a  person  be  a  tenant  in  tail  of  a  trust  of  copyhold,  and  accept  a  surrendef  of  thelegal  es« 
tate  from  the  other  trustees,  it  will  bar  the  entail  and  remainders  over:  Gray  me  v.  Grayiae, 
1  Welkins,  p.  179;  and  this  doctrine  receives  some  sanction  from  the  case  of  Otway  ▼. 
Hudson,  2  Vem.  688;  but  it  must  be  recollected,  that  in  the  latter  case  the  intent  to  ac- 
quire  a  fee  simple  was  not  only  evident,  but  that  the  tenant  in  tail  di<f  every  thing  io  hie 
'  power  to  effect  a  bar  by  the  forms  prescribed  by  the  custom  of  the  manor.  It  is  clear  that 
in  freehold  cases,  whilst  the  legaLand  eqaitahle  estates  remain  distinct,  the  ceatui  que 
trust  nan  only  bar  the  entail  and  remainders,  by  the  same  acts  as  would  be  good  if  the  i^i- 
tato'were  legal,  and  that  evidence  only  of  an  intention  to  acquire  and  pass  a  fee  simple 


87;  Salyiu  v.  Thornton,  cited  in  the  two  last  cases:  and  see  Radford  V.  Wilson,  8  Atk. 
815.  When  an  entail  may  be  barred  by  surrender  only,  it  is  probable  that  a  court  of  equi- 
ty would  deem  a  surrender  of  the  fee  simple,  from  the  trustee  to  the  cetfui  que  trust,  a 
sufficient  bar  to  theenUil,  as  in  the  case  ofGrayme  v.  Grayme;  but  where  the  custom  of 
the  manor  requires  other  forms  to  be  puisued  to  bar  an  entail  of  the  legal  estate,  it  is  ap- 
preheaded  that  the  court  wonid  not  coasider  the  union  of  the  legal  fee  with  the  equitaUa 
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hold;  and  as  the  tenant,  after  such  time  as  he  took  the  grant,  did  not  himself   [  336  ] 
continue  a  coppyholder,  so  his  son,  on  the  descent  of  the  freehold,  is  likewise 
no  copyholder,  which  may  be  said  from  son  to  son  ad  infiniium.     Moreover,  if 
the  entail  of  the  copyhold  he  not  extinguished,  it  will  be  a  perpetuity,  since 


entail,  or  any  other  ael  operating  aa  a  declaration  of  intention  only,  to  be  a  bar  of  an  en- 
tail of  copyheldfl,  anlesa  indeed  onder  very  pecaliar  circnmstances,  calling  for  the  aid  of  the 
Goart,  aa  in  Otway  y.  Hadaon.  Bat  while  the  equitable  entail  and  the  legal  eatate  are  in 
••▼eral  persona,  each  entail  mnst  be  harred  by  aome  act  of  the  tenant;  for  thongh  it  be  bat 
aa  eatate  in  equity,  it  will  not  be  deviaable  onlass  the  enUil  be  barred;  aee  1  H.  Bl.  461. 
Roe,  dem.  Eberall,  he.  v.  Lowe. 

It  ahottld  aeem,  therefore,  that  a  recovery  may  be  Buffered  in  the  manor  eonrt  of  an  equi- 
ty in  eopyholds,  analogous  to  that  relative  to  freehold  property,  and  indeed  that  the  same 
mode  ahonid  be  adopted  for  the  barring  of  an  equitable,  as  it  woald  be  neoeaaary  to  pnraue 
for  the  purpose  of  deatroying  the  legal,  entai',*  see  3  Atk.  815;  8  Ves.  120.  A.  was  equita- 
ble tenant  in  tail,  with  remainders  over  of  a  copyhold  estate,  and  the  legal  interest  in  the 
same  tenure  descended  to  him;  the  Vice  Chancellor  held,  that  in  order  to  operate  aa  a 
merger,  the  equitable  and  legal  estate  mnst  be  of  the  same  quality;  that  an  estate  tail  and 
fee  simple  were  not  of  the  same  quality;  and  therefore  thnt  there  was  |[iotany  merger  in 
the  case  before  him;  Merest  v.  James,  6  Madd.  118.  In  reference  to  the  analogy,  which  it 
ia  necesaary  to  preserve  between  a  legal  and  equitable  recovery,  it  is  open  to  remark,  that 
in  a  case  where  the  legal  tenant  of  copyhold  landd  surrendered  to  the  use  of  the  person  na- 
med tenant  in  the  plaint  for  suffering  a  customary  recovery,  and  the  equitable  tenant  in  tail 
was  vouched  and  vouched  over,  it  became  a  question,  whether  the  equitable  tenant  in  tail 
by  being  vouched,  and  by  having  procured  the  surrender  to  be  made  by  his  trustee,  without 
naving  been  party  to  the  surrender,  had  given  the  equitable  estate  of  freehold  to  the  inten- 
ded tenant  in  the  recovery.  The  title  thus  circumstanced  was  considered  too  doubtful  to 
be  accepted;  but,  individually,  the  gentle  nen  who  considered  this  case  thought  there  were 
strong  grounds  for  supporting,  the  recovery;  1  Pres.  Conv.  27.  It  should  be  added,  that 
the  same  fines  will  be  due  on  an  equitable  recovery,  aa  would  be  incurred  if  the  parties 
were  admitted  and  suffered  a  legal  recovery.  Sucn  at  least,  appears  correct,  judging  from 
the  doctrine  of  analogy,  though  on  the  anthority  of  Kitch.  128.  a  different  opmion  has 
been  formed:  1  Pres.  Conv.  159, 

But  it  should  be  noticed,  says  Mr.  Coventry,  in  his  notes  to  Mr.  Watkins  on  Copyholds, 
vol.  1.  p.  240.  n.,  in  connexion  with  the  doctrine  here  under  discussion,  that  an  equitable 
•ntail,  and  indeed  any  trust  estate  of  a  married  woman  in  copyholds,  b  generally  consider- 
ed capubleof  being  transferred  by  a  fine  at  common  law;  yet,  some  gentlemen  are  said 
to  bo  dissatisfied  with  this  position,  (I  Pres.  Conv.  160.)  on  the  ground,  it  is  assumed,  that 
neither  the  legal  nor  the  equitable  interest  in  copyhold  lands  can  be  found  by  a  fine,  which 
they  affirm  is,  coram  nanjudice;  and  therefore  these  gentlemen  suppose  a  decree  in  equi- 
ty to  be  the  only  effectual  mode  of  barring  the  entail  or  trust  estate  of  a  married  woman  in 
copyholds.  This  question,  as  is  evident,  must  depend  on  another,  whether  the  king's 
court  at  Westminster  have  any  immediate  jurisdiction  over  copyholds,  concurrent  with  the 
customary  courts 

Lord  Chief  Baron  Gilbert,  on  the  jurisdiction  of  the  Court  of  Common  Pleat,  observes, 
that  if  the  courts  at  Westminster  intrench  on  the  privileges  of  the  courts  not  of  record,  aa 
the  court  baron,  hundred,  or  county  court,  the  latter  (as  between  themselves  and  the  en- 
croaching party)  may  demand  cognizance,  that  is,  desire  that  the  cause  be  determined  be- 
fore them;  but  the  defendant  cannot  plead  that  the  king's  court  hath  no  |urbdiction  to  de- 
termine the  cause,  for  the  granting  the  franchise  does  not  take  away  the  jurisdiction  of  the 
king's  writ;  it  merely  transfers  a  concurrent  jurisdiction  to  the  lord  of  the  liberty;  and  when- 
ever the  king's  courts  intrench  on  his  jurisdiction,  he  may  make  hia  claim  and  demand 
that  the  eaiwe  be  determined  before  him;  Gilb.  C.  P.  192. 

Althougn,  therefore,  Mr  Scriven,p.  85.,  founds  his  opinion  to  the  contrary,  on  the  prin- 
ciple that  a  fi-  e  could  not  have  been  levied  of  a  use  at  common  law,  and  that  it  is  only 
sinee  the  statute  of  uses  that  the  judges  have  allowed  a  fine  of  the  equitable  interest  in  free- 
bold  cases  to  have  the  same  force  as  a  fine  of  the  legal  estate;  citing  Bro.  Ab.  tit.  Fineu  pi. 
4;  1  Ch.  Ca.  49.  218.  268;  Ca.  Temp.  Talb.  41;  1  Cruise.  210;  it  may  bo  inferred,  from 
what  has  been  stated  above,  that  a  fine  of  copyhold  landi>,  in  the  king's  courts  at  Westmin- 
ster, is  not  a  fine  coram  nonjudiee;  but  has  an  operation  by  tortious  alienation  to  disseise 
the  lord  of  hiri  freehold,  and  create  a  new  estate  of  fee  simple  in  the  conu^e  provided  the 
copyholder  does  no  act  afterwards  to  acknowledge  the  tenancy.  Mr.  Coventry,  in  his  notes 
to  Watkin's  Copyholds,  (vol.  2,  p.  84.  n.)  has  observed,  that  the  king's  Court  of  Chan- 
cery having  concurrent  jurisdiction  with  the  lord,  in  matters  of  equity,  is  a  confirmatory 
Ihct  iffi  fuTOV  of  the  jnrisdietion  of  the  other  superior  comrts.     But  whefhtfr  tMs  il  (ho  true 
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A^^^^J  15.  Grantham  V  Con.F.i.  E  T.  1672.  K.  B.  -2  Saund.  422;  S.  C.  2  Keb. 
Wi^f^  823.  S.  P.  PiLKiNGTo.N  V.  SrA>Hor.  M.  T.  1C66.  K.  B.  1  Sid,  314;  S. 
iate"  toil  in      ^   2  Keb.  127;  S.  C.  Sly.  Ucp.  232. 

copyholds  Ejei  tment  on  a  lease  made  by  W.  M.  and  W.  W.  On  a  trial  at  bar,  it 
is  for  thu  was  ruled  by  the  Court,  on  evidence,  that  where  one  W\  S.  was  tenant  in  tail 
lord  to  seize  of  divers  copyhold  lands  in  the  manor  of  W.  in  the  county,  of  Y  and  made  a 
cerfeS^or"  ^^'^y"^^*")^  ^^^"^^  ^^^  -'  •  years,  with  ut  license  <jf  ihe  lord,  to  commit  a  f»»rfpiture, 
feitnre,  and  ^^^^^^  l^^ase  was  presented  in  the  copyhJd  court,  and  the  lands  seised  into  the 
[  336  J  f'ands  of  the  lord,  according  to  the  custom  of  the  man  )r,  and  S.  appointed  the  for- 
then  to  re-^®*^"*"®  *o  ^^  ^or  the  benefit  ol  one  A  S.  and  his  heirs;  and  it  being  proved  that 
^raDt  nccor  there  was  a  custom  to  cmmit  such  forit  ituria  on  ];u^po^e  to  bar  the  entails  of 

although  A.  S. 
_  I?  sold  the  manor 

derfwho""^^  ^!^  ^*  ^'  ^^'*^°  afterwards  admitted  A*  S.  (the  lessors  of  the  plaintiff  being 
may  com  •^jmitted  before"),  yet  A  S.  by  his  admissjf  n,  had  a  go  d  tide  against  the  lessor 
pelsochre.  o!  the  plainti  ,  and  the  forfeiture  was  only  i:i  the  nature  of  a  surrender,  or  a 

avoid'the  pP€»"ation  of  the  fine;  whe'Iier  it  will  I  ar  by  non-claim  or  csloppoi;  whether  it  will  bind  the 
ill<;sne  acta  '®*°®.*"  ^^'''  '"'^  cJispl.ico  \hi}  rem  itriors:  whether  ii  will  convey  nny,  and  what  estote ;  whe- 
Of  thelord  •  *^*'  *^  "^'^  ^  '*  fo«feiiuro  in  favour  of  tln^  lord;  whrlher  a  second  fine  wiH  have  a  difibrent 
and  more  potent  effect  iL.n  tha  first  (i  dortrine  advanced  by  Coke,  2  Inst.  6i8.  and  adop- 
ted by  T.  Raym.  462.;)  whether  the  frntliold  may  be  obtained  bj  feoffment  and  fine,  as 
stated  by  Mr.  Preston,  I  Con  v.  260;  wlwit  tiuie  the  lord  is  allowed  to  revt^rst  the  fine  by 
writ  of  disceit;  these,  and  similnr  questions,  involve  doctrines  of  such  great  obscarity,witli 
reference  to  the  old  l.iw  of  tenures,  that  a  definitive  opinion  cnnnot  Well  be  formed  on  any 
of  them. 

♦  But  this  mode  of  barring  an  entail  is  only  ndoptcd  in  co»np!i.incc  with  the  established 
usage  of  the  particular  manor.  If  ench  usa^^e  be  not  prescribed,  a  recovery  or  sarrender  is 
hud  recoarse  to,  for  eroding  a  bar.  But  a  custom  to  bar  an  entail  hy  forfeiture  and  re  grant 
has  been  ndjodrred  good.  Aa  such  forfeiture  and  rc-granl  are  regarded  as  meroly  the  instrn- 
ment  or  form  of  enabling  the  icnant  to  destroy  the  entfiil,  they  me  considered  as  wholly 
Bobservient  to  that  end.  The  tenant,  therefore,  nsu.»ll>  tnaKcs  a  lo  i30,  wiihout  licence,  and 
not  warranted  by  the  custom,  or  else  snrrenders  by  the  custom  to  .«  purchaser,  who  makes 
sach  a  lease,  to  the  end  th.it  a  forfeiture  njny  be  incurred,  and  the  lands  on  seizure  be  re- 
granted  by  the  lord  to  the  person  whom  the  Ie.Sii?or  shill  nasisa  On  8a:h  lease  the  lord  sei- 
zes the  copyhold  as  a  forfeiture,  and  imniedialely  rogranls  it  to  the  person  designated.  For 
the  whole  procedore  being  a  mere  form  fo-  effecting  a  bar.  the  lord  is  only  an  instrument, 
and  compellable  to  re-g'-.mt  to  the  person  nominated,  as  in  the  ca^e  of  a  common  sarren- 
der; Grantham  v.  Copley,  2  Suund.  422. 

It  may  not  be  here  unacceptable  to  the  peruser  of  this  work  to  subjoin  the  opinion  of  Mr. 
Scrtveo,  on  a  case  which  came  before  him  connected  with  the  effect  of  a  bar  of  an  eeute 


a  short  time,  precisely  on  the  plan  adopted  when  the  tenant  for  life  and  person  next  imme- 
diately in  remamder  to  tail,  are  the  tenants  to  the  lord,  and  where  no  coverture  or  other 
disability  exists;  and  as  an  equitable  entail  may  bo  barred,  where  a  recovery  is  the  custom- 
ary mode,  by  the  tenant  for  life  and  tenant  in  tail  joining  in  a  surrender   to  a  tenant  to  the 


onlail,  where  the  custom  of  foifeiturc  and  re  grant  prevails;  but,  unless  it  can  be  shown 
that  the  recovery  and  lease  foi  b.rring  an  entail  of  copyholds  are  declaratory  actsonly.  and 
that  the  forms  and  principles  which  apply  to  a  recovery  of  a  freehold  estate,  oi  common 
law  lease,  are  not  essential  or  applicable  in  copvhold  cases,  I  am  not  prepared  to  admit  that, 
under  a  title  so  circumstanced,  as  that  to  which  I  am  at  present  adverting,  the  entail  and 
renia.nder  would  bo  considered  to   be  barred,   by  the  leai^e  of  the  equitable  tenant  for  'life 


r  "",  "'  «  .'  .7  ''■'^:"®  *^^*"^"  ^®"^"^  >"  '^»'  >n  possession,  and  whether  the  estate  tail  is 
logal  or  equi  able,  d  feme  covert,  I  conceive,  being  incapable  of  granting  a  lease  of  copy- 

?.°t  f  \T" .  ^i''  fi"V''°"'r?  '"'"'  ^"'^  ""'^'  P-  334.  n;  so  that  po  me  preconcerted 
act,  tending  to  the  dmherison  of  the  lord,  would  perhaps,  in  the  case  of  a  feme  covert,  be 
the  only  u:ode  of  effecting  a  coii,p!ele  bar  to  the  entail  in  those  Humors,  where  the  r,ct 
of  ror.eiture  by  the  tenant,  and  a  sul,f.equj>nt  re-gran  I  by  the  i.)rd,  is  iho  only  one  presciib- 
ed  by  the  custom.  J  !„8  difticulty  x-.aa  got  over  in  the  above  instance,  by  joining  the  trus- 
tees  (the  tenants  to  the  lord)  in  the  lease  with  the  tenant  for  life  and  iho  feme  covert  and 
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common  recovery,  and  the  lord  could  not  admit  any  other  than  him  to  whom  [  S&7  ] 
it  ^ras  linfiited  by  the  tenant  so  making  such  forfeiture;  hut  cestui  que  uacy  after 
his  admission,  si  all  have  it,  and  the  lord  cannot  otherwise  dispose  of  it;  and 
wherever  cestui  que  use  is  admitted,  he  shall  avoid  all  mesne  acts  or  disposi- 
tions made  by  the  lord,  as  he  should  if  a  surrender  hath  been  to  his  use,  and 
he  had  afterwards  been  admitted  a'^cording  to  the  surrender  See  Cart.  6. 22; 
Co.  Cop.  s.  48;  Tr.  112;  1  P.  Wms.  17.  1  Ld.  Raym.  G27;  2  Ves.  257;  ! 
Brownl.  127. 

16.  Roe,  d.  Eberill  and  others,  v.  Lowe.  T.  T.   1790.  C.  P.   1  H.  Bl.  Again;  a 

AA-^  dormant  en 

•  •*  •  •  •  'I    w  II  w 

In  this  case  which  related  to  a  multiplicity  of  facts  relative  to  the  validity  <>^pre$ume<^ 
a  devise   of  an  equity   in  a  copyhold,  &c  ,  Lord  Ix>Uf;hborough   made  use  of  to  have 
the   following  observations:  this  hrin^  it  to  the  question  whether  the  estate  been  cnt 
tail  is  barred.     It   has  been  arirued  that   it  was  barred   bv  the  will  of  A .  B.  off,  where 
Now,  though  it  is  true  that  the  dpvise  of  an  equity  in  a  copyhold  requires  no  wcral  of 
surrender,  yet  that  is  where  the  testator  has  a  devisable  estate.     The  entail  Jr®  ""."*  *^j 
must  first  be  barred      The  party  must  have  .done  some  antecedent  act  ^o  ena- (eQ^otin 
ble  him  to  devise.     Here  no  such  thing  was  done;  and  the  will  of  A.  B.  did  tail  have 
not  operate  long;  there  was  no  length  of  possession  against  the  entail,  on  been  admit 
which  to  presume  a  surrender.  ted  aa  heirs 

her  husband,  the  wife  being  iieparately  examined  aa  to  her  consent  to  the  lease,  stating  the  ■  « 
intent  of  the  forfeitore  very  fully  opon  the  face  of  the  lease;  and  in  that  case  there  appear-  ^ 
ed  to  be  no  possible  objection  to  the  trustees  joining  in  barring  the  entail  and  the  remainder 
over,  as  the  only  contingent  limitation  was  to  the  issue  of  the  tenant  for  life,  whose  estato 
wast  to  be  restored  noder  tbd  re-grant  from  ihe  lord,  and  the  remainders  were  all  in  favour 
of  the  tenant  for  life  and  feme  covert.  But  where  there  are  contingent  trusts,  it  is  possi- 
ble that  this  mode  might  not  meet  with  the  assent  of  the  trustees,  and  if  they,  in  the  exer- 
cise of  their  discretion,  should  not  think  it  proper  to  join  in  giving  effect  to  the  wishes  of 
the  parties,  I  conceive  that  a  court  of  equity  would  not  compel  tb^fn  to  do  so;  ahhoogh,  if 
they  concurred,  i'  would  obii|(C  a  porchaiier,  it  would  seem,  to  accept  the  title.  This,  Isttb- 
mit,  isdedncible  ffoiii  ihb  case  of  niscoe  s.  Perkins,  '  Veo.  k.  Ueam.  491.  in  which  Lord 
Eldon  said:  *  the  cases  are  uniform  to  ihid  extent;  that,  if  trustees,  before  the  first  tenant  in 
tail  is  of  age^  join  in  destroying  the  remainders,  they  are  liable  for  a  breach  of  trust;  aitd 
so  is  every  purchstser  under  them  with  notice;  but,  when  we  come  to  the  situation  of  troa- 
tees  to  preserve  contingent  remainders,  who  have  joined  in  a  recovery,  after  the  first  ten- 
ant in  tail  is  of  age,  it  is  difficult  to  say  more,  than  that  no  judge  in  equity  has  gone  the 
Jength  of  holding  that  he  would  punish  them  as  for  a  breach  of  trust,  even  in  a  case  where 
they  would  not  have  been  directed  to  join.  The  result  is,  that  they  seem  to  have  laii'  down, 
as  the  safest  rule  for  trustees,  but  certainly  most  inconvenient  for  the  general  interests  of 
mankind,  that  it  is  better  for  ^hp  trustees  never  to  destroy  the  remainders,  even  if  the  te- 
nant in  tail  of  <ige  concurs,  without  thi«  di/ection  of  the  court.  '  The  next  consideration,' 
added,  his  lordship,  *  is,  in  what  cases  the  court  will  direct  them  to  join;  and  if  I  am  to  be 
governed  by  what  ray  predecessors  have  done,  and  have  refused  to  do,  1  cannot  collect  in 
what  cases  trustees  would,  and  would  not,  be  directed  to  join;  as  it  requires  more  abilities 
than  I  possess,  to  reconcile  the  difl*«rent  cases  with  reference  to  that  question.      They  all,  ' 

however,  agree,  that  these  trustees  are  honorary  trustees;  that  they  cannot  be  comp<».lled  to 
join;  and  nil  the  judges  protect  (heai-^elves,  from  saying  that,  if  they  had  joined,  they 
would  be  punished;  always  aastiming  that  the  tenant  in  tail  must  be  2 1.'  And  the  pur- 
chaser in  that  case,  resisting  the  title,  on  the  ground  that  trustees  to  proserve  contingent  re- 
mainders joining  in  a  recovery  with  the  first  tenant  in  tail  who  had  atuincd  21,  weie  guil- 
ty of  a  breach  of  trust,  was  compelled  to  perform  his  contract."  And  see  2  Vern.  688;  2 
Atk.  526;  9  Mod.  488. 

*•  Previous  to  the  pa!4sing  of  the  last  act  the  banjain  and  sale  of  commissioners  of  bankmpt 
of  a  copyhold  estate  entniled  on  the  bankrupt  was  considered  a  bar  to  the  iarae  in  tail,  and 
all  remainders  over;  the  slat,  of  21  J.  1.  c.  19.  though  not  expressly  mentioning  eopy- 
holds,  being  held  to  extend  to  them;  et  vide  6  G.  4.  c.  08;  but  now  sec  6  G.  4.  c.  16. «. 
64.  which  luis  accepted  copyholds;  ante^  vol.  3.  p.  681.  688. 

A  recovery  of  cop^holdji  does  not  alter  tlio  course  of  descent;  but  if  the  person  sofier- 
ing  the  r<ft«)very  should  be  entitled  to  part  of  the  esute,  by  descent  from  the  maternal  an- 
cestor, and  to  other  part  by  purchase,  the  former  will  go  to  the  heir  ex  parte  maternu^  and 
the  latter  to  the  heir  ex  parte  paterni;  5  T.  R.  104;  Willes.  444, 

And  acco  ding  to  Dell  v  Higden,  Mo.  358.  pi.  488.  the  recovery  in  value  can  only  be 
of  copyhold  land*  within  the  manor. 

It  U  also  proper  to  notir^e  here,  that  oquily  will  not  relieve  against  an  erroneous  recovery 
of  copyholds,  or  decree  the  lord  of  the  manor  to  entertain  a  plaint  in  ibe  nature  of  a  wnt 
ef  error  or  false  judgment,  on  a  bill  by  a  remainder-man,  af\er  an  entail  spent  for  many 
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[  338  ]    17.  Kebn  ▼.  KiRBY.  E.  T.  1675.  C.  P.   1    Mod.   ^200.  S.  P.  Smartlb   v. 

HftTing  Penh\llow.    I  Salk.   188;  S.  C    :)  Silk.  181;  S  C.  2  Ld.  Raym.  994; 

Bowconsid  s   Q   ^  yi,^\    qq 

onnherit^  The  following  case  was  alluded  to  by  S  »rth,  C.  J.:  A.  B, ,  copvholder  for 
ance,  copy  ^'^^^  ^^  consideratitm  of  20/.,  surrendered  to  the  use  of  one  C.  D.,  who  was 
holds  for  admitted  for  life,  and  died  in  the  life-time  of  A.  B.  The  latter  contended 
lires  must  that  he  was  entitled  t  >  the  premises  again  for  the  residue  of  hiq  own  life;  for, 
be  meDtion  by  ^^q  general  surrender  to  C.  D.,  a  qaasi  possibility  of  reverter  remainder  to 
hid  ^^'"^^l^-  But  all  the  court  conceived  he  was  not  so  entitled ;  for  his  estate 
mlf  well  ^^  determined  by  the  surrender;  and  there  was  no  difference  to  this  purpose 
be  granied  between  a  surrender  to  the  use  of  another,  and  a  surrender  generally;  tor  if 
Ibr  ene,  a  tenant  for  life  surrender  to  the  use  of  another,  and  the  lord  grant  to  that 
two,  er  other,  he  is  merely  in  by  the  /o"i,  and  n>t  by  the  copyholder  who  surrendered; 
^^'^^rd*^***  but  if  the  copyholder  in  fee  surrender  ti>  the  use  of  another  for  life,  who  is 
to^  cm  A^i^itted,  he  is  quoin  by  the  copyholder,  and  by  his  death  the  copyholder  shall 
torn  of  the  have  it  again;  but  not  so  here  Vorth,  C.  J.,  in  commenting  upon  the  case, 
manor  of  is  reported  to  have  said,  that  it  must  be  understood  as  applying  to  copyholds 
which  Lhejr  in  such  manors  where  the  custom  warrants  only  customary  estates  for  life, 
¥"  ^^  and  not  to  copyholds  granted  for  life,  with  a  remainder  in  fee,  where  the  cus- 
*'"'  torn  warrants  a  grant  in  fee. 

I   **53^  J  'C^    COVSIDRRED    WITH    REFERENCE    TO    THE    TIME    OP   THEIR   F0SSBB8I05. 

Flora  what,    Head  v.  Tyler.  E.  T.     1697.  K.   B     12  Mod.  123     S.    P.  Stocker  v 
^^  \ll  Edwaros.  E  T,  1684.   K.  B.  2  Show.  ^98. 

quantity  of  P^i*  H'dt,  C.  J  If  there  be  a  copyhold  estate  for  life,  remainder  to  B.^ 
interest  in  and  the  tenant  for  life  forfeit,  it  is  not  such  a  determination  as  to  let  in  the  re- 
copyhold  mainder,  but  the  lessee  shall  enjoy  it  during  the  life  of  tenant  for  life.  See  9 
land,  that  q^  1Q7.  ,  r,,i,  Abr.509:  ^  C'im.  Dig.  (^Opyhold;  S  T  R.  163  173. 
ud^'  ^*  ^^  ^^dnaU.  has  been,  it  in  hoped,  a<<icertainftd.  With  regard  to  the  time  of  their  enjoyment» 
'°  "*  '  nothing  need  be  aaid  as  to  entates  in  poateaaion;  but  the  doctrine  of  copyhold eatatea  in  ex- 
pectancy require  more  minute  consideration. 

'.  Roe,  D.  C   EMETT,  V   Brigos    M.  T.   181^2.  K.  B.   16  East,  .406. 
A  conta         »phe  Court,  in  this  case,  after  determining  a  point  which  is  collateral  to  the 
mainder      position  in  the  margin,  said:  this  brinies  us  to  the  second  question;  whether, 
may  be  cro  considering  this   as  a  contingent   remainder  to  the  children  of  R.  C. ,   who 
ated;t  of    should  be  living  at  the  time  of  his  d<?ath,  there  was  a  freehold  in  the  lord  mif- 

years;  tliongh,  if  there  is  an  '>rror  in  any  adversary  proceedings  in  the  customary  court, 
equity  will  interpose;  Ash  v.  Regie,  and  the  Dean  and  Chapter  of  St.  PauPs,  I  Veni.  ft67; 
Sho.  Par.  Ca.  67.  PatishiPs  case;  1  Danv.  750.  Edward's  case;  Lane  98.  cites  S.  C. 
Slade  et  ux  v.  Dowlond  in  false  judgment,  2  Bos.  &  Pul.  676;  Christian  v.  Carren,  I  P. 
W.  380,  and  see  iiUo  Bell  v  Cundall,  .\mb.  101.  where  the  Court  of  Chancery  would 
not  entertain  a  bill,  to  rectify  an  error  in  a  recovery  suffered  of  a  copyhuM  estate,  aAer  the 
lapse  of  a  great  length  of  time,  and  as  against  a  pnrchaser. 

Reference  may  be  here  mode  to  the  act  of  47  Geo.  S:  sess.  2.  c,  8,  by  which  it  will  be 
seen,  that  a  feme  covert,  as  well  as  persons  not  being  under  coverture,  may  snfller  a  reco- 
very in  the  customary  cosrt  by  attorney,  to  be  constituted  as  is  mentioned  in  that  act. 

*  So  under  a  custom  to  grant  for  lifn,  he  mav  grttnt  durante  viduetate;  4  Co.  29.  b; 
6.  C.  Cro.  Eiiz.  82^,  Co  Cop.  s.  33.  tr.  66;  but  a  grant  for  a  greater  e«tate  than  is  pre- 
scribed by  the  custom  would  be  void;  Co.  Cop.  s.  4  .  tr.  90;  ib.  s.  38.  tr.  65.  There  are 
in  many  manors  both  copyholds  of  inheritHnre  and  for  lives,  and  such  a  custom  i^  good;  but 
a  l^rant  of  the  latter  for  lives,  with  a  remHinder  in  fee,  would  be  void  as  to  the  remainder; 
Kitcb.  170.  In  othf*r  manors  it  is  the  custom  to  grant  for  years,  renewable  on  payment  of 
a  ane  certain  by  any  perso  1  entitlpd  to  the  term;  Cro.  Jac.  671 ;  which  custom  would,  it  if 
conceived,  warrant  a  grant  for  years,  if  the  grantee  should  so  long  live;  Watkin'a  Cop.  by 
Cov.  66.  n.  But  a  custom  to  renew  copyholds  for  lives  can  only  be  supported  by  irome- 
Diorial  usage;  and  if  the  custom  fail  to  point  out  the  peraon  entitled  to  this  benefit,  it  is  li- 
able to  be  impeached  for  uncertainty.  In  the  absfinr.e  of  sach  custom,  the  benefit^or  tenant 
right  of  renewal,  as  it  i^  commonh  called,  is  matter  of  pure  grace  and  favour  with  the  lord, 
vide  Co.  Liu.  290.  h.n.  1.  s.  1 1 ;  Pow.  Mortg.  '96;   >  id.  i096. 

t  With  respect  to  contingent  remainders  of  freeholds,  it  is  a  settled  rule  that  they  muit 
vest  during  the  continuance  of  the  particular  estate,  or  eo  imtanti  that  it  determines. 
And  the  reasons  of  this  rule  were,  that  there  must  have  been  a  tenant  in  existence  to  per* 
form  the  services  of  the  feud,  and  to  answer  to  the  praeipe  of  a  stranger,  and  aleo,  aathe 
remainders  were  only  portions  of  the  eame  estate  equally  with  the  parltcular  one,  uad  so 
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firient  to  support  it;  this  being  a   customarv  estate  where  the  freehold  is  ia  which  the 
the  l'>rd.     Where   a  contingent   remainder  is  created  out  of  a  common  fee  **^'''**"  ^°^*' 
simple  estate,  it  must  have  a  previous  os^a»e  of  freehold  to  support  it,  and  t^©  fj^ju "been 
destruction  of  every  such  previous  estate  ben)re  the  remainder  vests,  destroys  ^^k now 
the  remainder;  hut  where  the  remainder  is  created  out  of  what  may  be  called  ledged  t-> 

formed  together  hot  one  and  the  :ianie  estate,  no  portion  conld   exist   when    the  estate  of 
which  it  was  a  portion  whs  atteriy  at  an  end      Bot  these  reasons,  it  is  said,  do   not  imme- 
diately apply  to  copyholds,  as  the  freehold  lemains  in   the   lord;   see  Lovell  ▼,  Lovell,  8 
Atk.  13;  Milway  v.  Hnogerford,  2  Vern.  248.     Yet  it  should  be  observed,  says  Mr.  Wat- 
kins,  p.  198,  however  sach  observation  has  been  so  frequently  sofTered  to  escape,  that  we 
have  nothing  to  do  with  the  freehold  in  these  cases*,    but  the  object   of  oar   inqniry   is  the 
copyhold  interest.     It  matters  not,  iherefore,  in  whom  the  freehold  is:  and  it  appears  rath- 
er extraordinary,  that  an  estate  of  freehold  in  ihelord  (*hoold  be  supposed  capable  of  support- 
ing a  copyhold  remainder,  since  they  are  wholly  distinct  in  their  nature.  But  that  learned  gen- 
tlemaa  (meaning  Mr>  Watkins),  says  Mr.  Scriven,  p.  456.  seems  to  have  thought,  that  the 
lord  would  be  compellable  to  admit  the  contingent  remainder  man  on  the  death  of  the  ten- 
ant for  life,  on  whose  forfeiture   the  lord  nei^d,  if  the  contingency  happened  in  the  life- 
time of  such  tenant  for  life,  and  that  because  of  the  lord's  own  act  in  accepting  'he  surren- 
der.    But  although  there  is  an  apparent  inconsistency  in   a  freehold  interest  being  capable 
of  supporting  a  contingent  remainder  of  copyholds,  yet  it  may  be  submitted,  that  the  inter- 
est in  the  lord,  and  that  only,  does  preserre  to  the  contingent  remainder- man  <  right  which 
would  net  otherwise  exist;  for,  supposing  the  remainder- man «  and  not  the  lord,  wa.^  entitled 
to  enter  upon  the  forfeiture,  then,  inasmuch  as  the  precedent  estate  was  forfeited  before  the 
period  when  the  remainder  was  designated  to  commence,  it  could  never  take  eflTect,  unless 
indeed  the  rule,  that  a  contingent  remainder  mnsttaUe  effect,  either  daring  \he  continuance 
of  the  particular  estate,  or  eo  ingtant*  thnt  it  determines,   is  not  applicable  to  copyholds; 
but  no  good  reason  can  be  discovered  for  any  distinction,  in  this  respect,  between  freeholds 
and  copyholds; see  2  Cox,  Ch.  Ca.  I4i :  except  only  in  the  effect   of  the  forfeiture  by  the 
tenant  of  the  particulai  estate,  which,  in  freehold  case-^*,    lets  in  the  first  remainder-man, 
and  in  copyhold  cases  brings  the  estate  into  the  hands  of  the  lord  for  the  life  only,  or  other 
interest  of  the*  person  committing  the  forfeiture;  it  being  decided,  that  the  forfeiture  by  the 
tenant  of  a  particniar  estate  does  not  afiect  those  interested  in  remainder.     And  if  the  lord, 
because  of  his  privity  in  the   settlement  of  the  estate,  is  bound  to  admit  the  contingent  re- 
mainder-man, should  the  contingencytohappen  before  the  determination  of  the  particular  es- 
tate,.'is  not  the  lord^s  possession  to  be  deemed  a  constructive  continuation  of  that  estate,  for 
the  benefit  of  such  contingent  remainder- man?     But  the  expression,   that  the  lord  is  bound 
to  grant  the  estate  to  the  remainder-man  agreeably  to  his  own  act,  on  the  happening  of  the 
continseocy,  would  seem  to  be  incorrect,  as  the  admittance   of  the  tenant,  for  life,  is  the 
admission  of  all  in  remainder;  in  either  way,  however,  the  right  is  preserved  to  the  contin- 
gent remainder-man  by  the  possession  of  the  lord;  if  admittance  be  not  necessary,  then  such 
right  is  a  legsl  one;  and  if  it  be  necessary,  then  the  right  ia  in  equity.     And  it  is  to  be  ob- 
served, that  although  the  interest  of  the  particniar  tenant  is  forfeited,  yet  the  demisable  na- 
ture of  the  estate  continues,  and  the  lord  may,  if  he  pleases,    regrant   it  to  hold   by  copy; 
and  the  eiistence  of  this  peculiar  qaality,   oven   af\er  the  union  wl.h  the  freehold  interest, 
would  seem  to  explain  away  the  apparent  inconsistency    of  the    interest  in  the  lord  being 
capable  of  preserving  a  contingent  remainder  in  copyholds.      The  application  of  the  above 
rule,  as  to  the  destruction  of  the  particulnr  estate  before  the  happening  of  the  contingency 
lo  copyhold  lands,  is  sanctioned  by  Chief  Baron  Gilbert  (Ten.  265-6.),  who  says,    "If  an 
estale  be  civen  to  a  copyholder  for  life,  the  remainder  to  the  right  heirs  of  I.  S.  if  the  ten- 
ant for  life   die,   leaving   I.  S.  there  ii    seems  clear   that  the   remainder   is   destroyed; 
for  it  cannot   take   effect,   as   by   the    limitation    it   ought.      Put   then,    if   the   tenant 
for  life  in  that  caso  had  committed   u   forfeitoie,   or   made   a   surrender,  and   then  liv- 
ing tenant  for  life,  I.  S.  had  died,    it  seems  to  be  very  clear   that  his   right   heir  might 
take;  for  his  estate  in  remainder  was  not  to  take  effect  afler  the  determinalion  of  (he  inter- 
est of  tenant  for  life;  but  aAer  bis  death;  and  when  that  happened   he  was  able  to  take;'* 
Bed  vide  Gi\b,  Ten.  122. 

Mr.  Watkins,  indeed,  designates  the  above  distinction  an  injurious  one,  and  addff,  "but 
the  distinction  made  by  Gilbert,  does  not  seem  to  be  anywise  dependent  upon  the  rule,  that 
a  contingent  remainder  must  vest  during  the  continuance  of  the  particniar  estate,  or  eot'ns- 
tanti  that  it  determines,  since,  in  the  latter  case,  the  estate  of  the  heir  was  |  ennitted  to 
commence  long  after  the  particular  estate  was  at  an  end.  It  could  not,  thereTore,  bo 
strictly  a  remainder;  for  it  could  not  be  a  portion  of  an  estate  which  had  ceased  to  exist.  It 
sho'ild,  therefore,  seem  that  the  reason  of  the  distinction  is  this:  as  the  lord  accepted  a  sur- 
render to  the  use  of  A.  for  life,  and,  nf)er  his  life  ended,  to  the  heir  of  1.  S.,  he  shall  be 
compelled  to  grant  the  estate  to  the  heir  bf  I.  S.  on  the  death  of  A  ,  in  consequence  of  his 
own  act.  But  the  estate  to  the  heir  of  J.  S.  was  not  to  commence  till  the  dc.ith  of  A.;  and 
therefore,  if  A.  determined  his  own  estate  in  his  life  time,  the  lord    must  enter  and  enjoy 

forfeited  or 


the  lands,  for  this  plain  reason,  because  there  is  no  one  else  to  do  so.     A.  has  forfeit 
iiT>andon(;d  his  claim,  and  thtt  of  the  heir  of  I.  ft.  i?  not  commenrpd.     On  tho  dr?ath  o 
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[  340  I  a  subordtoate  fee-simple  estate,  as  out  of  a  copyhold  whrre  the  ordinary  fee- 
be  the  sup  simple  is  in  the  lord,  or  out  of  an  f^quitable  estate  where  the  ordinary  legal 
port**         fee-simple  is  in  some  other  person,  the  destruction  of  the  previous  estate  will 

not  affect  the  remainder,  but  it  shall  he  supported  by  the  ordinary   fee-simple 

estate. 
[  341  J  3.  Strode  V.  Dennison.  H.  T.  1681.  Ex.  3  Lev.  04;  S.  C.  Skinner,  8. 
If  a  copy  In  ejectment,  and  a  special  verdict  upon  non,  jculp.y  the  case  was:  a  copy- 
hold exist  []qI^  y^^  granted  to  A  for  his  life,  and  after,  according  to  the  custom,  the  re- 
^*f  A^^f"**  version  was  granted  to  another  for  life,  immediate  po$t  mortem  sttnum  reddHionr' 
Ufe  with  ^iti  forts  facturam  sive  aliam  defer minationem  status  prcedicl^.  A.,  the  first  ten- 
remainder"  ant,  was  attainted  of  felony.  The  lord  did  not  enter,  and  the  king  pardoned 
over  to  B.<  A.  for  the  felony.  He  in  reversion  for  life  entered,  and  the  court  of  K.  B. 
B.'a  esute  adjudged  his  entry  lawful;  upon  which  a  writ  of  error  was  brought  in  the  £Ix- 
shall  not  chequer  Chamber,  and  error  assinrned  in  the  matter  of  law;  scil,  that  he  in 
o°"eft«ton  reversion  for  life  could  not  take  advantage  of  the  forfeiture,  but  the  lord  ought 
UH  A.'a  ^^  htive  entered  for  the  forfeiture,  and  so  have  determined  the  first  estate,  and 
death,  that  he  in  reversion  for  life  should  have  enter*  d  upon  him.  But  the  whole 
thoogb  A.'«C'>urt  here  held,  according  to  the  opinion  of  the  court  of  K.  B.,  that  the  es- 
eatate  bede  jj^te  for  life  was  determined  by  the  attainder;  for  in  the  eye  of  the  law  a  copy- 
termined  m  j^^ij  jg  p^  more  than  a  tenancy  at  will,  and  the  attainder  determines  his  will; 
time.  ^^^  ^^^  attainder  disables  him  to  hold  an  estate,  and  of  this  determination  he  in 

reversion  may  take  advantage:  upon  which  judgment  was  affirmed. 
Ae.  there  4.   Lord  Cor^wallis's  case.  E.  T.  1683.  C.  P.  2  Vent.  38. 

fore,  the  I.  P.  being  a  copyholder  of  a  certain  manor,  committed  treason  by  taking 

lord  might  ^^j^  Jq  ^^ie  murder  of  king  Charles  I  ,  and  afterwards  surrendered  his  lands  to 
The^de^er  *^®  "®®  ^^  certain  of  his  children,  who  were  thereon  admitted.  TtiC  manor 
mination  of^^^^  subsequently  to  this  admission,  aliened  to  Lord  Cornwallis;  after  which, 
the  estate  by  12  Car.  2.  the  said  L  P.  was,  together  with  others  concerned  in  the  above 
by  death  or  murder,  attainted  of  high  treason;  whereon  Lord  Cornwallis  seized  the  prero- 
forfeitnre;  ises,  as  lord  of  the  manor,  and  brought  an^ectment.  It  was  questioned 
text°it  ma  w^®^'^®''>  *'*  case  of  treason  or  felony,  the  lord  can  seize  before  conviction  or 
be  e'xpedi  attainder.  And  the  Court  seemed  to  be  of  opinion  that  no  seizure  could  be 
[  342  made  till  attainder,  without  special  custom;  but  they  agreed  the  presentment 
entto  limit  ^f  the  homage  was  not  necessary  to  precede  a  seizure,  or  to  entitle  the  lord 
the  remain  to  take  the  advantage  of  a  forfeiture;  but,  in  case  of  a  capital  crime,  it  would 
der  express  hDi^^ever,  the  lord  mast  re-grant  to  the  heir  off.  S  ,  if  an  heir  of  1.  S.  be  id  existence  (i. 
\y  to  tfa^  0^  ^f  I  g  ^'ig  before  A.  and  lea?e  an  heir);  bat  ifl.  S.  sarvivo  A.  there  woald  he  no  one 
Qse  of  A.,  iQ  whom  to  grant;  and  in  this  respect  is  the  ulterior  estnte  continsent;*'  see  Watkins,  vol. 
for  and  dor,,  p^  262.    *  ' 

'*  I  most  not,  however,*'  says  Mr.  Scriven,  vol.  I.  p.  468.  **  pass  over  an  inteiestiog  ob- 
servation of  Mr.  Watkins  on  the  subject  now  anc'er  consideration/*  belays;  '  in  the  case 
of  freeholds  there  most  have  been  n  tenant  of  the  freehold  <iguinst  whom  a  praeipe  might 
have  been  brought;  see  2  Cox,  Ch.  Ca.  151 ;  bat  no  precipe  can  be  brought  of  cop\bold 
land?  as  such.  Claims  to  copyhold  interests  must  be  sapported  againnt  strangers  by  plaint, 
and  against  the  lord  by  petition.  With  respect  to  the  plaint,  one  wonld  presume  that  the 
law  would  be  analogous  to  that  of  the  prceeipe;  and,  consequently,  that  the  rule  would 
therefore  apply,  since  there  seems  to  be  the  same  reason  for  an  existing  tenant  to  the  latter 
08  the  former;  though,  perhaps,  the  right  to  sue  by  petition,  when  the  premises  were  in  the 
hands  of  the  lord,  may  be  supposed  to  do  away  with  its  necessity;*  1  vol.  on  Cop.  193-4. 
It  will  therefore  be  clearly  perceived,  that  the  concluding  passage  removes  any  doubt  which 
the  whole  paragraph  may  raise,  on  the  question  of  the  frpehoid  intersst  in  the  lord  being 
capable  of  preserving  a  contingent  remainder,  as  it  leaves  no  posnible  ground  of  argument 
against  that  posi'ion,  by  any  analogy  to  the  necessity  in  freehold  cases,  that  there  should 
be  a  person  against  whom  a  praeipe  might  be  brought;  more  especially  from  the  circum- 
stance of  tbe  continuation  of  the  demisable,  and  <*ons<*quently  of  the  copyhold  quality,  after 
the  forfeiture  to  the  lord;'*  see  8  Atk.  12.  13;  2  Vern.  243;  1  Feame,  470;  Ca.  Temp. 
Talb.  161. 

*  It  was  io  one  case  bolden  that  a  dormant  surrender  of  copyhold,  as  a  surrender  to  A., 
on  condition  to  perform  the -will  of  the  purronderor,  vested  fin  estate  in  the  dormant  sur- 
renderee sufficient  to  aupport  the  contingent  remainders  of  the  surrenderee's  will,  without 
the  interposition  of  trustees  for  that  purpose;  2  Cox,  136.  Whence  it  may  be  inferred 
that  the  lord's  interest  is  not  t^eonly  means  of  preserving  contingent  remainders  of  copy- 
holds; see  Watkin's  Cop.  bv  Cor.  p.  253.  n;  see  9  Co.  107;  Sty.  273;  10  Vcs,  282;  1« 
East,  41 3 
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be  usirea^  iuabic  and  inconvenient  to  iiv?rmit  the  same  to  be  tried  or  controver- 1°^      -  ,^ 

i>  '    •  i       ,.•         L     •  I  t.  t#riii  Qt  MS 

led  in  a  -wA  a'lti  >'i,  b"  ore  the  convi'^tion  h  »r)oared  upon  ret»orJ.  natvrai 

Ufa,  aod  fro'ii  and  inimediately  after  the  determination  of  that  eiit:ite  by   death,  he  to  tlie 

cse  of,  &e.* 

0.   Doe,  d.  BuRr:ocGH  \n;)  his  wike,  v.  Rf.ads.   E.  T.  1807.  K.  B.  8  East, 

."35:3. 

An  action  of  ejectment  to  recover  possession  of  certain  copyhold  premises.  ^'^  ^^PT 
It  appeared,  that  in  October,    17  33,  A.    B    the  grandfather  of  the  defendant  *******  ^^^ 
and  of  Z.,  the  lessor,  toik  the  premises  in  question,  to  hold  to  bim  and  hia  JJ^^JJJ? 
sons,  C.  D.  and  E  F.  successively,  during  their  lives,  and  the  life  of  the  long- of  a  nrm 
est  liver.     In  January,  1777,  C,  D.  being  dead,  E.   F.  having  isBue  (the  de-si«a. 
lendant  and  Z.)  purchased  by  copy  the  reversion  of  the  said  premises,  on  the 
determination  of  the  estate  of  the  grandfather,  and   of  his  own  estate  for  life 
therein,  to  hold  to  the  defendant  during  his  natural  life;  and  the  defendant  was 
thereupon  admitted  to  the  same.     Anerivard;;,  in  Jan.  1786,  ^   F.  surrender- 
ed his  own  life  estate^  and  the  reversionary  estate  of  the  defendant,  his  son, 
then  a  minor,  and  took  an<'thcr  grant  of  the  lord  by  copy,  to  hold  to  himself, 
the  lessor  Z.,  and  the  defendant  successivelv,  and  was  admitted  therein.     £. 
F.  continued  in  posse ':sion  till  his  death,  in  March  1806,  whereupon  the  defend- 
ant entered.     The  verdict  was  taken  for  the  plaintiff,  with  liberty  to  defendant 
to  move  to  set  it  aside,  on  the  ground  that  the  purchase  of  the   reversionary 
estate  by  the  father,. in  1777,  to  hold  to  the  defendant,  his  son,  was,  according 
to  Dyer  v.  Dyer,  1  P.  Wms.  1 1 3,  in  5th  ed.,  and  that  class  of  cases,  an  ad- 
vancement of  the  son  by  the  father,  which  gave  the  son  the  legal  and  benefit 
cial  interest  in  the  pTemiser^,  unless  a  custom  in  the  manor  had  been  shown,  by 
which  he  would  bo  taken  to  hold  only  for  his  father;  and  as  no  such  custom 
was  proved,  the  father  could  not  surrender  the  legal  estate  of  the  son.     But  it 
was  objected,  that  by  the  surrender  of  the  father's  life  estate,  the  son^s  rever- 
sion w&s  let  in    ITBG-,    that,  afler  that  time,  the  father's  possession  was   ad- 
verse to  his:  and  that  the  son  was  barred  by  not  having  entered  within  20 years 
after  hi.^  right  accrued;    but  during   part  of  that  time  the  defendant  was  an 
infant,  and  the  father,  who  had  a  li^  estate,  did  not  die  t  II  1806,  and  the  de- 
fendant was  not   obliged  to  take  advantage  of  the  father's  forfeiture.     The 
Court  said,  that  they  siipposed  that   the  lessor  of  the  plaintiff  relied  upon  the 
surrender  of  the  father's  prior  life  estate,  which  was  thereby  absolutely  deter- 
mined, and  the  defendant's  reversion  let  in  immediately.     But,  at  any  rate,  as  L  ^^  1 
the  defendant  had  taken  peaceable  possession  of  the  premises  on  his  father's 
death,  and  had  both  the  legal  and  equitable  Mtle  in  him,  they  saw  no  objection 
to  his  retainir  g  the  pos.session;  and  therefore  granted  a  rule  to  show  cause,  &c. 
6.  Seagood  v.  Hone   et  ux.  T  T.  1636.  I  K.  B.  Cro.  Car.  fi66. 

Ejectment  for  lands  in  T.  of  a  lease  of  H.  S.  for  three  years.     Upon  notTh?"«»* 
guilty  pleaded,  and  special  verdict,  the  case  was  thu«:  J.  ft  a  copyholder  in?"**J?^  ?^ 
fee  of  the  manor  of  T.    where  the  custom  was  found  to  be,  that  any  copyholder  "S^Si!^ 
might  surrender  out  of  court  into  the  h^nds  of  two  tenants,  copyholders  of  the  estate  can 
manor,  to  the  use  of  any  other),  surrendered  into  the  hands  of  two  such  tenants  be  limited 
of  the  manor  the  said  tenements,  to  the  use  of  F.  R.  and  J.  R  son  of  the  said  so  as  to 
F   R.  and  of  the  liver  of  them  both;  and  for  want  of  issue  of  the  said  J.  R  the  ^^^^^^ 
son,  of  his  body  lawfully  begotten,  the  lands  to  remain  to  the  younger  son  ^^^^{^^1^ 
M.  S.  wife  of  W.  S.  the  present  plaintiff;  this  surrender  not  to  stand  and  be  iQer  afeeeaa 
full  force  until  after  the  death  of  J.  R.     J.  R.  died,  and  the  surrender  was  be  limited 
presented  at  the  next  court-  and  F.  R.  and  J.  R  .son  of  the  said  F.  R.  were  on  a  fee; 
admitted  tenants  to  them,  and  the  longer  liver  of  them,  and  to  the  heirs  of  the  "d  ^>^^^ 

♦  This  limitation  ia  icco  ;  mended  by  Mr.  Watkins  in  his  Treatise  on  Copyholds,  p.  197;  ^-J^d  that 
and  it  has  Ijeen  a^uin  snggeitted,  that  as  the  lord  \»  entitled  to  the  land  for  hia  own  use  da-  :^  ^'. 
rini;  Kttclr  particular  estate,  a  litnitation  to  a  trustee  to  preserve  contingent  remainders 
should  be  always  inserted  in  cop>holi  settlements,  the  same  a<?  in  done  in  freehold  cases, 
that  is,  when  the  legal  inheritance  is  not  vested  in  a  trustee:  Atliertey's  Mar  Sett.  570; 
and  see  iO  Ves.  282.  ft  is  however  to  be  presumed,  that  the  lord  would  not  be  compella- 
ble to  defeat  his  right  of  entry  for  the  forfeiture  of  a  tenant  for  life,  or  other  particular  es- 
tate; see  1  Scriven  on  Cop.  p.  460. 
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rale  that  a  body  of  the  said  J,  R.  the  son,  an^!  remainder  to  the  younger  son  of  the  said 
rarrend«rof  jyx,  S.  .  They  also  found  that  F.  U.;  and  afer,  J.  R  ,  jied  without  issue,  and 
copyholds  ^^^^  ^  g  was  the  younger  son  of  the  said  Mary  at  the  time  of  the  surrender, 
■tnied  as  a  ^'^^  ^^^^  admitted  tenant,  and  entered,  and  made  a  lease  for  three  years  to  the 
deed  at  plaintiif,  and  that  the  dctendaal's  wife  is  heir  to  the  said  J,  R.  and  entered  and 
[  344  J  ousted  the  plaintiff,  and  if,  ftcc.  'i'he  tirst  question  was  upon  this  clause:  ^'  this 
cooimon  surrender  not  to  stand  and  be  in  full  tbrce  until  aHer  the  death  of  J.  R." 
law,  aadas^bether  the  surrender  be  good,  and  that  clause  void  ?  And  it  was  resolved 
tat^**  f**r*"  ^^^  *^®  surrender  was  good,  and  that  clause,  being  repugnant  to  the  premises, 
bold  cannot  °^^^'  be  rejected  as  void  and  idle,  and  shall  not  destroy  the  premises. 
bo  created  The  second  question  was,  whether,  upon  this  surrender,  J.  R.  had  an  estate 
byva  deed  for  life  only,  or  an  estate  to  him  and  his  heirs  of  his  body?  And  it  was  resolv- 
at  eooinoon  ed  that  J.  R.  had  but  an  estate  for  life,  and  being  an  estate  for  life  limited  by 
law,  it  express  limitation,  it  shall  not  be  an  estate  to  him  higher  by  implication^  aad 
fbllow  that  *^l^^<>ug^  peradventure  it  might  be  farther  enlarged  b v  implication  in  a  devise, 
a  sarrendery^^  i^  shall  not  be  in  a  surrender  or  conveyance,  in  passing  of  which  th  party 
Ctonot  be  ought  or  might  have  had  surlicient  counsel  t<i  direct  him.  Wherefore,  for  the 
vu4»  to  fir^i  two  points,  it  was  resolved  for  the  plaintiff,  by  the  opinion  of  all  the  lour 
oo.u.iieoce  justices. 

rof*     '  '  '^^  Patjlter  V.  CoRNHiLL.  M.  T.  1693.   C.  P  Cro  Eliz.  351. 

^\     ^  A  surrender  had  been  made  to  the   use  of  one  in  fee,   upon   condition  to 

limited  on  P^X  ^001.  to  a  stranger,  and  that  if  he  failed,  it  should  be  to  the  use  of  a 
a  fee  uy  *  The  case  of  Allea  v.  Nash,  Browni.  127.  is,  as  reported  by  Noy,  anfivoarable  to  the 

■och  Barren  abo?e  eonclodion.  It  u  iit  follows: — lu  ejectiuent  it  was  reeoWed,  that  if  a  copyholder 
der  would  sarrendera,  according  to  the  cnstom,  to  the  nse  of  N.,  after  the  death  of  the  ssrreoderorp 
UOl  be  that  ia  good,  notwithataodfng  that  one  cannot  preserve  the  same  estate  to  himself,  for  the 

good.  B$tate  m  in  the  lord;  and  the  surrenderor,  daring  bis  life  time,  shall  take  the  profits,  and 

aAerwards  the  lord  ought  to  admit  N.  according  to  the  direction  of  the  said  surrender.  But 
it  may  be  noticed,  that  no  importance  ciin  be  attached  to  an  authority  so  ver>  loosdy  wor- 
ded as  is  that  which  has  been  just  stated,  particularly  when  we  find  the  very  same  ease  dil^ 
ferently  reported  by  firownlow.  In  the  latter  report  it  stands  thus: — Special  verdict  in 
ejectment  upon  surrender  of  copyhold  land  to  the  use  of  the  second  son  for  life,  after  the 
death  of  the  tenant  and  his  heirs;  and  it  was  adjudged  not  to  be  good  in  a  surrender;  for 
though  it  be  good  in  a  will,  yet  implication  is  not  good  in  a  snrrender,  and  in  copyhold  ca- 
ses a  surrender  to  the  usf ,  &c. ;  this  is  no  use,  but  an  explanation  how  the  land  <«hall  go. 
The  supposed  decision  in  Nov,  says  Mr.  Scriven,  p.  194.  is  also  rendered  very  qnestiona- 
bleby  the  authority  given  font;  namely,  that  the  estate  if  in  the  lord\  see  (  Freem.  268; 
Lex.  Cost.  p.  117.  The  freehold  interest  certainly  is  in  the  lord;  but  no  estate  passes  to 
him  by  a  surrender  in  which  any  use  is  declared;  and  though  the  freehold  interest  in  the 
lord  is  capable  of  supporting  a  contingent  remainder  in  copyholds,  yet  that  peculiar  quality 
of  the  loid*s  reversionary  estate  cannot  be  ni^ed  as  a  reasonable  ground  for  any  distinction 
between  freeholds  and  copyholds,  in  the  effect  of  a  limiiation  in  .futuro.  It  is  tme  that 
so  much  of  the  copyholder's  interest  as  is  not  disposed  of  by  a  surrender,  remains  in  him 
of  his  old  estate,  and  therefore  the  reason  greatly  relied  upon  in  support  of  the  maxim,  that 
an  estate  in  futuro  cannot  be  limited  of  a  freehold  at  common  law,  namely,  that  if  avow- 
ed, a  vacancy  would  be  created  in  the  tenure,  certainly  does  not  apply  to  copyholds;  but 
it  is  to  be  recollected,  that  the  admittance  of  a  surrenderee  has  relation  to  the  date  of  the 
surrender;  and  it  would  therf>fore  be  very  inconsistent,  even  on  a  principle  of  tenure,  to 
sanction  a  limitation  which  must  of  necessity  presuppose  a  contino'ng  estate  in  the  sarren- 
deror;  and,  with  reference  to  the  original  nature  of  a  copyholder's  interest,  it  woald  be 
equally  inconsistent  to  invest  him  with  the  power  of  creating  an  estate,  which  conid  not  be 
limited  by  a  person  possessing  a  freehold  interest;  and  even  allowing  all  poasible  weight  to 
the  above  distinction  in  principle,  between  freehold  and  copyhold  assurances,  still,  as  there 
ought  to  be  some  fixed  standard  for  the  guidance  of  the  courts,  in  the  construction  of  limi* 
tations  in  copyhold  surrenders,  and  as  there  is  no  perfect  accordance  between  a  surrender 
of  copyholds  and  a  conveyance  of  freeholds,  either  before  or  since  the  statute  of  otes,  it 


of  limitations  in  surrenders  of  copyhold  property,  to  the  rules  applicable  to  common  law 
njsurance,  especially  as  such  practice  is  not  aUended  with  the  least  inconvenience;  for  it 
is  observable,  that  all  ^uch  springing  and  executory  limitations  and  powers,  as  are  frequent- 
ly introduced  into  settlements  of  freehold  property,  may  be  created  of  copyholds,  through 
the  medium  of  trusts,  and  which,  should  it  be  required,  might  be  enforced  in  a  court  of 
equity;  see  Cro.  Eliz.  29.  264.  367;  4  Leon.  8;  Browni.  41;  W.  Jon.  842;  Godb.  461; 
Dyer,  272;  Co.  Cop..8.  36,  tr.  §1-2." 
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stranger  io  fee.     The  question  which  now  arose   was,  whether  that  were  a 

good  limitation  to  the  stranger,  so  as  there  should  be  a  fee  dependant  upon  a 

fee.     The  Court  did  not  enter  at  length  into  the  question,   but   preferred  to 

have  it  specially  found;  yet  B  vimond  conceived  it  to  be  good  enough;  for  it   [  345  ] 

should  be  as  an  use  limited  upon  a  feoffment,  and  these  uses  should  rise  out  of^**  ^^'  <^* 

the  first  surrender  *  ,  ofStockor 

8.  Stocker  v.  Edwards.  M.  T.  1684.  K.  B.  9  Show.  393  .  liujl,  as 

Ejectment.     The  case  was:  a  surrender  of  n  copyhold  tenement  was  made  reported  by 
to  the  use  of  himself  for  life,  and  after  to  the  use  of  John,  his  youngest  son,  Shower,  a 
•  The  reitofthe  court  cirefoUy  abstained  from  giving  any  opinion  on  the  point;   and  it  ^.^^'^d^'ional 
doefi  not  appear  that  it  was  farther  argoed;  from  which  it  may    be   concluded  that  the  par-  "mitalioo 
ties  were  well  satisfied  that  the  derision  would    have  been  against  the  existence  of  snch  an 
analogy  between  copyholds  and  freeholds.     The  tcnsoning  of  the  late  Chief  Daron  Gilbert     ' 
CO  this  aabject,  observes  Mr.  Watkins,  is  iiigenioos  and  forcible;  he  gives  it  in  the  chief  ba- 
ron *s4»wn  words,  with  the  observations  of  Mr.  Fearne  on  those  of  the  learned  baron,  and 
follows  both  op  with  some  remarks  on  the  authorities  referred  to  by  them.     *^If  a   sorrcn- 
der,*'  says  the  chief  baron,  **be  to  the  ane  of  T.  S.  hahftiium  aAer  the  death  of  the  suricn- 
deror  for  life,  this  is  a  void  >4urrender,  being  but  one  entire  Jimi^ation;  but  if  the  surrender 
^frere  to  him  generally,  habendum  after  the  death  of  I.  R.  quaere   if  the    habendum  be 
void  or  not.     But  certain  it  is,   thai  if  the  jinrrender  be,  habendum  aAerthe  death   of  the 
sorrenderor,  ad  opua  et  usum  of  his  child,   then    in  ventre  sa   mere,   such  surrender  is 
merely  void;  for  a  copyholder  cannot  surrender  habendum  aAer  his  death,  and  fo  reserve 
to  himself  a  particular  estate,  no  more  than  a  freeholder  can  so  convey;  sec  Cro.  Car.  867; 
Cro.  Eliz   256;  Cro.  Jac.  376.     There  wns  a  clause  in  a  surrender,  *and  if  it   happen  that 
the  child  die  before  his  full  ag<s  or  day  of  marriage,  then  I  do  surrender  the   said  lands  fo 
tho  use  of  my  cousin  I.  S.,  his  hens  and  amigns. '  This  surrender  was  h.'ld  to  h«)  void  as  to  I.  S., 
because  the  contingency  did  not  happen   in  the   life  of  the   surrenderor,  and  a  man   cannot 
snrreoder  to  take  effect  after  his  death;  it  was  not  resolved    alisolutely   that   a   fee  may  be 
limited  upon  a  fee;  vide  1  Rol.  Rep    '09.  138.  258.     This  case,  as  reported  by  Rolle   (as 
it  is  said  in  Lex  Cast.  120.)  is  an  authotity  that  such  future  use  is  good.     This  is  the  same 
case  as  is  reported  by  Croke,  but  directly  contrary,  and,  as  it   seems,    not  grounded  upon 
flO  good  a  reason  as  the  resolution   in  Croke;  for  surrenders  are  not  construed  so  favorably 
as  wills,  though  Coke  says  they  should  be  taken  according  to  the  intent  of  the  surrenderor; 
Co.  Cop.  97;  neither  is  there  the  same  reason;  for  a  man  may  oa  well  order  in  bis  life-time 
according  to  the  rules  of  l.tw,  as  he  may  any  deed  to   pass  away  a  freehold  estate;  so  that 
the  intention  of  the  party  hath  not  so  strong  an  operation   in  a  surrender  us  in  a  will,  and, 
therefore,  that  reaxon  will  not  support  a  fee  upon  a  fee  in  that  case,  as  it  doth  on  a  will; 
and  then  it  is  not  at  all  like  an  use  or  trust,  in  which  a  fee  may  be  limited  upon  a  fee,  be- 
eaose  there  the  legal  estate  was  not  by  any  limitation  expended  further  than  one  entire  fee- 
simple,  which  would  be  to  extend  an  estate    further    than   its  original  creation  warranted. 
Bat  an  use  after  an  use  in  fee  was  but  only  to  give  an  equitable  right  to  somebody  to  have 
the  profits,  so  long  as  the  estate  in  fee  lasted,  which  is  highly  reasonable,  that  a  man  that 
hath  a  legal  estate  should  dispose  of  the  profits  of  that  estate  as  long  as  it  should  last,  for  as 
long  had  he  a  right  to  the  p  ofits  himself,  which  right  he  may  transfer  to  others,  and  there 
is  no  harm  done  to  any  body ;  but  to  ex: end  the   legal    estate  would  be  to  keep  the  loid  of 
the  escheat  eternally  out;   and  it  is  only  allowed  in  a  will,  beronse  of  the  want  of  counsel  to 
advise  with  bow  to  do  it.     But  an  use  in  a  surrenderer  is  not  like  this  use;  for  he  that  hath 
an  use  by  a  surrender  is  to  be  admitted  to  the  legal  estate,  and  is  not  seised  to  an  use;  and 
therefore,  if  a  fee  might  be  limited  upon  a  fee,  in  such  cases,  the  legal  estate  would  be  ex- 
tended further  than  its  original  creation  warranted,  and    a  great  estate  be  mode   out   of  a 
little  one; so  that  it  seems  that  a  fee  upon  a  fee  in  copyholds  is  not  good:  Gilb.   Ten.  260. 
268.'*  Mr.  Fearne  says  (Coating  Rem.  4  6.)  **it  appears  to  have  been  a  question  whether 
limitations  of  this  nature  (shifting  or  secondary  uses)  wore  good  in  surrenders  of  copyhold 
estates.     Thus  where  there  wvs  a  surrender  habendum  after  the  death  of  the  surrenderor, 
to  the  nso  of  his  child  then  in    ventre  sa  mere,   and  his  heirs  and  assigns  for  ever;  and  if 
the  child  die  before  age  or  marriage,   then   to   the  use  of  T   S.  and  his  heir^  and  assigns. 
Croke  says,  it  was  resolved  thai  the  surrender  to  the  use  of  T.  S.  was  void;  for   that  a  man 
conld  not  make  such  a  conditional  surrender  to  operate  in  future;  Cro.  Jac  876.     On   the 
other  band,  the  same  case,  as  reported  by  Rolle,  is  oited  in  Lox  Custumaria,   as  an  author- 
ity that  snch  further  uses  are  good,  and  that  a  fee  may  be  limited  on  a   fee  upon  a  contin- 
sreney  in  copyhold  estates;  hex  Cast.  121;  1    Roll.  Rep,    109.  188   252;  2  id.  791;  Gilb. 
Tea.  244.     And  this  the  case  in  Rolle's   Abridgment  seems   to  leave  undecided.     Hut  in 
Gilbert's  Tenures  it  is  said  that  snch  a  resolution   seems   not  to   be  grounded  on  so  good 
reason,  as  the  contrary  resolution  in  Croke:  for  the  use  upon  a  surrender  of  a  copyhold  is 
not  like  an  use  or  trnst  at  common  law:  but  he  who  is  admitted  upon  a  surrender  is  admit- 
ted to  the  legal  cu8tom.<iry  estate,  and  is  not  seised  to  an  u^e;  therefore  uses  upon  surrenders    i 
are  in  general  governed  entirely  by  the   same    rules  as  conveyances  at   common  law,  in 
which   snch   limitations   were   not  allowable;  and  thnt,   upon   this  principle,  it  se«nis  a 
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\  346  }  and  the  heirs  ofhis  bod*-,  if  he  attain  fo  thr.  ago  of  18  years;  ar.d  if  he  die  be- 
wassaid  to  f, ire  ho  attain  to  that  a«;e  without  issue  malo,  then  t'>  his  liglit  heir-?.  The 
be  good  in  question  was,  whether  this  was  a  contingent    remainder,  or  whether  it  should 

dw.  ^***  upon  a  fee  in  case  of  a  surrender  of  coj  yhoidn  is  not  good,  n«y  n:orc  ihan  in  a  conTey- 

ance  at  common  law.  bat  the  above  opinion  of  (lilhert  is,  I  think,  cxcladcd  by  decided 
cases;  3  Co.  20.  b;  8  Leon.  I  15;  for  the  validity  of  conditional  limitations  in  snrrenderf  of 
copyholdn  appears  to  have  been  admitted- in  the  case  of  StocI^p^  v  F.dward,  or  Edward?  v. 
Hammond,  vide  supra.  And  the  decision  in  the  ci.sc  in  Cro.  Jac.  oTG.  mriy  be  referred 
to  the  point  of  the  habendum  af[(>r  tht^  death  of  the  surrendetor  bcintr  void,  taking;  that  as 
tbe  eondiiional  future  operation  which  wus  denied  to  the  surrender.  So  in  the  case  of  a 
sorrender  of  copyholds,  to  the  intent  iho  lord  i«liouid  admit  A.,  whom  the  varrendcror  in- 
tended to  marry,  aft^r  marriage;  atitil  miirriage  to  the  uho  of  hitiiself  and  his  heirs,  and  af- 
ter mani.i{;e  to  the  ase  of  himself  and  A.  in  tail;  the  whole  court  of  C.  P.  held  that  was 
good  enoQgh  to  limit  'i  remainder  npnn  a  contingent  fee  in  copxhuSd-*,  ns  in  case  of  inort- 
sages  of  copyholds  n  .surrender  in  futnre  \s  good:  for  the  freehold  remains  in  the  loid;  Bent- 
ly  7.  Delamor,  I  Freem.  267-8;  and  see  Cdlth.  Readings,  31-2;  Tny lor  v  Taylor,  1  Alk. 
886.'*  Mr'  Watkins,  after  insetting  tlieso  rcmaiks,  goes  on  In  s-iy;  "but  as  to  the  case  in 
Cro.  Jac.  376.  it  is  very  differently  reportei  in  the  books.  As  it  is  reported  by  Bolle,  I 
Roll.  Rep.  i09.  judgment  is  said  to  have  been  given  for  the  party  who  claimed  the  nlteri- 
or  fee.  But  the  report  is  very  obscure,  if  not  contradictory,  in  many  places.  Tho  Court 
is  there  said  to  have  been  of  opinion  with  Coke;  but  Coke's  argun:ent,  both  in  Rolle  end 
Bnlstrode,  seeais  incompatihic  with  such  an  opinion.  In  (^ro  Jac.  p.  376.  the  judgment 
is  said  to  have  been  for  tho  party  claiming  from  the  heir  at  law;  and  .so  it  is  said  in  (iodholt, 
p.  284;  and  Bulstiodo,  p,  272.  In  Rollers  Abiid«:ement,  79 1.  Ipcp,  P.  pi.  J.  it  if  first  no- 
ticed with  a  debitatvr;  and  afterwards,  when  it  is  nieniiorrd  rr  r.lrid^cd,  it  is  declared 
that  tbe  ulterior  fee  never  aroso,  as  the  contingency  did  not  hajipon  in  the  life  of  the  sor- 
renderor;  2  Rolle's  .Ahr.  794.  pi  8  [n  I  ex  (  u.^tuiiiaria,  p.  12'..  ch.  !5.  the  ulterior  limi- 
UtioD  is  said  to  have  been  good;  but  the  duihor  rests  himself  on  the  staierocnt  in  2  Rolle's 
Abridgment,  without  inserting  the  **dubilatur.'*  Indeed  he  only  tr:  nslales  from  that  of 
Rolio;  and,  with  Kolle,  calls  the  ulterior  fee  :i  remainder.  As,  therefore,  it  is  only  in 
Rolle*f  Reports  'hat  the  judgment  of  the  Court  is  .said  to  h?'.ve  been  "ivcn  in  favoar  of  the 
person  clairainff  the  ulterior  fee;  and  as  Croke,  (lodhoir,  l^ulstrode,  and  even  Rolle bhi^f elf, 
in  another  work,  declitres  that  the  judginont  was  given  against  him;  and  as  the  author  of 
Lex  Castamdria  is  no  uathorily  him*elf,  but  ddpend.s  only  on  a  q«nt  ition  from  Rolle,  with- 
oat  noticing  the  dubitatvr  inserted  by  that  writer;  this  cas^e  ought  not,  \  think,  to  be  re- 
garded at  establishing  the  doctrine  th.it  a  fee  may  Kc  l.mited  on  a  fee  in  a  surrender  of  ro- 
pyholda.  Ii  muy  also  be  deotncd  that  the  case  of  Bently  v  Delamor,  in  I  Freemnn,  p. 
^  267  268.  Indeed,  so  far  as  it  goes,  countenances  tbe  doctrine  that  a  fee  may  be  limited  on 
R  feo  by  sarrcnder.  Cot  that  case  is  very  loosely  <;iven:  and  it  is  there  ^aid,  "That  a  scr- 
render  in  futuro  is  good;  and  the  mischief  (here  seems  an  omission  in  the  icport)  for  tbe 
freehold  remains  in  the  lord.**  Now  the  validity  of  a  snre(>der,  to  commence  in  futuro, 
baa  already  been  remarked  on.  The  passage  referred  to  in  Caitborpe  supports  tbe  position; 
his  iTorda  are  these,  p.  8  .  32; — ''If  a  copyhold  he  surrendered  to  the  use  of  L  S.  and  his 
heirs,  antil  he  shall  marry  A.  G.,  and  after  the  said  marriage,  then  to  the  nse  oflho.se  two 
in  tail  special,  if,  aAer  they  do  marry,  then  is  the  surrender  to  them  in  tail,  and  till  then  to 
him  in  tee.'*  Upon  the  whole,  therefore,  Mr.  Watkins  remarks,  p.  207,  that  it  m.iy  ho 
observed,  that  thd  case  ander  consideration  militates  against,*  rather  than  Fupports,  the 
doctrine  that  a  fee  may  be  limited  on  a  fee  of  copy  holds  by  surrender,  that  the  pa.-snge  in 
Lex  Castunsaria  cannot  be  a  better  authority  than  the  book  it  tests  upon;  and,  in  tiulh,  that 
the  extract  it  gives  is  not  faithfully  ^iven;  it  being  delivered  absoluleiy,  when  it  was  origi- 
nally accompanied  with  a  dubitatur'  that  in  tiie  case  of  Paultur  and  Cornhill  the  opinion 
of  Reanmond  was  not  acceded  to  by  the  Court;  but  was  in  itself  foundeff  upon  a  principle, 
whirh,  it  ispresamed,  has  been  alteady  disapproved;  nntuely,  th.it  the  limitation  should  be 
considered  as  an  n>*e  limited  on  a  feoffment  that  the  case  of  Bently  and  Delamor  is  so  very 
looaely  given,  and  so  filled  with  absurdity,  that  if  it  astserts  that  a  rurrcnder  to  commence 
in  futuro  U  good,  it  might  easily  admit  the  other  position;  that  if  it  is  erroneous  in  one 
instance,  it  has  no  great  claim  to  authority  in  the  other:  that  the  doctrine,  therefore,  rf^sta 
on  the  solitary  p.-tssago  in  Calthorpe;  that  it  is  app^ren^ly  inconsistent  with  principles  which 
are  indioputably  sound  It  can  scarcely  therefore  l)e  advanced  a.s  1 1  w  that  a  fee  may  be  limited 
on  a  '  •  >v  a  ><nrre:ider  of  copyholds,  even  though  such  doctrine  be  sanctioned  by  Mr.  Fearno. 
Mr.  Watkins  goes  o.n  to  urge  that  ha  a  foe  cannot  be  limiied  on  a  fee  by  a  comn>on  law 
conveyance;  it  must  follow  as  an  inevitable  consequence,  thst  a  fee  cannot  be  limited  on  a 
foe  by  a  surrender,  which  is  to  be  construed  as  a  common  law  conveyance;  for  if  a  fee  can 
be  limited  on  a  fee  by  a  surrender,  then  a  -surrender  'annnt  be  construed  as  n  conveyance 
at  common  law  And,  on  thes.ime  principle,  if  an  es'ate  for  life,  or  of  inheritiince,  cannot 
be  cr -atedto  co  Mm«nee  in  futuro  by  a  eommon  law  conveyance,  and  a  surrender  of  co- 
pyholds ought  to  be  construed  a**  such  ronveyanro  at  co::inmn  law  oti;iht  to  be  construed, 
then  an  estate  for  life,  or  of  inheritance,  cannot  l;e  created  to  commence  in  futuro  by  a 
sarrender  of  copyholds.  If  the  premi^cjs  are  icknowledged,  the  conclusion  mnsl  not  be  de- 
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attach  immediately  upon  the  death  oftenant'for  life.     And  it  was  held  that  it  L  ^'^  J 
attached  immediately,  l»ccanse  ofthc  intention  '»f' the  party;  and  the  court  as- 
similated the  case  to  that  of  Sir  Julius  Cirsar  in  J  nes,  389. 

9    Ed^varosv.  Hn    moni).  T.  T.  168  5,  C.  p.  3  f  ev    132. 
Ejectment.     Upon  n- 1  guilt v,  and  special  verdict,  the  case  was  as  follows:   L  *^*^^  J 
a  copyholder  of  land,  Borou^rh  English,  surrendered  to  the  use  of  himself  Ibr^"*  if  that 
life,  and  a  ter  to  the  use  of  his  eldest  son  ami  his  heirs,  if  he  live  to  the  ace  o{^^^  be  the 
21  years    provided,  and  upon  condition  that  if  he  die    before  21,   that  (hen  itEj^ar^s 
shall  remain  to  the    surrenderor   and   his  heirs.     The   surrenderor  died,  the  and  Ham 
youngest  son  entered,  and  the  eldest  son,  being   17,  brought  an  ejectment*;  mood,  aa 
and  the  sole  question  was,  whether  the  devise  to  the  eldest  son  be  upon  con-  reported  in 

nied.  The  protection  of  the  legal  fee»  so  ingenioonly  and  forcibly  arged  by  Baron  Gilbert,  ^i.:-u  W. 
is  a  strong  additional  argnment  against  the  doctrine.  And,  althongh  the  freeliold  of  lands, 
held  by  copy,  remains  in  the  lord,  yet,  as  the  copyholder  is  to  assert  his  rights  against 
strangers  by  plaint,  in  the  nature  of  the  several  writs  at  common  law  in  teal  actions,  and 
as  ai  common  law,  with  respect  to  freehold,  there  mast  have  been  a  tenant  agaioot  whom 
the  person  having  right  might  see  his  pracipe,  so  there  must,  with  respect  to  copyholds, 
bo  a  tf^oant  against  whom  to'prosecnto  his  plaint.  Hence,  too,  does  it  seem  inevitably  to 
A>flow,  th;it  by  a  surrender  of  copyhold<,  nn  estate  for  life,  or  of  inheritance,  cafinot  possi- 
bly be  so  created  to  comm>  nee  in  fuittro.  Add  to  all  this,  that  the  inconvenience  which 
may  arisie  to  individuals  by  a  strict  ndherence  to  the  rules  and  principles  of  the  common 
law  in  these  ^ase«  (though  the  adherence  to  general  rules  and  principles  abundantly  com- 
pensatee  for  individual  inconvenience),  yet  such  inconvenience  may  be  easily  n voided,  by 
surrendering  io  the  one  of  a  will  in  the  one  case,  and  by  liTiiiting  expressly  the  requisite 
partieolar  estate  to  the  surrenderor  in  the  other;  see  Watkins  on  Copyhold:*,  209.  Mr. 
Coventry,  in  his  notes  to  Watkins,  p.  268.  .•.  adds.  "  Having  had  occasion,  io  the  course 
of  pr  ctice,  to  consider  the  doctrine  with  some  minuteness,  the  result  of  that  consideration 
will  perhap<4  be  more  suitable  to  this  place  than  a  lengthened  disquisition  on  the  merits  of 
the  question,  especially  as  two  learned  ventlenien  (Messrs.  Snndeis  and  Scrivcn,)  have,  in 
addition  to  the  above  remarks,  favoured  the  profession  with  their  views  on  the  subject  in 
detail.  The  general  sutiject  was  specific  performance,  ajid  the  title  was  considered  too 
doubtful  So  he  enforced  on  an  nnwilling  purchaser,  the  observations  alluded  to  were  couch- 
ed in  the  folloning  lanvaage: — While  on  the  one  hand  it  is  impossible  not  to  admit,  with 
Mr.  Cruise,  (5  Dig.  590.  2d  ed.)  the  force  of  the  position,  that  if  limita'ions,  in  the  na- 
ture of  springing  and  shiHing  uses  in  surrenders  of  copyhold.t  arc  not  good,  great  inconve- 
niences must  arise;  (an  argument  which,  I  am  persuaded,  would  obtain  very  extensive  con- 
sideration with  the  Court;  see  Darcy  v.  fMake,  2  Pch.  and  I-ef  388)  yet  on  the  other 
hand,  the  conclusion  of  Mr.  Scriven,  (p.  205.  on  Cop.)  that  the  preponderance  of  principle 
and  authority  u  far  from  fiivourine  an  opinion  that  the  doctrine  of  springing,  shifting  and 
executory  uses,  applies  to  h  surrender  of  cop%  holds,  serms  equally  irrefragable-  As  to  the 
•question  whether  an  estate  to  commence  in  futuro  can  he  limited  on  a  surrender  of  copy- 
holds, the  cases  are  extremely  confliciory.  Thus  in  (lodb.  264.  it  was  resolved,  "  that  a 
surrender  cannot  begin  at  a  day  to  come  no  more  thon  a  livery;'*  whereas  in  Bently  v. 
Delamor,  I  Freem.  268.  it  was  adjudged,  per  tot.  Cur.  «•  that  a  surrender  in  fvturo  is 
good,  the  freehold  remaining  in  he  lord  "  i.  c.  in  the  interim.  The  opinions  of  learned 
lawyers  are  no  leas  at  variance  than  the  cases.  On  the  one  side  may  be  classed  Mr.  San- 
ders (ot£fe  his  pamphlet,  passim)^  Mr.  Fearoe,  (Cont.  Rem.  «276.  7th  ed.)  Mr.  Cruise, 
(5  Dig.  690.  2d  ed.)  and,  as  it  should  seem,  Lord  Coke,  (I  Cop.  s.  36.tr.  81.)  On  the 
other,  Mr.  Walkinn,  (Cop.  203.  2d  ed.)  Mr.  Preston,  (2  Abs.  84.)  Mr.  Fisher,  (Trea. 
Cop.  Ch.  Surr.)  Mr.  Belt,  (Sup.  2  Ves.  119)  Mr.  Ryihcwood,  (Noys.  Max.  321.)  and 
Mr.Scri»en,  (Cop.  I84.  2d  ed.)  1  have  perused  each  of  these  gentleii»en*«  observations 
distinctly,  as  also  the  remarks  of  Kitchen,  Bacon,  Jacob,  and  the  Fnglish  Copyho!der.  I 
have  also  inspected  the  .umeroos  casr*'*  on  this  head  in  the  Reports  themselves.  My  oen- 
clusionsnre:  l8t,That  an  immediate  nnrrender  of  copyholds  to  :•  future  use  cannot  be  main- 
tained; see  particularly  March's  Report  of  Br.nsbridge  v.  Whitton,  p,  177.  a  case  not  men- 
tioned by  Mr.  Sanders  in  his  paniphlpt.  2d.  That  a  fee  may  be  liiiited  on  a  fe«  in  a  sur- 
render of  copyholds  by  way  of  condition,  hut  not  by  way  of  springinsc,  shifting,  or  lecon- 
dary  use;  according  to  the  case  of  F^wards  v.  Hammond,  S  Lev.  132.  supra,  p.  845. 
And  3cl,  That  a  surrender  may  contain  a  power  of  appointment  or  nomination,  but  not  a 
power  which  will  defeat  n«es  once  vested;  l*cal  v.  Shepherd,  Cro.  Jac.  199;  Driver  v. 
Thompson,  "4  Taunt.  294;  et  ride  Teirs  Sup  to  Ves,  323.  Ft  should,  however,  be  notic- 
ed, that  a  condition  cannot  be  made  the  moans  of  limiting  a  fee  on  a  fee,  in  the  same 
manner,  ond  to  the  same  extent,  ns  a  limitniion  of  uses  in  a  statutable  conveyance  of  free- 
hold, nor  canMQch  power  of  nouiinntion  or  nppointmoni  be  made  th<»  medium  of  s|[»ringing 
and  secondary  limitations,  in  imitanon  of  springing  or  sprondar)  uses  on  freehold,  smce  the 
statute;  i-ee  Scriven  Cop.  226.  The  cases  in  support  of  the  doctrine,  that  a  surrendermay 
be  made  in  future,  arc,  for  the  most  part,  cases  on  wills,  wliere,  by  means  of  execntory  de- 
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Fearne  ip   (}i(ion  precedent,  or  if  the  ronHiti»n  be  subsequent,  scil,  that  the  estate  in  fee 
l^ara  BO       g\^g^\\  yggi  immediately  upon  the  dealh  fjl'the  fatheryto  be  divested  if  he  die  be- 
er *  it  if      ^'^^^  ^^       ^^^  ^^^  defendant  it  was  argued,  that  the  condition  was  precedent, 
indeed,        and  that  the  estate  sh'^uld  descend  to  the  younfire«tt  s  m  in  the  mean  tim  ,  or  al 
somewhat   least  should  he  in  contingency  and  in  abevance  till  the  first  8(»n  should  attain 
differeDtlj   to  21.     On  the  other  side  it  was  argued,  and  as^sented  to  by  the  court,  that 
I  ^*^  I    though,  by  the  first  words,  this  mav  seem  to  be  a  condition,  yet,  taking  all  the 
the^Iatl^  ^^  words  together,  this  was  not  a  c^nditi  >n  precedent,  but  a  present  devise  to  the 
wriier.f       eldest  son,  subject  to  and  defeasible  by  this  condition  subsequent,  ncU.  his  not 
attaining  the  age  of  21 ;  and  they  alluded  to  the  ca>e  of  Spring  and  Caesar,  re- 
ported by  Joneses  Justice,  and  abridged  by  Roll.  1  Abr.  415.  which  was  thus: 
*'  A  fine  to  the  use  of  B.  and  his  heirs,  if  C.  pays  him  not  20s.  upon   Septem- 
ber 10,  and,  if  C.  does  nav,  to  the  use  of  B.  for  hfe,   remainder  toG   and  his 
heirs.     The  word  <i  does  not  create  a  condition  precedent,  but  the  estate  in  fee 
vests  presently  in  C.  to  be  divested  by  payment  afterwards,"  and  deeming  the 
case  before  them  open  to  the  same  construction,  adjudged  accordingly. 

It  has  been  — 

already  III,  IV  WHAT  COLLATERAL  RESPECTS  COPYHOLD  ES- 
seea,  m  TATES  DO  OR  DO  NOT  PARTAKE  OF  FREEHO   DS, 

"^ttir*  ^     BiDDELEY  V.  Srppingwpll.  T.  T.  Hfil   K    B  3  Burr,  1543 

EoUl  in^^  ^"  *^*^  ^*^®  *^®  court,  in  deciding  that  the  intention  of  a  testator  «vas  to  be 
general ,  cor  collected  from  the  whole  of  the  will,  made  use  of  the  following  observations: 
respond  formerly  copyholds  estates  were  made  tenancies  at  will,  —a  middle  estate  be- 
wiih  free  tween  freeholders  and  villeins;  at  length  thev  acquired  stability.  By  custom, 
%H  ^^®  ^^^^  '^  ^^^  entitled  to  his  fine  till  admittance;  but  the  admittance  is  merelj 
however*^  form  On  a  surrender  of  a  copyhold,  the  estate  remains  in  the  surrenderor, 
in  some  col  ^'^^  admittance.  The  lord,  by  the  custom,  has  only  a  cur^tomary  power  to 
lateral  rei  make  admittance  secundwn  foriAatn  d  effcctum  ^tn-i^atn  redditiottia ;  and  therefore 
pecfai,  ftill  it  is  not  like  the  case  of  feoffees  to  uses,  at  common  law;  and  although  the 
farther  parfQ^^  grant  the  land  over  bv  copy  to  another  this  is  all  without  anv  warrant; 
natare  of  *  ^**^'  notwithstanding  this,  the  lord  may  make  admittance  according  to  the  sur- 
freeholdi*  render,  and  this  shall  be  good,  and  he  who  is  adnitted  shall  be  in  by  him  who 
for  al  made  the  surrender.     Tbe  estate  must  be  accordinu;  t ->  the  surrender,  and  not 

tboogh  cop  according  to  the  admittance  This  i^  a  ku  >wn  and  common  doctrine,  and  is 
vholderB  |aid  down  fully  in  Coke's  Copyhold  Cases  4  Co.  28,  b.  The  present  admit- 
bave  onl?  a  (j^n^g  y^.^^  uoon  a  descent;  for,  the  plainM  "  and  ber  sister  Ellen  held  in  copar- 
aeeu^i,m  senary.  The  defendant  c'»uld  traverse  nothinsc  hero,  but  the  grant  which  the 
quid,  that  plaintiff  had  alleged  in  her  reo|  r-ation;  and  if  she  was  not  heir,  the  admittance 
thoaghihey  of  her,  as  such,  is  void.  —See  VVilles   ^15. 

are  tenants  ».  Browiv  v.  Dver.  M  T.  1 707  K.  B.  11  Mod.  08  S.  C.  Holt.  166.  S.  B. 
thJr'"'  ^**  ^^^'  ^  ^^^^^  "'   Bvj.DWF.RE.  H   T.  1793.  K.  B.  5  T.  R.  104. 

tates  shall  Ejectment.  A.  B.  was  seised  in  fee  a«!cordinff  to  the  custom,  which  is  for 
descend  to  vises,  sach  ases  are  ;2dini88ible;  vide  infra^  n.  f ;  and  it  appears  never  to  have  been  donb- 
their  ted,  that  the  eqaitabJe  o«vnership  of  copyholds  is  susceptible  of  ^hiHing  nsos  in  the  same 

heirs;*  manner  as  freeholds;  and  if  there    have  been    many  inntances  of  Rurrender  to  fatnre  and 

springing  uses  engraOed  on  the  legal  estate  of  copvholds  in  any  particular  manor,  it  is  high- 
ly probable  that  a  court  of  uquily  would  consider  such  uses  as  sanctoned  by  custom,  and 
assist  in  establishing,  rather  than  overturning,  them  on  the  doctrine  in  question.  But  in  the 
present  instance,  it  is  enough  to  say,  that  the  title  depends  on  a  very  doubtful  question,  and 
therefore,  that  the  purchaser  is  not  bound  to  accept  it.*' 

*  Con*.  Rem.  S72.  in  margin. 

t  Rut  what  puts  an  end  to  the  application  of  the  case  in  Levinz,  is,  that  in  that  case  the 
surrender  WAS  to  the  use  of  a  will;  thoush  that  important  circumstance  is  omit'ed  in  the 
translation  of  Levinz.  The  words  in  the  French  of  Levinz  are,  that  the  copyholder  sur- 
rendered, *«  a  son  voluntf  et  devi$e  al  ute  luy  tneame  pur  vie,  et  aprea  al  uae  aon 
eigne  Fitz  et  aea  Heyrea^  aHI  vivra  al  age  de  21  anna;  provided,  &c.  as  above.  The 
case  of  Wilcock  and  tiammond,  cited  by  Lord  Toke.  8  Co.  20.  b.  was  also  on  a  surrender 
to  will,  as  was  the  case  of  Brien  v.  Cnwsen,  in  Leonard,  3  Leon.  115.  and  also  that  of 
Taylor  and  Tavlor  in  Atkins,  1  Atk.  386. 

*  So  copyhoM  estates  are  indirectly  devisable,  though  not  within  the  statute  of  wills; 
vide  po»t,  p.  410.  But  there  are  some  customary  estfites  in  the  North  which  are  not  de- 
viseable,  either  directly,  or  indirectly,  see  1  Cruise's  Dig.  tit.  Copyhold,  p.  300;  and  4  Best, 

^  9    I  • 
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lands  to  descend  to  the  youngest  son,  and  the  wife  to  have   an  estate  during  [  ^^  1 
her  life.     1  he  father  had  is-ue,  a  8'»n,  by  one  venter,  and  annther  by  ancthei  "^  il>«  de 
venter      The  father  died.     The  wile  entered,  and  then  the  yungest  son  died ■*^®'*^  °^ 
without  issue.     The  question  was,  whether  he  intermediate  estate  of  the  wife^J^^L*|^ 
so  broke  the  descent  ihrva  the  youngest  son,  as  to  make  the  eldest  son  of  the  ance  is 
half-blood  to  the  younger  incapable  of  inheriting.  guided  by 

Per  Holt,  C.  J.     Suppose  he  has  but  one  son,  then  he  shall  take   by  the  the  maxims 
common  law.     The  ancestor   nmot  die  seised,  and  there   must   be  a  younger  *"^ '°*®* •^ 
son;,  and  should  the  ancestor  be  disseised  and  die,  the  right  would  descend  to         j     . 
the  eldest.     Whenever  a  right  of  inherita* tee  is  vested,  the  detendants  shall  ' 

take  jure  rcpreseni  iianis;  I  R  11  Ab.  623.  In  this  case  the  father  surrender- 
ed in  tall,  and  the  heir  was  admitted  generally  in  fee;  but  this  admittance  shall 
relate  to  the  surrei.der  which  bound  the  land,  he  cited  Moor.  ^9;  1  Roll;  Ab. 
604;  Cro.  Jac.  100;  Co.  Litf  59;  4  Co.  i'ii.  25.  .8;  ^  Roll.  383.  The  heir 
18  a  complete  copyholder  before  admittance;  and  his  possession  will  make  a 
p089e99io  fr€Ui$ , 

S.  Dknn  t.  Spray.  M.  T.  1786.  K.  B   1  T,  R.  46G. 

In  ejectment  (or  copyhold  lands,  it  appeared  that  there  was  an  ancient  cus- A  custom, 
tom  of  the  manor  of  B.,  which  declared  that  lands  should  descend  to  the  eldest  therefore, 
daughter  where  there  was  no  pon;  and  where  thete  was  neither  child  nor  bro-***"'  *^°Py 
ther,  to  the  eldest  sister.     CJn  the  <^  uerti  n  wheihe?  this  cust-  m  extended  to  a  u^f.'?"** 
niece,  instances  were  produced  from  the  p>Hsofthe  manor  of  the  eldest  daugh- *cend  to 
ter's,  and  the  eldest  sister's  having  Fuereeded,  hut  none  ofan  eldest  niece.        the  eldest 

Per  Cur,     The  custom  shall  nut  extend  to  the  niece,  aUhou  h  it  a  ects  the  daDshter  or 

collateral  line,  in  the  instance  of  sisters;  f  r  cust  ms  departing  from  the  com-^®  ^°.®  ^Id 

mon  law  arc  to  be  construed  strictlv .     Consequently  the  lands  must  descend  ?'  ■»**«'» 

J-      *    xt-  I  does  not  ex 

according  to  the  common  law.  ^^^^  to  a 

4.  Clement  v.  S<  uua.vore.  H  T.   !703    K.  B.  6  Mod.   120;  S.  C.  Holt.nieco- 
124;  S.  C   1  Salk.'24r3;  S    C.  2  Ld.  Raym.  I0->1;  S.    \      P.  Wms.  63- 
A  person  had  five  sons;  'the  youngest  son  died  in  the  life-time  of  his  father,  Bat  the  spc 
leaving  issue  a  daughter.     The  father  afterwards  purchased,  and  became  seis- ^^i"!  cius 
ed  of  copyhold  land-  in  (he  na.urr  of  borough  English.     The  court  held,  that'?™"  **^P" 
the  daughter  of  the  fifth   son  should, '>n  the  death  of  her  grandfather,  inherit  J j.^°^"^j||^j 
ihoBB  l^nds  jure  represi'niationis ;  and    not  the  fourth   surviving   son;    for  the  be  always 
youngest  son  by  l>orough  English,  and  his  representauves  were  as  much  heirs  attended 
to  the  ho*-'  ugb  English  lands,  as  an  eldest  son  or  his  representative,  were  heirs  to.* 
not  lan<'8  dos(*endible  by  common  law. 

5.  S   iTHv.  Trigg.  M  T.   1722.  K  B.  8  M  »d.  2.-3;  S.  C.    1  S'r   i87.        [  S51  | 
This  was  a  case  referred  out  of  the  Court  of  Chancery  for  the  opinion  of^^^i" 
the  Court.     The  point  was,  whether  one  J  D.  took  the  lands  in  question  ci-^^J  f^^* 
ther  by  purchase  or  descent      The  case  made  for.  ihe  opini-in  of  the  Court,  on  h^i^  ih^ 
a  trial  at  Nisi  Priu**  was  thus    H    H    being  seised  in  fee  of  the  premises  in  heir  takes 
question,  married  the  widow  of  J.  T  the  lessor  of  the  plaintiff's  great  uncle,  by  descent. 
After  the  marriage,  H.  H.  surrendered  the  premises  to  the  use  of  his  will,  ""d  not  by 
and  devised  the  same  to  J.  his  wife,  and  her  heirs,  and  died  without  issue  by  P'J^*'*'"® » 
her.     After  the  death  ofH.  H..  J  was  ^adr'Mtred   and  likewise  surrendered  to  j^^  rishts 
the  use  of  her  will,  and  demised  the  sanie  t    J.  D.  her  daughter  and  heir  by  ye^a  in  him. 
her  first  husband,  J.  T  and  to  her  heirs  lorcver,  and  soon  died.     J.  D.,   be- 
fore admittance  made  her  will,  and  thereby  ga-  e  the  premises  to  the  defend- 
ant in  the  foil. wing  words:  "  I  give  and  bequeath  all  my  freehold,  and  also  all 
my  copyhold  estate,  which  I  intend  to  surrender  to  the  use  of  this  my  will,  ly- 
ing in  E  in  the  county  of  M.  to  mv  cousin,  T.  T.     the  defendant     for  and 
during  the  term  of  his  natural  life,  with  remainder  over."     After  -making  the 
will,  and  before  any  court  day,  J.  the  devisor,  died,  havintr  never  surrendered 
to  the  use  of  her  will.     But  the  defendant,  who  was  the  devisee,  was  notwith- 
standing, admitted  under  the  demise.     The  Court  said,  that  J.  was  in  by  dc- 

*"  But  it  iihould  he  noticed,  that  a  younger  child  is  not  coinpcllablo  to  bring  copyholds  of 
the  tenure  of  grnvel  kind  or  borouj^h  Kiigliiih  into  hotchpot,  those  tenures  being  omitted  oat 
of  the  statute  of  distributions;  Lntwych  v,  I.utwych,  Ca.  Talb.  276;  Rob.  Oav.  108. 
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gcent,  because  she  wa?  hoir  at  law  to  the  testatrix,  and  that  where  two  rights 

iw^et  toj2;ether  in  one  [)6r»on,  (as  they  did  in  this  case   the  one  'jeiag  by  devise, 

and  the   other  by   dt'scont,    as  heir   at   law,   the  descent  \^  the  most   n  >ble 

means  to  cotue  to  an  o-^late,  a:id  therefore,  t'le  law  adjidi^es  that  the  best  riile 

should  s»and.  So  where  a  rer^filnent  i<4  made  to  several  uses  the  reversion  ia 

fee  to  the  heirs  of  the  feoflfir;  in  hu  ^h  -ase,  the  lieir  shall  take  the    reversion 

by  descent,  because  it  was  part  )f  the  old  estate  i)f  the  fo  >Ter;  for  so  mpch  of 

the  use  of  the  lands  which  he  did  not  dispose  of  by  the  feoffment,  still  remaia- 

ed  bv  him  as  oart  of  the  >ld  estate;  Co    Lit.  2^6.  23.  a.      But  in  the  case  of 

a  will,  if  a  man  devise  any  other  estate  to  the  heir  at  law  than  that  he  was  to 

take  bv  descent,  as  for  instance,  if  the  testator  devise  a  less  estate  to  him,  or 

an  estate  in  fee  to  arise  upon  a  condition.     Here  it  is  otherwise.     See  1  Lev. 

101;  S  \jev.  127;   1  Com.  12^5;  S.  C.  2  Lord  Raym.  8  >);  S.  C.    I  Salk.-242; 

Lutw.  793;  S.  C,    1    Salk     211;  S   C     1    Com.    72;  H  )b    30;  Stv.  148;  2 

Burr   879;  S.  C.    1    Bl.  187;   I  B.  &  A.  530;  and  Watkins,   and  H.  Chitty, 

on  Descents. 

Botthede,  6.  Axov    M.  T.  K.  B.  Cro.  Eliz.  431. 

scent  will        rj^^Q  followini;  case  was  submitted  to  the  Court   for  their  opinion.     A  man 

ted^by'^a"    having  two  daughters,  bein^  his  heirs,  devised  hisland  to  them  and  their  heirs, 

surrender,    and  died      The  question  was,  whether  they    should  take  as  joint  tenants  by 

ordoviite  to  the  devise,  or  as  coparceners  by  descent;  and  all  the  just  ces  held,  clearly, 

•astoroary  that  they  should  hold  the  estate  as  join/  tenants;  for  the  devise  gave  it  them  ia 

'***Ij1*'^     a  higher  degree  than  the  common  law  would  have  conferred  it  on  them,  inas- 

titdnE  a"     ™"ch  as  they  would  be  entitled  to  the  benefits  accruing  from  survivorship. 

joint  tenao  See  lo  Ves.  .%5.. 

cy;  7.  Allan  V.  Heber.    T.  T.    1748.   K   B.  Str.  1270.    S.  P.  Huvt  v.  Earl 

I  362  I  OF  Winchester.  M.  T.    1758.  K   B.  2  Burr.  880    S.  P.  Emerson  v. 

IxcHBiRD.  1  Lord  Raym  728,  S.  P  2  P.  Wms.  135.  ' 
Though  not  On  rieruper  descent  pleaded,  it  appeared,  that  the  ancestor  devised  the  lands 
by  a  chaige  (f)  (iiQ  heir  for  payment  of  debts.  And  ihc  Court  held,  that  notwihstanding 
Jhat  not'al  ^^®^  ^^te  B.  charge  on  the  land,  yet  the  heir  was  in  by  dcsrent,  for  the  tenure 
teringthe  was  not  altered  See  Salk.  242;  Hob.  30;  Dy  124;  Stv.  148;  :3  Lev.  127; 
tennnj.*  Cro.  Eliz.  833.  919;  Lutw.  797;  Cro.  Car.  IGI;  2  M  d  8*^;  Cowp,  422. 
8.  Roe,  DEM.  Crow,  v.  Baldwere.  H.  T.  1793.  K.  B.  >  T  R.  104. 
The  rales  Ptr  Cur.  The  facts  of  this  case  are  shortly  these;  J.  Y.  being  seised  in 
by  which  f^e,  devised  certaii)  parts  of  his  estate  to  S.  A.  in  fee,  and  other  parts  to  S.  A. 
™j^°JJJ®^  for  life,  with  the  remamder  to  E.  W.  in  tail.  These  tw*  estates  afterward* 
continued  ^^^^  ^^  ^-  ^'  *"  ***^»  ^^^  ^^  Mhich  he  took  by  purchase  under  the  limitaUon 
or  broken  to  the  daughters  of  E.  C;  the  other  by  descent  under  the  estate  tail  ortginal- 
in  respect  ly  limited  to  E,  W. ;  she  being  so  seised  in  tail  of  the  dilfercnt  parts  of  these 
to  free  estates  in  diffrrent  rights,  suffered  together  with  her  husband  a  common  re- 
boldff,  ap  covery  of  the  whole,  and  the  question  arises  on  the  e  ect  of  that  recovery,  as 
to^copy  ^*^  *^®  respective  parts  of  the  estate.  It  seems  to  have  been  admitted  that  the 
holds,  "  case  of  Martin  v.  Strachan,  Burr.  2481.  decides  this  case  as  far  as  it  g^es; 
where  the  and  indeed  it  ought  to  put  the  question  into  a  state  of  repose,  because  that 
lord  cannot  case  was  very  ably  discussed  hero,  and  the  judgment  of  this  Court  was  after- 
be  preju  wards  confirmed  in  the  House  of  Lords  According  to  that  case,  it  statids 
diced.  thus;  the  common  recovery  puts  an  end  to  the  estate  tail;  the  estate  immedi- 

ately afterwards  becomes  an  estate  in  fee;  and  the  party  wh  >se  estate  is  con- 
verted into  a  fee,  if  he  took  the  estate  tail,  a.*^  a  purchaser  must  take  the  fee 
as  a  purchaser;  or  if  he  took  the  estate  tail  by  descent,  must  take  the  fee  also 
by  descent,  as  from  the  same  ancestor.  A  distinction,  however,  has  been 
taken  by  the  plaintiHT's  counsel,  between  the  operation  of  a  common  recovery 
respecting  copyholds  and  freeholds.  But  it  would  load  to  perplexity  if  differ- 
ent rules  were  applied  to  different  sorts  of  estates.     Copvnold  estates  are  nei- 

*  There  is  also  the  same  jure  reprcsentationia  in  the  case  of  inheritances  de«cendiblc 
by  CMtom,  a.s  by  the  common  law;  I  Rol.  Abr.  623;  2  id.  780;  2  Danv.  649;  \  Vent, 
4S9;  2  id,  75;  Vin.  Ab.  Uses;  (D);  2  Eq.  Ca.  Abr.  509;  1  P,  Wms.  65;  »  id.  63;  2 
T,pv.  87;  8  Kt>b.  16'^.  21 1;  2  Vos.  302. 
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Iher  ^thin  the  statute  de  donisy  or  that  of  uses;  neither,  indeed,  are  they  the 
subject  of  entails,  unless  there  be  a  custom  in  the  manor  to  -warrant  it  (which 
was  admitted  in  this  case.)     It  was  in  conformity  to  the  rule  respecting  real 
estates,  and  to  prevent  any  estate  being  unalienable,   that  the  same  rule  was 
adopted  in  the  case  of  copyholds  as  a  mean  of  unfettering  estates,  and  to  pre- 
vent perpetuities.     And  I  know  of  no  authority  which  makes  any  distinction 
in  this  respect  between  copyholds  and   freeholds.     In  all  other  points,  where 
the  lord  of  the  manor  is  not  prejudiced,  the  same  rules  of  descent  apply  equal- 
ly to  both.      But  'his  case  has  been  mgeniously  arfi^ucd  on  the  forms  of  a  re-    [  353  J 
covery,  and  it  has  been  compared  as  to  the  copyholds,   to  the  case  of  a  feoff- 
ment and  re-feoffmeot .     But  this  is  by  no  means  like  the  case  of  a  feoffment 
and  re-feoffment ,  and  we  cannot  enter  into  these  forms;  they  are,  perhaps, 
inexplicable;  but  they  must  be  taken  .ns  a  mere  mode  of  conveyance  by  a  ten- 
ant in  tail,  and  ought  se  to  be  considered  in  all  re«ipects;  it  was  so  considered 
by  the  Court  in  Martin  v.  Strachan.     Without,  however,  wasting  time  in  go- 
ing through  the  doctrine  laid  down  by  Lord  Chief  Justice  Lee  in  those  cases, 
I  think  we  are  bound  to  adopt  the  authority  of  it  here,  and  to  apply  it  to  both 
these  species  of  property.     Therefore,  that  part  of  the  estate  which  the  per-^"^  *'  ^^ 
son  who  suffered  the  common  recovery  took  by  purchase,  most  go  to  the  heir  Jj^**  raled, 
€jp  parte  paieitM\  and  that  which  she  took   by  descent  from  the  maternal  an- aitional^r 
cestor,  to  the  heirs  ex  parte  mniema,  render  in 

9.    Doe,  d.  Harmav  v    Mjrgav     H.  T.    1797.   K,  B.   7  T.  R.    103,  fee  by  a 

One  seized  in  fee  of  a  copyhold  of  inheritance  by  des«"*ent,  tx  parte  matema^V^^^ 
surrendered  the  same  to  the  use  of  himself,  for  life  remainder  to  such  persons  "^"^^  ** 
and  for  such  estates  as  he  should  by  deed  or  will,  attested  by  three  witnes8es,ap-  t^rna   and 
point,  remainder  in  default  of  appointment  to  himself  in  fee;  after  which  he  admittance 
made  a  mortgage,  and  surrendered  to  the  use  of  the  mortgagee  in  fee,  who,  of  the  mort 
upon  re-payment  of  the  principal  and  interest,  surrendered  again  to  the  mort-gagee,  will 
H^^^^^'     T^he  mortgagor  died,  and  the  question  which  was  now  brought  before  hro»k  the 
the  Court  was  whether  on  his  death  the  premises  in  question  descended  to  his  '°*  J^  .r* 
maternal  or  paternal  heir.     Lord  Kenyon,  C.  J.  said,  that  the  surrender  iui^  feoffment 
favour  of  the  mortgagee  was  not  merely  of  an  equitable,  but  of  the  legal  ecHand  re-feofF 
tate.     The  mortgagee  was  admitted  in" fee  under  it,  and  a  subsequent  surren-  ment,  and 
der  was  afterwards  made  to  the  mortgagor  in  fee.     This,  then,  is  like  a  feofF-  'hat  the  es    , 
ment  and  re-feoffment,  which,  it  has  been  long  settled,  breaks  the  line  of  Jj^j^^*|^*  ?<> 
dencent,  and  consequently  the  heir  tx  parte  paterna  is  entitled  to  the  pro-  ^^  parte 
P®rty.  paternal 

10.  Keev  v.  KiRBY.  E.  T*   1675    K.  B.   I  Mod.  200.  I  364  ] 

In  this  case  the  Court  said,  that  when  tenant  for  life  of  a  copyhold  suffers  a  But  in  otb 
recovery  asjenant  in  fee,  that  it  is  no  forfeiture  of  his  estate;   for  the  free- er  «•«?•««• 
hold  not  being  concerned,  and  its  being  in  a  court  baron,  where  there  is  no  ®8"  ^  ^?*  "S^ 
ioppel,  and  the  lord  that  is  to  take  advantage  of  it,  if  it  be  a  forfeiture,  being  {^^^  natare 

♦  There  maybe  a  potfeitKio    fratris  of  a  copyhold,   even  before  admittance;  ^*"®^b** Qf  fj^i^ 
case,  4   Co.  226;  Dy.  291.  b.  pi.  69.  Cary,  7;  Ballock  ▼    Dibley.   Mo.   599;  Clarke  v.  hoijg.  f^^ 
Pennifather,  4  Co.  23.  b;  Mo.  125.  pL  272.  ib.  272.pl.  426;  Kitch.  160.  Dal.  110.  pi- 1;.^-  eollater 
Lit.  Rep.  234;  Co.  Cop.  s.  41 ;  Tr.  94.   5;  lb.  n.  50;  Tr,  116;  4  Bro.  Ch.  R.  526;  bot  it '  *^ 
will  bo  prevented,   it  ia  conceived,  by  a  lease  for  yeara  with  license.      8o,  where  the  hnsr 
band  was  seized  in  rifrht  of  bis  wife,  and   he   and  his  wife,  by  license  of  tke  lord«  made   a 
lease  for  years  by  indenture,  rendering  rent,  they  had  issne  two  daoghters,  and  the  husband 
died:  the  wife  took  another  hnsband,  and  they  had  issoe;   a  son  und  a  daughter;  the  hus- 
band and  wifodied;  the  son  was  admitted  to  the  reversion,  and  died  withoat  issue;  and  it 
was  held,  that  the  reversion  should  descend   to  all  the  dnughters,  for  that  the  possession   of 
the  lessee  was  not  the  .possession  of  the  copyholder;  8  Leo,  69;  4  Co.  88.  212;  Co.  Lit. 
14.  b.  n.  6;  lb.  15.  a.  n.  2;  1  Mod.  102.  120;  8  Keb.  263.      There  is  however,  a  contra- 
ry determination  in  Moor,  p.  125.  pi   272.  (and  see  Vaill.  Dy.  291.  b   p!  69.  n;  Co.  Cop. 
s.  41;  Tr.  96;  Snpp.  s.  5      And  see  Gilb.  Ten.  158  9;  who  also  conceives,  that  the  pos-      n 
session  of  the  leesee  by  license  is  the  poasesFion  of  the  copyholder,  and  will  not  prevent  a 
posBe^giofratrU;  but  in  Co.  Cop.  as  above,  it  is  suggested,  that  the  determination  of  the 
lease,  and  the  subsequent  death  of  the  immediate  heir,  without  entry,  will  exclude  a  /»o*- 
te$$io  firatrU.)     But  that  has  been  supposed  to  be  a  misprint;  6  Vin    Ab.  Cop.  <D,  b.) 


I.  2.  n;  see  1  Froem.  45;  Co.  Cop.  s.  41.  tr.  96;  Cary.  8;  1  Vent.  261;  2  Let.  107;  8 

TOb.  VI  ni 


pi.  a. 

Wils. 


516;  Dy.  291.  b.  292.  a;  7  T.  R.  886. 
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•I  qaalitias  ^^^y  j^  j^  j^  jg  „j,j  j^,  j,^  resembled  to  the  forfeiture,  of  a  free  teQant,  curtoiiia<- 
wuiM  li*°  ^y  ««^t*^»  having  not  sucli  incidental  qualiiies  aa  ertates  at  common  law  have, 
oomiiion  unleas  ay  special  ciHtom.  See  4  .o.  i3.  a;  1  Uol.  Abr.  629,  ,U  ;  Cro.  Jac. 
law,  and      36;  xVIar.  b.  pi.  IcJ,  Hob,  "215;  S.  C.  :\oy.  -i7. 

which  do     ||,g  descent,  have  no  reUtion  to  copyhold  inheritancM,  eicept  by  special  castom.* 
aotcoDcern        ^  ^     j^^      ^   ^^^^  ^^  ^^^  ^    ^^  ^^^^    ^    .p    ,  .^    ,^    ^    ^  ^^^  3^, 

Therefore        '^^^^  ^**s  ***  action  of  ejectment.     The  lessor  of  the  ulainti     claimed  the 
1  descent    premises  in  question  under  a  will,  by  the  description  of  copyhold,  to  which 
of  copy  hold  premi-ses  T.,  the  testator,  had  been  before  admitted,  Uy  the  description  of  all 
land  will     j^at  oust  >mary  tenement,  habendum  to  her  and  her  heirs,  Unendum  of  the  lord  by 
"®*^*°**  **"*  the  rod,  according  to  the  custom  of  the  manor,  by  the  rent,  suit  of  court,  cu»- 
him  who     t^)i>^<*i  s^d  other  services,  &c.,  and  had  oefore  surrendered,  by  the  desrriptioa 
has  a  cos    of  the  customary  lands,  &.c.  holden  by   copy  of  court  roll,  to  -such  uses  as 
tomary        she,  by  her  last  will  and  testament  in  writing,  should  ap{)oint.     But  though 
right  to  it.tthe  testatrix  died  in  August,  1780,  and  the  will  was  established  in  178i,  yet, 
[  3'^  J    owing  to  an  outstanding  lease  granted  by  the  testatrix  in  her  life-time,  which 
did  not  expire  till  June,  1 80J,  the  devisee  did  not  enter,  or  bring  ejectment, 
till  Hilary  term,  I8ih2,  but  suilered  the  heir  a-  law  of  the  testatrix,  who  wa^-  ad- 
mitted to  the  premises  in  I  <8:2,  and  aflejwards  the  defendant,  his  son,  to  whom 
.  they  descended  in  1 791,  to  take  the  rent  during  the  intermediate  time;  and  this 
although  there  was  a  proviso  in  the  lease  for  re-entry  in  case  of  non-payment 
for  rent.     Upon  tnese  tacts  the  defendant's  counsel  objected  to  the  title  of  the 
lessor  of  the  plaintiif  the  devisee  with  whom  her  husband  sued  to  recover  in  this 
action;  and  urged  that  the  lessor's  right  of  entry  was  either  tolled  by  the  descent 
cast  on  the  defendant;  or  with  whom  her  husband  sued,  that  it  was  barred  by  the 

*  Copyholds  are  not  affected  by  an  eitent;  Dmry  v.  Mao,  1  Atk.  96;  Rex  v.  Lord 
Lisle,  Parker,  19ft;  Lei  Cant.  19;  nor  by  a  jadament  at  law;  per  Haicoort,  C.  in  Can- 
non ▼.  Pack,  6  Via.  Cop.  (O.  e  )  pi  6;  Rex  v.  Bodd,  Parker,  190:  Supp.  Co.  Cop.  s.  21. 
tr.  215;  Lei  v.  Cost.  19;  for  no  process  can  issue  to  levy  a  debt  npon  a  copyhold  «>tate; 
Whitehead  ▼.  Harrison,  2  Eq.  Ca.  Ahr.  718;  1  Barnard*  B.  R.  431;  nor  can  copyholds 
be  seized  opon  an  oatlawry;  Parker,  190;  bat  see  I  Lev.  99;  nor  are  they  assets  for  spe- 
cialty debts,  not  even  r'>r  the  debu  of  the  crown;  Brown's  ease,  4  Co.  22.  a;  Robioaoa 
T.  Tonge,  1  P.  W.  680.  n;  Aldrich  v.  Cooper  et  al.  8  Yes.  388.  394;  hot  they  are  with- 
in the  rale  established  for  marahalling  assets;  so  that  if  A.  has  a  mortgage  of  the  freehold 
and  copyhold  estates  of  B.,  and  C.  has  a  mortgnge  of  the  fVeehold  estate.-^  only,  and  is  also 
a  specialty  creditor  by  bond  of  B.,  A.  would  be  thrown  on  the  copyhold  e^itate  only,  to 
which  C.  had  no  resort,  or  C.  should  stand  in  his  place,  8  Ves.  888;  Kidney  v.  Conssma- 
ker.  12  Ves.  154;  Amb.  388. 

1   Nor  will  the  sorrender  of  a  oopyheld  by  tenant  in  tail,  or  by  a  husband  seised  in  right 
of  his  wife,  caude  a  discontinuance;  see  Bullen  ▼.    Grant,   Cro.   Eliz,  148;  S.  C.  1    Lot. 
174;  Gooles  v.  Grane,  Mo.  597;  Oldcot  v.   LotoI,  Mo.  753;  Knight  v.  Footman,  1    Lev. 
95;  Lane  v.  Hills,  (cited  Royden  ?  Monlster,  Godb.  868.  pi.  458;)   I  Hughes,  Abr.  469; 
Dell  ?.  Rigden,  4  Co.  28.  a;  S.  C.  Mo.  858;  pi.  488;  Rogers  v  Powel,  Browal.  36;  Clan 
▼.  Pease,  Cro.  Eliz.  391:  Co.  Lit.  60.  a.  n.  3;  Fmnklyn  v.  Myn,  Hal.*  M8S;  Snnp.  Co. 
Cop.  8.  12.  tr.  184-5;  Bed  vide   Eriah  t.   Rives,  Cro.  Eliz.  717;  Hill  ▼.   More,  Mo.  189; 
BrownL   121;  1   Roll.   Abr.   506.  B.  pi.    I ;  Stephens   ▼.  Elliot;  Cro.  Elis.  483.4;  6  Vin. 
Cop.  (G.  e.)  pi.  3;  Gnrrey  v.  Sanderson,  Cio.  Eliz.  967.     It  is.  however,  worthy  o^  no- 
tice, that  although  a  surrender  is  not  a  discontinoand,  yst  it  will  bar  the  issue  and  remain- 
der-men, when  a  recovery  is  not  required   b^  the  custom  of  the  manor.     It  has  been  said, 
that  where  the  custom  warrants  a  recovery,  it  will  be  a  di!*continaaace :  Eylet  v.  Lane  and 
Pen,  Cro.  Eliz.  880;  Dell  v.  Rigden  or  Higden,  Sub.  Gilh  Ten.  189.     But  the  beUer opi- 
nion is,  that  a  reeoverv  is  more   properly   a  bai    than  a   discontinuance;  Morris's  case,  2 
Danv.  577;  E  pi.  1  L.C.I  Roll.  Abr.  806.  B  1 1.   2;  ou<c  also  Clun  v.  Pease.  Cro.  Eliz. 
891-2.     And  this  is  principally  because  the  doctrine  or  warranty  does  not  eitend  lb  copy- 
-    holds;  seoGodh.  368;  Eylet  v.  Lane;  Clun  v.   Pease,  Cro.  Eliz.  391;  3  T.  R.  368;  Cro. 
Dig,  vol.  4.  p.  431.  tit.  Deed;  see  also  Goodtitle  v.  Morse,  3T.  R.  368:  Brown*s  case,  4 
Co«  23.  a;  an<<  see  the  case  of  Dell  v.    Higden,  1  Roll.   Ahr.  506.  B.   pi.   2;  GUb.  Ten. 
191.     And  for  the  effect  of  n  warranty  by  a  tenant  in  tail  of  freehold  lands;  vide  Doe   d. 
Hutchinson  v.  Prestwidge,  4  M .  Jc  8.  170;  Goodtitle  v.   Mor«e,Cro.  Dig.  vol.  4.  p.  431. 
tit.  Deed;  and  N.  B.  it  is  a  good  custom;  that  feoffment  by  tenant  in   tail  with  warranty 
shall  not  be  a  discontinuance:  1  Roll   Abr.  562.  1  pi.  2v   cites  80  Ass.  pi    47;  Bnlloek  v. 
Dibley,4  Co.  23.  a  S.   C.  Mo     596.  S:  C.   Poph.  88.   Knight  v.   Footman,   I  Lev.  95; 
Wright  T.  Portman,  4  Co.  23.  a;  bat  see  Collins  v.  Cancke,  Cro.  Jac.  108. 
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statute  of  Kmitations;  ^1  Jac.  1.  c.  16;  tfnd  that  either,  Ist,  bv  the  non-receipt  of 
rent  under  the  lease  granted  by  the  testatrix  for  more  than  %  \  ear«4  ginre  her 
death;  and  the  defendaot  and  his  father  having  during  all  that  time  had  an  ad- 
verse enjoyment  of  such  rent  and  of  the  premises  or  -^dly,  hy  the  claintiflT 
not  having  availed  herself  for  more  than  0  years  of  her  right  of  entry  under 
tKe  proviso  in  the  lease  for  non-payment  of  rent,  or  other  Aise. 

F*'r  Cur.  As  to  the  objection,  that  the  right  of  entry  of  the  lessor  of  the 
plaintiflT  is  tolled  by  Che  descent  to  the  defendant  from  his  father,  two  satisfac- 
tory answers  may  be  given:  that  the  objection  does  not  apply  to  copyholds, 
or  customary  estates,  where  the  freehold  is  in  the  lord;  nor  to  cases  where  the 
party  has  no  remedy  but  by  entry.  In  like  manner  to  the  objection  on  the 
ground  of  the  statute  of  limitations;  the  estate  having  been  in  the  hands  of  a 
tenant  till  18(V),  holding  under  a  leane  granted  by  the  testatrix,  is  a  sufiicienjt 
answer;  for  during  that  lease  th<'  lestior  could  not  enter  or  support  an  eject- 
ment; and  if  a  forieiture  were  committed,  she  was  not  obliged  to  enter  for  the 
forfoiture. 

12.  Chapmah  V.  Sh\rpb.  H.  T.   1681.  K.  B.  '2  Show    198. 

This  was  an  action  of  ejectment,  tried  before  Pemberton,  G.  T.,   in  which  Nor  nball  a 
lie  decided  that  an  ejectment  would  n  )t  lie  for  a  third  part  of  a  copyhold  tene-  voman  be 
nient  in  nature  '>f  dower;  for  a  ;>laint  ought  to  he  levied  in  nature  of  a  writ*"^??^^ 
of  dower   in  the  manor  court,    and  the   homage  ought   to  sever  and  set  '   ^^   * 
out  the  saroOy   but  observed,  that  if  the  custom  had  bc»en  for  the  widow 
to  have  the  third  part,  not  in  nature  of  dower,  but  in  common  with  the  heir,  the 
jury  would  have  been  directed  accordingly. 

13.  Clbmsnts  V  ScuDAMORB.  H.  T.    n(n.  K.  B    IP.  Wms.  fi9;  S.  C.  2 

Ld.  Raym.    1028.  S.  P.  AnOn.  H.  T    1774    K.  B    F.loft,  S98.  •r  t  maa 

The  case  of  Sir  John  Savage,  2  Leon.  109.  908.  was  quoted  in  this  case,^  ^**^ 
where  the  custom  was,  that  if  a  man  took  to  wife  a  customary  tenant  of  ther^  the  ear 
manory  and  had  issue,  and  over-lived  her,  he  should  be  tenant  by  the  curtesy ;  g^py^lil 
A.  B.  married  a  woman  to  whom  a  customary  tenement  did  descend  during  the  lands,  with 
coverture,  and  had  issue,  and  survived  her;  yet  it  was  adjudged,  that  he  should  oat  a  tpa 
not  be  tenant  by  the  curtesy,  because  the  woman  was  not  a  customary  tenant  ^^^  ^^ 
at  the  time  of  the  marriage,  and  so  not  within  the  custom,  which,  says  the  book,  ^"'' 
was  to  be  taken  strictly.     The  Court  made  use  of  the  following  observations: 
admitting  the  case  cited  to  be  law,  it  doth  w^t  affect  ours;  for  there  is  a  parti- 
cular custom  giving  the  estate  to  the  husband,  under  particular  qualiflcat  ons« 
Here  the  custom  alters  the  descent  by  the  common  law  to  the  eldest  son,  and 
carries  it  to  the  youngest  son  generally,  and  it  must  have  all  the  consequences 
of  a  descent,  only  witn  the  di  erence  as  to  the  person.     This  exposition  of  the 
question  will  tend  to  quiet  and  settle  estates  and  titles,  by  introducing  the 
same  uniform  rules  of  descent  in  all  cases;  whereas,  if  a  contrary  opinion  were 
allowed  to  prevail,  it  could  not  but  occasion  uncertainty,  and  consequently 
confusion. 

14.  Bevso^  v.  ScoTT.  T.  T,  I69T  K.  B  Carth.  '27'5;  S  O.  4  Mod  253; 
S.  C.  1  Salk.  185;  S.  C.  Skin.  406;  S.  C.  Holt,  160;  S.  C.  Comb.  233; 
S.  C.  12  M  >d.  49;  S.  C,  ^  Lev.  385.  S  P.  R  x  v.  thr  iffHiBiTAWTfl  ov 
LoPBiv.  T.T.  1788.  K.  B.2  T.  R  677;  S.  P.  Right  v.  Bawden    H  T. 

1803.  K.  B.  3  East,  260.  S.  P.  Fishbr  v.  Wiogs.  M.  T.  1699.  K.  B.  .    . .,  ^ 
12  Mod.  296;  S.  C    1  Salk.  391 ;  S,  C.  3  id.  206     S.  C.  Holt,  569;   S.  be  ob       ^ 
C    I  Ld.  Raym  6.>2;  S.  C.  Com.  88;  S.  C.    1  P   Wms.  14.  aerved.that 

In  a  special  verdict  in  ejectment,  the  case  was  as  follows:  F  F.  copyhold-  fre«  beneh, 
er  in  fee,  where  by  the  tpnure  the  widow  wa«  entitled  to  Ifpr  free-bench,  flur-?'«",^haa 
*  la  other  wonk,  •hall  eopyhold  property  be  in  general  rabjeet  to  froe  bench  or  cortesy.  '^  9^^^**  ■& 
The  term  free-beoehis  eqaally  applicable  to  the  estate  of  the  boahand  aa  to  that  ef  the  wi-"^™®  '** 
dow:  and  anciently  it  waa  eqaally  applied  to  the  former  aa  the  latter:  vide  9   Ed.    8.  pi. 
44.  fol.  88.  a:  and  Robiaa,  Gav,  b.  2.  c.  2.  p.  186.     So  the  estate  of  the  hosbi«nd    waa 
ealled  hie  dower:  vide  9  Rd   8.       And  hence  Raatal,  in  his  table  or  index  to  Fiisherbert'a 
Abridgment,  begina  the  head  of  dower  with  «*  Dower   par  le  Conrteay,'*  though  of  later 
days  the  estate  of  the  husband  ha^  been  denominated  his  curtesy,  while  the  term  of  free- 
benrh  hut  been  confhied  to  th/»  widow 'w  eetat«(. 
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f  357  I  rendered  hi*  copyhold  into  the  hands  of  Two  tenants,  according  to  the  custom, 
^eeta  diflWi*  to  the  use  ofT.  S.  and  his.  heirs.  This  surrender  was  presented  at  the  next 
fromdu#er^^y^j.  t)yt  after,  and  before  the  second  court,  the  surrenderor  died,  and  at 
at  the  com  ^^^  ^^^^  court  after  his  death  the  said  T.  S.  and  the  widow  were  admitted;  and 
ai  for  in*  ^he  question  was,  if  the  widow  were  defeated  of  her  free-bench  by  the  adnfiit- 
ftanoe,  the  tance  of  the  surrenderee,  or  whether  the  widow's  estate  having  attached  by 
ri^ht  of  the  her  husband's  dying  seised,  should  suspend  the  operation  of  the  subsequent 
wife  does  admittance  of  the  surrenderee  until  after  tho  marriage  or  death  of  the  widow, 
"^thrcaee  '^®  Court,  upon  the  first  impression  of  the  case,  decided  in  favour  of  the  sur- 
offree  renderee;  and  said:  though,  by  the  barr*  surrender,  no  estate  passed  out  of 
bench,  till  the  surrenderor,  and  by  con^^equence  he  died  seized  in  fee  of  the  copyhold, 
the  has  yet  it  was  not  of  an  absolute  but  a  defeasible  estate  of  inheritance,  subject  to 
band's         be  destroyed  by  the  subsequent  admittance  of  the  surrenderee;  and  therefore 

hm*  .  the  widow's  estate,  which  is  derived  out  of  that  estate  of  which  her  hushand 
privilege  of  ^'^^  seised,  must  necessarily  partalte  of  the  same  quality,  and  remain  defeasi* 
dower  be     ble  in  her,  as  it  was  in  her  hnsband.      And  the  admittance  of  the  surrenderee 

[  '238  ]  shall  have  relation  to  the  time  of  the  surrender  made,  as  well  to  defeat  alt 
ceme:$  a  mean  acts  made  by  the  surrenderor,  as  all  other  customary  estates  derived 
vested  rifhtQy^  of  his  estate;  for  it  is  very  clear,  that  her  title  by  the  custom  doth  not  corn- 
immediate  m^jjce  bv  the  marriaore  as  it  doth  in  dower  at  common  law\  for  if  it  did,  thea 
I A  oa  mar  ^  • 

riam.t        ^^®  husband  could  not  defeat  it  by  any  act,  which  he  may  in  case  of  free-^ 

bench;  for  there  the  husband  must  die  seised,  otherwise  the  widow  hilth  no 
title.  Judgment  must  be  therefore  given  for  the  plaintiff,  the  lessee  of  the  sur- 
renderee.    See  2  Ves.  6)3;  i  Atk.  526;  3  Ves.  jim.  256. 

*  In  ejectment  for  free-bench,  it  b  rot  alMoIately  reqaisito  that  the  widow  be  admitted 
even  against  the  lord;  it  is  enough  if  she  h.is  cbaltcnged  her  right  and  claimed  to  be  ad- 
mitted; the  resson  is  said  to  be,  becmse  free-bench  is  an  excrescence,  which  by  the  ens- 
torn  and  the  law,  grows  ont  of  the  estate;  Doe  v.  Bellamy,  2  M.  &  9.  87.  Bat  if  the  wid- 
ow's claim  be  in  the  nature  of  dower,  an  ejectment  will  not  lie  before  assignment;  in  case 
of  refusal  to  assign,  she  must  lev^  a  pliiint  in  the  nature  of  a  writ  of  dower  in  the  lord's 
court;  Jurden  v.  Stone,  Hutt.  18;  [toward  v.  BarlleU,  Hob.  181;  Chapman  ▼.  Sbarfie,  2 
Show»  184. 

t  Any  alienation  bv  him  alone  to  take  effect  in  his  life  time,  though  withont  any  concor- 
rence  of  the  wife,  whether  it  be  b}  surrender  in  court;  Carth.  276;  or  by  foifcitnre,  1 
Freem.  516;  or  in  consequence  of  enfranchisement,  Cro.  Jac.  126  will  effectaalljr  and  at- 
terly  bar  the  claim  of  the  widow.  But  in  this  case  it  most  be  remarked,  says  Mr.  Wat- 
kins,  vol.  ii.  p.  63.  that  her  claim  to  free-bench  is  not  defeated  by  reason  of  the  hosband'a 
not  dying  seined  (though  it  should  seeiii  to  be  so  urged  in  some  of  the  books,)  as  he  woold 
most  indispntiibly  die  seised  in  the  present  instance,  ho  being  the  copyholder  and  not  the 
lessee,  and  even  the  possession  of  the  lessee  being,  at  common  law,  the  possession  of  the 
lessor.  Walk,  on  De^c.  27.  48.  108.  117;  Gilb.  Ten.  321;  and  therefore  it  should  seem 
that  the  widow  would  in  this  case  be  barred  only  quoad  the  lease,  snd  consequently  be 
entitled  on  its  expiration,  see  Gilb.  Ten.  821.  By  special  custom,  however,  the  widow 
•hall  have  her  free-bench  notwithstanding  such  lease,  though  without  prejudice  to  it,  re^ 
ceiviiig  the  rent,  &c.,  see  Co.  Ent.  123.  a.  Hiil  v.  Hill. 

If,  however,  the  husband  actually  surrender  and  die  before  the  admittance  of  the  siir-^ 
renderee,  she  shall  be  barred:  for  the  suh<iequent  admittance  of  the  surrenderee,  though  af-* 
ter  the  de^th  of  the  husband,  shall  relate  to  the  time  of  the  surrender,  and  st*  precede  the 
title  of  the  wife:  1  Frcem.  516.  e.  a  692:  and,  by  consequence,  the  widow  of  the  surren- 
deree shall  have  her  free-bench,  if  he  die  before  admittance.  So  if  the  husband  become 
luinkrapt,  and  die  after  the  execution  of  the  bargain  and  sale  by  iiie  coromissionefs,  and 
before  the  admittance  of  the  vendee,  the  widow  of  the  bankrupt  sbaU  not  be  entitled  to 
her  free-bench,  Parker  v-  DIeek,  Cro.  Jac  668;  W.  Jones,  461.  And  as  it  is  so  repeat- 
edly said,  that  the  husband  must  die  seised  at  least  by  relation,  in  order  to  enable  the  wid- 
ow to  claim,  it  may  be  proper  here  to  observe,  that  there  can  be  no  disseisin  of  a  copy- 
hold, and  consequently;  though  a  person  should  enter  with  a  strong  hand  into  the  ropy- 
hold  premises,  >et  the  copyholder  would  continue  tenant  to  the  lord,  and  by  consequence 
if  the  husband  was  before  such  entry  seised  of  the  premise?*,  he  most  notwithstanding  such 
entry,  continue  seised,  and  consequently  such  entry  cannot  defeat  the  title  of  the  wife. 

On  the  principle  that  those  perilous  are  not  bound  by  an  agreement  who  do  not  claim 
wholly  from  any  party  thereto,  but  have  an  independent  and  substantive  interen  prior  to 
the  contract;  it  was  in  one  case  said  to  have  lieen  decided,  that  where  a  copyholder  for 
life  agreed  to  sell  hU  estate  for  his  own  life  and  the  widowhood  of  his  relict,  the  widow 
shonld  not  be  bound  by  this  agreement,  and  it  was  likened  to  the  cose  of  a  joint  tenant, 
who  a^rec.^  to  alien,  and  dies  without  nccomplisihirur  his  engagement,  in  which  case  it  t* 


COP  iTHOT.D,  ESTATE  OF.— ConiraHtd  xtiih  Freeholds.  245 

15.  SAMsnrRY,D.  Cooke,  v.  Ht  Rr-.  M.  T.  1,776.  K.  B.  Cnwp.  481.  I  3-^0  ] 

Upon  a  motion  for  a  new  trial,  it  a|ipfnred  that  the  f  ust  m  '>f  the  manor  of^"^*^®"*^ 
W-  was  to  grant  copyholds  for  three  lives;  that  the  first  life  had  a  power  of  sur-  w  ^  j  "*  u 
rendering  the  whole  estate,  and  the  widnw*  of  a  tenanf  who  died  seised  was  en-  ^  i^^^  f^, 
entitled  to  her  freo-hon^h.     That  ♦ne  F.  then  a   copyholder  lor  three  lives,  years, 
sarrendered  to   one  H  ,  the  decrased  hushand  ot  the  defendant,   who,  by  li- though  by 
cence  ^r>m  the  last  lord,  demised  to  S,   for  99    \ears,  by   way    of  mortgage.  **^*°*®  o*^ 
Theit  H.  died,  and  S.  demised  t  >  the  plaintiff.     The  wid/>w  of  H   claimed  her  {^^  J^f^^^ 
firce-bench,  there  being  no  special  custom  to  make  a  demise  of  this  kind;  andj,jj^||  ^^^  ^ 
it  was  therefore  contended  that  the  esta'e  of  her  hus*>and  was  not  determined  ^Q\d  it.» 
according  to  the  custom  of  the  manor,  hut  he  mu<t  be  dec  mod  to  ha^e  died  sei- 
sed of  the  copyhold,  and  the  widow  still  entitled  to  her  froe-bench.     On   the 
other  side  it  was  said,  that  the  copyholder,  having  ob'ained  the  lord's  license, 
might  do  what  he  pleased  with  the  estate,  and  could  have  cr>nveyed  it  from  the 
wife  in  any  form  he  thought  fit;  consequently  her  right  of  frep-bench  must  be 
subject  to  the  mortgage.     The  Court  was  of  opinion  that    the  widow  was  not 
entitled  to  free-bench:  thev  held  there  was  a  great  dit-erence  between  the  rus- 
tom  of  free-bench   found  in  this  case   and    dower     the    ndow  was  entitled  to 

admitted,  that  the  sorvivor  cannot  be  corrpen*»d  to  pprfnnn  the  agreement:  8  Wood  T,ect. 
471,  citing  Mu9grave  v.  Da«hwood,  2  Vrrn.  45  63  Fl  ip,  however,  now  nettlejd.  that  an 
eqaitable  alienation  bj  a  copyholdtir  either  for  life  or  in  fee,  will  pais  to  the  alienee  the 
intereat  of  hiowelfand  hi.4  wife  without  her  concorrence,  in  a  ^nrrcitder  to  complete  the 
contrnct,  Urown  ▼.  Raindle,  3  Vcs.  26b;  and  fMiiton  v.  tlintoii,  .Anib.  278;  where  the 
case  of  Moflgrave  v.  Hinton  U  considered  to  be  an  tnsnfficient  aathnrity.  And  even  where 
the  wife  is  entitled  to  the  entire  fee  ad  her  free  bench,  >et  an  the  hnsH-ind  in  the  case  sap- 
posed  does  not  die  seised,  the  free-bench  will  not  attach.  Fn  flinton  v.  Hinton,  ubi  sup. 
the  coAtomary  right  of  a  widow  to  enjoy  thi^  whole  estate  for  her  life  was  decreod  to  bo 
barred  by  the  husband  having  articled  to  sell  the  estate  So  a  conditional  surrender  by 
way  of  mortgage  will  defeat  the  free-bench  absolute!  v  .  thimgh  the  niortga  'e  be  not  admit- 
ted ti!)  after  the  decease  of  the  husband,  and  the  widow,  it  in  apprehended,  will  not  have  . 
any  title  to  redeem  the  siime  as  if  she  were  tenant  to  Hower  of  freehclds.  Rut  an  agree- 
ment tO:«arrender  for  further  security  will  bind  the  widow  pro  tanto  only,  as  in  that  case 
the  husSnnd  wilt  have  died  seised,  acd  the  free  bench  have  attac  bed,  Benson  v.  Scott,  12 
Mod    49:  Carth.   275. 

In  Davis  v.  Selly,  Cro-  F.liz.  it  was  indeed  ndjad^(>d  ttiat  the  wife  should  be  endowed  of 
a  moiety  of  such  lands,  of  the  (enure  of  pavel  kird  in  Flent,  as  her  husband  had  aliened 
daring  the  coverture.  Hence  it  should  r^cern,  that  the  hu!<bu'nd^s  surrender  of  copyhold 
lands  of  the  tenure  of  gavel-kind  will  not  defeat  his  wife's  righ'  to  free-bench,  which  ac- 
cording to  the  general  law  of  copshold-s  would  he  ejected  by  such  alienation. 

From  what  has  been  said,  it  will  be.  therefore,  evident  that  a  cop\  holder  cannot  defeat 
htswife*s  claim  to  free-bench  merely  by  devise,  as  'he  devise  cannot  take  effect  till  his  de- 
cease, when  the  free  bench  attache^;  see  Co  Ent  ^3.  a.  125.  a.  Iljll  v.  ftill.  But  this 
device  must  be  understood  of  a  devifsegood  by  special  custom  without  a  snrreitder  to  will; 
for  if  a  surrender  be  made,  which  tnust  bo  of  necesi^ity,  if  at  all,  in  his  lif(>  time,  the  claim 
of  the  widow  will  be  defeated  and  :»one:  see  Co.  T.irt  ."SO.  b;  Vauiihnij  v  Atkins,  5  Bur 
2736;  Fprder  v.  Wade,  4  ro  C.  C  52?  If  a  copyholder  surrender  to  the  use  of  his  will 
and  devise  to  his  custoriiarv  heir,  the  heir  will  tike  l»y  his  preferable  title  descent,  and  be- 
ing in  by  descent  the  Iand.-<  should  be  subject  to  the  free-bench  of  his  :incestor's  wife;  but 
thia  is  not  settled,  and  it  may  bo  said  that  the  heir  doen  not  take  by  descent,  because  he 
wonld  take  a  dissimilar  estate  by  devi.^se  in  tbU  very  particular  A  devisee  is  to  be  con- 
sidered as  un  appointee  of  the  use  under  the  surrender  to  will,  and  when  admitted  ho  is  in 
antecedent  to  the  time  of  the  testator'^  death,  but  whether  a  similar  observation  can  bo  ap- 
plied to  the  ca?*e  of  a  dcvisca  t  iking  by  a  will,  the  surrender  to  wbicli  is  supplied  by  the 
late  act,  is  a  quf-^tion  wbi'^h  remain?  to  be  mooted.  The  statute  derlares,  that  the  will 
without  a  surrender  shall  be  as  effectual  to  all  intents  and  purposes  as  if  a  surrender  had 
been  made.  The  conclusion  U  obvious,  if  it  bo  a  clear  point  that  a  devisee  with  a  surren- 
der to  will  take«  paramount  the  free  bench;  of  which,  however,  some  doubts  are  said  to 
beeiitertiined;  see  2  Wal!:ins  by  Coventry,  p.  6'.  n. 

•  Although  this  subject  nnght  be,  perhaps,  with  more  propriety  enlari^cd  uptm  under  the 
title  of  "Frf  e-bench,"  yet  as  the  r;:so^  in  the  text  have  been  abridged,  from  the  necessity 
of  t^howing  with  greater  perspicuity  the  line  of  dcmar'^ation  thatexi.^ts  between  the  general 
law  of  freehold  and  copyhold  .'an  is,  it  may  bo  as  well  to  .slate  the  remainder  of  the  law  as  • 
applicatilc  to  th.;  point,  of  what  operates  as  i  bar  to  a  succes^^fnl  clainj  of  this  privilege, 
A  jointure,  whether  legal  or  equitable,  Is  a  g"od  b.ir  to  the  claim  of  a  widow  to  free- 
bench,  of  a  copyhold,  as  well  as  to  do. vei;  !  Vcs  5'l;.AMibl.  299;  3  P  Wms.  229;2Atk. 
.526:  4  Km.  Cli'  C  S'Z^.      \nd  F.ord  K^ng  held  n   wid<»\v    bound  by  a  pncfiniarv  prnvi«iOM 
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dower  of  all  her  husband  was  seised  of  during  the  coverture^  but  here  her 

right  was  contined  to  such  estates  as  he  should  die  seised  of;  consequently,  as 

between  lord  and  tenant,  they  might  defeat  the  wife's  ebUte  when  they  pleased. 

See  Moore,  756;  8.  C.  Cro.  Jac.  36 

Another  im  16.  Chantrell  v.  Randell.  H.  T.  1660.  K.  B.  1  Lev.  20. 

portmot  dif      |q  ejectment,  on  issue  not  guilty,  and  a  special  verdict,  the  case  was  thus: 

I  360  \    *  <^^Py^o^<^  ^^  granted  to  A.  B.  and  C.  for  their  lives,  successively   as   they 

twson  free  ^^^  named;  then  the  lord  granted  and  demised  the  lands  for  40  years  after  the 

bench,  and  death,  surrender,  forfeiture,  or  other  determination  <»f  the  estate  of  A.  B.  and 

dswer  ie,     C.     A.  and  B  died,  and  C.  took  a  wife  and  died,  and  the  wife  kept  herself  ia 

that,  to  en  possesion  for  her  life,  by  the  custom,  as  her  free-bench,  and  died.     The  ques- 

title  the      ij^q  ^^g^  whether  the  lease  for  40  years  should  commence  from  the  death  of 

rit    ^^e   ^^^  husband,  or  of  the  wife;  for,  as  it  was  urged,  if  it  should  commence  from 

hoflband      ^^^  death  of  the  husband,  it  is  expired;  if  of  the  wife,  it  had  still  a  continuance 

mnct  be      for  "20  years.     It  was  allowed  that  the  free-l>ench  wa^  to  many  purp')ses  a  coo- 

■eited  of  an  tinuance  of  the  husband's  estate;  but  it  was  maintained,  that  here  the  words  of 

[  36 1   ]    the  lease  for  iO  years  are,  to  have,Sic.  from  the  death,surrender,  forfeiture  or  otli- 

eftate  of     ^r  deter    ination  >f  the  estate  made  to  A.  B.and  C  ^and  thut  then  the  law  supplies 

inbent        ^y^^  words  which  nhallfini  happen,   Twifaden  ant  WifudJiatn  held,  that  the  lease 

whereaa      should  not  coranienr*e  till  aflter  the  wife's  death  and  that  the  words  death,  for- 

by  the  eoi  feiture,  &c,,  as  should  determine  the  estate     and  this  bv  reason  of  the  subse- 

tom  of  ma  quent  words,  or  other  determination  of  the  estate;  and  the  words  are  only  an 

tbe  widow'  ^^^^  before  marriage,  thoaab  she  was  an  infant,  and  no  pnrty  to  the  articles*  and  though 
of  a  eoov     the  jointare  nettled  on  her  wn*  not  made  eiprewly  in  Ueo  of  free-bencb,  but  onlv  mentioa- 
bolder  for    ^  ^^  '^^  so  in  a  proYtJto;  Jordan  y.  Savage,  2  Eq.  Ca.  .\br.  tOl.     The  widow,    however, 
life  is  enti    ^^  ^^^  case,  had  taken  pn^isiMsion  of  the  lands  limited  to  her  by  the  articles,  which  was  a 
tied  10  free^®^^*'^  act  of  eleetiojn ;  2  Eden.  66;  1  Rop.  Bar.  and  Fern.  476;  2  Brth.  Prec.  491.     And 
bench  for    ^  j^i^tore  of  copyhold  lands  before  marriage,  tboogh  no  actual  bar  of  dower,   wonld,  it  ie 
the  whole   ^PP^hended,  put  the  widow  to  her  election;  and  it  has  been  decided,  that  a  widow  cannot 
^g^X^9        ia  conscience  have  both  her  dower  and  copyhold  landsi  devisad  to  her  in  recompense  of  dow- 
er; Lacy  V.  Anderson,  I  Swan-  445.  898;  Choice  Ch.  Ca.  155.     So  if  an  annuity   be   be- 
queathed to  the  widow  in  bar  of  dower  and  free-bench,  she  cannot  have  both  the  annuity 
and  free-bench,  but  most  elect  to  take  ihe  one  or  the   other;  and   if  she  elect  to  take  the 
free-bencb,  the  annuity  will  devolve  on  the  devisee;  Kidney  v.  Conssmaker,  12  Ves,*  136;- 
Welby  V.  Welby,  2  Ves  and  Bea.  120;  Gretton    v.   Haward,   and  Dillon  t.    Parker,   1 
Swan.  881.  438.     For  distinctions  between  po«f  and  anf«  nuptial  jointures;  see  Simpson  t. 
Ontteridge»  1  Mad.  613;  Mor.  and  Coote,  Watk.  Princ.  92;  Sng.  V.  Jc  P.  817.  6tb  edit. 

*  It  has  been  indeed  said,  that  a  widow  -^hall  not  have  her  free-bench  of  a  trust;  it  is  set- 
tled »lso  that  if  she  do  take  her  free  bench  at  law,  she  nnust  take  it  subject  to  a  trust  in  e- 
qnity;  2  Bl.  Com.  387;  8  P.  Wros.  229;  2  Atk.  626;  1  Bro.  Cb.  Ca.  825.  828;  2  id.  680; 
2  P.  Wms  700;  1  Ves.  176;  i  id.  586.  688.  638  4;  2  Freem.  48.  71.  Bat  the  instances 
in  which  the  widow  of  a  trustee  shall  be  permitted  to  take  her  free  bench  at  law,  and  in 
which  she  shall  not  be  permitted  to  take  her  dower,  do  not  appear  to  be  properly  distio- 
cnished;  if  an  estate  of  freehold  be  granted  to  A.  and  his  heirs  in  trust  for  d.,  and  A  die, 
uis  widow  shall  not  be  suffered  to  have  her  dower,  ttecause  it  would  be  wholly  oeedleast 
as  the  estate  wonld  descend  to  the  heir,  who  is  to  perform  the  trust;  and  if  the  widow  were 
ptrmitted  to  claim,  she  would  only  incur  an  ezpence,  and  assume  a  burthen  without  an 
emolument.  But  if  a  copyhold  be  granted  to  A.  for  life,  in  trust  for  B.,  and  the  custom 
of  the  m*inor  be,  that  the  widow  of  the  tenant  for  life  shall  have  her  free  b«nch,  and  A. 
die,  leaving  R.,  A.*s  widow  shall  have  her  free-bench;  for  if  she  do  not  take  it,  the  estate 
would  be  at  an  end,  as  no  one  else  could  take  it;  and  if  there  were  no  one  to  take  it,  the 
lord  would  be  entitled  to  escheat;  and  ro  not  be  subject  to  the  trust;  see  I  Blac.  Rep.  I6jr; 
Burgeiis  v.  Wheat,  1  Few.  !Vfortg.  258.  5th  edit.  But  the  widow  shall  be  subject  to  the  trust, 
as  the  trust  shall  be  commensurate  with  the  legal  esrate,  ibid. ;  and  the  legal  estate  wonld  not 
be  at  an  end  till  the  determination  of  the  free  bench  of  the  widow  of  A. ;  see  1  Lev.  20;  Chant- 
rellv  aandalUand  1  ibid,172;  Newton  v.  ShaAe,  and  1  Keb.926;S  C.  2  Sid.  166;ClarkeT. 
Candle.  A  curious  point  would  arise  on  tbitv  case,  supposing  R.  to  have  left  a  widow  also; 
for  who  then  should  be  benefited  \>y  the  trust?  A  widow,  it  has  been  seen,  shall  not  have 
a  free  bench  of  a  trust;  one  widow,  therefore,  shall  not  he  a  trustee  for  the  other;  and  con- 
sequently, it  should  seem,  that  the  widow  of  A.  •hall  hold  for  the  benefit  of  the  representa- 
tives of  B.  But  the  widow  shall  huv«  her  free-bench  against  the  lord  by  escheat  (Bro. 
Dower,  64;  Eitinguishment,  3  ;Ten.  33;  Watk.  on  Desc.  83.  n.  a.); for  the  free-bench  is 
a  continuance  of  the  hnsband^s  estate;  and  till  the  free  bench  expire,  the  lord's  title  cannot 
commence;  for,  till  that  event,  he  will  have  a  tenant;  see  Ley.  20;  Chantrell  v.  Randall; 
and  I  ibid.  172;  N*»wton  v.  Shafte,  I  Kpb.  925;  S.  C.  2  Sider.  168:  Clarke  ▼.  Candle.  «?o 
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enumeration  of  the  particular  ways  by  which  the  estate  might  be  deter- 
mined;  but   if  the   estate  does    not     determine  by   any  of  those  ways,  as 
in  the  ca.se  at  bar  it  does  not,  by  reoiMni  of  the  wife's  free-bench,  which  is  a 
continuance  of  the  husband's  estate,  the  leasf^.  shall  not  commence  till  the  death  I^  Iim  beea 
of  the  wife,  by  which  the  husbaud^s  estate  is  determined.  already  ob 

17.  Thapman  V  SiJAi.pB.  H.  T    l«8l.  K.  B.  •!  Show.  184.  frtrbwich* 

From  the  facts  of  this  case  it  appeared  that  a  person,  who  had  been  posses-  ^  «  cDstom 
■ed  of  certain  copyhold  lands,  had  died,  that  his  widow  was  the  party  who  in  Ary  right 
this  action,  which  was  an  action  of  ejectment,  raised  a  claim  in  respect  of  her  nomine  do 
right  to  free-bench,  but  that  the  claim  consisted  in   an  aliquot  portion  of  the  <M,and 
lands  whirh  her  husband  had  held  by  copy  of  court  roll.  Thisthf*  Court  deem-        ^^ 
ed  a  valid  objection  to  the  maintenance  of  the  action,  and  drew  the  following  ^^^  be 
distinction:  that  the  action  might  have  been  crnsidered  sustainable,  had' the  lon/^  to 
custom  been  for  the  widow  to  have  a  certain   portion,  not  in  nature  of  dower,  mcli  ens 
but  in  common  with  the  heir;  but  that  the  facts  before  them  were  not  of  a  na-to>^  ^  pra 
ture  to  warrant  them  in  coming  t    such  a  conclusion;  and  observed,  that  a?f^^*  ^^^^ 
plaint,  in  the  nature  of  a  writ  of  dower,  ought  to  have  been  levied  in  the  manor  ^   anSTdii 
court,  where  the  h  mage  would  have  severed,  and  set  out  the  same.     See  Litt.  ration  of 
137;  Kitch.   rai.a    lO^   a.;ib.  I  »5;  Robins Gav.  b.  e.  c.  ^.  p.  184.  theooute. 

Thoa  in  aome  manora  the  widow  shall  have  the  whole  lands  of  which  the  hnaband  diod 
Miaod,  and  in  others  only  a  portion  of  them.* 

18.   NhWTON  V.  Sii  xFro.  T  T.  1666.  K.  B.  1  T.ev.  172;  S.  C.  1  Sid.  267. 
Ejectment.     A  special  verdict  found  the  lands  to  be  cust^^mary,  and  held  of  Again,  with 
the  honor  of  Teinmouth,  and  that  the  custom  oi'the  manor  was,  that  if  the  fa-  ^^^^  ^ 
ther  died  leaving  no  sons,  but  two  or  more  daughters,  that  the  elder  daughter  ^J|^  ^fhor 
should  have  it  only  for  her  life,  and  that  aOer  her  death  it  should  descend  to  the  estate,  she 
next  heir  male,  who  could  derive  through  males    and  for  default  of  Fuch,  it  shHli,  by 
should  escheat  to  the  lord,  and  another  custom,  that  if  the  tenant  died  leaving  th.  cnstom 
a  wife,  she  should  have  it  for  her  life;  and  that  the  tenant  here  left  a  wife  and  ©^ *"»•■■• 
two  daughters,  but  no  son;  and  that  the  wife  entered,  and  the  elder  daughter  JJ"*"*    V!^ 
died  in  the  wife's  lifetime;  and  that  afterwards  the  mother  died;  and  that  there  |,^,  ^^ 
was  not  any  heir  male  deriving  through  males;  and  that  the  lord  entered  as  on  band  in 
the  ground  of  an  escheat,  on  whom  the  second   daughter  entered,  and  leased  fee;t 
to  the  plaintiff.     And  the  casewafl  argued  at  bar  this  term;  and  two  questions    [  S62  | 
were   made:    1st    whether   the   custom  were  good;  Jd,  if  the  second  daugh- 
ter, not  being  the  eldest  daughter  at  the  time  of  her  father's  death,  could  have 
the  lands  within  the  custom,  although  she  was  the  only  daughter  at  the  time  of 
her  mother's  death      And  it  was  objected,  that  the  custom  was  vain  and  unrea- 
sonable to  disinherit  the  heirs  for  want  of  heirs  male,  claiming  by  males;  and 
they  cited  the  rustom  oftanistry    But  on  the  other  side  it  was  said,  that  all  rus- 
toms  deviate  from  thecomm<>n  law,  and  such  a  custom  might  be  good  in  those 
northern  parts,  to  have  jinale  owners  of  lands  in  respect  of  the  neighborhood  of 
Si'otland;  and  thev  cited  the  cu(«tom  of  Taunton-dean    that  if  the  husband  died 
seised  in  fee,  his  wife  should  have  the  inheritance ^  and  might  bcW  it;  and  if  she 
married  a  second  husband,  she  should  have  the  inheritance.     But  it  was  said 

if  the  lord  frant  the  fmehold  of  the  copvhold  premises  to  a  stranger,  and  ihe  hashand  die 
without  heir,  his  widow  shall  have  her  free-bench  against  the  graotee.  (Hob.  1^1 ;  flow- 
ard  ?.  Bartlet,  Hntt.  )8;  .fnrden  v,  Stone,  C'ro.  Jac.  573;  1^  aldoe  ▼■  Bartlet.)  And  even 
if  the  husband  pnrcbase  the  freehold,  and  have  it  conveyed  to  another  in  trnst  for  him  dn- 
ring  his  life,  with  remainder  to  himself  in  fee,  the  widow  shall  have  her  free-bench,  ibid.; 
for  there  will  bono  enfranchisement  or  extingniiihiitent  (see  Cro.  Jac  126;  Lashmer  v. 
Avery)  till  the  actval  decease  of  the  bnshand,  on'  which  event  the  title  of  the  widow  will 
be  complete.  Rnt  it  an  absolate  enfranchisement  or  extingaishment  take  place  in  the  life- 
time of  the  hashand,  the  widow  can,  ofroarae,  have  no  claim,  as,  on  snch  enfranchisement 
or  extingoiifbnifnt,  the  premises  most  ceast*  to  he  copyhold,  (Lashmer  v.  Avery,  Sir  Wm. 
Jones,  462.  Dui^orth  v.  Radford,  and  tee  2  Sider.  19.) 

^  For  instance,  the  cnstom  of  the  manor  of  Whitchnrch  and  Doddington  is,  that  the  6rrt 
wife  shall  have  her  fref  bench  in  all  the  land  the  husband  was  ever  seised  of  dnring  the 
overtnre;thBtihe  second  wife  shall  have  a  moiety,  and  the  third  a  third  part  so  long  aa  ahe 
ksepa  her  husband  above  ground;  2  Eq.  Ca.  Abr,  101. 

1  Or,  M  IB  ethers,  for  lifo,  I  Lev.  20. 
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at  the  bar,  that  that  had  been  reputed  to  be  the  custom,  but  was  never  adjudg- 
ed and  allowed;  and  afterwards  Kf  Ivnge,  C  J.  briefly  delivered  the  opinion  of 
the  Court:  that  the  custom  was  irood.  and  that  the   second   daughter  should 
have  the  land  for  her  life  within  the  custom;  for  although  she  was  not  the  elder 
daughter  at  the  death  of  the  father,  yet  she  was  so  at  the  time  of  the  mother's 
death,  and  her  estate  made  a  continuance  of  the  husband^s  estate  till  her  death, 
as  in  the  case  of  free-bench;  ana  they  gave  judgment  for  the  plaintiff,  being  the 
lessee  of  the  second  daughter.     See  1  Sid.  267    Keb.  925;  Noy.  2. 
19    Do    V.  Askew.  H  T.  1809.  K   B.  10  East,  522, 
In  others,        This  was  an  action  of  ejectment  brought  by  devisees   in  remainder  against 
only  daring  ihp  customary  estate  of  the  ast  tenan's  widow,  to  recover  a  customary  estate 
h    d"*  and  ^®^^  of  the  manor  of  N.  in  the  possesion  of  the  defendant,  widow  of  the  custom- 
in  «ome  on  ^U  tenant  last  seised,  and  who  held  the  same  by  the  custom  of  the  manor  du- 
der  the  ad   rinscher  cka^fr  vuhnhf.  on  the  gro»'nd  of  her  having  forfeited  her  estate  by  in- 
ditienal  re   continency  during  her  widowhood.     Contradictory  evidence  as  to  the  custom 
striction  of  ^^  adduced,  as  to  which  the  Court  said:  there  was  certainly  evidence  of  the 
chastity.T    custom  relied  on  to  go  to  the  jury,  th'^ugh  no  instance  were  known  of  a  widow 
having  in  fact  forfeited  her  estate  for  this  cause.      It  might  have  happened,  that 
from  fear  of  the  forfeiture,  or  from  sense  of  the  moral  obligation,  no  such  in- 
stances of  forfeiture  had  oecurred.     The  eust'>m  would  then  come  to  be  decided 
r  '^(^'^  I    ^^  evidence  of  the  form  of  admissions  only.     Those   that   were  made  dtiranie 
'-  •    ca8ta  riduilfttt ,  if  uncontradicted,  would  be  evid<'nce  that   such  was  the  condi- 

tion on  which  ihe  estates  in  the  manor  were  originally  granted  out;  and  these 
are  not  neces.sartl.  c  >ntradicted  by  the  entries  of  admissions  durante  tiduitate 
generallv  for  they  might  be  undersiood  of  a  viduity  according  to  the  custom, 
which  the  other  entries  would  show  to  be  a  chaste  viduity  There  is  there- 
fore no  necessary  contradiction  between  them;  and  the- jury  ha»  e  decided  the 
At  a  far       question.     See  Rob.  Gov.  b.  2.  c.  .*. 

therillnatra  20.  Ctarkf  v.  Candle.  T   T.  l(>5a   K    B.  ^2  Sid.  165. 

ttoo  of  the       This  was  an  action  of  ejectment  hr  uiiht  to  rcf  over  the  possession  of  some 
nature  ef     land  that  lay  in  the  county    ^f  W.  held  l>y  co]»y      The   particular  facts  of  the 
d  d  ^^^^  ^^^  immaterial  to  the  points  notifod  in  the  margin,     it  is  sufficient  t'»  ob- 

and  there  *  serve  that  the  Court,  in  looking  to  the  determination  of  the  particular  estate 
fore  of  the  that  had  been  created,  to  he  held  at  the  will  of  the  lord,  said,  that  an  estate 
difltitictioB  in  free-bench  ought  to  be  always  viewed  as  an  excrescence  growing  out  of 
between      that  of  the  husband,  and  being,  a.'S  it  were,  a  continuance  of  his  estate.     See  1 

and^f^el**  Ves.  54. 

■  I .  are»  it  majr  he  stated  that  free-bench  in  regarded  as  a  continuation  of  the  huflband'a  estate. 
^  ^  i!.  V  u  Hx.  V,  Atk:n.s  T.  T  :7}1.  K  B.  .3  Burr.  ^2787. 
Where  ^"  *^^^  case,  which  was  an  action  of  ejectment,  the  Court,  after  acquiescing 
therefore,  *"  some  reas  >ning  that  had  been  used  to  nrove  that  upon  admittance  to  copy- 
the  widow  hold  property  the  heir  was  in  by  descent  from  the  surrender  to  which  the  ad- 
takes  the  mittance  related,  said:  the  lessor  of  the  plaintiff*  in  this  case  is  expressly  admit- 
t^Ao/tf  of  tgj  j^g  jjgj,.  "pijg  jj^^  casts  the  free-bench  upon  the  wid<nv,  just  as  it  casts  the 
her  free     *  descent  upon  the  heir;  the  admittance,  by  relation,  makes  her  husband  seised 

bench,  she       *  Fitz.  Prescript.  69;  Kitch.    05,  a.  and  b. 

may  enter  ^  If«  however,  the  lord  admit  nn  unchnste  widow;  he  cnnnot  afterwards  expel  her  from 
immediate  the  tenanc}^,  although ,hu  had  no  notice  cif  her  incontinence  at  the  time  of  admission;  4 
Iv  npon  Leon,  40.  With  reapecf  to  embiemcnts,  if  a  woiiian,  where  free  bench  is  limited  to  a 
the  .»  be  chaste  widowhood,  marry,  or  commit  fornication,  the  lord  8  (he  proper  peison  to  lake  ad- 
fore  any  ad  vantage  of  the  forfeiture,  and  he  will  be  entitled  lo  the  crops  sown,  becans'e  the  eetate  was 
mittance.  t  dotermined  by  the  \\  idow's  own  rt;  hut  if  she  h:id  nnide  a  le^se  for  a  year,  and  then  tool^  hue- 
band,  the  lessee  would  lieeniltlcd  to  •  inMeniorits,  for  the  lef^sor's  act  could  not  prejudice  a 
third  person;  Oland  v.  Burdwiciv,  Cro.  Fliz.  460;  I  Roll.  Ab.  227. 

X  The  rulp  generally  being  thaf,  where  an  estate  is  created  bv  castom,  that  shall  be  an 
admittance  in  law  6  Vin-  \h  71,  The  custom  of  a  manor  is  stated  in  '  I.eon.  I.  to  be, 
"that  iff!  rop)  holder  di«lh  Kci^ed,  hi^  wife  overliving  him  shall  bold  all  the  land  daring 
her  widowhood  as  free  bench,  .md  sh  .11  b<>  admitted  tenant  to  the  lord,  and  that  the  heir 
shall  not  be  admitted  to  it  during  ihe  life  of  his  mother."  Lord  Loughborough  appears  to 
have  been  of  opinion,  that  free  bench  to  yvhich  the  widow  has  not  been  admitted  will  not 
exclude  the  heirs  seisin;  Ferder  v.  Wade,  4  Bro.  Ch.  Ca.  1526. 
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from  the  date  of  the  surrender;  thero  beinjr  no  rule  betu-r  louiid'  d  in  law,  '•ea-    f  ^^  1 
son,  and  conv.eDionco,  than  this,   "  that  all  rho  several   par's  a-   '   -  v  crwinies  ^^®''  ^^o^* 
necessary  to  comiilete  a  '•onve\ance,  shall  ho  taken  ton-eth'  i  ns  4wje    art,  and  ?     '^rttia 
operate  from  the  suhstantial  part,  by  relati  n.      See  IToh.  IK-  ,  TTntt    18.  need  be 

"^    Doe,  D.  IMLNfR   v.  BRMwr.wEs     H    T,  1809.   K.  B.  I     East,  533.      said  u  to 
It  appeart'd  that  a  cdpvhold  estate  had  descended  to  a  wife   a*-'   heir  at   law,  the  law  of 
and  that  she  died  before  admittance,  having  first  borne  a  child  to  her  husband.  f"r^**?' 
which  died  an  infant.-    Under  these  circumstances  the  husband  claimed  to  hold    '      r  5i** 
for  his  life,  in  the  nature  of  a  tenant  by  the  curtesy  of  England,  according  lo^i^^^   j| 
the  custom  of  the  manor      The  entries  on  the  rolls  of  the  manor  court  were  in  iBclaimabla 
favour  of  the  custom;  but  in  all  of  them  it  was  stated  that  the  wife  bad  beenoaly  by 
previously  admitted,  which  not  being  the  fact  in  the  case  before  the  Court,  it */>«««'««« 
■was  urged  that  the  husband  had  not  substantiated  his  case.     The  Court   how-  '^"'•'  *■" 
ever,  entertained  a  di  erent  opinion,  and  said:  the  admission  of  the  wife  ts  n<it  |w  it^^ 
a  necessary  ingredient  bv  the  custom  to  entitle  the  husband  to  hold  for  hisli%.  ^nally  h% 
in  cases  where  the  title  of  the  wife  is  complete  without  admission  by  the  gene-loof  tosach 
rai  law  of  co,>yholds:  as  is  the  ease  where  her  title  is  as  heir;  in  which  cane  cw^om.  to 
any  person  may  derive  title  through  her  by  operation  of  law  without  admittan<<d'  [*'!  '^*®  ** 
and  the  title  of  the  husband  is  by  operation  of  law  t  ii?  a»*fntitT 

23.  Smartle  v.  Prnhaiio\v.  1. 1.    170.3,  K    B   .>   T.d.  Raym.  994;  S    C.         6->  1 

Salk.  188;  S.  C   3  id   181;  S   C   r>  Mod  63,  aod  daim 

The  court  in  this  case  held  that  there  could  be  no  general  occupant  of  cony- tion  or  ei 

Bot  if  the  widow's  claim  be  in  thp  Bat«fv  of  dower,  itiihoaid  eeem  thnt  the  poiweMion  is 
not  caat  apoo  hamny  mure  than  at  rommon  law,  and  cnn«<?quently  an  she  shrill  hold  that 
poriiuii  of  the  ioid,  and  not  of  the  heir,  as  at  common  law,  it  t:hoaid  seem  also  thnt  the  reg- 
alar  mode  for  her  to  obtain  assignment  is  by  plnint  in  the  lord^sroort,  (sea  Watk.on  Desc. 
81;  Kitcb.  103.  h.;  and  4  Co.  30.  b  ;)  and  therefore  it  in  said  to  hAve  been  adjudged  ft 
good  custom,  that  if  the  widow  should  not  chiim  her  free-bench  within  a  y^Mr  snd  a  day, 
she  should  not  have  it;  8  Leon.  227;  Co.  303.  8o  of  gtvel-kind  Innds,  of  which  the  wid- 
ow  shall  have  a  moiety;  she  must  demand  her  dower  of  the  heir,  and  shill  have  it  i8«igned 
by  metes  and  bounds,  see  Robins,  GaTollc.  b.  2.  c.  ?.  p.  176,  ko.  And  if  the  widow  bring 
sncb  plaint,  aad  have  judgiitent,she  flhall  also  recover  da riiagos  accoiding  to  the  Riutute  of 
Merton.  For  it  has  t>een  determined,  that  ropvhoids  are  within  that  statute  in  th'w  respect, 
and  that  the  manor  court  may  award  damagem  under  that  act  as  far  ns  th^  demandant  is 
damnified,  whatever  the  amount  may  be,  Cro.  Eliz,  425;  Sb>w  v.  Thomp<OD,  4  Co.  80 
b.;  S.  C.  Moore,  410;  S.  C;  Gilb.  Ten:  183-4- 

Admission  to  the  estate  taken  in  free- bench,  and  the  consequent  fine,  lie.  will  be  ex- 
plained hereafter. 

*■  Thus  by  the  custom  of  some  manors  he  shall  have  the  whole  (1  Anders.  t92;  Ewer 
V.  Astwtcke)  of  the  lands  of  which  the  wife  died  sei«M^d  of  an  estate  of  iriheritance.  In 
others  he  shall  have  onl\  a  moiety  (see  Robins,  Gavelk.  b.  2.  ch-  1.)  or  other  portion.  To 
casee  where  he  in  to  take  the  whole,  bo  may  enter,  &c.  before  any  admittance;  but  in 
those  in  which  he  it  to  take  a  portion  only,  it  seems  evident  that  an  assignment  is  as  requi- 
site as  in  those  cases  in  which  the  widow  takes  a  portion  a^  her  free-bench :  vide  ante,  p.  368. 
n.  Again,  in  some  manors,  the  husband  shall  have  th^  landis  of  his  wife  for  life  ( I  Anders. 
192; Ewer  v.  Astwike,  Moore,  271 ;  Fwer  v.  Aston,  S.  C),  and  in  others,  only  while  he 
remains  unmarried.  (See  Robins,  Gavelk.  b.  2.  ch.  1.  p.  136.)  Curtesy  by  tne  custom 
differs  from  that  by  the  common  law  also  in  this;  that  if  the  cu<4tom  drtes  not  expressly  re- 
quire the  having  issue,  the  having  issue  is  not  essential  to  give  him  title  to  the  estate.  (Rob- 
ins, irival-c.  b  I.  ::h.  i  p.  136  150.)  But  in  order  to  entiti  the  husbmd  to  his  curtesy,  it 
should  seem  to  be  eqsally  necessary  that  th^  wife  should  die  «ei<ied,  as  it  is  that  the  hus- 
band should  die  seised,  in  order  to  entitle  the  widow  to  her  free-  bench.  Rut  as  the  wife  it 
tub  potestate  viri,  his  title  cannot,  of  conseqa«'nce,  be  defeated  or  preventt^d  by  her  alien- 
aiion,  a--  the  v\idow  may  bopreveniod  th>m  ciuiin  ng  the  ukii  •  ion  ot'her  husbuiid  in  his  life 
time;  vhle  ante,  p   859. 

It  may  be  h«re  mcntionnd,  tluit  though  it  h  »bi  f)een  »e('n  h  it  a  widow  sliull  bo  precluded 
from  claiming  her  free-bench  of  a  tru^'.,  ante,  p-  '«60.  yet  alui'^hand  .^hallh-jvchis  curtesy  of 
a  trtist;  3  P.  VVm.  2*29. 

t  In  Sir  John  Savage's  cuse,  '2  Leon.  lt)9.  it  wts  adjuilpfofi  that,  where  the  cu.stom  is,  that 
if  a  person  take^  to  wifi*  any  rii.-<lom.iry  tenant  of  t^ucli  ni;iiior,  :jiitl  liJivo  isfinc,  and  Hiinrivo 
his  wife,  he  shall  bo  onant  bytlie  riirir^y,  that  he  -h.«'i  "O-  l>*^  •♦vrnt  by  the  curtesy  if  tho 
wife  vvaa  not  a  ciwtomary  tcn:i!it  of  the  manor  at  the  time  of  marriage,  though  a  cuniom- 
ary  estate  liclrl  of  the  manor  descend  to  her  Hunnir  ro\*-  ture.  But  this  caso  of  Sir  John 
iSavage  w.ih,  m  tha  of  (Memtmls  v  rfcuilariio  c,  1  P.  Wmj*.  6'2;  2  Lord  Riym.  1028,  1  .Salk» 
24H;   denied  to  bo  law;   and  n^e  Pish,  on  Cop.  p.  43. 
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Mm  Motk^r  iiold  estates,  since  th«  freehoid  was  never  out  of  the  lord,  and  that  therefore  on 
*^«»7  *o  a  grant  to  A.  for  the  lives  of  B.  C,  and  D.,  the  lord  should  have  the  land 
lIldLirf     again  «n  ^^^  ^^^^^  ''^^'     See  1  Rol.  Ahr.  511  vL);  pi.  3;  7  East,  186.  post, 

■OIQ  man        #f*c 

*73«I6*V       2^-  ZoDCH  D.  FoRSE  V.  FoRSK.  H.  T.  1806.  K.  B,  7  East  *!  88;  S.C.  5 
Undt,  it  Smith's  Rep.  191. 

may  b«  A.  was  admitted  tenant  of  a  copyhold  in  reversion,  for  the  life  of  B.,  after 

BiMtioiiei  tjjg  doath  of  C.  and  D.  Before  the  reversion  or  remainder  vested  ip  posacs- 
aan  k«  n«  *  ^^^  there  Difty  be  a  special  occDpant  of  copyholds;  Co.  Lit.  41.  b.  ■.  f ;  Co.  Cop.  s. 
meraU*    *••  '^''  *2852  Bl,  1148;  1  Vern.  415:  2  id.  264:  Amb.    161, 

•opant  ef  ^^  """^  '^^  ^  ^^^^  inappropriate  to  iotrodace  some  few  obaervatiooa  at  to  the  parlicolar 
eoarhild  "^tatea  which  have  been  considered  to  apply  to  copyholds  when  such  a  species  ofeatatoa 
landi.*  '^^  *^^  ^®*"  eipressly  named  in  them.  When  the  legislatare  enacts  a  general  Iaw»  it  ex- 
pects a  general  eomplianee;  the  rnle  is  prescribed  to  the  sabject,  and  the  sobject  shoold  re- 
galate  hia  eondoet  accordingly.  The  inference,  of  necessity  roast  he,  that  all  perions  and 
all  kinds  of  property  are  comprehended  within  its  injunctions,  unless  am  exception  in  their 
favoar  can  be  satisfactorily  addaced.  If  no  acknowledged  right  of,  tolerated  mage  be  in- 
fenced,  if  no  injary  arise  to  the  priyileges  or  property  of  an  individoal  with  whom  it  did 
not  mtend  le  interfere,  there  can  bo  no  reason  why  its  rales  and  obligationf  sbonld  net  at- 
tach. If  indeed,  the  conseqaence^  of  its  extension  to  particolnr  persons  or  places  woald  be 
attended  with  injury  to  their  rights  or  priTil«ge«,  such  law  cannot  'hen  be  presumed  tolem- 
braee  them.  In  those  cases  it  would  be  reqaisite  that  such  law  nhoold  expr^vly  include 
them;  as  the  laws  can  never  be  intended  to  do  injury  to  any.  If,  therefore,  the  interest  of 
the  lord  be  not  prejudiced,  if  no  injury  accrue  to  the  copyholder  any  more  than  under  tbe 
same  circumstances  would  aeeroA  to  tbe|freehoider,  cop v hold  tenements  must,  equally  with 
Aeebold,  be  within  the  public acU  of  ihe  state.  (Wotk.  a.  Uxviii.  to  Gilb.  Ten.  p.  417;  8 
Kep.  8.  a.  Heydon's  case.)  If  a  statute  speaks  of  **  lands,  tenemeocs,  ai^^  other  heredita^ 
Beats,"  itseemato  follow  of  necessity  that  it  must  extend  to  copyholds;  unless  the  injary, 
oOMoqaent  on  such  extension,  he  manifest.  It  cannot  sorely,  be  requisite  to  show  that  no 
SBch  injury  can  arise  before  the  statute  can  attach:  but  the  injury  must  be-^roTed,  in  order 
te  bring  them  without  the  statute.  If  the  statute  expressly  applies  to  **  lands,  tenemenlsy 
and  hereditaments,**  and  copyhoMs  are  **  lands,  tenements,  or  hereditaments,*'  it  certain- 
ly most  be  necessary  to  addnce  some  reason  why  the  statute  should  be  so  far  contradicted 
as  to  warrant  us  in  saying,  that  notwithstanding  copyholds  are  **  lands,  tenements,  or  faie- 
reditam^ts,**  thoy  shall  not  be  within  its  provisions.  But,  indeed,  this  seems  to  be  now 
acknowledged.  (Carth.  205;  Glover  v.  Cope;  S.  C.  4  Mod.  901:  and  see  Cowp.  706, 
Doe  V.  Rontledge;  and  Dougl.  716.  n.  (1)  S.  C.  cited.  Should  a  statute  indeed  ordain 
that  the  **  landn,  tenements,  and  hereditaments,*'  of  a  person  convicted  of  treason  or  felo- 
ny, shall  be  forfeited  to  the  king,  the  injury  which  the  lord  would  sustain,  were  copyholds 
within  that  statute,  would  be  strongly  apparent;  and  unquestionably  it  could  never  t»e  tbe 
intentiozi  of  the  legislature  to  punish  a  person  who  bad  no  share  in  tbe  erime;  see  Hard. 
422. 

Conformably  to  these  rules,  copyholds  are  held  to  be  within  the  statute  of  Morton,  20 
H.  8.  c.  1 ;  giving  da magea  on  a  recovery  in  a  writ  of  dower.  (Shaw  and  Thompson,  4Co. 
80.  b:  S.  C.  Cro.  Eliz.  426;  S.  C.  Mo.  410:  1  Roll.  Abr.  600:  Co.  Cop.  a.  55.  Tr.  186; 
and  see  1  Inst.  s.  86;  2  Inst  80:  Cro  Car.  48 — the  third  and  fourth  cbaptera  of  West.  2, 
18.  Ed.  1.  giving  a  cui  in  vita  upon  a  discontinuance  hy  the  baron,  a  receipt  upon  the  ba- 
ron's refusal  to  defend  the  wife*s  title,  and  a  quod  ei  aeforeeat  to  particular  tenants:  and 
also  tbe  32d  H.  8.  c.  28,  giving  an  entry  in  lieu  of  a  cut  in  vita:  (8  Co.  8.  9:  Co.  Cop. 
a.  66;  Tr.  126;  Dy.  264.  a.;  Gilb.  Ten.  109;  2  Watk.  on  Cop.  86.  189.  190;  Kitch. 
178.) — the  4  Hen.  7.  c.  24.  making  fines  a  bar  on  five  yearp  non  claim:  bat  tbia  is  only 
where  a  fine  is  levied  by  a  disseisor,  or  by  the  feofleeof  a  copv holder;  as  a  fine  by  a  copy- 
holder u  void;  (Ferfflor*s  case.  6  Co.  77  a.  SafTyn's case,  5  Co.  128.  b.  Margaret  Podger'n 
eaae,  9  Co.  105.  a.  Co.  Cop  s.  65;  Tr.  126;  Howlet  v.  Carpenter,  8  Keb.  775;  S.  C.  1 
Vent.  811;  Saliard  and  Everat*s  case,  1  Lev.  99;  Archhold  v.  Cook,  Nov.  28.  cites  Milla 
T.  Bradley, T.  2  Jac  C.  B.  2  lost.  516;  Freeman  v.  Barnes,  1  Sid.  458;  Preston  on  Conr. 
1  vol.  260.  261;  2  Sanders  on  Uses  and  Trusts,  17:  Bhep.  Touchst.  21.  22;  6  Vin.  Cop. 
.  (O.  d.)  pi.  18.  14;  Doe,  d.  Tsrrant  **  a/.,  v.  Ilelller  et  al.  8  T.  R  178.  po9t,  tit.  "  For^ 
feiture:'*— the82H.  8.  c.  2.  2! ;  Jac.  1.  c.  16.  of  Limitations  of  Actions,  kc.  (6  Ed.  «. 
Bro.  Limitations,  pi.  2;  Kitch.  167;  Lyford  v.  Coward,  2  Ch.  Ca  161:  8.  C.  1  Vera. 
195;  Knight  and  Adamson,  2  Freem.  106;  Com.  Dig  Temps  G.  1;  Shaw  and  Thomp- 
•Ott,  Mo.  411;  HKYden*«i  case,  ib.  128;  2  Walk,  on  Cop.  87.  But  the  4tb  s-  of  82  Hen. 
8.  c.  2.  as  to  Avowry  for  rent,  suit,  or  service,  docs  net  extend  to  casual  services,  as  ho- 
™*8«««J»"7»and  heriot;  nor  does    it  extend    to  reliefs;  BeviPs  case,  4   Co.  10  b.  11.  a; 

?n  "V-  'iil"*''*  ^^•^'^"*  ^*  ^' *■  *^**'^*'  maintenance,  champerty  and  buying  of  titles 
(Co.  Lit.  869.  b.  Kile  and  Queinton*s  caae;  see  more  particularly  iho  report  in  8  Lev.  and 
4  Mod.  Rowden  and  MaUter,  Cro.  Car.  48.)— the  82  Hen.  8.  c.  84.  giving  grantees  of  re- 
Ttniona  a  right  of  entry  and  of  action  against  lessees;  (Baker 'v.  Berirford,  1  Keb.  857; 
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Bion.  A.,  the  grantee,  died,  and  afterwards,  upon  the  depth  of  the  firflt  taker  ^here, 
and  his  cestui  que  «tc,  tho  administrator  of  A   was  admitted  as  administrator  for  'heref«r«,  a 
the  life  of  B..  and  brought  this  action  of  ejectment.     A  verdict  had  been  found  eSmhtoT** 
for  the  plaiati  *'.  subject  to  the  npinion  of  the  court.  teoADt  ap 

Per  Cur,     The  claim  made  by  the  lessor  of  the  plaintiff  cannot   invest  him^n  a  amm 
with  any  title,  unless  copyholds  be  within  the  statute  of  I29  Car.  2.  c.  3.  s.  1:2.  <^  «toinia 
or  14  G.  2.  c.  2Q.  s  9      The  first  statute  enacts  that  any  estate  per  autre  «€****•'  ''• 
shall  be  deviseahle,  and  if  not  devised  shall  be  chargeable  in  the  hands  of  the    I  t       > 
heir,  if  it  came  by  him  as  special  occupant,  as  assets  by  descent;  smd   if  there  f^^J^  "^"^ 
be  no  Boecial  occupant^  it  shall  go  to  the   executors  or  administrators  of  the  i^e  •fa 
grantor,  and  be  assets  in  thejr  hands;  and  the  latter  statute  directs,  that  where  eopyhtid 
there  is  no  devise  of  such  enfate,  and  no  special  occupant,  the  surplus  of  such^v'*  autre 
estate,  after  payment  of  debtA,  shall  he  distributed  as  the  personal  estate  of**^».^*\iof 
the  owner.     But  't  having  been  decided  that  neit'^er  of  these  statutes  extends"*  h   h*** 
Webb  ▼.  BoMel,  S  T.  R.  898.  401 ;  bot  thi«  wait  formerly  doubted;  vide  Co.  Cop.  i.  64 ;  mter,  it 
Tr.  120;  Piatt,  v.  Plommer.  Cro.  Car.  24;  Beat,  v   Bra<)ter,   Cro    Jac.  805;  S.  C.  Yelv.  ^gg  liolden 
822:  S.  C.  1  Rrownl.  and  'lolddb.  140;  Swinnerton  v    Miller,  Hob.  177;  Lex  Cnnt.  268;  that  ba 
and  it  if  to  be  obserTt-d.  that  even  before  the  statote  of  4  Anne  c  16.  it  was  held,  that  aa 
attonim«?nt  to  the  anrrendcree  of -a    reversion  of  copy boldv  was   neceaaary,   the  aarreoder 
and  admittance  being  in  the  nature  of  an  attornment,  or  at  least  sapplying  the  waat  of  it; 
vide  Black  v.  Mole,  Sir  T.  Raym.    (8;  9.  C.   •  Lev.  40;  S.  C.  I  Keb.  98;   I  Leon.  297^ 
8  Lev.  197;  4  Lev.  230;) — the  27  Eliz  c.  4.  of  fraud  a  lent  conveyances;  (Glover  v.  Cope, 
Carth.  206;  bot  see   particalarly  the   report  in    8   Lev.;  Doe,    d.  Watson  v.  Rontledge, 
Cowp.  709:  S.  C.  cited  in  Dottgl.  7*6.  n.  I;  and  in  Rob.  Fmnd   Tonv.   447;   and  see  2 
Watk.  on  Cop.  191.  Bed  quare,  and  see  Bull.  N.  P.  108:  Rob.  Frand.  Conv.  447.  n   b; 
Atherl.  Mart.  Sett.  206) — the  *  -lac.  e.  16.    21  Jac.  c.  19-  of  bankrupts,  and  this  by    con- 
•traction,  copyholds  being  expressly  mentioned  in  (3  Eliz.  c.  7;  (Crisp,  v  Pratt.  Cro.  Car. 
560;  S.  C.  Marr     84:  8.  C.  W.  Jones.  487;   I  Roll.  Abr.  628.  pi.   6;  Gilb.  Ten.  '.82;  6 
Yin.  Cop,  (O.d.)  pi.  36.  6:  Parker^and  Bleeke,   Cro.  Car.  668;  S.  C.  W.  Jones,  461.) 
the  12th  Car.  2.  c  24.  s.  8.  enabling  the  father  to  appoint  a  ganrdian  to  his  children,  if  tha 
eostom  does  not  give  the   wardship  to  the   lord;  contra,  if  it  does;  (2  Watkinson  Cop. 
104.  196;  Hatt.  17;  bat  see  8  Salk.    177;  Church  v.  Cudmore,    Lutw     1190;    8.  C.   8 
Lev.  8.96;  and  see  I  Lord  Raym.  182-8,  in  Wade  v.  Baker  and  Cole;  Egleton*s  case,  and 
Sal.  608;  vide  also  Co.  Cop-  s.  28.  Tr.  20.  see  pout,  div.  Tii.) — the  7  Anne  e.  9.  anthori- 
ciog  infant  tmsrees  to  convey;  (Doe  and  Morgan,  7  T  R.  104;  and  ^lee  ^fa>loi  and  Strode 
2  Chi  Rep.  892.     See  also  ex  parte  Anderson,  6  Ves.  jun.  240,  in  which  an  infant  trustee 
was  ordered  (o  convey  an  estate  in  Calcutta;  and  several  cases  cited,  ibid,  242,  where  tha 
Court  had  ordeied  infants  to  convey  estates  in  the  colonies,  the  act  being  general.     And, 
as  the  lord  would  receive  a  fine  on  the  change  of  tenancy,  there  is  much  weight  in  the  ar- 
gument, that  copyholds  are  \%ithin  this  act     Rut,  Mr.  Scriven  observes,  that  an  infant  heir 
or  devisee,  where  a  copyhold  estate  is  decreed   to  be  sold  for  payment  of  debts,  is  not   a 
trnatae  within  the  above  statute,  which  only  extends   lo  those  cases  where  the   infant  is  a 
dry  trustee,  and  not  to  cases  where  there  is  a  trust  to  be  executed;  see  Rlateh  and  Agnis  ▼. 
Wilderand  others,  1  Atk.  420;  vide  also  dickens.  Ch.  Ca.  400;  ib.  892;  2  Cox,  Cb.  Ca. 
221;  ib.  422;  17  Ves.  883;  yet  0ee  ex  parte  Knight,  I^dy   Teynham   v.   Head,   1799. 
Chan,  cited  by  Mr.  Sngden,  6th  edit.  Vend,   and  Purch.  176.  n.     Tn  ex  parte  Johnson,  8 
Atk.  569.  Lordwicke  made  an  order,    that  an  infant  trustee,  tenant  in  tail,  should  convey 
by  a  common  recovery.     And,  in  ex  parte  Maire,  ib.  479.  a  feme  covert,  tke  infant  heir 
of  a  mortgagee,  was  directed  to  convey  by  fine;  and  see  Anon,  Com.  616;) — the  4tli  Geo. 
2,  c.  19.  authorising  the  trustees,  being  an  idiot    hinatic.  or  non  eompot  mentis,  or  their 
committees,  to  convey;  (1  Watk.  on  Cop.  68;)— the  4  Geo.  2.  c.  28.  s.  6.  of  distress  for 
rent  arrear;  (2  Watk.  on  Cop    181  2;  and  see  n.  150.  to  Wf«tk;  Glib.  Ten.  p-  468;  Fish- 
er, 188.)— the  9  Geo.  2.  c.  86.  commonly   (though  improperly)  called  tlie  statute  of  mort- 
main  (Attorney  General  v.  Lord  Weymouth,   Amb.  20;  Arnold  v.  Chapman,  8  Bam.  snd 
Aid.  149;  2  Watk.  on  Cop,  192;)— ihe  I  \  G.  2.c.  19.  s.  16.  Huthorising  the  eiocators  of 
a  taoant  for  life  to  recover  a  proportion  of  the  rent  from  an  upder  tenant,  whoso  aetata  de- 
tormiaes  on  the  death  of  such  tenant  for  life;— a  tenant  in  tail,  who  dies  without  iwue  being 
IB  law  considered  as  tenant  for  life  only,  or  at  least  as  having  only  an  estate  for  life  (and  Uia 
prMmblo  of  the  aet  speaks  of  per^tons  having  estates   for   life,)  is  within  this  statute;  Fa* 
gat  V.  Geo,  Amb.  198:  S.  C.  9  Mod.  482;  S.  C.  1  Bum.  J.  688;  so  also  is  a  rector,  8 
Vafc  808. ).    And  the  8th  sec.  of  17  Geo.  »•   c.  26.  for  registering  the  granta  of  hf^MikV- 
ties,  mantioaing  ceruin  cases  to  which  the  act  should  not  eitend;  soa  98  Oeo.  8.  «.  141, 
which  ropeala  the  act  of  17  Geo.  8.  but  so  as  not  to  afect  annaitias  previously  granted;  the 
10th  sotft.  of  48  Geo.  8.   (by  which  certain  cbhos  are    # -epled  oat  of  the  prov^ena  of  taa 

act)  expranlf  mootiona  cnp>  holds.)  oa  t t  „   «  /»    1 0   of 

On  tlie  othSr  b  .ii^.  ropviioid^  have  hern  held  not  to  be  with  n  the  t.0  J.^^"-  "^ '  ^/  : oj!^ 
Merton.  authorising  suit  by  uttoraoy;  (Sir  John  JJrjuriohe's  case,  1  Leen   104;  »  ii»t.  luu, 
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could  not  to  copyhnldri,  it  appears  that  the  rlaintiffclaims  to  be  admitted  in  a  character 
roooTer  m  ^p^n  which  no  Iccal  title  c^uld  he  founded,  and  in  respect  of  which  he  ought 
b?  TirtuB  of  °'^*  *^  have  been  admitted.  Then,  unless  this  erroneous  adm  ssion  operates  as 
I  SS.->  *  ^^'^*  S^*"*'  ^®  ^'*°  have  no  new  WiW  at  all  But  it  would  be  ton  much  to  say, 
■ach  RdDTi«that  that  which  was  an  admission  nn  a  c^aim  in  a  narticular  character,  being 
■ioD,  as  op  vicious  in«that  respect,  shall  operate  as  a  new  and  express  «rrant,  which  neither 
on  a  new     the  lord  nor  the  tenant  ever  cent  em  pi  at  pd  at  the  time 

jfranifrom  35    jy^^^  ^    Nepean  v.  Gonnvnn    E.  T.  18«25,  B.  R.  1  B.  &  C.  522;  S,  C. 
*'**'^''*'  2iy  hR  lis. 

A  copyhold  tenement  was  situate  in  the  manor  of  L.,  where  the  custom  was, 

2  vol.  W  itk.  on  Cop.  J(»6.  1^9.  19'iO — nor  xUe  5*2  Hen.  3.  c.  9.  of  Marlhoroujrh,  giving  con- 
tribution for  s'lil;  (see  2  Inst.  117;  F.  N.  B.  162:  *2  VVutk.  on  Cop.  179.  19-<«,)--nor  6  Ed.  1. 
c.  1^  of  Glf)ncesrer,  as  to  forcip^n  warranty,  C2  Inst.  3*24: — nor  tlie  sU\K  of  Acton  Bumol,  de 
mercatoribus,  1 1  Ed.  1:  (HcvrIon'srase,Mo.  1*28;  Sav.  67:) — nor  the  13  Ed.  I.e.  1.  West.  2. 
de  bonia,  ante,  p.  326; — nof  the  13  Ed.  1.  c.  IS.  of  elegit.  (Co.  Cop.  s.  53;  Tr.  123;  Cro. 


Walk,  on  Cop.  193;  5  East,  524;) — nor  thu  lith  H.  7.  c  20;  aiitMintion  by  wife  of  estate  in 
dowor,  &  c.  (Glover  and  Cope,  Carib.  205;  2  Sid.  41   73  et  vide  ante,  p.  353. )     But  whore 
the  fVeehoid  had  been  conveyed  to  the  hufihand  and  wife,  yv.ir  mpylioldcrs  in  fee,  and  to 
the  heirs  of  their  bodies,  the  entry  of  the  heir  of  the   husband,  undtir  tiiis  Htatnte,  was  held 
to  be  lawful,  the  copyhold  inlere^jt:  hein^  exMni^nishcd  by  such  conveyance;   (Stockbridge'e 
ca«c,  Cro.  Eliz.  24;)~nor  the  27  H   8.  c   10  of  uses  aiid  jointures;  "(Kitch.   108.  170;  see 
the  report  of  Glover  and  Cope,  in  4  Mod   Walker  v.  Walker.  1  Vcjj.   54;  Co.   Cop.  s.  54; 
Tr.  1^4-5;   Harrington  v.  Srnilh,  2  i'id.  41.  7  ^  Rowdcn  v.  Malster,    Cro.. Car.  44;  2  V'es. 
257.  in  Ridden  v  Vallier,  Leaper  v  Boolh,  1  Keb.  627:) — nor  ihc  U  II.  8.  c.  1;  32  H.  8.  c. 
82:  8  and  9  Will  3.  c.   M;  7  Anne,  c.  18.    of  partition;   (Kitch.  1G7;  (^o.  Cop.  s.  54;  Tr. 
J  25;  Gilb.  Ten.  IK>;  Co.  Litt.   187.  a.  n.  2;   Burrel  v  Dodd.  3  Bos-  and  Pul.  378;  and  see 
Oakley  and  Smith,  Amb.  369.     It  has  been  Kaid,  that   parcener^  ofcopvhold  cannot  make 
partition  without  the  lord'-^  licence;  n.  1.  Co.  Eitt.  r>9.  acife.^  P.  41  Ehz.  B.  R.  Fuller  and 
Terry,  Hal.  MSS.  et  vide  C.il  h.  Read.  9H.  who  s^ays  it  was  agreed  in  the  duchy  chamber, 
that  if  two  joint  'en.m's  copyholders  in  fee,  make  parti*,  ion,   it   is  good,  and  no  forfeiture, 
nor'UUcnation;) — nor  32  Hen.  8.  c.  28.  us  to  ]ea.««es  by  tenants  in  tail,  or  persons  8ei:»ed  in 
nget  ofthcirxvivesor  cburchc^j;   (Co.  Cop,  s,  5-1;  Tr,   125;   Gilb,   Ten,  179,  185;  Sheerc 
and  Pentor,  Lit,  Hep,  304;   bu»  as  a  copyholder  is  only  a  tenant  at  will,  in  contemplation  of 
law,  a  grant  by  copy  of  court  roll  in  fe»?/or  life,  or  years,  is  a  suffic'cnt  letting  to  farm  with- 
in the  statute,  Jo  authorise  a  lease  of  the  freehold  interest;   Dean  and  Chanter  of  Worcester's 
case.  6  Co,  37;   S,  C,  Cro,  Jac,"  76,  cite-  Sir  J  imes  Marvin's  ca>o,  7   Eliz;   and  see   Banks 
V,  Brown,  Mo.  759;   8,  C,  Noy,  110;   Lord  xNorriss  case,   Nov,  106;   Lex  Ciist,  251;  Co, 
Litt,  44,  b;   rirfe  also  Otlcry  M«)nn*itcrv   c.ise;   S.iv,  66;    I  Lev,  4;   llevd'in's  case,    3  Co,  7; 
S,  C,  Mo,  128;^H,  C.  Smv,  66;  et  vide  Threidneedle  A  Lvnham,  1  Mod',  2(.'3;  S,  C.  2  Mod,  57; 
8.  C,  3  Keb.  372.     Mr,  Walk  n^  hinks  ^h•l^  a  Imsc  hv  licence  of  the  lord,  or  under  a  special 
custom  audlori^in^  a  copyholder    o  denli^c  for  21  v'iirs,  would  be  within  the  statute,  and 
bmd  the  wsue,  wife,  or  successor;  j^ee  'J  vol.  on  Cup,   194,  n,  c,  2d  edit,;  but  Mr,  Scrivcn 
d'>es  not   icqniesce  ni  the  pounds  of  »h  s  opinion;^ — nor  s,  6,  of  the  same  statute,  relative 


V!'^'{r'^''^  **^  ''"'""*'  of  Wills,  32  H,  8,  c,  1;  34  and  Xy  H,  8,  c,  5;  29  Car,  2,  c,  3: 
roft  «  U''i^^®'  '^  ^^^'  ■^^'  '^'  ^'  Ba'-nafd  12;  Attorney  General  v,  Barnes  et  «*,  2  Vem, 
wo;  a,  ^,  Glib,  Eq,  Rep,  5;  Hkipworth's  case,  3  Lev,  82,  3;  S,  C,  Godb,  L"*;  4  Leon, 
Z'*l   *'  a-  Gdman,  v,  Heyhoe,  2  Sir  W,  Bl,  114;  Doe,  d.  Cook,  v,  Danvers,  7  East,  222; 


n«n    mr.  ^  ^"*''""/'^?^"';:V^'  '^!;'''  "^»  '"  ^''''''^^  ^»  Everat,  Gilb,  Ten,  189;  2  Walk,  on 
Cop,  195;)— nor  the  29  Ehz.  c,  6,  of  recuKancy ;  (Salh(jrd  v,  Evorcd,  l>wen,  .^7;  but  see 

r'3  *.il^I:.^^:±'^:'  ''  '"'^''''^^  ditferently,  and  as  if  the  judires  were  of  opinion  tliat 


fir  d.'A.,H  t^  I    "'""^  "  *?■  ""  '"  "P     '        P""-''    "  '" '"-  cl.iUlren.  xvi.en  the.e  i^  a  custom 
fo   tUe  lord  to  bayc  a  vvarcl.1,,,,:   ,«;,;,,   .,.,.   „,  ,'.:.  p,  47<„7;  et  rirf.r  „«,ei)— ner  U...  .  9 

ere  V,  Withcrx.)  s«e  J  Scnven  on  co]>vliold.  p,  9pi. 
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that  ^'  where  copyhold  tenf*ment  -s  granted  bv  a  copy  of  court  roll  to  any  per- But  therd 
son  to  hold  the  same  to  Ruch  person,  O^r  tho  Vwe^  of  two  or  mire  other  per8ons  ™*y.be  * 
successively,  and  the  grantee  dies  during  the  life  or  lives  of  any  one  or  '"^f ^  coo^^'ni  of 
of  such  other  pers'uis  with'"»t  havini?  devi««rd  th«*  said  copyhold  *enemeiit.  PU.-h^jjpyjjQijjg^ 
other  r>erson  or  persons  shall  '>f  entitled,  bv  virtue  af  such  grant,  to  tnke  and  i  ^]69  1 
hold  the  copN hold  tenement  successive! v.  as  they  are  respectively  named  in 
the  grant,  durinc  his  «»r  their  life  or  lives  respectively;  but  if  the  granfee  de- 
vises the  copyhold  tenement,  the  devisee  shall  take  and  hold  it  during  the  life 
or  lives  of  the  vesiinis  qve  ri>."  It  was  contended  that  this  custom  was  unrea- 
sonable, because  it  would  take  an  interest  out  of  the  lord  without  grant;  that 
it  was  against  common  right,  and  all  such  customs  v/ere  bad:  and  that  it  was 
uncertain,  lor  the  ceshm  que  rie  were  to  take  only  in  the  event  of  the  grantee 
dying  without  devising  the  estate'  whereas  a  custom  that  depends  upon  the 
will  of  another  IS  void ;  Com.  Dig.  Copyhold.  The  court,  however,  stopped 
the  counsel  on  the  other  side,  saying,  that  the  only  ground  on  which  it  could 
be  urged  that  this  custom  was  bad,  was  its  unreasonableness;  but  that  could 
not  be  unreasonable  which  merely  effected  in  copyholds  what  the  common  law 
had  established  in  freeholds.  In  the  case  of  a  freehold,  if  the  lord  grant  it  for 
lives,  be  has  nothing  left  in  him  during  that  term;  and  therefore  at  common 
law,  after  the  death  of  the  grantee,  a  general  occupant  might  enter;  but  the 
case  of  copyholds  is  di  erent;  for  notwithstanding  the  grant  of  a  copyhold  in- 
terest, the  freehold  in  the  land  remains  in  the  lord,  and  in  respect  of  that  he 
may  enter,  and  not  in  respect  of  any  copyhold  interest  reverting  to  him  from 
the  grantee.  The  custom  here  is  merely  that  where  the  copyhold  is  granted 
to  one  for  the  lives  of  others,  the  same  rule  shall  apply  to  that  as  to  freeholds; 
and  if  the  custom  may  establish  an  occupancy,  no  doubt  it  may  also  point  out 
who  shall  be  occupants.  The  word  '^  successively'*  in  this  grant  shows  the 
lord's  concurrence  that  the  cesfnis  qve  vie  should  have  the  estate  after  the  death 
of  the  grantee.  That  word  was  clearly  introduced  with  a  view  to  a  succession 
to  (be  estate,  which  could  not  be  if  it  were  to  revert  to  the  lord  at  the  death  of 
the  tenant  per  autre  vie.  * 


IV.  RELATIVE  TO  THE  CREATION  AND  GRANT  OF  COPY- It  ii a  «en 

HOI  DS.  «>[»»  """>• 

{A      COXBIDRRED    OENERAT.TY.  tni^^*^^ 

1.  TowNLEY  V.  GiBsov.  M  T.  1788.  K.  B  2  T.  R.  705.  notbJ'we 

Per  Cur.     It  is  extremely  clear  that  no  new  tenure  can  be  created  unless  ated  at  the 
by  authority  of  parliament,  and  therefore  a  copyhold  may  be  created  by  act  of  (  370  ] 
parliament,  because  the  statute  would  estop  every  one  from  questioning  that  present 
the  land  had  been  copyhold  from  time  immemorial.  day,*  an 

*  See  16  Hen.  8.  c.  13.  which  enacted,   that  the  king*8  manors  of  Granj^eft,  &c.  in  the  traoecen 
coonty  of  Norfolk,  formerly  part  of  the  posAeMions  of  the  abbey  or  priory   of  WaUing-  ^^  po^er 
bam,  ahoald  and  might   be  granted  by  copy  of  court  roll,  in  fee  simple  or  for  term  of  life  of  an  act  of 
or  live«,  by  the  stewards  of  the  naid  manors,  their  onder  stewards,   or  deputies,   for  such  p^^rlia 
rents,  services,  fines,  heriots,  and  customs,  as  in  the  said  copies  should  be  specified;  which  {QOQt.t 
copies  should  be  good  against  the  king,  his  heirs,  snccessors,  and  assigns;  see  also  37  Hen. 
8.  c.  2.  enacting,  that  so  much  of  Hounslow  Heath  as  was  the  king's  inheritance,  and  was 
meet  for  tillage,    pasture,  meadow,  or  other  several  ground,  should  be  of  tho  nature  and 
condition  of  copyhold  land;  or  the  same  might  be   letten  by  the  steward  of  the  manor  at 
will,  or  for  21  years,  which  lessee  should  or  might  improve  it. 

t  On  this  ground  the  copyhold  must  be  grantf'd  under  the  usual  services  and  returns.  Sir 
Ed.  Coke  lays  it  down  in  express  terms,  that  the  most  trivial  variation  must  not  be  made 
from  the  ancient  service-i,  else  the  heir  may  avoid  the  grant;  nay,  if  the  ancient  rent,  laya 
he,  were  expressly  reserved  in  gold,  and  on  the  new  grant  it  be  reserved  in  silver,  it  would 
be  fatal;  or  if  two  copyholds  escheat,  the  one  usually  demises  at  20f.  rent,  aind  the  other 
at  lOt ,  and  the  lord  grunt  them  bo*h,  rendering  30s.,  it  would  not  be  mod;  Co.  Cop.  s. 
41;  2  Bl.  Com.  370.  ch.  22;  Gilb.  Ten.  148;  2  Roll.  Rep.  286;  Cro   El i^.  699. 

The  creation  of  a  tenure,  somewhat  Himilnr  tocopvhoidH,  appears  to  have  been  attempt- 
ed by  the  society  of  New  Inn,  in  granting  out  their  chambers  for  lives.  It  is  customarj 
with  that  society,  in  such  grants,  to  insert  a  clause,  that  the  tenant  shall  not  sell  or  assign 
without  the  license  of  the  society,  and  for  the  grantees  when  they  wish  to  transfer  their 
iotereat,  to  surrender  the  chambers   (upon  a  proper  deed  stamp)   to  the  treasurer  and  an- 


234  COPYHOLD,  ESTATE  OF.— Creali*»  and  Grmd^, 

It  hM  bMo  2,  Revbll  v.  Jodrki.l.  E.  T.   1788.  K.  B.  iT,  R.  416. 

therefore         Qn  an  issue  directed  under  an  iricl'isure  act,  it  appeared,  that  by  the  4  Car. 
^ided,      j_  jjj^  king  made  a  grant  ♦n  lee    1'  the  manors  of  A.  and  B    with  their  rightey 
hold  c  mnoi  ^^*  ^^^^^P^  ^^^   forests  and  chases  and  aH  parks,  &c.     The  king  being  after- 
be  created  wards  desirous  to  approve  the  forest  of  A    of  which  certain  wards  wherein  the 
by  opera     copyholders  of  the  manor  of  A   and    B.   had  common,  were  part,    it  was  de- 
tionof  law,  creed,  in  a  cause  instituted  in  the  Dnfh>  C  >urt  of  Lancaster,  on  behalf  of  the 
"r'h^  ^^^  ^^'^  against  the  commons,  that  the  kiiig  sh  >uld  have  one  third  of  the  wardu 
o      e  par  {Qg^harged  of  all  rights  of  common,  and  that  the  soil  of  the  other  two  thirds 
(hereof  should  be  conveyed  to  trustees,  and  their  heirs  for  the  use  of  the  com- 
moners and  their  heirs  in  fee  farm  and  free  socage,  as  of  his  maiesty's  manor 
of  C,  and  the  same  two  third  narts  were  by  letters  patent  granted  accordingly. 
On  a  question  between  the  l<>rd  and    he  copyholders  of  the  manor  of  B.  and 
A.,  whether  the  lands  conveyed  to  trustees  for  the  copyholders  in  lieu  of  their 
common  were  ireehold  or  copvhold,  it  was  insisted,  on  behalf  of  the  lord,  thai 
they  became  copyhold  by  operation  of  law,  as  an  accessory,  following  the  na- 
ture of  its  principal .     But  the  court  held  that  the  lands  in  question  were  free- 
hold, for  it  is  an  inseparable  incident  to  copvhold  tenure  that  it  must  have  ex- 
isted time  out  of  mind,  and  therefore  it  cannot  be  created  at  this  day. — See  2 
M.  &S    175;  2T.  R.  701. 
[371  J   3.  NoRTHWicK  v.  Stanww.  H    T    180.^.  C  P.  3  B,  &  P.  346.  S.  P.  Ricr 

v.  THE  INHABITANTS    OP    HoRNCHURCH  .    M.  T         8  1 8.    K.   B.    t^  B    &  A. 

189.  S.  P   BoTTLCOTT  V  WiNMii.i.  T    T   180 »  K.  B.  2  Campb.  N.  P. 
C.  261    S.  P.  Dean  v  Sprat.  M.  T    1 786.  K.  B.  1  T  R.  474. 
Or  bj  ape       This  was  an  action  of  as«timpAt<  to  recover  the  fine  on  admission  to  land  in 
cial  aad  im  the  manor  of  H .     It  appeared  that  the  premises  were  formerly   part  of  the 
memorial    ^aste,  and  that  there  existed  a  custom  for  the  lord  to  grant  parcels  thereof^ 
®**   "*       whenever  he  should  think  proper  to  hold  bv  copy  of  court  roll.     The  plaintiff' 
had  a  verdict  for  60/. ;  and  afterwards,  on  a  rule  obtained  for  a  new  trial,  one 
of  the  grounds  of  application  being  that  the  premises  were  not  of  copyhold 
tenure,  the  Cburt,  relying  on  the  immemorial  custom,  and  adverting  to  a  simi- 
lar custom  in  many  manors  in  the  north  of  England,  held  that  the  premises 
were  well  described  as  copvhold,  although  the  date  of  the  grant  was  modern, 
but  the  application  succeeded  upon  another  and  perfectly  distinct  ground. 
4.    RkX  v.  THK   INHABITANTS  OP   Warblington.    E.  T.   1786.  K.  B.  1  T.  R, 

241. 

But  length       In  ^his  case  the  lord  of  the  manor  of  H    had  granted  a  small  part  of  the 

of  poMes     waste  to  hold  oy  copy  of  court  roll,  with  these  words  in  the  admission:  ''  fine 

non,  it  huone  shilling,  heriot  one  shilHng,  quit-rent  one  shilling;'^  and  the  grantee  built 

^'^     •.,  a  house  upon  the  ground,  but  there  was  no  proof  of  any  consideration  having 

raise  the      ^c<*n  pai<^'     An  »rder  of  remo^'al  of  the  son  of  the  grantee  and  his  family  fi'om 

preiump      H.  to  W.   from  whence  the  father  came  into  the  parish  of  H.  with  a  certifi- 

tion  of  a      cate^,  was  confirmed  by  the  court  of  sessions;  and,  on  an  appeal  to  the  Court 

custom  for  of  King's  Bench,  the  above  grant  was  not  considered  to  be  voluntary;  and 

the  lord  to  being  a  purchuse  under  30/   the  Court  held  that  it  did  not  give  a  settlement, 

tS^'waste    flince  the  Stat,  of  9  G.  1.  c,  7.     The  steward  of  the   manor  proved  several 

by  copy,     grants  of  parts  of  the  waste,  for  a  pecuniary  consideration;  and  there  having 

been  near  40  years  possession  under  the  grant,  the  Court  deemed  it  a  strong 

presumption  in  favour  oi  the  custom  of  granting  the  waste  by  copy.     See  2 

T.  R.  415.  701;   2  M.  &  S.  175.   504;  2  B  &  C.    171.  189;  Co.  Cop.  s.  30. 

tr   45;  6;  Co    Litt.  58   b;  Kitch.  60;  Mo.  631.  pi.  867. 

(B;    As  TO  THE  PARTIES  WHO  MAY  GRANT  SUCH  ESTATES. 

(a)  In  general. 
In  voluntary  grants,  which  are  made  bv  the  lord  himself,  the  law  neither 

eieDta,  to  the  intent  that  they  shall  grant  the  said  chambers  to  the  transferee,  which  sobse- 
aneat  grant  is  never  in  point  of  fact  made,  bnt  simply  an  entry  of  admittunce  is  inserted  in 
tne  society's  books;  Doe  t.  Miller,  •  T  R.  898.  It  is,  therefore,  evident,  says  Mr.  Ad* 
aos,  in  his  Treati«e  on  Ejectment,  p.  6i,  thnr  after  the  fir^it  sarrender  the  legal  estate  al- 
ways remains  in  the  trnasorer  and  MnnientK,  hs  traxtees  for  the  suhfieanent  trn offerees  re- 
spectively, and  that  the  terms  surrendar  and  admittance  hear  not  the  slightest  resemblaiio* 
in  their  meaniflg  to  the  rorrender  and  admittanee  to  copyhold  preraiiev. 
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respects  the  qualify  of  his  person,  nor  the  quantiiy  of  his  estate;  see  Watkins 
CD  Copyholds  by  U«>ventry,  p,  30.* 

(b  I    When  the  inkerUance  is  severed  from  the  manor.  [  372  ] 

If  the  lord  of  a  copyhold  manor  make  a  feofllmeiit  of  a  parol  of  his  manor, 
which  is  holden  by  copy  for  life^anA  after  #/ards  the  copyholder  dies,  though  now 
the  lord  has  not  any  court,  yet  the  feoffee  may  grant  over  the  land  by  copy  again; 
see  Vin.  Abr,  vol.  6,  p.  33 

(c)   When  the  mamor  is  divided. 

Tenant  in  dower  of  the  third  part  of  a  manor  has  a  manor,  and  may  keep 
court  and  grant  copies;  Godb.  135.  pi  156  For  although  the  lord,  by  his 
own  act,  cannot  make  of  one  and  the  same  manor  at  common  law,  two  sever- 
al manors^  consisting  of  demesnes  and  freeholds,  yet  he  may,  by  his  own  act, 
make  a  customary  manor,  consisting  of  copyholds,  to  court-'  and  make  admit- 
tances and  grants  of  copyholds;  4  Kep.  '26.  b;  Oro.  Eliz  442;  Skin.  191. 

(C*    As    ro  THE  PARTI RS  TO  WHOM  A  GRANT  MAY  BE  HADE.t 
I.    FiRBBRASS,  EX  DEM.  OP  J.    SyMES,    WIDOW,   V.  Pennant.    M.   T.   1764.  C. 

P.  2  Wils.  2.54.  The  wife  ie 

It  appeared  that  the  rector  and  lord  of  the  manor  of  M.  demised  the  premi-  incapable 
^ses  in  question,  upon  the  death  of  the  last  tenant,  to  the  plaintiff's  lessor,  J.  ^f^^}^^* 
S.,  R.  S.,  and  C.  ^.,  for  the  term  of  their  lives,  ^c,  according  to  the  custom  \?  ■' 
of  the  manor.  The  husband  afterwards  died,  and  then  defendant  became  ^'ec- "jj^^gj^^jg 
tor  and  lord  of  the  manor.  The  question  which  now  arose  was,  whether  the  grant  from 
demise  by  copy  of  the  court  roll  by  a  lord  of  the  manor  to  his  wife  was  good,      her  has 

*  For  if  he  be  an  infant,  and  so  incompeienr  to  dispone  any  land  at  the  common  law,  or  hand;  and 
turn  emnpms  mentUi  an  idiot,  or  a  lunatic,  and  therefore  unable  to  trafBc  in  the  world,  or 
an  outlaw  in  pcri»onal  action,  and  so  excluded  from  the  protection  of  the  law,  or  an  excom- 
municate, 4kc.  yet  he  is  capable  of  making  a  voluntary  grant  by  copy;  see  Co.  Tr.  75;  Bing. 
on  In.  and  1  Pow.  Mort.  20B.     So  an  executor  who  is  directed  by  will  to  grant  copies  ae- 
cording  to  cu<^tom  for  payment  of  the  testator's  debts,  may  make  good  voluntary  grants, 
though  it  is  clear  that  he  has  not  any  estate  or  interest  in  the  manor;  Co.  Litt.  58.  lb.      And 
as  a  general  rule,  the  duration  of  the  gnmtor's  estate  is  not  materisl;  for  whether  it  be  in  fee, 
or  in  tail,  or  the  individual  be  tenant  in  dower,  or  by  statute,  or  by  elegit^  or  at  will;  the 
least  of  those  estates  is  a  sufficient  warrant  to  the  lord  to  grant  any  copyhold  which  has  es- 
cheated: sea  Cro.  Flix.  e6'lt  Co.  Cop.  s.  M.  tr.  67.,  &c.;  4  Co.  23.  b.;  Cro.  Jac.  99.    \nd 
if  the  person  have  a  lawful  interest  in  the  manor  at  the  time  of  the  grant  made,  it  i.s  enough, 
even  although  it  be  determined  the  moment  ai\er  the  grant  is  made;  see  Co.  Cop.  s.  34.  tr. 
70.  8.  35.  tr.  p.  71;  2  Leon.  46;  Ow.  ^^.     But  no  grant  can  be  good  if  made  by  a  person 
having  only  a  tortious  or  unlawful  interest,  as  a  didHeiKor,  >«hator,  intmdor,  or  even  by  the 
heir  or  feoffee  of  such  disseisor.  Sic.  or  by  the  fcolfoe  of  a  man  seised  jure*  uxorie  or  by  the 
lessee  for  years  of  a  tenant  for  life  who  is  dead,  or  by  i  person  before  induction,  for  till  then 
he  is  not  complete  tenant  of  his  temporalities,  or  the  (iiscontinuee  of  a  tenant  in  tail,  or  by  a 
tenmt  by  ctuflferance,  as  if  a  person  seised  per  autre  vie  of  a  manor  grant  by  copy  afler  the 
deatlj  of  eeetui  que  vte,  in  all  these  case<  Oic  ^r.intn  would  not  be  available  a.';nin.st  the  per- 
sons having?  ngiu ;  see<V  Cop.  8.  34.  :i5;  Co.  I. it t.  58.  b;   1  Roll.  Abr.  499.  Copyhold,   C. 
pi.  2;  l  Leon.  45;  S.  C.  Gib   Ten.  198,  Ac;   Poph.  71;  Plow.  393;  Ow.  28.  ^.  115.  1 
Co.  140.  b;  4  id.  31.     It  is  not,  however,  necessary,  where  the  interest  is  lawful,  that  the 
lord  should  grant  in  his  own  person.     A  steward,  or  under,  or  deputy  steward,  may;  and 
e\en  such  deputy  may  substitute  another  to  do  <o;  see  (iilb.  Ten.  ^21.  315;  Cro.  Eliz.  699; 
Moore,    11  Vi;  1   Leon.  2>?8;   I  Ld.  Uaym.   658:    4  Co.  Litt.  by  Thomas,  vol.   1.    p.    600; 
and  ibid.  n.  1 1 .     So  a  guardian  in  socage  may  grH!2   copies  in  nis  own  manor  ;  see  Co.  Litt. 
by  Thomas,  vol.  1.  p.  062.  n.     But  the  bailiff  of  a  manor  csnnot  as  such  make  a  grant  by 
copy  ;  Gilb.  Ten.  204. 

t  Lord  Coke  ^ays,  rhar  the  lord  himself  may  take  a  copyhold  to  his  ow^n  use;  Co  Cop.  s. 
35.  tr.  p.  79;  but  it  is  evident  thav  he  was  then  speaking  of  the  lord's  taking  a  eurrender  to 
his  own  use,  for  although,  says  Mr.  Watkins,  p.  30.  the  profesMcd  object  of  his  chapter  in 
which  the  cited  passage  is  to  be  found,  is  lo  point  out  who  may  be  grantee:^ ;  yet,  in  truth* 
the  greater  part  of  thit  chapior  is  confined  to  'he  capricity  of  ihe  surrenderree. 

In  Calthrope  Read,  52,  it  is  said,  that  an  alien  may  be  a  copyholder;  6  Vin.  Cop.  L.  pi. 
7.  Mr.  Watkins  is,  however,  of  a  contrary  opinion;  see  Watkins  on  Copyholds  by  Cov- 
entry, vol.  1.  p.  38; 'and  see  Litt.  Rep.  23;  1  Pow.  \forg,  106.  n.  A;  Sty.  21;  7  Co.  26; 
Dy.  803.  a,  The  rale  is,  however,  different  with  respect  to  trusts  of  copyholds;  for  it  has 
been  held,  that  although  he  cannot  be  a  copyholder,  yet  he  may  take  an  equitable  estate  in 
copyhold  premises,  which,  on  the  principle  that  nn  alien*s  capacity  to  take  any  interest  in 
land  beyond  an  estate  at  will,  is  merely  for  the  benefit  of  the  crown,  will  devolve  on  the 
king.  The  crown,  being  then  cestui  que  trutt,  may  file  a  bill  against  the  trustee,  and 
compel  a  rarronder  to  a  ase  of  its  own  nomination;  1  Leon.  474;  ib.  82. 
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the  sama  Per  Cur,  We  cannot  get  over  the  tnai^im  that  a  hiishaad  and  wife  are  one 
rale  holds  pgrgQu^  nnj  ^f  course  cannot  grant  lands  to  one  an'»ther  Where  there  is  no 
be  to  £• "  particular  custom  in  a  manor,  the  common  law  must  take  place.  This  is  an 
wife  aod  an '^"gjn^^v^'luntary  grant  by  the  husl)and  to  the  wife,  wh  >  cannot  by  law  take 
oth«r.*  immediately  fr^^m  him,  nor  could  she,  even  if  the  grant  had  been  to  another  per- 
Nor  can  a   son  jointly  with  herself.— •Pos/ea  to  plaiiitifK 

corpoidtion  2..  Field  v.  Boothsby.  T.  T.  1658.  K.  B.  2  Sid,  S2. 

be  the  grao  fi^f  Cur.  The  grant  of  a  copyhold  must  be  confined  to  a  person,  and  there- 
****  hnid  +  ^'^^^  ^  corporation  cannot  hold  by  copy. 

R^^^  .  *  S.  It  is  laid  down  that  a  surrenderor  grant  of  copyhold  lands  may  be  made 
aci  to  *^  *  lunatic;  see  Shephard's  Court-keeper,  p.  115;  sed  vide  contra  Calth.  51 ; 
other  per  ^^^  Coke,  in  his  Copyhold,  s.  35.  tr.  79 «  sayn,  that  an  infant,  a  man  non  sanoc^ 
MDs,  it  memoricBf  an  idiot,  a  lunatic,  an  outlaw,  an  excommunicate,  or  a  feme  covert , 
may  be  ob  may  be  grantees,  of  a  copyhold  estate. 

L   374    ]  D     As  TO  THK  STTBJECT    MATTER  OF  THE  GRANTi 

served  that  Nothing  can  be  granted  by  copy  which  is  not  parcel  of  the  manor;  Co.  Litt. 
arnnde/*  '^^  ^'  '^^^'  ^^-  ^'  '^'*- ^'  2  Roll.  Rep.  236;  Cro.  Jac.  559;  1*2  Mod.  147; 
no  dlsabili  '  Ld.  Raym.  43.4.  I2'25;  I  Salk.  185.  And  which  does  not  lie  in  tenure ;§ 
tj  to  take  Co.  Copyh.  s.  42;  Co.  Litt.  58, b;  ^2  Wood.  I.ect.  60;3Cru.  Dig  442;  2  Lil. 
by  grant  at  Abr«  566.  A  manor,  it  is  said,  may  be  granted  by  copy,  though  this  has  been 
common  much  questioned;  Co.  Litt.  58.  b.  and  N.  2;  Cro.  Jac.  259.  260.  3J7;  Gilb. 
law,  artcaq^^jn  215;  Yelv.  190;  32H.6.  pLl6  f  9  b ;  Viner's  Abr.  Copyh.  E,  Tithes, 
tokiM  by  »t  b  said,  may  be  granted  by  copy;  Willes;  326;  Watk.  Gilb.  Ten.  331.  and 
copraccor -^^  h;  1  Roll.  Abr,  498.  A  pi.  1;]]  underwood;  4  Co.  31.  a;  herbage,  &c.; 
ding  to  the  Co.  Copyh.  s.  42;  Viner  Copyh.  L;  Comyn's  Dig.  Copyh.  C.  I,  And  aper- 
ciutom  of  son  may  hold  the  first  or  any  other  particular  crop  of  land  a  copyhold,  while 
the  ma        another  has  the  soil  as  freehold;  7  Easr,  200;  Co.  Litt.  58.  b. 

*Bat  it  may  be  inferred,  from  the  above  case,  says  Mr.  Coventry,  in  his  remarks  on 
Watkina  on  Copyhold,  p.  S7.  n.  that  a  special  cQRtom  warranting  a  husband's  grant  to  bis 
wife,  would  be  rapporled;  and  th.it  if  the  shadow  of  sospicion  intervene,  the  grant  will  be 
good.  Hence,  by  means  of  a  traatee,  the  lord  may  grant  a  copyhold  to  his  wife  for  all 
purposes  of  benefit  And  it  \<  farther  said,  that  n  feme  covert  may  receive  a  copyhold 
estate  by  surrender  from  her  hanband,  as  distingaifthed  from  a  grants  because  she  comes 
not  in  immediately  from  him,  bat  by  mediate  means,  viz.  by  the  admittance  of  the  lord 
according  to  the  surrender;  Co.  Cop-  35.  ir.  79. 

t  "at  Sir  Edward  Coke,  in  his  CopyholJs,  says,  "  if  p  copyhold  bo  granted  to  a  dean 
and  chapter,  or  to  a  mayor  and  commonalty,  without  any  express  estate,  a  perfect  estate  in 
fee  passeth;"  s.  49.  tr.  118.  And  again,  **  if  a  copyhold  be  granted  to  an  abbot  and  to 
hU  heiri,  an  estate  for  life  only  passeth;"  s.  49.  tr.  114.  Rut  in  conformity  with  the 
principle  of  the  above  ease,  the  Uing  cannot  be  a  copyholder,  either  in  his  corporate  or 
natoral  capacity ;  Hard  435-6;  Dy.  2.  b.  pi.  8;  although  it  is  at  the  same  tiiue  to  be  re- 
t  marked,  that  there  are  many  instances  of  kingM  holding  lands  of  a  subject  in  ancient  days; 
see  1  Rob-  Scot.  8;  and  N.  Sta.  Diss.  Antiq.  Engl.  Con^it.  p.  8.  s.  8.  p.  160.  n   6. 

t  In'a  late  case,  Rex  v.  Tiadenhiim,  15  Knst,  462.  an  attainted  felon  having  been  dis* 
charged  by  order  of  the  Secietary  of  State,  under  the  sign  manual,  signifying  his  majesty's 
pleasure  to  grmt  him  an  uncondiiional  ptirdon,  and  directing  his  name  to  be  iiuerted  in  the 
next  general  pardon  (of  the  issuing  of  which  pardon  there  was  some  negative  evidence), 
purchased  a  copyhold  estateabove  30/.  value,  and  received  the  rents  and  profits  without 
impeachment  for  nine  yean.  The  Court  of  King*s  Bench  held  that  this  person  gained  a 
settlement  by  such  purchase  and  residence.  But  Lord  Ellenborough  would  not  say,  that 
even  al\er  the  lord  had  accepted  and  admitted  the  pauper  as  tenant,  he  was  precluded  from 
objecting  to  his  incapacity  to  hold;  and   the  counsel,   e  rontra^  argued  strongly  that  the 

Sant  was  inoperative,  principally  on  the  ground  that  the  pauper  was  incapable  of  taking 
e  oath  of  fealty,  or  of  serving  on  the  homage,  or  of  performing  any  of  the  services  of 
a  liege  man  to  his  lord;  but  there  was  enough  pissession  to  gain  a  sfettlement. 

§|Or  is  appendant  to  something  that  lies  in  tenure i  therefore  rents,  commons  in  grosi, 
advowsons  in  gross,  and  such  like,  cannot  be  granted  by  copy.  Rut  an  advowson,  a  com- 
mon, or  a  fair,  which  are  appendant,  may  pass  by  copy  by  reason  of  the  principal  thing  to 
which  they  are  appendant;  Co.  Copyh.  s.  42;  Moor  855;  4  Leon.  241;  Willes,  819;  2 
Roll.  Abr.  120.  pi.  2.  3.  4;  cites  an  old  case  in^22  Ass.  63;  1  Bac.  Ab.  721. 

11  In  Croke's  report  of  this  case  (Cro.  Eliz.  814),  Popham  is  said  to  have  been  of  opin- 
ion that  tithes  were  not  grantibleby  copy,  because  a  manor  and  tithes  were  of  several  na- 
tures; so  it  was  impossible  that  that  which  was  not  parcel  of  the  manor  could  be  demised 
according  to  the  custom  of  the  manor.  But  Caudy  doubted,  and  conceived  it  had  been 
wsli  enough  if  it  bad  been  s^  time  out  of  mind. 
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(E)    As  TO  TTIE  PLACF.  WHRRB  GHANTS  MAY  BS  M  VDE. 

The  lord  of  a  cOj)yli:)l<l  manor  may  himself  grant  a  copvh  jW  at  any  place  out 
of  the  manor;  Co.  4.  26.  b;  and  when  within  the  inaa')r,  the  1  >rd  or  steward 
may  grant,  as  well  out  of  court  as  in;  and,  it  should  seem,  a.^  a  necessary  con- 
sequence, out  of  the  manor  also;  Toth.  45.  iknt  b  is  said  tiiat  an  under  stew- 
ard cannot  grant  out  of  court  without  a  special  Authority  or  custom  enabling  him 
so  to  do;  see  1  Watkius  on  Copyholds,  by  Coventry,  p.  36.  Vfr.  Watkins, 
however,  entertains  some  scruples  as  to  the  latter  point;  sec  Watkins,  No. 
cxi.  to  Gilb.  Ten.  447. 

(F)    As  TO  THE  COSSTRUCTIO.V  AND    OPERATION'  OF  GRANTS.*  It  M  a  |«n 

(a)  As  to  the  comhucHon  of  grants  cMirtrac 

Roe,  d    Conolly,  v.  Vernon.  E.  T.  1804.  K.  B.  5  East,  5L  ^j^m  ^i^j 

A.,  seised  of  customary  tenements,  some  held  at  fines  certain,  and  others  at  where  thera 
fiaes  arbitrary;  or,  as  they  are  termed  in  the  manor-,  customary  tenements    |  375  | 
compountlvd  and  uncompounfled;  surrendered  out  of  court  '^  all  messuages,  4'c,  isamfli 
which  he  held  by  copy  of  court  roll,  being  of  the  yearly  rent  to  the  lord  of  4/  ^''f'*^  <^ 
10«.  8  l-2d.  and  compounded  for,^^  and  by  his  will  devised  his  copyhold  mes-l*''**^^ 
suages  in  Middlesex,  and  all  his  freehold  demesnes,  messuages,  Sec.  in  Great  ^^^  Jf  ^^ 
Britain  to  uses,  under  which  the  lessor  of  the  plaintiff  claimed:  and  by  a  rest- criptioo  of 
duary  clause  devised  all  other  his  manors,  &c.  either  freehold  or  copyh  'Id,  on  the  thing 
an  event  which  happened,  to  his  three  daughters  and  their  heirs  equally  as  teo«  8>'**<it6d  or 
ants  in  common.     The  question  reserved  for  the  opinion  of  the  Court  '^as,  ■|V''*°^*5 
whether  the  uncompoimded  tenements  passed  to  the  lessor  of  the  plaintiff,  by  the  qg^Q^  ,q|, 
devise  of  all  freehold  manors,  &c.  as  by  implication  from  the  whole  of  the  will,  take  will 
or  whether  they  paf^sed  to  the  daughters  by  the  residuary  devise;  and  the  Court  aot  injure 
held  that  the  words  *♦  and  compounded  for,"   operated  by  way  of  restriction)  the  grant  of 
and  that  the  words  "  yearly  value,  &c."  did  not  qualify  the  restriction.     It  was  •»n'«nder; 
also  adjudged  that  the  testator  used  the   words  *' yearly  value,  &c."  <i»^  «<>*  ^^'"JJj^^Jj^ 

;|ua]ify  the  restriction.     It  was  also  adjudged  that  the  testator  used  the  word  deeoriptioa 
reehold  as  referrible  only  to  what  were,  according  to  the  common  understand-  u  added  to 
ing,  freehold  lands,  and  that  the  lands  in  question,  which  in  general  were  re-  a  geaeral 
puted  copyholds,  passed  to  the  daughters  by  the  rjesidua  y  devise.  one.itehaU 

(6)  ^9  to  the  operation  of^anis,  and  of  what  estate  or  interest  passes  tjierehy.     JJJJ^JJf 

Although  the  quality  of  the  lord's  estate  in  the  manor  be  not  restricted,  y^t^Qtdt. 
the  quantity  of  his  estate  in  the  copyhold  is  regarded  ;t  for  if  a  copyholder  in 
fee  surrenders  to  the  use  of  the  lord  for  life,  the  remainder  over  to  a  stranger,  or^ 
serves  the  reversion  to  h'imself,  if  the  lord  will  grant  this  by  copy  in  fee,  what«* 
soever  estate  the  lord  has  in  his  manor,  yet  being  but  an  estate  for  life  in  the 
copyhold,  no  larger  estate  shall  pass  than  he  himself  has,  quia  nemo  potest 
plusquam  in  akam  trawtferre  quam  ipse  habet;  Co.  Comp.  Cop.  47.  s.  34.     So 
what  acts  soever  are  not  confirmed  by  custom,  but  only  strengthened  by  the 
power,  authority,  and  interest  of  the  lord,  have  no  longer  continuance  than  the 
lord's  estate  continues;  and  therefore  it  is  held,  that  if  a  tenant  for  life  of  a  ma- 
nor grants  a  license  to  a  copyholder  to  alien,  and  dies,  the  licence  is  destroyed, 
and  the  power  of  alienation  ceases;  ibid      If  a  copyholder  for  life;  remainder 
over  in  fee  to  a  stranger,  surrenders  in  fee,  and  the  lord  admits  accordingly, 
yet  an  estate  for  life  passes;  id.  48.  s.  34.     So  if  the  lord  of  a  manor  grants  a  L  376  "j 
copyhold  fir  life,  where  an  estate  in  a  fee  is  warrantable,  and  the  same  gran- 

*  If  the  lord  make  a  voluntary  grant  to  a  person,  habendum  to  him  and  hu  wife,  and 
the  heira  of  their  bodies,  the  wife  shall  not  take;  and  that  not  only  becaose  she  is  not 
named  in  the  premises,  bat  also  becaose  there  is  no  preceding  aorrender  to  direct  or  gaida 
the  constmction  of  inch  grant  by  which  only  the  estate  coold  pass;  2  Roll.  Abr.  Grantit 
p.  67,  (K.)  p».  19. 

1 1n  thiii  respect  the  operation  of  a  grant  materially  diflfen  from  that  of  a  feoffment,  A 
feoffment  operates  immediately  on  the  possession  without  any  regard  to  the  interest  or  es- 
tate of  the  feoffor;  bnt  a  grant  only  operates  on  the  estate  of  thegraotor,  and  will  pass  no 
more  than  what  the  grantor  by  law  is  compelled  to  convey.  This  rale,  probably,  arosd 
from  the  circomstance,  that  a  grant  being  always  made  by  deed,  the  estate  of  the  grantor 
might  be  known  by  inspection  of  the  deed;  and  if  the  «tate  granted  wasareater  than  the 
estate  which  the  grantor  bad,  it  was  merely  void,  and  the  grant  only  passed  as  touch  is  the 
grantor  coald  really  give;  nee  Com- Dig.  118;  Gilb.  Ten:  122. 

A^oL.  VJ.     '  sn 
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tee  •urrenders  in  fee  to  the  use  of  a  stranger,  and  the  lord  admits  him,  seem*  • 
dum  surfiitm  redditioms^  Lord  Cokf  thinks  no  fee  passes;  ibid.     The  operatioa 
of  the  grant  in  passing  the  estate  in  the  a^ffrei^atc  having  been  so  far  noticed, 
it  mav  be  proper  to  subjoin  the  following  remarkn  on  the  exceptions,  conditions^ 
and  qualifications,  that  have  been  in  certain  cases  introduced  into  the  grants 
of  copyholds.     Thus  if  a  copyhold  be  granted  to  a  man  ef  hctredibits^  an  estate 
tail  does  not  pass,  for  want  of  the  words  de  carpore;  and  if  a  copyhold  be  grant- 
ed to  a  man  et  liberis  aut  pueris  Buis  de  corpore,  an  estate  tail  does  not  pass  for 
want  of  the  word  heeredibua;  id.  59.  s.  48.  49.     If  a  copyhold  be  granted  to  a 
man,  without  expressing  any  certain  estate,  by  implication  of  law,  an  estate  for 
life  only  passes;  ibid.     And  I  grant  a  copyhold  to  three  yhfibendum  8uceii$9wef 
they  are  joint  tenants,  unless  by  special  custom,  the  word  wcctiswe  makes 
their  estates  several;  ibid.     If  the  king  by  his  steward  grants  a  copyhold  to  a 
man  his  heirs  male  or  heirs  female,  no  fee  simple  passes,  because  the  lord  ne- 
Ter  intended  to  pass  such  an  estate;  ibid.     If  a  copyhold  be  granted  to  an  ab« 
bot  and  his  heirs,  an  estate  for  life  onlv  passes;  ibid.     If  a  copyhold  be  grant- 
ed to  a  man  and  his  heirs,  as  long  as  J.  S.  shall  live,  this  is  only  an  estate  per 
otifre  vie,  and  a  remainder  limited  upon  his  estate  is  good;  ibid.     But  if  a  co- 
pyhold be  granted  to  a  man  and  to  his  heirs,  as  long  as  Quch  a  tree  shall  grow 
m  such  a  ground,  this  is  a  good  fee,  and  a  remainder  limited  upon  it  is  void* 
ibid.     If  a  copyhold  be  granted  to  J.  S.  and  J.  N.  hertd^us^  they  are  joint  te- 
nants for  life,  and  no  inheritance  is  conferred  upon  either,  because  of  the  oncer- 
tainty,  for  want  of  the  word  sws;  but  if  a  copyhold  be  granted  to  J.  S.  only,  el 
hctrMhuBy  a  good  fee  simple  passes  without  the  word  BtixB^  ibid.     If  the  lord 
makes  a  lease  for  years  of  the  manor  f  excepting  all  woods  and  underwoods), 
tnd  the  lessee  makes  grants  by  copy,  accordiilg  to  the  custom,  the  copyholder 
shall  have  wood  in  these  woods  according  to  the  custom;  8  Rep.  i07.     A  co- 
pvhold  was  of  lands  in  fee.     The  lord,  by  the  custom,  had,  as  a  profit  appren- 
dre^  a  right  to  cut  the  woods  and  underwoods  growing  on  the  copyhold.     The 
lord  granted  all  the  woods  and  underwoods  growing,  and  which  afterwards 
should  grow,  on  the  said  copvhold  lands,  to  A.  and  his  heirs.     The  question 
which  arose  was,  whether  thi<;  should  not  merge  in  the  copvhold,  being,  as  it 
was  said,  only  a  profit  apprendre,  and  whether,  if  a  copyholder  pays  a  rent  to 
the  lord,  and  ths  lord  grants  or  releases  this  rent  to  his  tenant,  this  shall  mer^ge 
in  the  copyhold.      S  a  turn  allocatur    Vern.  R.  21.  ^2.  pi.  14. 

(G)  Of  granting  several  estates  iv  one  copy. 
A  was  seised  of  copyhold  lands  of  the  part  of  his  father,  and  of  other  copy- 
[  S77  I  hold  lands  of  the  part  of.his  mother,  and  died  seised  thereof  His  son  and 
By  whatev  deir  was  admitted  by  one  copy  and  one  admittance.  That  son  died  without  ia- 
tSL^urrdTao  *"^'  ^*  ^**  holden  that  the  copyholds  should  descend  «erera/^t/,  the  one  to  the 
esdet  to  ^^^^  ^^  ^^^  P^^  ^^  ^^^  father,  the  other  to  the  heir  of  the  part  of  the  mother; 
the  copy  see  Vin.  Abr.  tit.  Copyhold,  p.  "23.  And  the  tenend.  per  tmtiqua  aemfta,  Sfc. 
boli  ioter  in  the  single  copy  combines  the  several  terms,  though  the  parcels  are  all  put 
Mt,  or  how  into  one  copy;  ibid. 

eoDvhotder  ^^^  ^^  WHAT  ACTS  WILL  DESTROY  THE  POWER  OP  GRANTIVQ. 

takM  the     Winter  v.  Loveden.  M.  T.  1697   K.  B.  1  I.d.  Ravm.  267;  S.  C.  Carth.  427; 
manor,  ret  12  Mod,  147;  5  id.  244.378;   Holt,  414. 

as  lord,  bo  In  this  case  it  appeared  that  a  tenant  for  life  of  the  manor  was  empowered 
may  ro-  by  the  settlement  to  grant  copyhold  and  lease  freehold  lands  while  in  possession, 
DremiMtb  *°^  **^^*  ^^^^  power  was  derived  from  a  person  who  was  seised  in  fee.  The  ten- 
oopy,  an  ^  ®"*  ^**''  ^'*®  ™*^^  *  ^^^^  of  copvh  >lds  escheated  The  Court  held  that  such 
leas  he  *««s®  destroyed  the  customary  qualitv  of  the  lands,  and  that  they  could  never 
cbahfed  afterwards  be  demised  by  copy.  See  Co,  Tr.  141 ;  8  Co.  126. 
the  nature  •  But  if  he  retain  the  lands  for  any  length  of  time  in  his  hands,  he  may  grant  them  by  copy 
ot  tne  et  agam;  or  if  a  copyhold  in  fbe  escheat  to  the  lord,  and  he  grant  it  to  another  by  copy  for  life, 
ttte  Dy  ere  he  may  gnmt  the  reversion  also  by  copy,  or  grant  a  new  copy  on  the  death  of  the  tenant  for 
aciog  a  com  hfe ;  1  Leon.  56;  March  6.  And  if  he  let  at  wifl  merely,  the  demtseable  property  is  not  gone; 
™*°;?^ '"  i""  .  ■  ^^^^'  **•  ^^  *^^«  interruption  be  wrongful,  as  if  the  lord  be  disaeised,  and  the 
UrMt  HI  tne  duteiaor  die  seised,  or  if  the  land  be  recovered  against  the  lord  by  false  verdict,  or  erroneotts 
laadi.  jndifinent.  m  these  cases,  till  the  land  bo  recovered  or  the  judgment  reversed  bv  the  lord  of 
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y  RELATIVE  TO  THE  TRANSFER  OF  COPYHOLD  ESTATES. 

(A)    As  TO  THE  fiURRCNDF.R* 

1 .   Consirlered  gpneA^aUy      (a)  Jis  to  Ua  neceBsiiy. 
A.  devised  his  freehold  and  copyhold  lands  after  a  surrender)  lo  B.,  C,  [  978  I 
and  D  ,  and  their  assigns,  until  E  and  F.  attained  their  several  respective  A  copy 
agesofSl  years,  in  trust  that  ihey  should  receive  the  rents  and  profits  for  the  '»®W  attats 
maintenance  of  E  and  F    until  they  should  attain  their  agos  of  21,  and  then*^°°* 
deviMd  both  freehold  and  copyhold  lands  to  E  and  F  for  life,  without  impeach-  tn^hn^ 
meat  of  waste,  and   from  and  after  their  deceases,  for  the  use  and  behoof  of  throub 
their  heirs  as  tenants  in  common  and  not  as  a  joint  tenants.     A.  died,  and  E.  any  other 
attained  the  age  of  21,  and,  by  lease  and  release,  conveyed  to  M.  R.  and  his  mediam 
heirs  the  moiety  of  hi-*  lands,  premise^^,  tenements,  &c.     Held,  that  E.  and  F.  '**■"  that  of 
were  joint  tenants  with  several  inheritances  in  common,  for  an  estate  in  join-  Sj')!'!'*** 
tare  cannot  sink  into  a  fee  of  a  different  nature:  and  held  that  the  common  law 
conveyance  did  not  sever  the  jointure  of  the  copyh^»ld,  as  it  would  have  done 
if  the  same  had  been  made  by  a  joint  tenant  of  a  trust  only,  because  no  surren- 
der could  in  such  case  be  made;  9  Mod.  :292;  S.  C.  2  Atk  304.     See  2  Ch. 
Ca.  43. 

ihe  manor,  the  land  will  not  be  demisted  or  domi^cable;  vet  aAer  recontinuance  it  is  grantable 
againbycopy;  4]lep. -M.a  pi  *^4,  But  if  hmd  forfeited  or  escheated  is  extended  upon  a  bUl- 
tote,  or  recognizance  acknowledged  by  the  lord  before  any  new  grant  made,  or  if  tlie  feme 
of  the  lord  in  writ  of  dower  has  this  land  ns<4ij;ned  to  lier.  though  those  impediments  are  by 
acta  in  law,  yet  inasmuch  as  these  are  lawful  interruptions ,  the  land  can  never  be  irranted 
anin  by  copy ;  4  Rep.  31.  a.  pi.  24.  Rui  if  a  (•.»i>YhoiiJ  c.^cheat,  and  the  lord  pro  tempore, 
who  has  only  a  particular  interest  in  the  manor,  mnke  a  lease  for  year«,  or  other  common 
law  estate  which  would  have  absolutely  destroyed  the  demiseable  property  of  the  lands,  if 
•uch  lease  or  estate  had  been  made  by  a  tenant  in  fee,  yet  such  lord  having  only  the  par- 
ticular interest  in  the  manor  shall  not  by  his  own  act  prejudice  him  in  remainder  or  reversion; 
Cro.  Eliz.  459;  2  Roll  abr.  271;  Co.  Litt.  58.  b;  Cro.  Car.  521.  So  if  the  king  lease  an  es- 
oheated  copvhold  by  deed,  the  reversion  shall  not  be  destroyed :  Gilb.  Ten,  304.  And  as  to 
the  grant  of  lands  which  were  once  held  by  copy  and  escheated  to  the  lord,  it  may  be  obser- 
▼•d,  that  it  matters  not  whether  they  escheated  before  the  accession  of  the  granting  lord  to 
the  manor,  or  within  his  own  time;  see  Sir  W.  Jones,  449;  1  Keb.  720;  Cro,  Car,  521;  8, 
C,  4  Co,  31,  b.  And  in  the  text  it  has  been  seen  that  if  a  copyholder  accede  to  the  manor, 
and  his  copyhold  be  in  consequence  extinguished,  he  may  grant  it  again  by  copy  equally  as 
die  lord  originally  entitled  to  tlie  manor  might  have  done  in  case  the  copyhold  nad  escheated 
er  been  surrendered  to  his  use;  for  it  matters  not  whether  the  manor  comes  to  the  copy- 
holder, or  the  copyhold  comes  to  the  lord ;  Moore,  185.  pi.  ^ ;  4  Co,  31,  b,  b,  2;  Hut,  65; 
8ir  W.Jones,  41. 

*  Before  the  statute  of  quia  etnptories  terrarunif  this  was  a  usual  mode  of  conveying 
freehold  estates;  see  Mad,  Bar,  Angl,  b,  3,  c,  4,  p,  *230,  b;  Mad,  Form,  AngI,  No,  C;  DaP 
lymp,  F,  Sl  ch,  6,  s,  1;  Mag,  Rot,  2  Jo,  Rot.  7,  a;  and  copyholds  being  still  considered  in 
law  as  estates  at  will,  they  can  only  be  thus  transferred.  A  surrender  may  be  defined;  **  the 
yielding  up  of  on  estate  by  the  tenapt  to  the  lord,  either  as  a  relinquishment  or  resignation  of 
Mich  estate,  or  as  the  means  of  conveying  it  or  tranferring  it  to  another;" 

t  For  although  now  considered  as  a  form  (see  Wutk,  Gilb,  Ten.  No,  Ixx,)  it  is,  generally 
■peaking,  indispensable,  and  cannot  properly  be  transferred  by  any  other  assurance:  no  feoff- 
ment or  grant  will  have  that  operation;  see  i  Bl,  Com,  367,  c,  22.  The  power  of  aliena- 
tion in  the  copyholder  is  now,  however,  so  established,  that  the  lord  is  compellable,  not  only 
by  subpoena  in  equity,  but  by  mandamus  at  law,  to  admit  tlie  person  so  nominated  by  th« 
former  tenant;  see  3  Ves,  752;  Palm,  MU;  4  M,  &•  S,  486;  2  B,  &  A,  550.  **  A  distino- 
tion.'*  says  Mr.  Coventry,  mhis  annotations  to  Watkins  on  Copyholds,  p,  71,  n,  "  should 
be,  howover«  noticed  between  copyholds  for  lives  and  copyholas  of  inheritance.  The  for- 
mer are  hot,  in  stricmess,  transferrible  by  any  means,  and  consequently  cannot  be  the  sub- 
ject of  surrender  in  the  sense  that  word  is  in  general  used,  without  the  assistance  of  special 
custom;  but  this  requites  explanation.*' 

"  In  many  manors  it  is  the  custom  to  grant  for  lives  only,  in  whieh  case  the  mode  of  passing 
■uch  life  interest  is  by  surrender  and  re-grant,  an  fonnerly  practised  at  common  law,  with 
renpect  to  freeholds,  before  the  statute  ot  quia  emptores.  On  a  surrender  by  copyholder 
of  mheritance,  the  lord  is  a  mere  instrument  or  conduit  pipe.  No  interest  passes  to,  or  ra- 
mains  in  him.  The  surrenderee  when  admitted,  is  in  by  the  surrenderor  and  not  by  the  lord, 
But  a  surrender  by  a  copyholder  for  life  passes  to  the  lord  all  the  interest  which  the  tenant 
possesses,  and  cannot  pass  less.  It  operates  by  way  of  renunciation  of  the  copyhold  tene- 
ment for  the  lord's  use,  who  may  either  re-grant  it  again  by  copy  of  court  roll,  or  convey  it 
away  in  common  socage.  If  the  lord  re-grant  it  by  copy,  it  is  obvious  the  new  tenant  is  m 
by  him,  and  not  by  the  surrenderor.'*  .  ,  «  •  u.  ^ 

"  In  most  manors  where  copyholds  for  life  prevail,  the  lord  is  fixed  wiUi  a  tenant  right  to 
jre  grant  for  the  residoe  of  the  fife  ef  the  sdrrendcrer  at  Icasl;  and  hi  |»any  ynaners  (ke  tenmt 
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I  379  ]  (b)  A  to  whnt  shall  amount  to  a  surrender* 

The  word  j  Zinzow.  Talmabh.  M  T.  1680.  K  B,  2  Show.  130;  S.  C.  Sir  T. 
de?^''ba«  ^  '"®®'  '^^'  ®-^'   '  ^^®^™-  ^^^5  S.  C.  Sir  T.  Raym.  402;  S.  C.  Pol- 

boon  connid  l<*xf.  561. 

ered  none  Error  on  a  judgment  in  an  action  of  ejectment.  The  case,  on  a  apecial 
cMsary  to  verdict,  appeared  to  be  as  follows:  a  copyhold  was  granted  to  A.,  B.,  and  O. 
the  validity  gyecessiv el V,  as  named,  sfcundum  consmttidinem^  q^c,  a  custom  was  found, 
of  a  iians  jy^^j  j^  ^„  estate  be  so  granted,  the  party  that  is  first  named,  and  is  the  first 
cepyhold  in  ^^^^^^y  ^^Y  surrender  the  land  into  the  lord's  hands,  and  so  destroy  and  deter- 
terc»t,  in  "I'ne  the  whole  osTate,  &c.  A.,  tenant  for  life  by  copy,  remainder  to  B.  for 
cases  where  life,  remainder  to  C.  for  lite,  and  in  the  manor  is  such  a  cuslom  as  aforesaid, 
the  transfer  \,  and  the  lord  join  in  a  deed  of  covenant  to  levy  a  fine,  and  afterwards  they 
has  accraed  ^^yy  a  fine  accordingly  to  the  use  of  other  persons.  The  question  was  wheth- 
lo  d*  ^^  *^^®  ^^'^^  ^  ^^^  surrender.     Per   Cur.     If  it  were  but   a  single  e^ate,   a 

stranffor's  sfnall  matter  might  sufl^ce  to  throw  it  into  the  lord's  hands,  but  here  is  the  in- 
benefit;t  terest  of  a  third  person  concerned.  It  is  by  custom  that  this  remainder  only 
hot  has  can  be  l>arred,  and  that  custom  ought  to  be  strictly  pursued;  therefore  a  sur- 
beeo  al        render  by  implication  will  not  suffice. 

ed  as  essen  ^"^  ^  ''8^^  ^^  name  his  successor  in  which  case,  the  lord  is  bound  to  re-grant  to  sudi  sQCces- 
tial  where    *^^  ^'^^        ^'^^  ^^  ^^^  person  as  distinguished  firom  the  life  of  the  surrenderor,     If  A,  be  eo- 
the  iuM  ter  P^holder  for  life,  all  the  book:*  agree  that  a  specid  custom  is  requisite  to  enable  him  to  sur- 
Hi  nan  a      render  to  the  use  of  B,  for  the  life  t>f  B;  because  if  such  power  were  allowed  by  the  general 
law,  the  lord  would  be  prejudiced  by  the  introduction  into  the  tenancy  of  a  robust  and  healthy 
life  for  an  infirm  or  sickly  one;  ana  if  A,  were  allowed  a  reversion  in  the  event  of  his  survi- 
vmg  B,  it  is  evident  that  the  lord's  original  grant  would  he  dependant  on  two  lives   in- 
stead of  one,     The  books  also  lay  it  down  as  law,  that  if  A,  be  tenant  for  life,  he  can  trans 
ferhis  interest  for  no  longer  period  than  his  own  life,     The  que^ition  is,  can  he  by  the  gene- 
ral law  of  copyhold  do  even  that  without  the  assistance  of  custom?     On  principle  it  snould 
seem  that  he  cannot,  because  if  he  surrenders  to  the  use  of  another  for  the  residue  of  his  owu 
life,  the  9urrenrler<><'  pur  autre  vie  corner  in  by  the  lord,  and  not  by  the  surrenderor,  as  all 
the  authorities  agree,     Tlic  operation  of  Mich  surrender,  it  is  submitted,  is  a  complete  extin- 
guishment of  the  estate  for  life,  and  the  lord  may  refuse  to  re-graut  it  to  B,    But  if  a  custom 
be  adduced,  rendering  it  imperative  on  the  lord  to  grant  to  )t,  for  the  life  of  A,  then  the  con- 
tract between  A,  and  B,  transfers  to  the  latter  the  tenant  right  of  the  fbrmer;  and  though 
the  surrender  still  operates  as  an  extinguishment,  yet  B,  having  the  tenant  right  by  the  con- 
tract, can  compel  a  re-grant  by  virtue  of  the  custom.     Hence  it  should  appear,  on  general 
reasoning,  that  a  custom  is  requisite  to  enable  a  copyholder  tenant  for  life,  where  the  custom 
of  the  manor  warrants  only  grants  for  life,  to  enable  him  to  transfer  his  interest  even  for  bis 
own  life.     But  this  question  can  rarely  occur  in  practice,  as  there  is  not,  it  is  apprehended, 
a  manor  in  England  in  which  such  a  custom  may  not  be  satisfactorily  proved,  either  by  ex- 
press specification  or  immemorial  usage,     Similar  remarks  may  be  addressed  to  copyholds 
for  lives,  and  as  to  these  the  consequence  should  be,  that  the  copyholder  cannot  without 
custom  surrender  to  the  use  of  his  will,  for  such  surrender  would  operate  as  an  extinguish- 
ment of  his  interest,  and  be  an  acceleration  into  possession  of  the  lives  in  remainder,     As  if 
a  grant  be  to  A,  B,  and  C,  for  their  lives  successive,  the  two  latter  being  trustees  for  the 
former,  if  A,  surrender  to  the  use  of  his  will,  the  legal  estate  of  B,  would  vest  in  possession; 
and  if  either  before  or  after  such  surrender  B,  and  C,  die,  A's  estate  would  be  gone,  his  own 
interest  by  extinguishment,  and  the  interest  of  his  trustees,  by  death.     Hence  it  is,  that  a 
special  custom  is  essential  to  enable  a  tenant  pur  outer  vie  of^ copyholds  to  devise  his  inte- 
rest;"   I  Sim,  A    Stu,  24;  ^nd     op.  Cm,   C^r.   -.'04:  »?  Vin.'  Ahr,   'i?9;  and  1  Preem,  191. 
•  The  word  "  surrender,"  i^  said  hy   Sir  Tdward  Coke  to  be  tocab^ilum  artis,  asd  to 
admit  of  no  qualified  term;  Co.  Cop.  s.  S9wTr*  86;  and  sec  0  Vin.  Abr.  Cop.;  yrt  be  tells 
ns  in  the  same  section  thit  a  sarierdcr  (when  by  a  subsequent  admission  the  grant  is  'lo 
receive  its  perfection  and  confirmation)   is  rather  a    manifesting  of  the  grantor's  intention 
than  the  passing    away  any  interest  in  the  possession;  bat  nlthoagh  there  is  such  seoniing 
obsburity  and  inconsistency  in  the  books,  the  distinction  drawn  in  the  margin  of  the  above 
c.nse  wonid   appear  to   he  the  correct  deduction;  see  2  Watkins.  76;  I  Lev.  137;  6  Vin. 
Ab.  Coi  ,;  Com.  Dig.  tit.  Cop.;  Hac.  Abr.  tit   Copyhold:  and  Fisher  on  Copyholds. 

i  It  has  been  therefoie  hnlden  that  if  the  copyholder  use  the  words  •*  bargain  and  sell,** 
instead  of  "surrender,"  it  will  be  sufficient  io  extingoish  his  cop\hold  for  the  benefit  of 
the  lord;  Hutton  66;  Sir,  W.  Jones,  41 ;  and  a  parol  agreement  has  been  adjudged  a  sur- 
render; 2  Show.  1.31 ;  l>at  that  such  words  would  not  operate  as  a  surrender,  so  as  to  bene- 
fit a  stringer,  for  in  that  ease  the  heir  of  the  copyholder  may  avoid  it;  Calth.  67.  Xhe 
Inst  njentioiicd  wiiler  (59)  sajs,  lh;»l  ifa  copyholder  come  into  court,  and  tell  the  loitithat 
for  the  preferment  of  his  son  in  rnarria«e,  hii*  will  is  lo  give  his  land  presei^itly  to  his  son, 
and  desire  the  lord  to  be  contented  therewith,  nnd  the  same  "be  recorded  or  found  by  the 
homage  as  a  surrender,  and  so  presen'ed,  it  would  be  a  good  surrender  withoat  other  words. 
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2.  If  a  copyholder  in  fee  comes  into  court  and  accepts  a  new  copy  to  him-    [  380  ] 
self  for  life,  remainder  to  his  wife  for  life,  remainder  to  his  son  for  life,  this  is  And  it  may 
tantamount  to,  or  implies,  a  surrender  to  the  use  of  himself  for  life,  ^c.     But  **®  "o^  ■** 
the  reversion  continues  in  him:  for  had  an  actual  surrender  been  made,  no^enera* 
more  would  have  passed  than  would  have  satisfied  the  uses  declared,  and  no  proposi 
further  surrender  shall   be  implied  than  is  requisite  to   give  efl'ect  to  the  said  tioj)»  ihat  a 
uses  or  estates,  t     See  1  Watkins,  58.  copy  bold 

(c)    What  may  be  aurrendered.'l  '"^y  ^«  *«' 

Nothing  can  properly  be  the  Hulijoct   of  a  surrender  but  a  legal  interest.  by"implica 
When  a  person,  therefore,  is  not  in  the  seizin,  he  cannot  properly  surrender  tion.* 
If  he  has  only  an  equity,  or  right,  or  authority,   or,  in  short,  any  claim  which 
lies  not  in  tenure,^  he  must  pass  it  by  another  mode  of  conveyance;  see  3  T. 
R.  365;  6  id.  63;  1  Anst.  \  I.     An  equitabje  interest  in  copyholds,  therefore, 
may  bo  assigned  cr  devised  without  a  surrender:   1  Atk.  388;  2  id  38;  3  id.    [  381  ] 
73;   1  Vcs.  121 ;   1  B.  &  C.  461.     So  if  an  authority  or  power  be  given  to  a 
person,  he  may  exercise  it,  and  the  vendee  or  appointee  shall  be  in  by  the  ori- 
ginal instrument,  without  a  new  surrender  to  his  use;  2  Wils.  400;  *Cro.  Jac. 
199. 

(d)  Jis  to  wJu)  may  surrender. 
1.  Kren  v.  KiRBY.  E.  T.   1675.  C.  P    2  Mod.  32;    S.  C.   1  Mod.  200;  S. 

(\    1  Freem.  192;  S.  C    2Danv.  201. 

Ejectment.     The  lessor  of  (he  plaint  if}  claimed  under  a  surrender  made  to  To  enable 
liira  by  W  K.,  who  had  an  estate  in  the  land  afler  the  decease  »f  his  father,*  ?«"<>">  to 
but  entered  during  hi:*  life,  and  thereby  became  a  dissehor;  and  his  estate  be-?|'"®''  *'' 
ing  now  turned  into  a  ritriU^  he  made  the  surrender  to  the  lessor  of  the  plain- cewar*  he 
So  if  in  court  he  desire  the  lord  to  admit  his  son   to  he  tenant  in  his  fatlier^n  place,  he  says,  should  be 
this  seems  a  good  surrender  to  the  son;  Calth.  57.  and  8.     So  if  a  tenant  resi|(n  his  inter-  in  posiCS 
e«t  in  the  court,  into  tho  lord's  hand:;!,  therewithal  for  the  lord  to  do  his  willt  or  if  a  co-  aion.W 
pyholder  for  life  take^  a  new  estate  for  liTe  by  copy,  or  if  he  come  into  court  and  sa3's,  he 
is  ireary  of  his  copyhold^  and  requests  the  lord  to  take  it,  it  will  be  a  good  surrender,; 
ib«     But  if  a  copyholder  says  he  will  be  no  longer  the  lord's  tenant,  though  thoiie  words  bo 
recorded,  they  will  not  amount  to  a  surrender:  Calth.  58;  nor  will  the  fact  of  n  copyhold- 
er for  life  taking  a  lease  of  the  same  by  indenture  for  life;  sed  quarc,C&hh^  59;  nor  wiU 
a  co^enaat  to  surrender,  which  is  presented  bv  the  honiifge,  make  any  ditference;  2  T.   R. 
484. 

*  The  position  in  the  text  is  derived  from  the  report  of  the  case  of  Dieldfield  v.  Adams, 
2  Bulst.  80:  cited  in  G\\b.  Ten.  258-4;  hut  Mr.  Scriven  in  his  Treatise  on  Copvholds,  p. 
1S9.  remarks  that  this  case  is  by  no  means  to  be  relied  on  as  an  authority,  even  according 
to  tho  notice  taken  of  it  by  Chief  Haron  Gilbert,  who  thus  expresses  himself  "  Copyhold- 
er in  fee  comes  into  court,  and  theie  accepts  a  copy  to  himself  for  life,  remainder  to  his 
wife  for  life,  remainder  *o  his  son  for  life;  this  is  tantamount  to  a  surrender  to  the  use  of 
himself,  &c.,  but  he  baa  his  old  reversion  in  him;  for  there  is  no  ground  to  make  a  surren- 
per  of  that  by  construction,  because  he  has  made  no  disposition  of  it;  but  as  this  case  is  in 
Rolle,(l  Rol.  Abr.  501.  L.)  it  is  said,  that  (his  was  no  surrender;  for  that  a  copyhold  can- 
not be  surrendered  by  a  surrender  in  law,  but  only  by  actual  surrender;  yet  as  it  is  in  other 
places  in  Rolle,  it  is,  as  in  Balstrode,  held  to  be  a  surrender;  but  that  the  reversion  was 
still  in  the  copyholder."  < 

I  And  a  custom  for  the  copyhold  tenant  in  tail  to  make  a  lease  for  years  without  license, 
in  order  to  commit  a  forfeiture  on  purpose  to  bar  'he  entail,  and  to  transfer  the  lands  over 
to  any  other  person,  is  but  in  the  nature  of  a  surrender;  2  Sannd.  422. 

t  Tboogh  it  be  incident  to  the  estate  of  a  copyhold  to  pass  by  surrenders,  yet  so  forci- 
ble is  custom,  that  by  it  a  freehold  and  inheritance,  may  pass  by  surrenders,  (without 
the  leave  of  the  lord)  in  his  court,  and  delivered  over  by  the  bailiff  to  the  feoffee,  accord- 
ing to  the  form  of  the  deed,  to  be  inr oiled  in  the  CQort,  &c.,  Co.  Lit.  606  Where  a  co- 
pyholder aliened  part,  it  was  held  that  the  lord  was  compellable  in  Chaneery  to  accept 
«och  surrender;  Palm    842. 

§  A  rant  cannot  properly  be  held  by  copy,  see  Co.  Cop.  s.  42;  Tr.  97;  Calth.  54;  Gilb. 
Ten.  831;  nor  consequently  be  properiv  snarendcred,  2  Vem.  16;  except  as  incident  to 
the  reversion,  see  1  Leon.  816;  but  an  act  purporting  to  be  a  surrender,  may  operate  se 
far  as  to  pass  it  in  equity,  as  a  grant,  or  evidence  of  an  agreement  for  its  sale:  id.  2 
Vem.  16. 

II  It  is  enough  if  it  be  in  remcnnder  or  reversion,  for  the  persons  in  remainder  or  rever- 
sion equally  are  in  the  seisin  of  the  fee;  see  Bull,  Addit,  Notes  to  Co,  Lit,  266,  b,  N,  (1,) 
If  a  copyholder  in  fee  surrender  for  a  less  estate;  as  to  A,  for  life,  he  may  enter  on  tlie  de- 
termination of  A's  pslate,  as  he  continues  in  of  his  old  seisin;  9  Co.  107,   a.     But  even  in 
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\  98^  J  tiff,  all  which  was  found  hy  upecial  verdict  at  the  frial.  It  was  pretended  at 
the  trial,  that  the  father^  who  was  tenant  for  life,  had  au  ered  a  common  re- 
covery in  the  lord'fl  court,  and  so  hirt  estate  wa«  forfeited,  for  which  the  son 
might  enter,  and  that  then  his  surrender  would  be  maintainable.  But  the 
Court  decided  that,  without  a  particular  custom  for  that  purpose,  the  sufTering 
a  recovery  would  work  no  forfeiture  of  the  esitate;  but  observed  that  even  if  it 
As  it  IB  how  did,  it  is  the  lord  and  none  else  who  can  enter.  And  so  judgment  was  given 
•ver  Dee«s  for  the  defendant. 

■ary  that  a  2.  A  surrenderee  of  copyholds  cannot  surrender  before  admittance,  even 
SruW b!I?n ***^"g**  the  surrender  to  him  is  presented:  nor  will  his  admittance  subsequent 
the  Miiin  ^^  ^*s  surrender  make  such  surrender  valid  by  relation:  Co.  Copvh  s.  S9.  tr. 
it  bag  bam  87;  Supp  s.  4;  Sty.  146;  2  '»1.  Com  :)68;  Poph,  127:  S  C.  S  Bulst  237' 
•aid  that  a  210;  Yelv.  144;  S.  C.  1  Brownl  143;  Co.  Tatt.  60.  a.  n.  2;  11  East,  246; 
anrranderee  Bridgm  Rep,  81 ;  Cro.  Jac.  368;  S.  C.  2  Bulst.  336;  3  Co.  29  a;    2  Wils. 

«i«nd« ""  >3'  ^  Vin.  Cop.  E  b. 

bSoTu        3.  Doe,  D  B»  acksei.l,  v  Tomkins.  E.  T    1809    KB    II  East,  185. 
■MMion.  In  this  case  it  appeared  that  a  copvhold  had  been  devised  to  A.  for  life,  re- 

Bo  deviflaes  tnainder  to  B.  for  life,  and  af^er  his  dece«<«e  to  such  of  the  testator's  neices 
of  ooQtin  (daughters  of  A.  as  should  be  then  living,  as  tenants  in  common  in  fee,  and 
gent  re  that  the  six  nieces  had  been  admitted  in  reversion,  each  to  an  undivided  sixth 
mainderaia  pj^^t,  and  had  sold  and  surrendered  their  shares  to  B.  four  onlv  surviving  B., 
are  mcoo  ^^  wiiom  three  afterwards  died>  The  surviving  niece,  and  the  heirs  of  the 
patent  to  other  three  who  su'-vived  B  instituted  thifl  action  ^of  eiectment^  against  the 
make  a  sor  devisee  of  the  purchaser  of  B  ,  and  recovered  a  verdict,  which  the  Court  now 
reader  or  agreed  with,  being  of  opinion  tha^  a  nartv  who  was  not  in  the  saizin  could  not 
their  inter  gnrrender  a  copyhold,  and  that  a  surrender  c^uld  not  operate  by  way  of  estop- 
*^  pel,  but  could  only  pass  what  the  party  then  had  »     See  1  Watk.  5210.  1  Ves. 

230;  3T  R   365;  2  Wils.  1. 

cases  where  the  custom  is  to  ^ant  for  life,  and  A,  dies  in  the  surrenderor's  life  time,  no 
estate  reverts  to  or  remains  in  ^he  original  copyholder  for  the  residue  of  his  own  !ife,  ante, 
p,  378,  n.  Ifa  copyhold  be  limited  to  one  nerston,  with  remainder  over  to  others,  the  ad- 
mission of  the  particular  tenant  fives  seisin  or  admission  also  to  the  remainder-man:  the 
reversioner  or  remainder-man,  therefore,  being  in  the  seisin,  may  surrender  that  reversion 
or  remainder  to  another,  without  a  personal  admittance  of  themselves;  Cro,  Eliz,  504,  6621; 
3  Leon,  ^^39;  4  id,  9.  But  the  onrrenderee  of  a  reversion  or  remainder  cannot  properly  sur- 
render before  his  own  admission;  for  before  such  admission,  he  is  not  in  the  seisin,  having 
never  been  accepted  as  a  tenant,  ibid.  The  heir  of  a  reversioner  or  remainder-man  may  in- 
deed surrender  before  his  own  admittance,  on  satisfying  the  lord  for  his  fine,  id,  but  this  is 
no  more  th  m  an  heir  of  a  person  who  was  actually  po^^^e-sod  might  have  done;  4  Co,  ^,;b. 
As  the  heir  in  each  of  the  three  instances  has  a  les^il  interest  in  the  premises,  the  actual  ad- 
mittance is  only  for  the  security  of  the  lord's  fine,  if  thit  fine  is  satisfied,  it  is  enough,  tba 
admission  of  the  heirij  not  ossentiil  to  establish  rho  h€ir*»  title,  so  as  to  enable  him  to  sur- 
render. But  this  is  only  a  ditpensation  of  the  admission;  and  not  that  strictly  the  heir  ie 
tenant,  or  possessed  of  an  esr-ito,  which  is  the  proper  object  of  a  surrender,  independently  of 
such  admission;  see  1  Watkins,  p,  59.  K  a  copyholder  surrender  to  another  on  con- 
dition, wbo  is  thereupon  admitted,  he  may  release  ihe  condition  by  deed;  lor  the  tenancy 
is  already  full;  Cro,  Jac,  36,  et  post.  p.  4'>7.  So  one  joint-tenant,  or  a  coparcener,  release 
to  his  companion;  4  Co,  '^<^5,  b,  59,  a,  provided  the  coparcener  has  been  admitted;  see  1 
Watkina  on  Co[fyholdB  by  Coventry,  8?,  n,;  or  he  mn\  Burrender  to  him,  as  the  surrender 
is  through  the  intervention  of  the  lord,  and  so  not  like  the  surrender  of  a  joint  tenant  office- 
bold.  But  b^  such  surrender  the  joint  tenancy  in  severed,  imd  the  surrenderea^shalJ  not  [be 
in  on  the  origmal  grant,  but  by  his  companion;  Kitch,  86.  a,  Co,  Cop,  s,  38,  p,  79.  And  a 
surrender  to  the  use  of  A,  on  condition  that  A,  perform  the  surrenderor's  will,  as  distthguiah- 
ed  from  a  surrender  to  the  lord,  to  the  uses  ef  a  will,  will  operate  as  a  severance  of  a  joint 
tenancy,  though  the  surrender  be  revocable  during  the  life  ime  of  the  surrenderor;  GaleV, 
Gale,  2  Cox,  136.  With  respect  to  tenants  in  common,  they  do  not  form  one  tenant  on  tne 
rolls,  but  have  several  estates,  pay  several  fines,*  and  require  several  admittances;  conse- 
quently they  cannot  release  to  each  other,  but  must  surrender,  and  the  surrenderee  must  be 
admitted  as  in  the  case  of  an  estate  in  severalty;  see  4  Mod,  254;  Burr,  1543.  There  can- 
not oroperly  be  a  disseisor  of  a  copyhold,  and,  consequently,  a  person  entering  with  as'rong 
hand  into  a  copyhold,  cannot  become  a  tenant,  and  must  therefore  surrender:  supra,  et  vide 
Clay,  1:  3  Leon,  221:  Co,  Tr,  129:  7  East,  299:  3  Mod,  186:  Nels  76. 

•  An  implication  may,  however,  arise,  to  establish  the  Mir-ender:  as  if  the  lord  accept  the 
surrender  of  a  cestui  que  trust,  it  may  be  an  implied  admissi0n  on  the  previous  surren- 
der to  the  use:  see  Gilb.  Ten,  275.  281,  458.  Ac. 
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4.  Stowb  t  Extov    M  T.   1678.  KB.?  Show.  83. 
Thi8  y^as  a  writ  of  error  on  a  judgment  in  ejectraent  in  the  C.  P.     A  copr-So  ifa  |P«r 
holder,  in  possession  hv  e  wrong  title,  the  right  heing  in  a  feme  roveri,  who,"*"  **• 
with  her  hushand,  came  into  court,  and  beinsr  secretly  examined  before  the%®°3\** 
steward,  released  in  court  by  -surrender  to  the  tenant  in  possession.     The  hus-  who  hi. 
band   died  afterwards.     Now  the  question  was,  is  this  surrender  good  and  the  right 
binding?     It  was  contended  that  this  could  not  be,  as  the  jury  could  not  find  may  re 
impossibilfties,  as  that  she  should  release  bv  surrender  to  the  tenant,  who  can-    [  -^^3  1 
not  take  a  surrender,  and  that  it  is  void  after  the  death  of  the  husband,   and  *•«»»*.  bat 
aeveral  cases  were  cifed.     P.'r.  Cur.     There  the  question  was,  whether  it  ^*  f*""*^* 
could  be  released  bv  deed.     Bot  it  was  never  doubled  that  it  might  be  surren-  render't*" 
dered  in  court.     Here  the  release  is  to  the  tenant  in  possession,  and  there 
needs  no  new  grant  or  admittance  of  the  lord,  and  if  the  right  tenant  had  been  Bat  vvery 
admitted,  the  other  would  have  been  out.     And  as  to  the  jurv  finding  it  a  sur-  fenon  hav 
render  in  court  to  the  tenant's  use,  the  release  is  good,  and  therefore  judg-  inr«««h  ao 
mentmustbe  affirmed.*     See  1  Mod.  123 ;  2  id.  287:  Yelv.    145:  4  Co.  25  "*•«••• 
b;    JO  East,  594.  '  majr  be  the 

5.   Doe,  D.  Harman,  v.  Morgan.  H  T.  1797.  K.  B.  7  T  R.  lOJj.  Sr^S^de^' 

In  this  case  a  special  verdict  "had  been  drawn  up  for  the  opinion  of  the  Court  muatbeprr 
of  King's  Bench.     It  expressly  stated  that  an  infant  customary  heir  had,  by  "nm«dcapa 
by  virtue  c^an  order  of  the  Couit  of  Chancery,  surrendered  certain  copyhold  !*••  p''™*^ 
premises  into  the  hands  of  the  lord,  to  the  use  of  themortffaeor.H     See  I'Ves  !u*  **;  "* 
299;   17  id  388,  460;  3  Atk.  695;  2  Chanc.  Rep.  S72.  IfTeyT^, 

•  And  so  if  the  lord  seize  the  copyhold  wrongfully,  and  ^anl  it  to  another,  and  be  be  ac-  not,  it  most 
eordinsly  admitted^  the  rightful  copyholder  may  surrender  on  his  entry,  or  he  may  release  b«  from  a 
his  nght,  though  he  cannot  release  to  a  disseisor,  as  the  disseisor  has  not  been  admitted  peraonal 
tenant  to  the  lord:  1  Leoir,  I'^S:   Het,  150  ineapaei 

t  But  aecordin|  to  the  above  case,  it  ii  obserTable,  that  a  releasa  by  a  married  weman  ty  ;t  as  by 
ean  be  no  etherwise  efleeted  than  by  sorrendtr,   because  it  is  required  that  she  should  he  being  ua 
solely  and  separately  examined,  which  cannot  bo  done  on  an  instrumert  notrecognirod  by  der  age:t 
the  court  as  the  customary  mode  of  pnssing  married  women's  estates.     But  pemnps  a  pe-  but  an  ia 
cnniarv  fine,  says  Mr.  Coventry,    (I  Watk,  84.  n.)  would  not  be  due  on  such  surrender fant  tnistea 
and  release,   for  the  surrenderee   is  already  admitted,  and    there  ii«  not  any  other  way    of  may  be  or 
passing  the  wife's  interest  to  the  tenant  in  possession,  except-  by  surrender;  and  see  1  rres.  d<  red  to  ear 
A*>=841,  render.§ 

t  And  in  Coke's  Remarks  on  Copyholds,  he  says,  "  any  one  who  may  be  a  good  grantor 
in  a  deed  at  common  law,  may  make  a  good  surrendor  of  copyhold  lands,  as  any  body 
politic  or  corporate,  felons  before  attainder,  bastards,  hereticks,  lepers,  deaf,  dumb,  or 
blind  men;  and  surrenders  'oade  by  snch  who  are  dimibled  to  make  a  grant  at  common  law» 
are  void;  as  surrender  by  infants,  alions,  idiots;  snch  as  are  born  deaf,  dumb,  and  blind; 
and  women  covert,  without  their  husband^;  see  Co.  Comp,  Cop.  s.  34.  85.  . 

§  But  a  surrender  by  an  infant,  if  it  is  for  his  benefit  is  voidable  only,  and  not  ipto  fat" 
<0void;  8  Burr.  1794.  1804;  Co.  Litt,  61.  b.  n.  8;  W.  Jones,  167;  Perkins,  a.  12. 
Therefore  an  infant  may  surrender  a  copyhdid  for  lives,  for  the  purpose  of  effecting  a  ro- 
newal,  subject  to  his  right  of  evoiding  the  transiction  when  of  age;  it  should,  however, 
appear  on  the  face  of  the  surrender,  that  such  renewal  is  beneficial  to  the  infant;  id.  But 
a  power  over  copyholds  cannot  be  executed  by  an  infant  when  it  is  coupled  with  an  inter- 
est, any  more  than  in  freehold  cases;  I  Ves.  299.  Should  the  infant  at  full  age  object  to 
the  surrender  he  had  made  during  his  minority,  he  may  enter;  for  in  case  where  an  infant 
makee  a  feoffment  in  fee  be  may  enter,  much  more  in  case  of  a  surrender;  for  a  feofiinent 
is  a  conveyance  which  will  work  a  discontinuance,  but  a  surrender  will  not;  Gilb.  Ten. 
^81,  Where,  therefore,  A.  was  tenant  for  life,  remainder  in  fee  to  B.  an  infint,  they  both 
joined  in  a  surrender  to  J.  S  in  fee,  and  B.  died,  it  was  held  that  the  heir  of  B.  might  en- 
ter, and  was  not  put  to  his  plaint  in  nature  of  a  dumfuit  infra  titatetnx  Le.  96.  pi.  124. 

Il  A  plan  sometimes  adopted  in  practice,  is  to  take  a  conveyance  or  surrender  from  all 
persons  who  are  <  apable  of  conveying,  and  tft  invent  the  purcnase  money  in  the  funds,  in 
trust  for  the  vendors,  provided  the  infant  duly  surrender  or  convey,  when  of  age;  see  1 
Watkins,  by  Coventry,  p.  88,  n. 

^  In  the  case  of  ex  parte  Jarrawny,  7  Price.  679,  thcConrt  refused  todirect  an  infant 
eustomary  heir  Xq  surnnder  copyhold  premises  to  a  purchaser,  which  had  been  sold  and 
eonveved  to  him  by  the  deceased  ancestor  of  the  infant,  for  a  valuable  consideration,  and 
lor  which  the  aneestoi  bad  received  th:^  parch.ise  money  in  hia  life-time,  on  a  motion  made 
to  confirm  a  report  which  found  those  facts,  and  that  the  infant  teat  a  trustee  within 
the  tlh  of  Anne,  on  the  ground  that  it  was  an  ex  parte  proceeding,  and  fi on  constat 
that  the  ancestor  was  competent  to  sell;  and  therefore  the  Coort  would  not  declare  the  in- 
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[  384  1  6.  DniVER  v.  Thompson.  E.  T.  1812.  C,  P.  4.  Taunt.  294. 

So  if  cover  The  record  of  a  surrender  by  a  Jeme  covert  of  copyhold  lands  showed,  that, 
toreez  at  a  court  holden,  8tc.,  it  was  found  that  I.  T.,  and  Mary  his  wife  .she,  the 
*h*'*  f  "*  ®**^  Mary,  being  first  examined  before  two  customary  tenants,  and  consenting) 
the  wife  ^  surrendered  in  writing.  After  verdict  for  plaintiflT,  on  a  rule  nisi  to  enter  a 
wVee"'^  nonsuit,  it  was  urged  far  the  defendant,  that  as  the  examination  of  a  married 
wilt  and  woman  is  usually  taken  before  the  steward!  ol  the  manor,  the  plaintiff  ought 
cooseDt,  to  have  offered  some  evidence  of  the  existence  of  the  particular  custom  stated. j; 
which  will  g^d  p^y.  Cur.  This  objection  was  not  taken  at  the  trial;  probably  on  the 
siirraiider  g'"®""*^  *****  ^^^  parties  were  aware  of  the  custom,  and  that  the  defendant 
ffood  if  knew  it  would  have  been  contravened  by  the  plaintiff's  witnesses, 
made  in  ^    Stevens,  d.  VVisk,  v.  Ttrrgi.l.  H.  T.  1753.  C.  P.  2  Wils.  1. 

coDJimc  In  an  ejectment  of  copyhold  lands,  this  case  was  reserved  for  the  opinion  oi 

tion  with  t||e  court.  It  appeared  that  I.  J.  being  seised  in  fee,  according  to  the  custom 
her  kiu  of  the  manor,  of  the  copyhold  lands  in  question,  died,  and  the  same  descended 
J  I  h.  *^  **^»  ^®*'"  **  '*'^''  ^ ->  *^®  ^•^^  ^^^'  ^-^  «"^iect  to  I.  J  's  widow's  H  's)  08- 
fbro  beeT**  ***® '  that  F.,  the  wife  of  W.  G.,  was  admitted,  and  being  solely  examined, 
determin  surrendered  the  premises  to  the  use  of  herself  for  life,  remainder  to  W.  H.  in 
ed>  that  a  f^e,  and  that  W.  G.',  her  husband,  then  living,  did  not  join  with  her;  that  W« 
cnatom  for  il.  was  admitted  to  the  remainder  in  fec^  that  W.  G.  died,  and  H.,  the  wid- 

[  SS6  ]   ow,  also  died;  and  that  there  was  a  custom  in  this  manor  that  a  Jeme  coveriy 

a  feme  co  seised  in  fee  of  copyhold  lands,  misht  dispose  of  her  estate  without  her  hus- 

der  with  ^'^^'^  joining.     A  verdict  was  taken  for  the  plaintiff,  who  claimed  under  the 

oat  inch      ^^^^  surrender  of  F.  the  ft')iti  covert;  the  question  was,  whether  the  custom 

coiisontean  was  a  good  one.     In  support  of  the  custom  was  cited  2  Danv.  Abr.  430.  where 

not  be  liup  it  is  said;  that  it  is  a  good  custom  in  a  copyhold  tnanor  that  nfeme  covefH^  with 

portcd.§      Qi  toWioiU  the  consent  of  her  husband,  may  devise,  8lc.     But  the  (^ourt  were 

of  opinion  that  the  custom  was  bad;  and  said,  that  the  case  cited  from  Danvers 

was  not  rightly  abridged. 

8.  CoMPTON  v.  Coi.Li.^soN.  H.  T.  1790.  C.  P.  1  H.  Bl.  334. 
^       ,  Husband  and  wife  having  agreed  to  live  separate  and  apart  from  each  other, 

a  cepyheld  ^^  ^^^  ^y  ^^®^  agreed  between  them;  and  the  husband  for  himself  and  his  heim 
is  lettled  on  covenanted  with  trustees,  that  he  would  join  the  wife  in  any  fine  or  recovery, 
a  wife  for   and  in  limiting  any  real  estates  which  might  come  to  her,  during  the  coverture, 

fant  a  truBtee  within  the  atatote.  It  woald,  however,  teem,  that  thii  case  does  not  altar 
the  poaitioQ  in  the  text.  The  order  enabling  an  infant  to  convey  can  be  obtained  by  peti- 
tion only,  and  not  by  motion,  the  former  being  the  only  mode  mentionod  in  the  act;  and 
on  that  groand,  it  is  conceived,  the  case  of  ex  parte  Jarraway  is  to  be  placed;  Sea  1  Walk. 
by  Coventry,  p.  88,  n. 

*  And  Mr.  Scriven,  vol,  I,  p,  144,  n,  snys^  <*I  apprehend  that  a  power  given  to  a  feme 
covert  daring  the  first  marri>*ge,  even  if  to  be  exercised,  notwithstdndiag  her  then  or  fvtare 
cov«>rtDre,  woald  be  fospended  by  a  second  mariage  "     And  see  AmbI,  627. 

1  ^uch  steward  may  be  by  parol,  and  that  without  any  special  caatom  to  warrant  it.  So 
the  steward  may  depute  another  to  takesoch  surrender,  and  to  examine  the  feme  covert; 
Cro,  Jac.  626;  I  L*H)n,  239;  Cro,  Eliz.  48. 

^  For  in  the  absence  of  a  speoini  cnstoiii,  such  surrender  coald  not  be  sustained:  Cro, 
Eliz,  717,  It  is  said  in  Toth,  46,  that  a  single  tenant  cannot  take  such  a  nurrender;  ieo9 
quaerct  says  Mr,  Coventry,  (I  Watkina,  89,  n,)  if  there  be  any  distinction  between  one 
and  twj  tenants  Cro,  Cliz,  717,)  when  warranted  by  custom. 

§  And  it  has  been  doubted  whether  the  surrender  uf  a  married  woman  alone,  without  her 
husband,  is  good,  taeagh  he  should  be  present,  unles  warranted  by  immemorial  usage;  1 
Vei.  229;  Belt's  Supp,  119,  258;  2  Bro,  Ch,  Ca,  377;  but  it  would  appear  that  a  custom 
for  the  wife  alone  to  surrender,  with  the  assent  of  her  husband,  is  good,  and  that  the  bos- 
band*8  promise,  or  his  covenant  in  a  deed  of  iepiration,  that  she  might  dispose  of  the  es- 
tate, would  create  the  presumption  of  his  consent;  3  Leon,  81 ;  4  id,  i  48;  Godb,  14,  148; 
2  Brownl,  218:  2  Bro,  Ch,  Ca.  377,  387:  and  indeed  it  was  held  in  Compton  v,  Collin- 
son,  1  Bellas  Supp,  122,  that  under  such  a  covenant,  copyliold  lands  which  liad  descended 
to  the  wife  might  be  surrendered  by  her  without  her  husband's  joining,  and  without  a  spe- 
cial cuiftom:  and  it  may  be  here  observed,  that  it  has  been  seen,  antey  p,  373,  n,  thowh 
copyholds  are  not  within  the  statute  of  nse^,  a  husband  may  surrender  his  own  estate  to  the 
use  of  hiis  wifec  or  the  w*fe,  when  the  custom  authorizes  her  to  surrender,  to  that  of  her 
hu4>and,  for  the  conveyance  is  through  the  intervention  of  the  lord.  4  Co,  29,  b,:  Co,Cop> 
!«,  85.  Gilb,  Ten,  220, 
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to  such  uses  as  she  should  appoint;  and  trustees  covenanted  with  the  husband  hw  own 
to  indeinaify  him  against  all  such  damages  and  expenses  as  should  be  sustain-  •<)p<u-Bto 
ed  by  him,  by  means  of  debts  or  trespasses  to  be  afterwards  contracted  or  JJ^^'JJ  ^^ 
committed  by  the  wife.     On  the  death  of  the  wife's  father,  and  subsequent  tOpr^^i^ii,. 
the  separation,  divers  freehold  and  copyhold  estates  descended  to  the  wife,  as 
heir  at  law  to  her  said  father.     The  wife  surrendered  the  co}>yhold  estates  to 
the  uses  of  her  will,  and  by  her  will  devised  such  estates  to  W.,  his  heirs,  and 
assigns,  for  ever,  subject  to  her  debts,  legacies,  and  funeral  expenses.     She 
afterwards  surrendered  the  same  estates  to  the  use  of  the  said  W. ;  aod  by  a 
codicil  to  her  will  declared,  that  W.  should  stand  seised  of  the  said  estates 

i charged  as  therein  mentioned)  for  the  solo  use  of  himself,  his  heirs,  and  assicns 
or  ever.     W.  proved  the  will,  entered  upon  the  estates,  procured  himself  to 
be  admitted  tenant,  and  continued  in  possession  to  his  death,  aod  by  his  will 
deviaed  them.     The  devisee  of  W.  brought  a  bill  for  establishing  the  will  of 
the  wife,  and  also  of  W.,  and  for  supplying  the  defects  in  the  snrrender,  if 
any.     .A  principal  question  in  the  cause  was,  what  was  the  eflect  of  the  deed 
orsefMiratioa,and  the  surrender,  and  will  of  the  wife?     On  its  coming  before 
BuUer,  J.,  sitting  for  the  Lord  Chancellor,  he  directed  a  case  to  be  made  for 
the  opinion  of  the  Court  of  Common  Pleas  on  the  following  question:  whether 
the  said  W.  took  any  and  what  estate  under  the  surrender,  will,  and  codicil  of 
the  wife?  The  cause,  after  undergoing  much  discussion,  was  decided  in  favour 
of  the  surrenders,  will,  and  comcil;  the  Court  certifying  that  they  were  of 
opinion,  that  the  said  W.  took  an  estate  to  him  and  his  heirs  according  to  the 
customs  of  the  manors  where  such  copyhold  lands  lay,  under  the  surrender  of 
the  wife,  and  such  admittances, 

(e)  jSs  io  Uiepariiea  to  whom  a  mrrender  man  he  made.*  [  386  ) 

I.  Prrr  r.  Moore.  H.  T.  1680.  K.  B.  3  Show.  156;  S.  C.  2  Mod.  287;  8. 
C.  2  Jones,  163;  S.  C.  1  Vent.  359;  S  C,  1  Freem.  245. 
A  writ  of  error  was  brought  on  a  judgment  in  ejectment  in  the  Court  of  Th«  lord  is 
Common  Pleas,  where,  on  a  special  verdict,  the  case  was;  that  a  bishop  being  ^J^J^,^^ 
in  the  hite  times  disseised  of  a  manor,  a  copyholder  surrendered  to  the  disseisor  ^|^  ^  ^^ 


m  the  late  times  disseised  ot  a  manor,  a  copy  noiaer  surrona«rt?u  w  wv  umgcmuw  mj^i^g 
to  dispose  of  the  copyhold  as  he  pleased.  The  bishop  entered;  the  copyhold-  ^ndsr 
er  brought  his  ejectment.  The  Court  said,  that  the  copyhold  was  not  extin-|o&en  he  ie 
guished,  and  that  it  was  a  void  surrender;  otherwise,  if  he  had  surrendered  to  mwly  ik€ 
the  use  of  a  stranger,  who  had  been  accordingly  admitted,  though  by  the  dis-  JJ^^^y 
aeisor. 

4,  DoDriELD  V.  Andrews.  T.  T,  1688.  C.  P.  1  Salk.  184.  Semb.  conir.  Owen 
V.  Sauhobrs.  H.  T.  1691.  K.  B.  1  Ld.  Raym.  158. 
It  was  ia  this  case  argued,  that  as  the  steward  of  a  copyhold  manor  may  A  ftviratd, 
without  custom  take  surrenders  out  of  court,  inasmuch  as  he  derives  his  ^^'^^^^^ 
thority  from  the  lord,  in  whom  such  privilege  is  vested,  he  might  equally  take  '^  ""^^j^^; 
surrenders  out  of  the  manor,  since  such  power  was  also  inherent  in  the  lord;  ,a^nd«r 
and  it  was  contended  that  (he  allowance  of  such  practice  might  be  convenient,  oat  of 
and  couM  be  prejudicial  to  no  one.     Per.  Cwr.     There  is  Ab  much  reason  that  coart;* 
the  steward  should  take  surrenders  out  of  the  manor  as  the  k)rd,  and  that  be 
'    •  A  mirnnder  may  he  made  to  the  king  as  lard  of  Ae  manor  by  special  ciutom,  though 
generally  the  king  cannot  be  seised  to  anether'auBo:  1  Keb,  73SO.     ,  «,4fe..««.. 

*  t  Whither  heBe  tenant  m  fee  simple,  or  only  tenant  for  yeara.  at  will, .^Mj^^^"";^ 
whether  he  have  an  abaohite  or  defeasible  title,  or  not  any  title  at  all,  as  if  he  be  an  abator, 
intrader,  or  diaeeiser.  whether  he  have  any  interest  or  not  m  the  manor,  as  »».»>•■>•*  fj"" 
dian  only,  or  have  only  an  amhoritjr:  whether  he  bean  infant  or  of  foliage,  ^•^*^^^> 
23,  b  ei;  a:  Co  Litt,  is,  b;  Co,  CTop,  s,  84:  Viner,  Cop,  G,  I,  b.  3:  Gomyn,  I>^;  ^oj.  C, 
3.  The  surrenderee,  when  admitted,  wiU  not  be  in  by  the  lord,  but  by  bim  who  swrender- 
ed  to  hi.  use:  4  Co,  38,  b.  But  if  the  surrender  be  to  the  lord's  own  um,  or  to  be  f^Pf^ 
of  as  he  shall  plea-e,  a  surrender  to  a  tenant  by  wrong,  •?*•  *«f«%^*  fS^^^^^^ 
it  tt  said,  opefate  as  an  eitinguishmfint:  see  f ,  Jones,  163:  S,  C,  3  Show,  156.  •«*  ewfe  1 

^t' iM'sL^^ard  in  an  such  ca.es  act.  only  ministeridly,  tf he  he^  "I^VhriTbH:! 
nuniie,  an  idiot,  or  hmatic.  anoudaw,  or  excwmnumeijte,  it  »J^"  ^^"^Vw^^ 
torn'.  Uiatrument.     And  if  he  act.  ostenaibly  as  rtewani,  u  ui  suficieni,  though  ma  amnor 
tj  afterwarda  prove  counterfeit:  aee  Co,  Copy,  s,  41,  tr,  IW. 
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•honld  do  it  out  oft  he  manor  as  out  of  the  court.     See  Harg.  Co.  Litt.  5d  .v. 
6;  3  Bulat.  239;  1  Leon.  489;  1  Roll.  Abr  6"27.  pi.  3;  Cro,  Jac.  403;2  DaoT. 

181.pl.  3. 
r  887]  5.  Tu«LT  V.  Hawkins.  E.  T.   1696.  K.  B.  1  Ld.  Raym.  76. 

Or  •▼en  oot  Thig  ^n^  ^  motion  for  a  new  trial  in  an  action  of  ejectment.  The  Court,  in 
•ftberaa  <ji^uggi„g  the  propriety  of  granting  or  refusing  the  motion,  resolved,  that  a 
^^^'  steward  of  a  m§nor  may  take  a  surrender  of  a  copyhold  out  of  the  manor,  but 

eannot  admit  out  of  the  manor,  and  that  a  custom  that  the  steward  shall  not 
take  surrenders  out  of  the  manor  is  a  void  custom. 

4.  PARKfeR  V.  Kett..    1700  K.  B,  1  Salk.  95;  S.  C.  3  id.  124;  S.  C.  1  Com. 
S4;  S.  C.  12  Mod.  466;  S.  C.  S  Com.  Dig.  489;  S.  C.  1  Ld.  Raym.  668; 
S.C.  Holt,  221. 
0s  ssarren     ThiB  was  an  action  of  ejectment.     A  special  verdict  had  been  taken,  upon 
der  to  a      which  the  case  appeared  as  follows:  -a  man  surrendered  his  copyhold  to  the 
steward  is  ^^  of  his  will,    and  this  surrender  was  made  out  of  court,  into  the  hands  of  « 
goedyt        person  iviio  had  a  deputation  pro  hoc  vvce^  from  the  deputy  of  A.  B.,  who  was 
Steward  of  the  manor,  ^  and  afterwards  made  his  will,  and  devised  this  copyhold 
Co  his  wife  for  life,  Slc;  and  the  question  was  whether  this  surrender  to  the  use 
of  his  will,  made  to  the  deputy  of  a  deputy  steward  out  of  court,  was  good. 
The  question  arose  between  the  defendant,  who  was  the  devisee,.and  the  heir 
at  law,  who  was  the  lessor  of  the  plaintiflT.     It  was  argued,  that  although  a 
copyholder  may  make  a  surrender  in  court  by  attorney,  and  so  the  lora  or 
his  steward  may  accept  a  surrender  by  deputy,  who  is  qiiasi  an  attorney  to  the 
steward,  yet,  that  a  surrender  out  of  court  cannot  be  made  by  attorney  without 
a  special  custom;  nor  for  the  same  reason  can  it  be  made  out  of  court  to  a  de- 
puty steward  without  a  custom  to  warrant  it.     On  the  other  hand  it  was  main- 
tained, that  the  place  where  the  surrender  is  taken  makes  no  diversity ;  for  the 
thing  to  be  considered  is,  whether  it  tends  to  the  prejudice  of  the  lord  or  not; 
that  in  the  case  before  the  Court,  the  lord  had  not  any  disadvantage,  whether 
the  surrender  were  made  to  the  steward  or  his  deputy,  in  court,  or  out  of 
court,  and  therefore  that  the  act  of  such  deputy  or  his  sub-deputy  should  not 
turn  to  the  prejudice  of  the  tenant.     Per  Cur.     The  surrender  is  good.     See 
Cro.  Eliz.  533;  9  Co.  75;  1  Bac.  Ab.  478;  1  Leon.  228;  Cro.Jac.  426;  1 
flossopy   H.  Bl.  163. 

Solder  may  5.  Munifas  v.  Bakbr.  E.  T.   1661.  K  R.    1  Keb.  25. 

•ii7ofeovt  "^  doubt  was  raised  in  this  case  upon  a  custom  to  surrender  to  two  copyhold- 
bj  special  oiout  of  court,  whether  a  surrender  to  the  heirs  of  a  copyholder  before  ad- 
f  338  J  niittance  were  good;  and  Twisden,  F.  said,  that  the  heir  of^a  copvholder  is  a 
oDitom  to  sufficient  tenant  for  the  purpose  of  taking  such  a  surrender  before  his  ad- 
certain  tea  mittance. 

ants  of  the  6.  BfiNisoif  v.  Strode.  T.  T.  1685.  K.  B.  Sir  T.Jones,  189;  S.  C.  Skin.  ^ 
manor.;  q^  ^  special  verdict  in  ejectment  the  case  was  this:  W.  S.  the  defendant 

was  a  copvholder  for  life  of  a  customary  tenement  in  the  manor  of  S.,  and  al- 
terwards  the  lord  of  the  mano**  granted  the  reversion  of  the  said  tenement  by 

*  And  may  as  a  consequence  take  the  examination  of  a  ^eme  eo9€rt;  Oo,  Jac,  5t8: 
though  the  surrender  be  to  nis  own  use:  Cro,  Eliz,  717:  and  this  without  any  special  custom 
to  warrant  him,  and  though  he  may  be  detained  only  by  parol. 

t  And  according  also  to  the  above  case,  a  deputy  may  appoint  another  person  to  take  a 
surrender,  though  it  be  to  be  taken  out  of  the  kingdom:  4  Leon,  111:  and  it  si|ould  seem 
that  the  person  so  deputed  may  do  an  act  which  his  principal  might  have  done:  1  Ld,  Raym, 
659:  and  by  consequence  take  the  examination  of  a/em€  covert  i  1  Leon,  289:  Cro,  EU«. 
48;  Oro.  Jac,  526.  80  a  copyholder  may  surrender  out  of  court  to  the  bailiff,  beadle,  or 
reeve  of  the  manor,  by  virtue  of  a  special  custom,  but  not  without:  Co,  Litt,  69,  a. 

t  As  mto  the  hands  of  two  tenants:  Co.  Litt,  59,  a:  Co,  Copy,  s,  34,  tr,  79:  6  Co,  76,  a, 
b:  orofonetwiant:  Kitch,  102,  b:  I  Roll,  Rep,  21:  or  to  one  tenant  in  the  presence  of  oth- 
er persons:  ibid.  But  as  a  special  custom  is  necessary  to  warrant  a  surrender  to  temmts  oot 
of  court,  so  a  copyholder  cannot  surrender  to  those  when  so  warranted  by  attorney  without  a 
further  custom  to  enable  him  to  do  so:  Co,  Litt,  59,  a.  So  such  tenants  who  are  authorized 
to  take  a  surrender,  cannot  take  the  examination  of  hfemc  covert  without  a  special  custom, 
empowenng  them  so  to  do:  Cro,  Eliz,  717.  But  if  a  tenant  reftoe  to  take  a  surrender  oot  of 
SdS^'IU     IW*  **"^^'""  ***■*  ^'•'"•y  taksaucbsarreader,  yet  ne  action  lies  against  him:  I 
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«opy  («8  be  might  by  the  custom)  to  L.  S.  lessor  of  the  plaintiff  Aa&itMT  to  him  ^«^  «  ««Pr 
for  his  life,  immediately  after  the  death  of  W.  S.  aiU  post  surstm  reddman*  fo-  *»Wtr  aAw 
riajactur'  sive  aUam  delerminaiionem  of  the  estate  of  W.  S.     W  S.  was  after- SJ^Tf, 
wards  attainted  of  felony;  after  which  the  king  pardoned  him.     He  in  re- cannot  tie 
version  entered   and  leased  to  the  plain!  ift.     The  lord  of  the  manor  had  «ach  torran 
made    no    entry.       The    question    was,    whether  the   entry   of  the  rever-<*«'- 
sioner  was  legal.     The  Court  held  that  it  was;  and  said:  by  attainder  the  co- 
pyhold estate  for  life  is  absolutely  determined;  so  that  after  the  person  at-    i^^^  i 
tainted  is  no  copyholder,  and  cannot  compose  one  of  the  homage,  or  tdke  a  ^  •""•". 
dByrrender  out  of  court.     See  Moor.  *l>38.  made*^ 

'/>  ^  to  ihp.  place  and  mode  ofmahini^  a  surrender.  ther  in  or 

1.  A  surrender  may  be  made  either  in.or  out  of  court.     Little  need  be  ob-  out  of 
served  on  a  surrender  in  ovea  court;  it  is  a  matter  of  common  right,  a.4  inei-  «oort;  if 
dent  to  the  copyholder's  tenure      No  special  custom  need  be  alleged  for  his  **"  ft>fm•^ 
doing  so;  Co.  Litt.  59.  a.     Such  surrender  requires  no  presentment  to  ©^ec-^^^*^"* 
tuate  it,  but  is  immediately  enrolled;  see  I  Wafkins,  p   IS.  cewary;" 

2.  "  When  a  surrender  is  made  out  of  court  into  the  hands  of  anv  who  can- nor  eren.it 
not  thereupon  make  an  admittance,  or  if  no  admittance  be  immediately  made  l^V  ^^^ 
by  a  person  enabled  in  aJmir,  such  surrender  should  be  rogularly  presented;''  '•*•*' ","  ^ 
see'  I  Watkins  on  Copyholds,  p.  79.    «  When  the  lord,  therefore,  takes  a  sur- Ij!?' '"ji^ 
reader  out  of  court,  he  may  admit  without  any  presentment;"  ibid.  80.*  tho  aurren 

•  The  position  in  tho  text  is  derived  from  the  words  of  an  able,  erudite,  and  experienced  ^^  **•. 
writer  on  the  law  aiTecting  copyholds:  and  were  it  not  thv  he,  in  some  of  hfg  aubseqaent  ""**!•  *"•<> 
remarks.Hiaa  laid  himself  open  to  the  char«;e  of  partial  inconsistency,  it  might  l>e' deemed  ***•  banda 
presumptuous  even  to!question  its  validity.  But  whether  the  state  of  our  copyhold  law  whilst  it  •''  '1*®  \otd, 
was  upheld  in  its  anciept  purity  be  taken  as  our  guide  in  arriving  at  a  conclusion;  or  whetherthe  ^'  of  anj 
changes  that  havel>een  brought  about  in  later  times  in  the  nature  of  the  tenure^under^consid-  ^^^  ^^ 
eration,  and  the  gradual  tendency  of  the  English  law  to  abrogate  those  fetters 'that  were  on-  ^^'^  there 
tailed  upon  our  ancestors,  and  still  to  a  certain  extent  exist  at  this  day,  by  which  the  free  vpon  make 
tranaraission  of  property,  and  voluntary  appropriation  of  land,  were  rendered  impossible,  be*''  admit 
viewed  aa  any  just  criterion:  it  is  presumed  that  it  may  be  shown  from  general  reasoning,  tanse, 
aided  and  supported  by  legal  authority,  that  a  nrosentment  may  be  deemed  essential  in  cases 
that  come  within  the  exception  marked  out  Dy  Mr.  Watkins.     The  only  vantage  ground 
taken  by  the  advocates  of  the  learned  author's  opinion  is,  that  presentment  is  only  for  the 
information  of  the  lord,  to  apprize  him  that  a  surrender  has  been  mide,  and  thererore,  that 
it  is  not  essential,  when  the  lord  has  obtained  that  info>7nition  aliunde*     On  this  point  Lord 
Chief  Baron  Gilbert  (Ten.  p.  278.  9^)  expresses  himself  thu-;;  "It  seems  that  tlie  present- 
ment of  a  surrender  in  court  is  only  byway  of  instruction,  to  let  the  lord  know  of  the  sur- 
rmder'and^accordingly  he  may  admit,  for  it  is  apparent  that  a  presentment  is  not  of  necesai- 
ty,  because  the  lord  may  admit  out  of  court,  and  any  act  of  the  lord's  consenting  to  the  sur- 
render will  amount  to  an  admittance,  which  plainly  shows,  that  a  presentment  is  only  to 
show'^tbere^was  such  a  surrender;  for  if  it  we/e  of  necessity,  then  there  could  be  no  admit- 
tonce^out  of  court,  nor  no  act  implying  the  lord's  consent  would  be  tantamount  to  an  admit- 
tancc^  anJ  then  if  we  go  to  the  reason  of  the  thing,  since  the  estate  is  only  to  be  surrendi^red 
to  tlie  lord,  and  by  him  transferred  to  the  surrenderee,  if  be  accept  the  surrender,  and  grant 
an  admittance,  which  is  all  that  can  be  done,  what  need  is  there  of  a  presentment,  and  of 
what  uae  can  it  be  for  the  homage  to  permit  a  surrender  in  order  for  the  lord's  admittancf , 
when  the  lord  may  take  notice  that  there  was  such  a  surrender,  accept  it,  and  admit  accord- 
ingly? The  estate  aa  it  was  derived  from  the  lord,  so  it  must  be  surrendered  to  him,  and  the 
presentment  makes  na  part  either  of  the  surrenderor  admittance."     Mr.  Watkins  support^ 
the  same  doctrine,  bat  adds,  '<But  if  the  surrender  be   taken   out  of  court  by  the  lord  or 
the  steward  personally,  and  no  immediate  admission  be  made,  the  memorandum  of  the  takiag 
of  such  surrender,  signed  by  the  tenant  who  surrenders,  and  the  lord  or  the  steward  taking 
it,  should  be  certified,  and  produced  on  admittance  being  requested  at  a  future  time,  from 
the  IcMrd  if  the  tenant  had  taken  it;  or  from  the  steward  if  taken  by  the  lord:"  and  also  ob- 
Benres:  "  If  admittance  be  immediately  made  by  the  lord  or  steward  takiug  such  surrender; 
yet  such  admittance  should  be  regularly  notified  at  the  next  court-day,  for  the  information  of 
the  tenants.     This,  too,  was  more  immediately  necessary  in  ancient  days,  in  case  the  ten- 
ants should  have  known  any  objections  to  the  person  so  admitted,  of  which  the  lord  might 
have  been  ignorant;  they  might  have  informed  nim  of  this,  from  whieb  be  might  have  been 
induced  to  resume  the  estate,  as  being  conferred  on  a  person  who  was  unworthy  of  the  grant. 
Add  to  this  that  it  mast  be  regularly  inserted  on  the  court  rolls  of  the  manor,*  by  a  cepy  of 
which  he  is  to  hold."     Such  are  the  authorities  and  reasoning  in  favour  of  the  position  in 
the  text.     But,  on  the  other  hand.  Lord  Coke,  (Co.  Cop.  ».  38.  tr.  85.  6.}  says,  that  '*  if  the 
surrender  be  made  out  of  court  into  Uie  hands  of  the  lord  himself,  which  the  general  custom 
wiU  warrant,  or  into  the  hands  of  the  baUiff,  or  two  tenants  of  the  manor,  which  by  afcm 
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I  S99  ]        S.  "  If  the  surrender  be  made  into  the  hands  of  the  tenants,    or  ii^ 
Bvt  At  all  6  those  '  f  the  reeve  or  bailiflf,  or,  in  short,  of  any  other  person  than  the  lord  or 

▼ent«,  if  ^y,,Qj„  only  is  wanantaWe,  bewdesi  a  Barrender,  ♦wo  otho-  ceramonies  are  requisite;  the 
ine  sarren  ^^^  ^  ^^^  presentment  of  t!ie  surrender  in  court  by  the  •iont  ptr§^n$  into  whose  bndi  the 
aer  De  gurrenHer  was  made;  iha  other,  \n  an  admittance  of  the  lord  According  to  the  effect  and  tenor  * 

made  to  a   ^o^hof  j^e  surrender  and  pre  ;enlmenl."     Mr.  J.  BlaBk3tone(2  BLCom.  369.)  adopU  the 
ny  other       Qp-,n,on  of  Lord  Coke,  and  observes,  that  if  the  surrender  be  conditional,  and  the  present- 
peraon  than  ^^^^  ^^  ah-«olure,  both  the  sunender  as  beinj?  not  truly  presented;  the  presentment  being 
frt!r.e;  and  the  admittance  as  beinf  founded  on  such  untrue  presentment.     The  remarks  of 
.  Mr.  J.  Blackstone  cannot,  indeed,  be  considered  as  any  thin^  more,  perb^>s,  than  inculoatin^ 
the  Kreat  importance  of  a  presentment  in  every  instance,  and  are  fully  met  and  opposed  by 
Lord  Chief  Baron  Gilbert,  (Ten.  378.  9.)  who  observes,  that  it  is  no  reason  to  say  that  be- 
cause the  presentment  is  void  that  therefore  ihe  surrender  is  void;  for  the  .surrender  de- 
pends not  on  the  presentment,  though  it  may  be  void  because  not  presented,  but  not  because 
ill  presented;  so  that  after  such  ill  presentment  and  admittance,  it  should  aeem  that  the  sur- 
render and  all  other  acts  would  stand  good;  nor  can,  indeed,  Lord  Coke's  authority  be  deem- 
ed entirely  satisfactory;  for  as  Chief  Baron  Gilbert  ajyain  remarks,  (Ten.  279.)  that  what 
Lord  Coke  lays  down,  is  not  literally  true;  because,  in  another  place,  (Co.  Cop.  s.  46.)  he 
says,  that  if  he  that  took  the  surrender  die,  yet  if  presentment  be  made  of  it,  it  is  sufficient; 
but  if  the  discrepancies  in  Lord  Chief  Baron  Gilbert's  and  in  Mr.  Watkm's  romsrks,  and 
the  grounds  upon  which  those  statements  were  founded,  be  attended  to,  the  object  of  this 
note,  it  is  conceived,  will  be  satisfied.     Now  it  is  acknowledged  by  Mr.  Watkins  himself, 
tfiat  if  the  lord  admit  out  of  court,  he  must  notify  such  admittance  at  tlie  next  court  4ay, 
for  the  iiiformation  of  the  tennntij  that  in  case  they  should  be  aware  of  any  objectioa  to 
the  admitted  party,  of  which  ihe  lord  might  be  ignorant,  they  might  communicate  sueh  ob- 
jection to  him,  so  that  he  may  resume  the  estate,  if  the  person  admitted  bo  found  unworthy 
the  grant;  from  which  passage  it  is  to  be  inferred*  that  the  information  of  the  tenants  is  an 
object  of  importance;  then,  if  an  essential  and  component  part  of  tlie  transfer  of  copyhold, 
it  is  worthy  of  note  that  it  would  be  more  reasonable  that  it  should  be  made  at  'an  oarlier 
stage  of  the  proceedings,  when  the  engagement  is  merely  in  limine,  and  may  be  easily  re- 
scinded, than  when  the  party  has  been  admitted,  and  the  solemn  act  of  transmission  is  irre- 
vocably passed;  if  not  conclusive;  that  the  presentment  is  an  integral  part  of  the  copyhold 
assurance;  in  confirmation  of  which,  it  is  observable,  that  the  presentment  an4l  proclamation 
on  death,  are  not  merely  for  the  information  of  the  lord,  but  also  to  give  notice  to  those  who 
have  a  right  to  be  admitted,  that  the  tenancy  has  become  vacant.     Having  thus  shown  tbat 
various  objects  were  contemplated  by  the  original  requisition  of  a  presentment,  the  reason 
assigned  by  C.  B.  Gilbert  fulls  to  the  ground;  and  the  argument  that  a  presentment  is  con- 
fined to  case«t  where  the  .surrender  is  not  made  to  the  lord,  or  such  a  representative  as  cootd 
immediately  grant  admittance  remains  no  longer  sustainable.     It  might  have  been  perhaps 
-maintained' in  days  of  ancient  chivalry,  when  .any  approximation  between  the  parties  com- 
posing ti^e  relative  situation  of  lord  and  vassal  would  na^e  been  viewed  as  derogatory  to  the 
importance  and  dignity  of  the  former,  and  as  conferring  too  much  power  on  the  latter,   by 
enabling  him  to  dictate  to  his  superior  the  course  he  was  to  pursue  in  accepting  or  refusing 
the  services  of  a  bondsman,  (for  although  in  early  times,  while  the  copyholder  conducted 
himself  faithfully,  and  fiilfilled  bis  conditions  and  returns,  he  was  allowed  to  continue  in  the 
possession  of  ihe  estate,  he  was  merely  a  tenant  at  will,  and  his  children  mifht  be  even  do- 

Sirived  by  the  lord  according  to  the  caprice  and  fancy  of  the  scanty  pittance  mey  could  reap 
rom  succeeding  him,  by  the  exaction  of  exhorbitant  fines;  and  although  at  such  period  when 
he  wished  to  transfer  his  estates  ho  communicated  those  wishes  to  toe  lord,  yet  the  latter 
complied  with  his  reauest,  and  accepted  his  resignation,  under  confidence  only  to  grant  the 
estate  to  the  person  he  was  desirous  should  succeed  him);  it  might  have  been  maintained 
that  it  would  nave  been  a  breach  of  the  feudal  distinction  between  lord  and  tenant  for  the 
former  to  communicate  wi.h  the  latter;  and  that  such  a  notification  from  the  lord  would  have 
undermined  the  integrity  of  the  tenure  by  which  the  property  itself  was  held  (however  un- 
founded such  arguments  might  even  then  have  been);  yet  now  when  the  law,  although  still 
regarding  the  copyholder  as  holding  at  the  will  of  the  lord,  has  streng  hened  his  estate  by 
rendering  the  eonditions  on  which. 'Jie  vassal  held  his  copyhold  fixed  in  their  nature,  and  by 
preventing  and  confining  his  demands  within  the  limits  of  justice,  and  by  leavinc  it  no  longer 
a  matter  of  option  with  the  superior  to  comply  with  the  request  of  the  inferior,  in  the  trans- 
mission of  the  property,  such  a  mode  of  reasoning  would  be  clearly  inapplicable  and  absurd. 
In  the  next  place,  view  the  respective  sitsation  of  the  lord  and  tenant.  From  the  very 
time  of  the  grant,  and  in  conspqaencis  of  the  ver^  act,  the  cop  >  holder  ceases  to  be  a  mere 
tenant  at  the  will  of  the  lord,  he  i<<  no  longer  sabiect  to  his  caprice.  The  Urd  has  granted 
him  his  estate,  and  the  law  has  established  it.  The  absolate  control  of  the  lord  is  fied, 
and  the  tenant  is  in  by  the  costom.  Hence  he  is  no  longer  said  to  hold  **at  the  will  of  the 
lord,"  bat  "ut  the  will  of  the  lord  according  to  the  emtom  of  the  manor.**  Hence,  tho 
esUte  so  granted,  shall  not  be  subject  to  the  lord's  charges,  nor  prejudiced  by  his  acta.  If 
snch,  therefore,  be  the  fact;  if  the  lord  n^sy  be  eompeUed  to  admit  the  swrenderoe;  if  the 
effect  of  sach  admission  may  be  to  convey  to  the  object  of  the  snrreoderor's  bonaty  an  es- 
tate in  fee  9ub  modo',  to  ren<|er  the  lorj  and  tenant  independani  of  eaeh  other,  ro  long  ts 
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■teward,  the  surrender  muft  be  presented  in  court,  in  order  to  iaform  the  k^rd  ths  leid  or 
or  the  steward  that  such  presentment  was  taken;"  Co.  Litt.  59.  a.  ttowwd,  » 

4.  Smith  v.  Paynton.  T.  T.  1660.  C.  P.  Carter.  73.  KilSt  will 

In  this  case  the  Court  considered  a  custom  good,  by  which,  if  a  grant  of  be  bmmm 
copyhold  lands  were  not  made  in  court  within  a  year  and  a  dav,  it  should  be  ry;* 
Toid.t  I  S91  1 

o.  A  copyholder  in  fee  surrendered  to  the  use  of  the  mortgagee  in  fee,  and  And  ibosld 

toe  tenuit  renden  hw  ■ervieai,  and  does  bo  act  which  may  amoBBt  to  a  forfettoro  of  hit  i]^\^  ^ 
taaaocy;  and  to  oaBM  apottetno  patria  in  the  lord;  have  not  the  copyholdera  in  the  roa-  iBade  in 
aor  an  intereat  ia  knowing  who  are  to  be  the  tenanti  of  the  neighhorinK  and  adjoiBiBg  ea-  ^^ke  time» 
tstea;  to  whoae  jodgment,  in  case  of  litigation,  the  consideration  of  their  righta  will  be  onb-  Mcording 
mitted,  with  whom  they  are  to  amociate  as  homagera,  and  ob  who^e  fidelity  they  are  to  i^  the  caa 
rely  in  matters  of  presentmeat,  whea  they  are  abseat  from  coart.     Resides,  as  Mr.  Scrtvea  tom  of  the 
says,  p.  295.  it  is  well  kaowato  every  practical  maa,  that  net  only  the  safreaden  made  maii^r, 
oat  ef  conrty  bat  also  the  sarrenden  and  OTery  other  act  done  ia  coart  are  iadaded  ia  the 
prsaaatmeat  or  verdict  ef  the  homage;  and   weald   with  the  exeeptioa  of  aay  lieearea  er 
grants  by  the  lord  ia  respect  of  his  ffeehoid  interest)  seem  to   receive  their  efmot  by  beiag 
pat  apea  the  rolls,  aader  the  sanctioa  of  sacb  presentoieat  or  verdict;  and  it  is  at  least 
eoBtniry  to  all  practice  for  the  lord  or  steward  to  enroll  aay   act  which   is   done   by  them 
ministerially  only  oat  of  coart,  before  rach  act  baa  beeo  preseated  ia  coart  by  the  homage; 
and  if  the  practice  is  foanded  in  neceasity,  then  the  copy  holder's  title  is  incomplete  in  ail 
ease*,  aotil  the  sarrendei  has  been  presented  and  enrolled  at  a  ooart   held  ft>r  the  ma  aor. 
Ia  the  face,  therefore,  of  saoh  eonflictiag  aatherities,  and  with  strong  reasons  on  the  side 
of  oonvenioBce,  for  the  aaiTefsality  of  the  rale*  it  may  be  fairly  presamed,  that  a  prsseat- 
ment  is  ia  every  case  of  as  mach  importance  as  a  surrender  or  admittance ;  that  it  forms  a 
link  ia  the  copyhold  title,  the  basis  of  every  roll  being,  that   the  homage  be  recalarly  pre- 
seated; and  in  fine,  that  the  want  of  a  presentment  by  the  lord  will  in  all  caaes  be  fktal. 

*  The  presentment  is  thas  made;  the  perM>n  who  took  the  sarreader,  comes  iato  ooart 
aai  prodaces  the  memoraadam,  if  aay;  (althoagh  it  may  be  here  remarked,  that  it  is  ad- 
▼aable  that  minates  shonid  be  ia  all  caaes  takea,  that  the  sarreadcriiig  may  be  mare  eesily 
proved);  if  there  be  none,  he  certifies  to  the  Coart  that  the  sarrender  was  daly  made  into 
his  bands,  sad  thea  the  homace  preseot  it,  Snch  eertificate  shonid  be  ia  general  by  those 
whe  took  it;  bat  this  is  not  indispensable,  provided  it  be  presented  on  good  proof;  Gilb. 
Tefl.  320;  Cro,  Jac.  408;  Co.  Cop:  s.  40.  "If  a  coart  sboaM  be  attended  by  two  copy- 
boldefs  only,*'  says  Mr.  Screvin,  vol.  i.  p.  801.  "ene  of  whom  had  sarrendered  all  or  part 
of  his  copyhold  to  the  ase  of  a  parehaser  or  mortgagee  (who  was  desiroas  of  beiag  admitted), 
saeh  sarreader  hiviag  beea  takea  by  teoantf.  or  the  bailiflTof  the  manor,  parsaant  to  an 
established  castom;  and  therefore  (withoat  aay  doubt)  reqairiag  to  be  pemecoted;  a  qaes- 
liea  woald  arise,  whether  the  pre«*entment  of  the  sarrender  by  snch  two  homagers  would 
be  good;  there  is  not,  I  believe,  any  aothority  on  this  point;  bat  upon  the  occurrence  of  a 
similar  ease,  within  my  knowledge,  the  better  opinion  of  the  profession  seemed  to  be, 
that  a  copyholder  is  not  preclnded  from  acting  as  a  homager,  in  giving  effect  to  a  transfer 
jof  his  own  estate .  * ' 

"t  8o  by  the  custom  of  some  manors,  saoh  sarrender  is  void,  aaless  it  be  presented  at  the 
next  court  after  it  is  made;  Co.  Lit.  68.  a;  Cro.  Car.  278;  Sir  W.  Jon.  806;  Godb,  268. 
pi.  872;  Cro.  Jac.  408;  8.  C.  8  Balst,  214;  S.  C.  Rridgin.  49;  S.  C.  1  Rot.  Rep.  415;  or 
after  the  death  of  the  copyholder  where  il  is  a  sarreader  to  will;  or,  in  other  words.  If  not 
made  at  the  next  coart  holden  after  the  lapse  of  a  year;  Co.  Cop.  s.  19.  tr.  209;  Com.  Dig. 
Copy.  F.  9  and  10;  Cro,  Eliz.  668;  2  Vera.  665;  though  in  other  manors  it  may  be  pre- 
sented at  a  second,  or  any  subsequent  court;  Co.  Copy,  s.  40.  tr.  88;  Gilb.  Ten.  280;  2 
Ves.  802.  602.  680;  6  Vin.  Copy.  U.  a.  W  a.  X.  a.,  and  it  woald  seem  that  evea  without 
a  special  custom,  a  sarrander  to  will  may  be  preseated  at  the  aezt  court  after  the  death  of 
the  sarrooderor;  Com.  Dig.  Cop.  F.  10;  Co.  Litt.  62.  a;  evea  ia  the  esse  of  a  sarronder  bv 
a  joint  tenant  in  fee;  Co.  Litt.  69.  b.  When  the  castom  ef  a  maaor  is  general,  that  all 
sarreaden  are  void,  if  aot  presented  within  a  definite  period,  the  omission  will  not  be  sa- 
ved by  the  lord's  neglect  to  convene  a  coart,  as  the  sarraaderor  might  have  procured  a 
coaft  «a  be  held;  Cart.  786;  Cro,  Jac.  408w  v 

Eqaity  will,  however,  aader  eeitain  oireaxostances,  aid  the  want  of  a  timely  sarronder; 
aee  2  Vera.  664:  2  Salk.  449. 

Whero.  thereibw,  A.  made  a  surrender  of  his  copyhold  estate  out  of  court  to  the  use  of 
his  will,  aind  left.it  m  the  heads  of  theteaaat,  who  took  the  surrender  (the  castom  warreat- 
ing  such  a  pn^ceeding)  in  order  that  each  tenant  roicht  make  a  dae  proseatment  thereof  at 
the  neit  ooart:  and  afterwards  made  his  will,  and  thereby  devised  his  estate  to  his  ehildrsa; 
Jbat  the  teoaat  aagleoted  to  preseat  the  sarreader;  it  was  ordered  and  a^jadged,  that  the 
aamndar  ba  OMde  good,  aod  tha  esiaU  eajoyed  aceordiag  to  the  ases  of  the  will;  2  Bro* 
P.  C.  261.  and  see  8  Mod.  280;  2  Vera.  600;  2  Bro.  P.  C.  278;  6  Vin.  Cop.M.  a.  pi.  20; 
a  Bro.  P.  C.  281;  8  P,  Wro.  285.  n.  a;  2  Ves.  688;  10  Mod,  492;  1  Ch.  Cs.  170. 
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[  592  1  became  banknir»t  before  presentment.  There  never  was  any  presentment 
As  other  made;  and  the  question  was,  whether  the  assignee  of  the  commissioners  of 
wise  the  bankruptcy,  or  the  mortgagee  sh 'uld  be  preferred?  Cowper,  Lord  Chancel- 
"■jj*"^®'®' lor,  said,  that  though  the  surrender  was  void  in  law  for  want  of  a  presentment, 
come  abfo  ^^^  ^^^  might  be  the  laches  of  the  mortgage  in  not  procuring  it;  yet  the  sur- 
laiely  render  has  a  lien,  and  bound  the  land  in  equity,  and  the  assiffhee  ought  not  to 
void;*         be  in  a  better  case  than  the  bankrupt,  who  was  plainly  bound  in  equity  by  this 

defective  conveyance;  Taylor  \.  Wheeler,  in  Chancery.  2  Salk.  449. 
And  moit        g.  Xhe  presentment  should  in  all  material  points  correspond  with  the  sur- 
•Jj^^"^^'*  render;  see  Watkins,  vol.  1.  p.  87;  1  Scriven,  287;  Co.  Cop.  s.  40;  2BI. 
eurondlrt  ^om.  369;  Gilb.  Ten.  S36. 

'7.  Parkrr  v.  Kett.  E.  T  1701.  K.  B.  I  Salk.  95;  S.  C.  3  id.  127;  S.  C. 
1  Ld.  Raym.  6.58;  S.  C.  1  Com.  85;  S.  C.  12  Mod.  468;  S.  C.  Holt. 
221 ;  S.  Cf.  I  Com.  Dig.  489.     Con/rrt,  2  Ld.  Raym.  1419. 
Having  Ejectment.     The  case  was  this:  A.  6.  being  seised  in  fee  of  a  copyhold, 

he  *^^^  demised  it  to  his  wife  for  life,  remainder  to  C  D  his  son,  in  tail,  and  if  he  died 
r  393  I  ^^^^^"^  issue  under  age,  remainder  to  E.  F.  his  wife  in  fee.  G.  H.,  master 
renderer  ''^  Chancery,  was  steward  of  this  manor  by  patent  ad  exercendum  per  u  re/  de- 
may  be  pulatum.  G.  H.  appointed  a  deputy,  who  acted  as  such  for  many  years,  and 
made,  and  was  seiU  for  by  A.  B.  to  take  a  surrender  of  the  lands.  Tlie  deputy  went  not 
the  peeal  himself,  but  by  a  writing  under  his  hand  and  seal  appointed  A.  and  B.  to  be 
?"Vrfi  "**^*  ^^^  deputies  jointly  nnd  severally,  only  to  take  this  surrender,  which  was  done 
to*  when  ^Z  '^'  ^^^^^^^rdingly,  arid  afterwards  presented,  and  C.  D.  admitted  thereupon, 
made  in  or  Holt,  C.  J.  said:  G.  H  's  deputy  had  full  power  to  do  any  act  or  thing  wnich 
out  of  his  principal  might  have  done.  This  is  so  essentially  incident  to  a  deputy, 
court:  It  iathat  a  ipan  cannot  be  a  deputy  to  do  anv  single  act  or  thing,  nor  can  a  deputy 
proper  to  have  less  power  than  his  principal;  and  if  his  principal  makes  him  covenant 
Th?  miMie  ^^^^  ^^  ^  °^^  ^^  ^^y  particular  thing  which  the  principal  may  do,  the  cove- 
of  doing  it  ^^^^  ^  ^^^^  ^^^  repugnant'  As  if  the  under  sheriff  covenant  that  he  will  not 
iir  either  execute  any  process  ^r  more  than  20/.,  without  special  warrant  from  the  high 
caM»  pre  sheriff,  this  is  void,  because  the  under  sheriff  is  his  deputy,  and  the  power  of 
muing  that  t)|Q  deputy  cannot  be  restrained  to  be  less  than  that  o/his  principal,  save  only 
fenUal^^t^  that  he  cannot  make  a  deputy,  because  i*  implies  an  assignment  of  his  whole 
flboald  be  po^^r,  which  he  cannot  assign  over.  A.  was  consequently  as  well  authorised 
done  in  per  by  the  deputy's  writing,  given  him  under  hand  and  seal,  as  if  G.  H.  himself 
eon,  provi  had  given  it,  of  which  there  could  be  no  questi^on,  it  being  to  do  a  particular 
dedaroffi   act.     See  9  Co.  76;  2   Roll.  Rep.   396;    I   Danvers,  666;  2  id.  181;  Gobd. 

cientdepn   389;  4  Ves.  jun.  4665  8  id.  265;  Stv.  423. 

ty  be  legal         '  l      .. 

ly  appoin        *  If  the  aarrender,  therefore,  become  void  by  reaaon  of  non-preaentment  within  time,  the 

ted.^  aarrender  will  be  compellable  to  inrrender  anew;  2  Vern.  664. 

t  Althongh  the  aorrender  doen  not  derive  ita  obligator v  powera  from  the  praaentment; 
see  Gib.  Ten.  886;  Cro.  Car.  288;  Sir  W.  Jon.  806;  C-\rth.  275;  5  Barr.  2764;  Kitch.  82. 
a;  Co-  Cop.  a.  89.  tr.  87.  8;  4  Bnrr.  1961.  and  1964;  6id.  2787;  1  T  R.  601;Salk.  1882; 
2  id»  44f9;  2  Vin.  664;  2  BI.  Com.  868.  9, 

I  The  copyholder  munt  no\-  hf^refore,  when  appointing  a  deputy,  labour  under  any  per- 
eonal  disability,  as  being  non  compote  covert,  or  an  infant;  see  1  FFitkins  by  C  ovontry,  p, 
93;  and  it  ia  even  said,  that  a  custom  that  an  infant  may  surrender  at  the  age  of  discretioo, 
ia  void;  Co,  Cop,  s,  34,  tr,  78,  In  some  cases,  indeed,  an  attorney  may  be  appointed  by  the 
husband  for  himself  and  his  wife,  but  that  cannot  be  done  in  the  present  instance.  The  wife 
must,  on  her  surrender,  be  separatelv  examined  bv  the  steward  to  prevent  the  coertion  of  the 
husband;  tliis,  therefore,  would  he  frustrated  by  his  appointment  of  an  attorney,  for  a  person 
oannot  be  examined  by  deputy;  1  W  'tkins,  66,  But  according  to  Lord  Coke  (Cu,  Litt,  59, 
a,)  an  infant  or  feme  covert^  almosit  every  other  person,  under  whatever  disability,  may  be 
an  attorney  to  surrender  for  another,  the  act  being  merely  ministedal.  Besides  these  disa- 
bilities, there  are,  however,  such  as  are  created  by  the  nature  of  the  interest  in  the  estate 
vested  in  the  party  delegating  the  power,  A  person  who  tlierefore  has  a  bare  authority,  as 
on  executor  empowered  to  sell  land,  cannot  surrender  by  an  attorney;  Co,  Cop,  s.  34,  tr,  78, 
So  a  person  cannot  surrender  by  attorney,  where  he  cannot  surrender  in  person,  without  a  ape* 
cial  custom,  And  therefore  though  he  may  surrender  by  attorney  fn  court,  or  to  the  lord  or 
ateward  out  of  it,  he  cannot  surrender  to  two  tenants,  or  the  bailiff,  dt^,  without  a  further 
euatom  to  warrant  it;  see  Co.  Litt.  50.  a;  1  Salk.  184;  1  Ld.  Raym,  76;  2  Ves.  680;  Gilb. 
Ten.  251-2;  9  Co.  75.  b. 
An  to  the  mode  of  appointing  such  attorney,  it  is  said  that  he  mnst  bo  appointed  by  deed( 
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8.  Parker  v.  Kett.  E.  T.  1701.  K.  B.  I  Salk.  95.  ti  vide  aniey  p.  S^*       f  594  ] 
The  facts  of  the  case  have  been  already  stated,     it  appeared  that  A.  had  And  sQch 
tftken  the  surrender  alluded  to  [anU  p.  393 1,  in  hi^  own  name.     On  the  pro- deputy 
priety  of  such  act,  Holt,  C.  J,  said:  though  A  ar«ed  in  his  own  name,  without  '"•y  ^aJ^ 
recitinff  his  power,  or  any  relati  ^n  to  it,  yet  this  taking  of  a  surrender  must  be  f^'h^'^o^Q 
good,  tor  he  must  be  considered  either  as  an  attorney  or  under  deputy.     Sup-iMme  or  ia 
pose  the  first,  the  law  is  plain:  where  a  man  does  such  an  act  as  he  cannot  do,  tb«  name  of 
so  as  to  be  e^ectual.  any  otherwise  than  by  virtue  of  his  authority,  that  shall  bis  priaei 
be  taken  to  be  in  execution  of  his  authority;  but  where  a  man  has  an  interest  f^^*  ^°^  '* 
and  authority,  and  does  an  act  without  reciting  his  authority,  it  shall  ^®  ^^®i^  aiaT^o^do' 
to  be  done  by  virtue  of  his  interest.     And  though  an  under  sberiiTmust  act  in  ,|  \^  ih^ 
the  name  of  the  high  sheritt*,  because  the  writs  are  directed  to  the  high  sheri ' ,  aamoofthe 
and  for  other  particular  reasons,  yet  any  other  deputy  may  act  either  in  his  person  ap 
own  name,  or  in  the  name  of  his  principal,  but  it  is  more  regular  to  act  in  the  pointiDg 
name  of  the  principal.     Next,  supposing  him  to  be  an  under  deputy,  as  if  he    -""' 
had  not  been  constituted  to  do  a  particular  thing,  but  to  be  G.  H.'s  deputy , 
this  had  been  void,  and  he  had  no  real  authority ;  yet  even  that  constitution 
would  have  given  him  the  colour  and  reputation  of  an  authority  to  act  as  a 
steward  defactOy  and  what  he  does  as  such  is  sufficient  among  the  tenants,  and 
they  have  no  power  to  examine  his  authority,  nor  is  he  to  render  them  any  ac- 
count of  it.     See  1  Lev.  288;  Cro.  Jac.  652;  I  Roll.  Abr.  501 ;  Co.  Cop.  s.  34.  ^^  ^^  . 
tr.  78;  Co.  Litt,  59.  a.  in-  „„  ^^^ 

9.  Rex  v   Riggb.  E   T.    1819.   K.  B  3  B.  ^  A.  550.  avrrondor. 

The  defendant,  as  steward  of  a  manor,  had  refused  to  accept  a  surrender,  to  it  ia  propor 
compel  which,  a  motion  was  now  made  for  a  nMndamus  on  the  sole  ground  that  ^^  n>«Btioo, 
the  surrender  had  not  been  prepared  by  the  steward  or  deputy  steward  of  the  J^*  Jl^" 
manor,  according  to  an  alleged  custom.     It  was  now  urged  that  this  was  a  ||,^  gteward 
bad  custom,  as  every  one  had  a  right  to  make  choice  of  a  legal  adviser.  or  depaty 

Sed  per  Cur.  The  tenant  can  only  alien  his  property  by  custom,  and  by  cus-  have  the 
torn  there  may  be  this  qualification  of  his  right  to  alien,  that  the  surrender  be  "^l*  P"^^ 
prepared  by  the  steward  or  his  deputy. — Rule  refused.     See  1  RoUe,  659.  pi.  '^?  ®^  P'* 
40;  Com.  Dig.  Copyhold,  B.  10.  f^^% 

'g)  As  to  the  operation  and  effect  of  a  surrender ^"f  good. 

1.  Roe,  d.  Cosh,  v.  Loveless.  E.  T.  1819.  K.  B.  2  B.  &  A.  453.  S.  P.  Doe,  f  395  1 
D.  SnswEK,  V.  Wroot.  E.  T.  1804.  K.  B.  5  East,  132;  S.  C.  I  Smith's 
Rep.  363  S.  P  Doe,  d.  Tofifid,  v.  Tofield.  E.  T.  1809.  K.  R,  11 
East,  246.  S.  P,  Roe,  d.  Nodev,  v.  Griffiths.  M  T.  1766.  K.  B.  4 
Burr.  1953;  S  C.  1  Bl.  605.  S.  P.  Vaughan,  d.  Atkins,  v.  Atki.ns.  T, 
T.  1771.  K.  B.  5  id.  2765.  S  P.  Hoi  dfast  v  Clapham.  H.  T.  1787. 
K.  B.  1  T.  R.  600.  S.  P.  BF.yso?f  v.  Scot.  E,  T,  1693.  K.  B.  1  Salk. 
185.  S.  C.  3  Lev.  385;  S.  C.  Skin.  406;  S.  C.  Comb.  233;  S.  C  4  0n  a  snr 
Mod.  251 ;  S.  C.  12  id.  49.  rondorbe 

Per  Cw,     In  the  case  of  a  conveyance  from  one  copyholder  to  another,  the  "*8  m^do, 
copyholder  is  bound  first  to  convey  his  estate  to  the  lord  by  surrender,  and  ^g^^j* 

Gilb.  Ten.  252;  and  it  has  been  held,  that  an  ndmirinnce  on  a  8urmnder  made  upon  a  forffed  cODie 
letter  of  attorney  wan  void;  2  P.  Wms.  77;  aed  vide  \mb.  503;  see  Watk.  Gilb.  Ten.  450:  oneneo  to 
2  Yes.  679;  Cro.  Eliz.  90.5.     Wlion  thus  appointed,  the  attorney  is  to  appear  in  person,  for  the  lord, 
an  attorney  cannot  make  an  attorney.     He  tnen  should  exhibit  his  power,  that  the  Court  or  bat  it  re 
lord,  &c.  may  be  satisfied  as  to  his  authority.     In  making  the  surrender,  he  must  follow  the 
usual  custom  as  to  form,  as  if  he  was  surrendering  for  himself;  see  9  Co.  76.  b;  1  Roll.  Abr, 
501;  Cop  H.  pi.  1. 

*  And  an  attorney  may  act  although  his  principal  is  present;  2  Ves.  679.  It  may  be 
hore,  however,  observed,  that  a  person  is  not  obliged  to  surrender  by  attorney;  and  therefore 
OD  a  covenant  to  surrender  on  request,  the  refusing  to  execute  a  power  to  make  a  surrender 
is  no  breach;  Cro.  Car.  299;  Godb.  445.  So  the  person  is  not  obliged  to  accept  a  surren* 
der'by  attorney,  when  the  necessity  is  not  apparent ;  see  2  Ves.  680 ;  6  Mod.  50. 
fit  would  seem  that  a  surrender  is  made  into  the  lord's  hands  without  any  circumstance  expla- 
natory of  the  intention,  the  surrender  will  operate  as  an  extinguishment  of  the  copyholder's  in- 
terest; vide  post  and  see  Co.  Cop.  s.  3.5.  Or.  80;  Gilb.  Ten.  254.  andN.  117;  1  P..  Wme. 
117;  sed  vide  1  RolL  Rep;  253;  Com.  Dig.  Cop.  F.  8.  But  this  maxim  admits  of  an  ex- 
ception, as  an  estate  may  be  implied  from  the  admittance,  where  the  surrender  is  made  to 
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maiM  un    when  he  surrenders  his  estate  to  the  lord,  he  does  tt  with  the  intent  that  the 
th«  nomi     1^^^^  g^jji  grant  it  out  again:  but  the  estate  remains  in  the  surrenderor  till  the 
'^^tia  ■      *^^  grants  it  out  again;  the  surrenderee  has      i  c  title  until  he  come  in  and 
ull  MTTMi   *>«  admitted,  because  there  must  be  the  assent  of  the  lord  to  the  surrender  of 
dllror;        'he  previous  tenant.     See  Kitch   161 ;  Cro.  Car.  273.  283;  W.  Jones,  306; 

3  Burr,  1543;  1  P.  Wms.  17;  5  East,  132;  S.  C.  1  Smith  363. 

2.  Rot,  D.  Ieffbrets,  ▼.  Hicks.  E.  T.  1764.  C.  P.  2  Wils,  13.  S.  P.  Doe, 
D.  Benwinotow,  v.  Hall.  M.  T.  1812.  K.  B.  16  East,  208. 
Kmd  he  has  A  surrender  had  been  in  this  case  made  to  one  who  was  convicted  of  felony 
s  ri|ht  to  and  hanged  before  admittance.  The  question  which  arose  was,  whether  the 
'^T^*Sa«  *i  ^•"^  ^^^  forfeited  to  the  lord;  or  descended  to  the  heire  of  the  surrenderor. 
L  ^Y  J  Per  Cur.  The  single  question  is,  whether,  if  a  man  surrenders  a  copjhold  to 
■sbis^'to '  one  who  is  atuined  and  hanged  before  admittance,  the  lands  shall  be  forfeited 
hit  »!^ottiitto  the  lord?  Now  here  tile  individual  to  whom  the  surrender  was  made  never 
log  tit  the  entered,  never  was  admitted,  nor  ever  did  any  act  to  show  he  was  tenant,  and 
raeone  prof  a  surrender  and  admittance  make  but  one  conveyance,  so  how  could  the  right 
ite,  if  the     1,^^^  \q^  ^^^  estate?    It  is  said  for  the  defendant,  that  it  is  otherwise  in  the 

b  efttr  '**  ^••^  ^  ***•  '***''>  ^^^  "  "*  ^y  ^®^«n»N  *od  that  be  can  bring  an  ejectment  b^ 
wards  ad  fore  admittance  This  is  very  true;  but  a  surrenderee  cannot.  It  is  said  that 
mitted.*  a  surrenderee  may  recover  the  mesne  {Profits  from  'he  time  of  the  surrender; 
that  is  true,  after  he  is  once  admitted;  and  so  may  a  feoflee  from  the  date  of 
the  feoffment  after  the  livery  and  seisin;  and  a  bargainee  after  enrolment;  the 
reason  is,  because  they  are  considered  as  one  conveyai^e.  The  surrender- 
Qr'a  heir  is  therefore  entitled  to  the  premises.  See  Ca  Cop  s  39.  tr.  87; 
Gilb*  Ten.  263;  Cro.  Eliz.  349;  Cro.  Jac.  403;  S.  C.  3  Bulst.  214;  S.  C.  1 
Roll.  Rep.  411;  S.  C.  Godb  268;  Yelv.  16. 

3.  Doe,  d.  Vernon,  v.  Vernon.  M.  T.  18d6.  K.  B.  7  East,  8. 
And  if  the  A  copyhold  estate  had  been  surrendered  to  the  uses  of  a  will.  The  devisee 
mnrenderor  ^{^  before  admittance,  having  previously  devised  the  property  to  the  present 
r|f^  ?**  **  plaintiff,  who  was  afterwards  admitted,  and  brought  this  action  (of  ejectment), 
volveo  oa  '^  Court  held  that  this  action  was  not  sustainable,  for  the  admittance  had  no 
his  ewtoma  relation  to  the  last  legal  surrender,  but  the  legal  title  remained  in  the  heir  of 
rj  heir.        the  surrenderor,    ' 

4.  Roe  v.  Griffiths.  M.  T.  1766.  K.  B.  4  Burr.  1953. 
Bat  he  can     Xhe  Court  said,  that  an  admittance  to  copyhold  property  was  only  a  comple- 
not  aiirren   ^^^^  of  the  surrender,  which  bad  been  previously  made;  that  the  land  had  been 
f^tfpe/  pr^'^i^Misly  bound,  both  at  law  and  in  equity,  by  such  surrender,  and  could  not 
goB,  bo  affected  by  any  intermediate  act. 

6.  Fbnn^  d.  Richards,  v.  Marriott.  M.  T.  1743.  C.  P.  Willes,  430. 

Nor  iaanir     At  the  trial  of  this  cause  it  appeared  that  certain  premises,  in  respect  of 

.  render  in     which  the  cause  had  been  instituted,  were  a  customy  estate,  which  would  pass 

the  abeence  either  by  deed  or  surrender,  but  that,  even  in  the  case  of  a  deed,  an  admit- 

^^J|J2^^  tance  was  necessary.     It  was  proved  that  the  grantee  of  the  deed,  under  whom 

leeted  by  ^«  lord  in  snch  unqualUiod  terms.  If,  however,  .iny  estate  is  limited  by  the  Burreader,  the 
the  deata  admittance  in  whatever  manner  it  may  be  mode,  will  not  vary  or  qualify  the  uaes  of  the  rar^ 
of  the  enr  renden  see  Co.  Cop.  s.  41.  tr.  91;  4  Co.  23.  a.  27.  b.  28.  29.  b.;  Poph.  39:  3  Leon.  210;  1 
feadeiorit  Roll.  Rep.  238.  317.  4.38.317.  438;  Sty.  462;  Co.  Litt.  59.  b.;  Cre.  Car.  204;  2  Ves.267; 
1  Roll.  Abr  627;  1  Mod.  200;  2  Keb.  82.3;  6  Vin.  Cop.  X.  e.  pi.  5. 

*  The  surrenderee  cannot  therefore  maintain  an  action  of  trespasa;  Cro.  Fliz.  439;  nor 
can  he  surrender  to  anothon  1  Brownl.  14:);  Yelv.  144;  10  East,  251;  Gilb.  Ten.  275.  281. 
Ac;  Cro.  Eliz.  504.  So  as  he  has  nothing  to  transfer,  lie  can  have  no&inc  to  forfeit.  If 
he  commit  felony  and  be  attainted,  or  if  he  cnnmiit  waste,  no  forfeiture  wUl  ensue;  eee  8 
Wils.  1^;  Co,  Copy,  s,  59,  tr,  p.  1.37;  Moore,  49:  Gilb,  Ten,  235,  d.  The  surrenderee  is 
now,  however,  regarded  as  having  such  an  interest  in  tiie  premises,  as  mar  he  the  object  of 
a  devise  or  assignment;  see  2  Chan.  Rep.  4;  Wils.  Ch.  Rep.  76;  S,  C,  2  Freem,  157;  1  T. 
R,  501,  601,  602;  2  Vin,  679;  1  Mod,  ^:)6;  3  WiU.  400;  1  P.  Wms.  309.  But  an  heir 
cannot  devise  before  his  admittance,  Ibr  be  has  more  than  an  equity;  see  1  Str.  487;  »ed 
vide  55  Geo.  3,  c,  192;  et  vide  poet  So  if  a  surrender  be  made,  it  would  seem  the  sur- 
renderor minr  assign  bis  interest,  and  the  lord  shall  be  compelled  to  admit;  see  2T.  R.  314; 
Gilb.  Ten.  28^  4  Burr.  1952^  1  Bl,  605;  16  East,  208. 

t  Or  of  the  person  by  whose  hands  the  surrender  is  made;  but  presentment  and  admittance 
afterwards  will  be  good;  4  Co,  25,  a,  29,  b;  Co.  Cop.  s,  40.  tr,  89. 
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the  defendant  claimed,  was  not  admitted  until  aHcr  the  death  of  the  grantor. 
There  was  evidence  on  both  sides  as  to  the  custom,  but  no  instance  of  an? 
person's  being  admitted  aHer  the  death  of  the  grantor  but  one  in    1 73^.     A 
verdict  was  found  for  the  plainti  ..     A  rule  nisi  had  been  granted   for  a  new 
trial,  and  it  was  now  insisted  that  a  custom  that  the  party  should  be  admitted 
during  the  life  of  the  grantor  was  not  a  good  custom,  for  that  by  law  a  surren-  £  397  *) 
deree  might  be  admitted  after  the  death  of  the  surrenderor.     Sed  per  Our. 
The  present  case  is  not  at  all  parallel      The  position  of  counsel  rests  entirelj 
on  the  general  law  of  the  land  in  respect  to  customary  estates,  but  this  on  the 
particular  custom  of  the  manor.     For  customary  or  copyhold  estates  will  not 
pass  by  deed,  unless  there  be  a  particular  custom  to  warrant  it;  and  if  there  be| 
such  deeds  must  be  attended  with  such  circumstances  as  the  custom  requires, 
and  the  jury  here,  by  finding  for  the  plaintiff,  have  found  what  the  custom  was, 
as  much  as  if  they  had  found  it  by  a  special  verdict.     We  are  of  opinion  that 
such  custom  is  good,  nor  can  it  be  said  to  be  unreasonable  or  unjust;  and  if 
the  purchaser  be  prejudiced  by  his  not  being  admitted,  it  is  his  own  fault. 
6.   Vaughan,  d.  Atkins  v.  Atkins.  T.  T.  1771.  K.  B.  6  Burr.  2T65. 
The  surrenderee  of  a  copyhold  estate  died  before  admittance;  his  hair  was^r  «f  tha 
hoiden  entitled  to  admission,  and  when  admitted  was  considered  as  in  by  de-  *vr6iite 
scent,''^  and  tho  widoT  of  the  surrenderee  entitled  to  her  free-bench.  ^* 

7.  Be.vson  v.  Scott.    E.  T.  1693.  K.  B.   1  Salk.  185;  S.  C.  Carth.  276;  S. 

C.  12  Mod.  49. 
tn  ejectment  a  special  verdict  was  fbtmd;  viz.  that  the  tenants  of  the  manor  So  that  all 
having  a  mind  to  alien,  might  surrender  into  the  hands  of  two  copyholders,  kc.  the  »«■• 
that  a  defendant  being  a  copyholder  in  fee,  did  surrender^  &c.   to  the  use  of  **^  *^^ 
the  plaintiff,  and  died,  leaving  his  wifb,  who  claimed  her  free-bench  by  ^u*^^''^)^!^!^  ju' 
and  at  the  next  court  the  surrender  was  presented,  and  thereupon  the  plaintiff f^i^^^  ^^ 
admitted ;  and  the  question  being,  whether  the  surrenderee  or  the  wife  ibr  her  thste  sf  the 
(ree-bench  should  have  these  lands,  the  court  decided  in  favour  of  the  plaintilT,  tairwideres 
and  observed:  the  wife's  title  does  not  commence  till  after  the  death  of  the ^^^^i*"**"^ 
husband;  and  then  only  to  those  lands  of  which  he  died  seised;  but  the  plain,  i**^* 
tiff's  title  begins  by  the  surrender,  for  the  admittance  relates  to  that. 

8.   Rob,  d.  IVoden  v.  Griffiths.  M.  T   1766.  K.  B.  4  Burr.  1953.  [  898  ] 

N.  being  seised  in  fee  of  a  copyhold  estate,  surrendered  the  same,  in  con- As  sturaa 
sideration  of  marriage,  to  the  use  of  himself  and  his  heirs  till  the  solenmisa*  der  isnyrs 
tion  of  the  marriage,  then  to  his  own  use  for  life,  remainder  to  his  intended '^Jj^^*^ 
wife  for  life,  remainder  to  the  children  of  the  marriage,  remainder' to  the  said  oopyhol 
N.  in  fee,     The  marriage  took  effect  in  the  next  year  1725.     N.  surrendered  dor^taiisBa 
the  premises  to  the  use  of  his  wi]l.     In  1748  N.  made  his  will,  by  which  he  tion,  do 
demised  his  copyhold  estates  in  remainder  and  reversion  to  his  wife  in  fee.     In  mors  sball 
the  year  1751  N.  was  admitted  to  the  uses  of  the  marriage  settlement.     Thel^^T^ 
Court  of  King's  '^ehch  held,  that  this  admission  did  not  operate  as  a  revoca-|^j^  iatMT 
tion  of  the  wHl,  and  that  it  passed  the  reversion  in  fee.  iI^q  i^  ooh 

*  But  in  Payne  ▼.  Barker,  Grid.  Bridgm.  18.  where  the  enstom  of  a  manor  waa  fonnd  ter.t 
to  be  "  that  all  ciwtoinary  lands  have  at  all  timea  descended,  and  on^ht  to  descend  to  the 
yoongeat  son,  yonngesl  brother,  oryooogest  nephew,  as  the  case  may  be;**  apnrobaser  in 
fee  simple  of  a  tenement  held  of  this  manor  died  afYei  the  sorrender  by  the  vendor,  bat  be- 
fore admittance,  leaving  ayonngest  brother,  and  issue  of  an  eldest  brother;  and  it  was  ad- 
judged,  that  the  yoangest  son  oi  that  youngest  brother  should  not  inherit  the  land;  first*  be- 
canse  the  custom  extends  only  where  customary  lands  desr^end;  but  here  the  land  did 
not  descend;  at  the  most  it  was  but  the  right  that  descended,  and  that  not  a  right  to  the 
possession,  nor  a  right  in  the  proper  sense,  bat  a  right  at  large,  a  scintilla  juris,  and  up- 
on a  contingency,  and  talis  qualtSy  and  no  more;  secondly,  this  custom  extends  only  to 
descent,  and  therefore  shall  not  extend  to  other  cases;  here  is  only  an  initiate  title  to  pur- 
chase when  there  was  no  descent.  The  custom  is  descenderunU  not  devenerunt;  aad 
thirdly,  the  enstom  as  it  is  found,  must  be  understood  of  a  descent  from  a  copyholder  m 
facto;  whereas  he  is  a  copyholder  insert  in  potentia  only. 

t  If  a  cop>  holder,  for  life,  therefore,  surrender  to  another  for  tbs  life  of  that  other,  it 
will  o.ily  give  the  second  a  right  to  an  estate  for  the  life  of  the  first*  even  if  a  enstom  be 
alleged  to  the  contrary;  VToore.  8,*  Gilb.  Ten.  257.  If  the  lord,  indeed,  choose  to  admit 
the  second  person  to  an  estate  for  his  life,  it  may  operate  as  a  grant,  and  the  lord  will  ba^ 
bound  by  his  own  act,     But  in  that  case  the  second  ileflWn  Will  tk^t  W  In  Hy Hie  AtrnWP^ 

xoL.  VT  n^ 
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{  399  "i  9.  Thrustout  v.  CuN.vfNGHAM.  M.  T.  1776,  C  P.  2  Bl.  Rep.  1046.  S.  V. 

Brown  v.  Dyer.  1 1  Mod.  98.  Roe,  d.  Nodent.  GRirFixHs.  M.  T,  1766. 
K.  B.  4  Burr,  1953. 
tliorMidoie    '  Ejectment  of  copyhold  lands.     On  the  '29th  of  Aujjuat,  1735,  I.  9  sorren- 
will  remuD  dered  the  premises  to  the  use  of  T.  G.  and  E  his  wile  for  thfiiir  lives,  remain* 
hinM        ^®'"  ^^  *^®  ^®*"  ^^^  assigns  of  T.  G.  ;  and  they  were  accordingly   admitted^ 
tato^aaT    •^^  '^-  ^-  ^^®"^  surrendered  to  the  use  of  his  will.     E.  his  wife  died,  leaving 
be  contidor  issue  by  her  husband  T  ,  the  eldest  and  J.  the  youngest  son.     On  the  '2d  of 
ed  u  hia  1%  November,  1744,  T.  G.,  the   father  surrendered  the  premises,  to  the  intent 
veiBioA,*     jthat  the  lord  should  regrant  them,  to  the  use  of  the  said  T.  and  his  heirs,  until 
his  marriage  with  S.  B.  and  then  to  the  use  of  the  said  T.  and  S.  B.  for  their 
^respective  liv^s,  remainder  to  the  heirs  of  their  two  bodies,  remainder  to  the 
Viffht  heirs  of  T.     No  admission  was  had  by  T.  under  this  surrender.     On  the 
7th  of  October,  1757,  T.  G.  demised  the  premises  to  S.  his  wife  for  life,  re* 
mainder  to  J.  his  youngest  son  and  M.  his  wife  'the  lessor  of  the  plaintiflH  for 
their  respective  lives,  and  died,  leaving  S.  his  widow,  and  T.  his  eldest  s  >n  and  - 
heir.     On  the  28th  of  June,  1759,  S.  was  admitted  on  the  surrender  of  the  "26 
.   of  November,  1744,  for  life;  and  on  the  18th  of  August,   1759,  T.  the  son, 
was  admitted  to  the  reversion  expectant  on  her  decease,     J., the  youngest  son 
died.     S.  the  tenant  for  life  died.     On  the  1st  of  March,  1775,  the  widow  of 
J.  was  admitted  by  virtue  of  the  will  of  T.  G.,  and  the  surrender  to  the  use 
thereof  on  the  29th  August  1733.     It  wa&  contended  for  the  defendant,  that 
by  the  surrender  in  1744  every  thing  passed  out  of  T.  G.  the  devisor,  conse- 
quently there  was  an  end  of  the  surrender  to  the  use  of  the  will  in  17S3;  and 
never,  having  been  admitted,  nor  of  course  surrendered  to  the  use  of  hie  will 
hi  consequence  oi  the  new  limitation  in  1 744,  nothing  passed  by  the  will  of  1757. 
But  the  court  held  unanimously  that  the  old  use  in  fee  granted  to  T.  6.  in 
1733,  to  which  he  was  then  admitted,  and  which  was  surrendered  to  the  use 

or.  bnt  by  the  lord;  vfre  4  Leon.  88;  and  1  Watkios,  p  98;  the  late  editor  of  whoeo  Work 
(Mr.  Coventry,  p.  122.  n.)  remarka,  **  But  if  the  cbatom  of  the  manor  wsrranta  the  erea* 
tioo  of  no  greater  estate  than  an  estate  for  life  or  three  lives,  tbe  case  is  diflbrent  If  snoh 
a  oopyholder  for  life  sarrenden  to  the  ase  of  another  for  life,  it  is  at  the  lord's  option  whe- 
ther he  will  not  adnnit  that  other.  If  ■  he  atirrenderee  be  tidmitted  and  die,  the  snrreaderor 
will  not  be  entitled  to  be  re- Admitted,  for  by  the  surrender  he  passed  away  all  his  es- 
tate, and  had  no  interest  remaining.  If,  indeed,  the  surrenderor  were  allowed  a  revenioo» 
the  interest  origin&lly  granted  to  hiifi  wonld  by  this  means  be  extended  for  a  period  of  two 
lives,  instead  of  one,  and  so  a  prejodice  accrae  to  tko  lord  by  the  reduction  of  bis  fines. 
The  admission  of  the  new  tenant  for  his  own  11  e  on  the  surrender  of  the  old  one,  wns  the 
lord's  own  act,  and  such  aa  could  not  be  compelled.  If  it  could,  the  original  estate  for  life 
could  be  pk'otracted  for  ever,  "  as  the  tenant,  who  was  now  withering  with  age,  or  consa- 
ming  with  sickness,  might  so  introduce  into  the  tenancy  a  person  who  might  possibly  eoa-^ 
tinue  in  it  for  a  eentury  to  cone.** 

**  The  great  principle  is*  that  the  surrenderee  in  the  case  in  roTiew  is  in  by  the  lord,  and 
not  by  the  surrenderor  a  principle  which  admits  of  much  greater  extent  of  application 
than  the  learned  author,  Mr.  Watkins,  seems  inelinod  to  allow.  In  his  notes  to  Gilbert's 
Tenures,  p.  481,  he  statos,  that  though  a  copyhold  tenant  for  his  own  life  cannot  create  an 
estate  for  the  life  of  another,  so  as  to  retain  a  reveraion  in  himself;  yet  may  he  transfer  his 
own  interest  by  surrendering  to  the  use  of  another  person  for  the  life  of  himself.  This  po- 
sKion  is  at  least  questionable;  for  if  the  surrenderee  be  in  by  the  lord,  deriving  no  interest 
from  the  surrenderor,  the  admittance  must  operate  as  a  new  grant,  and  every  grant  is  at  the 
lord's  option.  If,  therefore,  the  customs  of  the  manor  do  not  secure  to  the  tenant  any  fixed 
right  of  renewal,  it  should  follow  that  every  surrender  would  operate  as  an  entire  coaeeo*> 
sion  and  extinguishment  of  his  interest;  and  as  the  lord  is  not  bound  to  regrant,  the  tenant 
has  no  means  of  transferring  the  lesal  estate  even  for  his  own  life,  though  such  transfer 
would  not  extend  the  interest  parted  with  by  the  lord  beyond  the  term  origmally  limited.** 

•'  But  it  should  be  observed,  that  this  is  the  mere  dedaction  of  principfe,  without  any  ex- 
press authority  for  its  support;  and  that  in  practice  it  can  probably  be  of  no  further  uaethan 
as  subservient  to  a  right  apprehension  of  the  true  mode  of  operation  of  the  surrender  of  a 
tenant  for  life;  as  in  roost  manors  a  custom  enabling  him  to  snirendor  to  the  use  of  another 
for  his  own  life  can  be  satisfactorily  proved." 

*  And  on  a  surrender  to  such  uses  as  the  lord  shall  appoint,  if  the  lord  appoints  the  use 
to  J.  S.  for  life,  the  fee  (subject  to  the  life  interest  of  J.  S.)  will  result  to  the  surrender- 
or; Liu, Rep.  26;  andsee  4  Co.  20.  b;  9  id.JiOT.  a;  Cro.  Elfz.  148;  Brownl.  181;  Vm, 
Abr.  t'U,  Cop. 
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of  his  will,  was  not  taken  out  of  him  hy  the  new  limitatioo  and  sur- 
render of  1774.  He  had  therefore  no  occasion  to  be  re-admitted  to  it  for  the 
purpose  of  surrendering  to  the  use  of  his  will,  bul  should  be  construed  to  be  in 
as  of  his  old  estate;  and  therefore  ordered  the  posiea  to  be  delivered  to  the 
plaintiff. 
10.     GoDBOLD  V  Freestone.  M.  T.  1694.  K.  B,  3  Lev.  406.    S.  P.  Smith 

V.  Tbigg.  M.  T.  1722.  K.  B.  8  Mod  i23;  S.  C.  1  Str.  487.  S.  P.  Harris  If,  then 
V.  THE  Bishop  of  Lincoln.  2  P.  Wins.  138.  S.  P.  Rob,  d  Norder  v. ^•^'•j  *»•  •" 
Griffiths.  M.  T.  1766   K.  B.  4  Burr.  1953.  IStiwIar 

A  naan  seised  of  lands  by  descent  a  pnrU  ma/ema,  make  a  feofTment  of  all  ^^  ^m^ 
the  lands  to  uses;  viz.  of  Blackacre  to  the  use  of  himself  for  life,  the  remain- Uie  «lti 
der  to  his  wife  for  her  life,  tlM  remainder  to  the  heirs  of  his  body  on  his  wife  [  400  *] 
begotten,  the  remainder  to  his  right  heirs;  and  of  Whiteacre  to  the  use  of  him- nu^  limita 
self  for  99  years,  if  he  so  long  lived;  the  rcmaidder  to  trustees  for  his  life,  re-*'**"  ^ 
maiader  to  his  wife  for  her  life,  remainder  to  his  first  and  his  tenth  sons  in  tail,  ^f^^'^  ^ 
remainder  to  him  and  his  heirs.     The  husband  and  wife  died  without  issue  ^]ghx  hmis 
The  question  was,  whc^ther  tiie  heirs  a  parte  pcUt^rmiy  or  a  parte  matemay  should  tbey  •hall ' 
have  the  lands?  And  the  court  held  that  the  latter  were  the  parties  entitled  to  uke  nth 
the  possession  of  the  property.  limiiation 

{h)  •As  to  the  construction  ijfa  aurrender.  Mtmte,  sad 

1.  Idlbv.  Cook.  E.  T.  1706  K.  B.  11  Mod.  67;  S    C.  2  SaUt.  620;    S.  C^bTS^^ 

2Ld   Raym   1144;S.  C    1  P.  Wms.  70.  ,J«nl* 

A  copyhold  estate  had  b  en  surrendered  '^  to  the  use  of  the  surrenderor  for  Sai^enden 
life,  and  after  his  decease  to  the  use  of  A.  and  his  wife,  their  heirs  and  assigns  of  copy 
for  life;  and  for  default  of  such  issue,  to  the  use  of  the  right  heirs  of  the  sur-  b^l^B  m, 
renderor  for  ever."     The  question  was,  whether  an  estate  in  fee  or  in  tail  was  "*  '!?f?*' 
conferred  on  the  husband  and  wife  by  the  words  of  the  surrender.     H  >It,  C.  J  {y'fh^ 
said,  this  is  a  fee,  and  by  no  means  can  be  construed  a  fee  tail.     He  owned  ^^^^  rales 
the  intention  was  to  make  it  a  tail,  but  he  could  by  no  rule  of  law  do  so,  with-  m  common 
out  a  manifest  violation  of  law.     He  said,  surrenders  must  be  construed  as  law  aarar 
deeds.     To  mnke  a  tail,  there  must  be  a  description  of  the  body  from  whence  *»cef . 
the  heirs  must  come.     There  is  a  great  deal  of  di  "erence  between  a  man's  ex- 
pressing his  intent  in  a  will  and  in  a  conveyance;  fbr  in  the  last,  the  law  has 
established  certain  legal  words;  and  no  other,  though  they  are  tantamount, 
will  do;  but  in  a  will,  he  said  the  stat.  32  H.  c,  1.  gives  him  power  to  convey  |     #1  J 
away  his  lands  at  his  will  and  pleasure;  and  he  relied  upon  the  words  ^^  will 
and  pleasure."     Had  the  subsequent  words  pro  defedn  talis  exitus^  been  con- 
sistent with  the  first  words,  they  would  have  qualified  the  general  words      if  a 

*  Bat  it  bu  beeathosgbt,  (1  Leon.  101;  Kitch.  86.  a;  and  see  1  T.  R.  684.)  that  if 
Iha  aQirendaror  did  not  take  a  partieplar  estate,  the  fee  would  not  resolt  to  him»  bat  that 
hii  heir  would  he  in  by  parchnse;  1  Lev.  101;  1  T.  R.  634:  Hob.  81;  Dy.  134.  a.  pi.  7. 
Had  the  ultimate  liinitatmn  been  eipresftly  made  to  the  surrenderor  and  hit  heirs,  whe- 
ther he  htmaelf  had  or  had  not  taken  a  particular  estate,  his  beira  would  necessarily  have 
bees  in  by  descent.  But  whether  snob  aurreoderor  would  have  taken  such  altiaaate  estate 
(without  taking  a  particular  one)  as  a  remainder,  or  as  bis  reverMion,  eeems  to  have  been 
di^pated.  Now  the  idea  that  when  the  ultimate  limitatioo  was  expressly  made  to  the  heirs 
of  the  aaireaderor,  the  heirs  should  take  by  purchase,  and  when  it  was  not  expr^y  made 
to  them,  but  resulted  or  arose  by  implication,  they  should  take  by  dBsetnt,  originated  in 
this,  that  the  estate  being  yielded  to  the  lord,  the  uses  limited  were  new  uses;  and  as  the 
lehole  estate  was  thus  limited »  nothing  remained  in  ihe  surrenderor.  But  when  the  whole 
waa  neieo  limited,  the  residue,  aa  utAisposed  ef,  resulted  to  him  again.  And  a  distinc- 
tioB  aiouiar  to  this,  was  once  held  as  to  freeholds.  But  as  such  distinction,  with  respect  to 
freeholds,  baa  been  now  long  exploded,  it  having  been  repeatedly  declared,  that  it  matters 
not  whether  the  ultimate  limiUtion  to  the  heirs  of  the  grantor  be  expressly  made,  or  result 
by  implication  of  law;  and  aa  the  doctrine  once  entertained,  that  by  a  surrender  of  a  eo' 
pybold,  the  old  estate  of  the  surrenderor  was  destroyed;  and  the  uses  limited  to  his  heirs  on 
eoeh  surrander  were  absolutely  new,  and  such,  as  if  limited  to  his  heirs,  should  be  taken  bj 
parchaee,  m  also  exploded  by  modem  decisions:  it  should  seem  that  the  distinction  just  no- 
ticed is  also  antiqated  as  to  copyholds;  see  I   Walk.  p.  96;  -Lex  Cusl.  126;  Ch.  16;  Gilb. 


itiqated  as  to  copyholds; .  ^       «••      .  ^« 

Ten.  272-8;  Fearne's  Con.  R.  48d.  8d  edit.,  86,  4tb  edit.;  1  Leon.  174;  Cro.  Eliz-  148; 
4  Cs.  »,  b.;  3  Py.  184.  a,  p.  7;  2  P.  Wins.  188;  Co.  Litt.  22.  b;  Moors,  2«4v 
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taaaa  give  an  estate  to  a  bastard  and  his  heirs,  and,  if  he  die  wiihout  issue,  the 
remainder  over,  this  is  void;  for  it  is  a  limitation  upon  a  fee  to  defeat  and  de- 
fraud the  lord  of  his  escheat.  The  case  of  Abraham  v  Twigg,  Jones,  H-*,  he 
said,  was  a  groat  authority  in  this  case;  and  he  said  he  could  not  distinguish 
between  them.  He  said,  a  grant  to  a  man  and  his  heirs  lawfully  begotten 
would  be  a  fee,  but  to  a  man  and  the  heirs  of  him,  would  be  a  tail.  To  con- 
strue this  an  estate  tail  would  be.  repugnant  to  the  premises,  because  it  is  to 
them  and  their  assigns;  so  that  it  is  designed  an  assignable  estate,  which  is 
cpontrary  to  an  estate  tail,  for  that  is  restrained  by  the  statute.  He  sud,  as 
the  intent  of  the  parties  is  to  be  considered,  so  the  rules  of  law  are  to  be  ob* 
served 

2.  Fisher  v  Nicholls.  H.  T.  1700.  K.  B.  3  Salk.  100. 
OniM,  by       In  this  case  Holt,  C.  J.  held  that  copyhold  estates  are  subject  to  the  rules 
special  ens  ^f  j^^^  ^^j  ^yj  ^^^  ^^^^  y^y  g^j^j  words  in  a  conveyance  as  are  improper  to 

^'  pass  other  estates,  unless  there  is  a  custom  for  that  purpose,  for  that  may,  and 

eften  doth,  distinguish  them.  Thus,  by  custom  in  some  manors,  a  grant  to  A., 
B ,  and  C,  shall  he  construed  as  a  gift  to  A.  for  life,  remainder  to  B. 
for  life,  remainder  to  C  for  life.  See  '2  Atk.  10);  Sid.  1);  Godb.  157; 
Cro.  Oar.  366;  S.  C.  VV.  Jones,  342;  1  Saund.  151;  3  T.  R.  473;  GUb. 
Ten.  268. 

5,  Froomorton,  p.  Robinson,  v.  Wharrey  M.  T.  1771.  C.  P.  2  Bl.  Rep. 

728;  S.  C   3  Wils.  125. 
Wbsrs,  Bjectment.     J.  R.  seised  in  fee  of  a  copyhold  estate,  on  the  1st  of  August, 

therefor*  ]  7^^  surrendered  the  same  ad  opvs  et  tisum  Marie  At-nall  (quam  in  uxorem 
•"  ??***  d^*cere  intendU)^  et  heredibus  eorum  duorum  corporum  legitime  procreatisy  et  pro 
fimitod  to"  ^fi^^^  '**'**  cxitus  ad  apiis  et  usum  rectontm  heredum  prcedicti  J.  11,  On  the 
the  father  '^^^  October,  i720,  the  said  Mary  Arnall  was  admitted  tewdurn  sitfi  et  heredi' 
or  mother  hw  eorum  duorum  corporum  legitime  procrealis.  A  remainder  was  created  to 
only^  and  the  right  heirs  of  J.  R  The  marriage  took  effect  between  the  surrender 
the  anbae  hqiJ  admission.  In  1735  Mary  died,  leaving  H  ,  her  eldest  son,  begotten  by 
t£lioo  wM  ***®  said  J.  R.,  and  bom  in  1722.  H  died  in  1745,  leaving  the  let.sor  of  the 
to  the  heirs  Plaintiff,  his  only  son  and  heir,  born  in  that  year,  who  was  duly  admitted  te- 
otboth  nant  to  the  premises  in  1769.  By  the  custom  of  the  manor,  husbands  were 
their  bo  entitled  for  life  to  a  tenancy  by  the  curtesy  in  the  inheritance  of  their  wives, 
dies;  ihe  whether  seised  before  or  afler  coverture  J.  R.  the  surrenderor  survived  his 
^^^^^^  wife,  and  in  1746  surrendered  to  the  defendant  in  fee,  who  was  admitted,  and 
eottUMent' ***^  been  in  possession  ever  since;  and  the  said  J.  R  died  in  1767,  having, 
I  40^^  !  pi'ovious  to  his  surrender  to  the  defendant,  done  the  proper  act  to  bar  an  es- 
remainder  ^ate  tail,  supposing  him  entitled  theretinto.  For  the  plaintiff  it  was  argued  to 
to  the  be  an  estate  tail  in  the  wife,  and  therefore  not  barable  by  the  husband;  but 
that  it  descended  to  H.,  and  on  his  death  to  the  lessor  of  the  plaintiff,  the 
grandson,  subject  to  the  curtesy  estate  of  J.  R  the  surrenderor.  For  the  de- 
fendant it  was  insisted  to  be  only  an  estate  for  life  in  the  wife,  with  a  contin- 
gent remainder  to  the  heir  of  the  two  bodies  of  her  and  her  husband;  and  that 
as  nemo  est  hares  viventisy  the  alienation  of  the  husband;  and  the  death  of  his 
vife,  <barred  this  contingent  remainder.  Wilmot,  C.  J.  delivered  the  cpinion 
^f  the  Cfturt  as  follows:  It  is  impossible  to  read  this  case  without  wishing  to 
Construe  it  in  favour  of  the  issue  in  tail.  A  provision  for  the  issue  of  the  mar- 
riage was  certainly  the  object  of  all  the  parties.  Unluckily  for  the  issue,  in  the 
form  it  now  stands,  this  could  not  have  been  the  case,  whichever  way  we  con- 
strue the  surrender.  If  the  wife  had  been  tenant  in  tail,  she  might,  if  she  had 
survived,  have  barred  the  entail,  being  a  copyhold,  or  (with  her  husband) 
0ight  have  barred  it  during  the  coverture  If  she  was  only  tenant  for  life, 
witli  a  contin^rent  estate  to  the  heirs  of  her  husband  and  her  own  body,  that 
may  be  barred  by  the  husband  in  case  of  his  survivorship  As  the  event  bus 
happened,  we  could  wish,  for  the  sak^  ofthe  issue,  to  construe  it  an  estate  tail 

*  Upon  a  limitatioD  to  the  ancetitor  for  life,  and  a  farther  limitation  in  the  same  sorren* 
Jer,  to  hia  right  heira,  the  two  estates  will,  therefore,  nnite;  1  Co.  98.  b;  and  ace  I  Leoa* 
Wlj  Fearno'8  Con.  R,  283.  , 
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in  tha  wife;  but  upon  very  full  consideration,  the  words  of  the  surrender^  as 
well  as  the  authority  of  the  books,  are  too  strone  Cor  us  to  get  over  them;  we 
cannot  do  it  without  bending  the  rule  of  law.  The  surrender  roust  be  consi- 
dered %a  it  stood  at  the  ime  it  was  made.  If  the  marriage  had  never  taken 
effect,  the  woman  would  still  have  had  the  same  estate .  Whatever  a  court  of 
equity  might  have  done,  a  court  of  law  could  not  controul  it  The  law  has 
furnished  a  redress  for  the  wife  in  such  a  case  by  the  writ  of  coiim  mofrtmotnt 
prolocuH;  but  not  for  the  man.  In  consequence  of  so  giving  her  a  special 
tail,  she  might  have  barred  the  donor's  reversion  in  fee,  even  in  his  life-time. 
But  taking  the  wor^s,  heirs  of  their  two  bodies,  to  be  words  of  description,  and 
not  of  limitation,  the  man's  reversion  would  be  preserved.  Though  this  event 
did  not  happen,  nor  was  then  in  contemplation,  yet  we  must  construe  the 
words  in  the  same  manner  as  if  it  happened.  It  is  true  the  will  of  the  donor 
must  be  e*  ectuated;  but  we  can  only  collect  that  will  from  the  words  he  has 
used:  the  eldest  son  is  not  the  heir  of  the  body  of  the  husband,  while  the  hus- 
band is  living.  Suppose  this  to  have  been  a  limited  estate  tail,  viz.  to  the 
wife  and  the  heirs  of  her  body,  being  also  heirs  of  the  husband's  body,  still  the 
description  does  not  accord;  for  during  the  life  of  the  husband  the  issue  has 
only  one  half  of  the  qualifications.  It  has  been  agreed  that  we  may  construe 
it,  heirs  of  the  body  of  the  wife,  by  the  husband  begotten.  This  would  an- 
swer to  the  event  that  has  now  happened;  but  why  not  as  well  construe  it^ 
heirs  of  the  body  of  the  husband,  on  the  wife  begotten?  HThat  might  have 
been  equally  necessary  for  the  benefit  of  the  issue,  had  the  wife  surviv- 
ed the  husband.  But  the  owner  has  plainly  said,  no  child  of  our  two  bodies 
shall  have  the  estate  while  either  of  us  is  living.  Probably  he  might 
not  then  be  aware  of  all  the  consequences;  but  we  must  follow  his  words, 
and  cannot  transgress  so  fixed  a  rule  as  nemo  est  kaercs  tnrenfts.  Different 
persons  may  claim  under  this  deiiscription,  at  the  death  of  the  father  and  mo- 
ther. If  there  be  iwo  sons,  and  then  the  mother  dies,  next  the  eldest  son,  [  403  | 
and  last  of  all  the  father.  At  the  death  of  the  mother,  the  eldest  son  has  half 
the  description;  at  the  death  of  the  father,  the  youngest  has  the  whole.  When 
an  estate  is  limited  to  a  husband  and  wife,  and  the  heirs  of  their  two  bodies, 
the  word  heirs  is  a  word  of  limitation  ^  because  an  estate  is  given  to  both  the 
persons,  from  whose  bodies  the  heirs  are  to  issue.  But  when  it  is  given  to 
one  only,  and  the  heirs  of  two,  'as  to  the  wife,  and  the  heirs  of  her  andf  A.  B,) 
there  the  word  heirs  is  a  word  of  purchase ;  for  no  estate  tail  can  be  made  to 
one  only,  and  the  heirs  of  the  body  of  that  person  and  another.  This  appears 
from  Litt,  sect.  35<2.  according  to  the  true  reading  collected  from  the  original 
editions.  The  common  editions  make  the  estate  cypres,  therein  mentioned  to 
i>e,  to  the  widow  and  ^'  les  heirs  de  corps  aa  haron  de  hty  engendres,^^  which  is  not 
as  near  as  might  be  to  tHe  original  estate  intended,  if  the  husband  had  lived; 
viz.  to  the  husband  and  the  heirs  of  their  two  bodies.  But  the  original  edition, 
in  Littleton's  life-time,  reads  it  thus;  "  hs  heirs  de  corps  sa  baron  de  luy  e»- 
gendres;^"*  which  is  quite  consonant  to  the  original  estate.  And  this  estate,  to 
the  widow  for  life,  and  the  heirs  of  the  body  of  her  husband  and  herself  begot- 
ten, Littleton,  in  the  same  section,  declares  not  to  bean  estate  tail.  Tl'.e 
same  is  held  in  Dyer,  99;  in  Lane  and  Pannel,  I  Roll.  Rep.  438;  and  in  Goa- 
sage  and  Taylor,  Styles,  326;  which,  from  a  manuscript  of  Lord  Hale,  in  pos- 
session of  Judge  Bathurst,  appears  to  have  been  first  determined  in  Hil.  1651. 
which  accounts  for  such  expressions  of  Chief  Justice  Roll,  in  Stylcs's  case, 
which  was  in  Pasch.T.  1652.  There  it  was  expressly  held  that  this  was  a  contin- 
gent remainder  to  the  heirs  of  botli  their  bodies.  The  only  difference  of  these 
three  cases  from  the  present  is,  that  there  the  wife  had  express  estate  for  life, 
and  here  not;  but  upon  legal  principles  the  cases  are  just  alike.  An  estate 
to  A.,  and  the  heirs  of  his  bo*dy,  is  the  same  as  an  estate  to  A.  for  life  remain- 
der to  the  heirs  of  his  body.  We  are  therefore  alt  of  opinion,  that  this  was  a 
contingent  remainder  to  the  issue;  and  not  being  capable  of  taking  effect  at 
the  d  termination  of  the  particular  estate,  is  therefore  gone  for  ever;  and  b9 
Judgment  of  nonsuit  must  be  entered. 
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Aoa.  vm  4.  Wright  v.  Krmp.  M.  T.   1789.  K.  B   ST.  R,  470. 

^*^*  ***•  With  reference  to  the  use  of  particular  words  in  a  surrender  of  copyhold 
■■"•^^."premiseB,  Lord  Kenyon,  C.  J.  said,  unless  the  surrenderor  uses  the  language 
^UMcre  ^hich  will  confer  a  legal  estate,  it  cannot  be  conferred.  In  deeds  certain 
ate  certain  legal  phrases  must  be  used,  in  order  to  create  certain  'f|9tates,  ad  the  word 
•statet  of  ^'  heirs,"  to  create  a  fee,  and  ^'  heirs  of  tho  body,"  to  create  an  estate  tail, 
eopyholdi  But  beyond  that,  I  would  say  with  Lord  Hardwicke,  that  there  is  no  ma- 
ss aro  D6  gi^  ^.  particular  words,  further  than  as  they  show  the  intention  of  the  par- 
Sr!2.      ties.     See  3  Atk    11;  1  P.  Wms.  70;  2  Atk   107. 

tkmof  ft«^'5.  Fishery.  Wiqgs.  M.  T.  1698.  K.  B.  ^<Z  Mod.  ^96;  S  C.  I  Ld.IUvm. 
holds/  638;  S.     .  Com.  88  92;  S.  C     1  P,  Wms.  14;  S.  C.  Holt,  369;  S.  C. 

[  404  1  1  Wib.34S;  S  C,  1  Salk  391;  3  ibid.  206, 

It  teems  al  The  question  raised  in  this  case  was,  whether  a  surrender  to  the  use  of  the 
•^  !jj**-  wife  of  the  surrenderor  for  life,  remainder  to  the  use  of  his  five  children, 
sa^rendar*  equally  to  be  divided  between  them  and  their  respective  heirs  for  ever,  gave 
of  eapy  ^^^  children  of  the  surrenderor  a  joint  estate,  or  made  them  tenants  iu  eom- 
bolds  will  mon.  The  position  taken  in  favour  of  the  latter  point  was,  that  an  use  being 
receive  the  interposed,  the  construction  applicable  to  uses  in  general  at  common  law.  musC 
same  con     fyj^  ^y^^  case;  and  as  the  rules  adopted  concerning  them  were  similar  to  those 

^i^vao4b#atfkia    a  a 

^nUar  observed  with  regard  to  wills,  where  the  intent  of  the  parties  was  alone  con* 
words  in  t^idered;  and  as  courts  of  law  were,  by  virtue  of  the  statute  of  uses,  vested 
convey  with  the  same  powers,  with  regard  to  uses,  as  were  formerly  possessed  by  the 
anoe  to  Chancery,  where  the  partie^^  intent  was  the  principal  guide;  the  purpose  of 
'^^v  the  surrender  must  be  kept  solely  in  view.     The  arguments  forthe  former 

point  were  raised  on  the  hypothesis  that  a  surrender  and  a  grant  were  essen- 
tially convertible  terms,  and  cases  were  cited  to  show  how  strictly  the  courts 
considered  the  words  of  the  grantor,  and  how  much  they  leaned  in  favour  of 
joint  estates  in  preference  to  a  several  tenancy.  Gould  and  Turton,  Justices, 
said,  that  though  a  surrender  was  a  deed,  yet  in  a^es  of  tenancy  in  common, 
the  subject  matter  was  to  operate  as  a  guide,  and  tbat  extending  those  premi- 
ses, as  an  use  was  the  prominent  feature  in  this  conveyance,  and  they  were 
originally  under  the  direction  of  the  Chanrerv,  whoHe  m  >de  of  construction 
with  regard  to  them  now  pre^^ailed  in  courts  of  law,  and  sinoe  tlie  statute  of 
uses,  by  executing  them,  gave  those  courts  the  same  power  over  them  as  ihe 
Chancery  formerly  enjoyed  exclusively,  the  i^itention  of  the  surrenderor  must 
direct  their  judgment  in  this  ca^^e.  They  also  Raid,  that  in  giving  the  construc- 
tion contended  for  by  the  plaintiff,  they  should  n  >t  infringe  the  rules  adhered 
to  in  construing  deeds,  as  they  would  operate,  n'^t  in  the  creation  of  an  estate, 
but  oaerely  in  qualification  of  one  already  in  existence,  they  therefore  ex- 
pressed their  opinion,  that  whatever  words  would  sufficiently  evince  that  the 
surrenderor  meant  to  give  the  cesttiis  qta  use  several  properties,  the  same 
would  make  them  tenants  in  common;  though  the  first  part  of  the  limilation 
r  AfkK  i^^b^  express  a  joint  estate,  the  subsequent  language  might  modify  it;  as  in 
t  ^^  J  case  of  a  devise  to  *^  A.  and  her  heirs,"  by  which  a  fee  would  be  created,  be 
£[>Uowed  by  a  limitation  of  the  remainder  to  B.  '<  if  A.  die  without  issue  of  his 
body,''  an  entail  immediately  arises  by  construction;  and  as  to  the  words  them- 

*  A  annonder  to  A  B.  in  general  terma,  wilhont  words  of  limitation,  or  to  A.  B.  in  foo 
simple,  or  to  A.  B.  for  eyer.  wonid,  therefore,  create  a  life  interest  only;  Co.  Cop.  a.  49. 
Yet  by  the  force  of  a  particolar  costom,  they  may  be  otherwise  created;  thus  by  special 
cnstom,  an  estate  of  inheritance  may  be  created  by  the  words  sihiet  suit  %  or  sibi  et  (if  fig- 
natet,  or  the  like;  4  Co.  29.  b;  so  in  some  manors  the  words  sequels  in  right,  aronaed  in* 
oload  of  the  technical  word**heira;*'  and  in  others  in  addition  to  it;  aa  to  A.  his  heira  and 
soqaels  in  right;  aoo  4  Co.  29.  b;  Co.  Tr.  1 14;  Godb.  187;  I    Brownl.  127,    I   Leon.  101; 

uab. 


Sty.  249;  GOb.  Ten.  2M:  O.  Bridg.  66:  1  N.  R.  818:  Prest.  Est.  289.     It  admits  of  qnea- 
lion,  whether  any  thing  fis  to  the  extent  of  the  surrenderor's  estate  can  be  implied  from  a 

feneral  admittance,  in  parsnance  of  a  sarrender,  which  expresses  the  ose  in  general  terma. 
fa  sarr^nder be  made  without  any  nse  expresred,  and  the  lord  afterwards  re-admits  the 
■arranderor,  the  presomption  of  rolioquishmenl  is  evidently  rebatted  by  the  admittaaoe, 
ante:  bat  an  implicaiion  where  the  use  is  expreased,  but  the  estate  not  named,  is  a  eaao  of 
more  diffionlt  construction:  aee  1  Watkins  by  CoToatryip.  189,  n:  aad  1  Beriv.  p.  191 1 
Cfo.  Eliz.  892;  Poph.  125:  2  Roll  Abr.  67. 
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Helves  directing  the  division,  it  were  the  same  thina  whether  the  property 
were  **  to  be  divided,"  or  ''  to  bedivided  equally.*'  It  was  therefore  holden, 
by  the  majority  of  the  Court,  that  these  words  constituted  a  tenancy  in  com- 
mon. Hoh,  C.  J.  dissented  from  the  other  judges;  and  said,  (hat  copohold 
lands  did  not  difter  in  construction  of  law  from  freehold  lands;  and  that  sur- 
renders of  copyholds  were  governed  by  the  same  rules  as  conveyances  at 
common  law.  That  the  opinion  which  his  brothers  relied  on,  viz.  that  a  sur- 
render was  to  be  construed  as  a  will,  was  of  no  authority;  for  it  was  amongst 
the  additional  cases,  but  not  reported  by  Poph.  1*26;  and  that  there  was  no 
mention  made  of  it  in  the  report  of  the  same  case  in  Cro.  Jac.  434.  That 
by  the  surrender  the  sons  and  daughters  were  joint  tenants,  for  the  words. 
^*  equally  to  tie  divided,'^  signified  no  more  than  the  law  would  have  implied 
Without  them,  and  therefore  they  could  have  no  operiiioQ.  That  the  word 
equally  did  not  alter  the  manner  of  takmg  the  profits,  there  beinff  no  difi^rence 
in  that  respect  between  joint  tenants  and  tenants  in  common.  That  there  was 
a  difference  between  wills  and  conveyances  at  law;  and  that  words  in  the  one 
shonld  have  a  different  construction  from  what  they  would  have  in  the  other. 
That  it  was  afler  some  time  and  debate  that  the  words  "  equally  to  be  divid- 
ed,'' obtained  to  make  a  tenancy  in  comm*m;  and  that  the  doubt  proceeded 
from  those  words,  not  making  a  iemmiy  in  comtnon  at  common  law ;  (or  if  the j 
had,  there  could  have  been  no  doubt  upt>n  a  will.  That  it  had  been  the  con- 
stant opinion,  both  at  the  bar  and  on  the  bench,  ihai  these  trnmob  coiM  not  make 
a  tenancy  in  common  in  a  iL  e(f.^     See  3  Atk.  ^73. 

6.  dfoonkiGHT,  V.  Lamb,  v.  Pears.  E.  T.   I8O9.  K.  B.   11  East,  68.  [  406  | 

A  copyholder  surrendered  *'  all  his  copyhold  cottage,  \tM  a  creft  adjoining^  It.  ii  alas  • 
fyc.  all  imich  premises  were  then  in  his  own  possessions^  to  the  uses  of  his  will,  ••f*")! 
tind  devised  to  his  wife  "  all  his  copyhold  cotias^e  and  premises  then  in  his  own  2rBc?^B  *" 
po*tc»sion,*'  for  her  life;  and  the  surrenderor,  at  the  date  of  the  surrender  andiii^i  where 
of  h\»  will,  only  in  fact  occupied  the  cottage  and  the  garden  behind  it.     The  there  b  a 
Court  held,  that  the  crofl  passed,  the  description  of  all  the  premises  as  in  the  raffioieat 
possession  of  the  copyholder  being  a  mere  mistake,  and  the  words,  both  in  the  ««rt8inty 
surrender  and  will,  being  sufficient  to  comprise  the  crofl.     See  6  East,  6ij  before,  a 
7  id.  200;  3  Atk.  9;  3  Ves.  193.  mS2e 

7.  Roe,  dem.   Hucknall,  v.  Foster.  £.  T    1808    K.  B.  9  East,  405,     shall  not  ia 
J.  L.  surrendered  a  copyhold  estate,  in  the  occupation  of  himself,  Jto  the  jure  the  sor 

*  If  the  gmand  takes  by  C  J.  Holt  fer  the  accnracy  of  ba  decision  be  examined  by  the'*''^^'* 
test  he  pTe«cribes,  vhe.  whether  the  word*  **eqiialty  to  be  d?ided,'*  will,  in  a  conTeyanee 
at  coininon  law,  create  a  teetinsony  io  comtnon,  or  a  joint  estate,  it  will  be  found  to  rest 
on  a  very  ansteady  basis,  if  latter  athoritiea  on  the  sabjer^t  are  to  be  any  criterion.  Lord 
Holt  has,  indeed,  in  the  eaaeof  Ward  v.  Everard,  1  Salk.  $90.  laid  down  tbe  same  doctrine: 
and  three  loose  and  gratmtoas  ditta  appear  in  the  cases  of  Pibns  v,  Milford,  I  Vent.  S76; 
Hard  v.  Lentbsit,  Sty,  211;  and  Lewen  v.  Coz,  Cro«  liz.  6S6;  hot  these  thiee  decisions 
Weire  all  cases  of  wills,  and  in  each  it  was  held,  that  the  words  allnded  to  did  create  a  ten- 
ancy in  common;  and  on  tbe  other  hand,  in  Hao^ell  ?.  Hunt,  Prac.  in  Ch.  164.  a  term 
Was  assif^ned  to  trustees  in  treat  for  two  persons,  their  execntors,  he,  to  he  eqnally  divided 
between  them.  Bir  J.  Ti^vor,  M.  R.  held  thoy  were  tenants  in  common.  80  in  Denn  ▼. 
Gaskin,  Cowp,  660.  Sir  J.  Auton  said,  the  words  *'  equally  to  be  divided*'  had  been  deter 
ttiined  to  be  a  tenency  in  a  deed;  and  in  Smith  v.  Johnson,  cited  I  P.  Wma.  16  ScToggs, 
and  DolbM,  Josttees,  were  of  opinion  that  these  words  conferred  a  tenancy  in  common, 
ki  a  feoffment*  These  instances  are  nofficient  to  show,  that  even  in  deeds  at  common  law 
the  words  ui  qnestion  hnYe  been  allotved  a  diffen^nt  effect  from  that  ascribed  to  them  by 
C.  J.  Holt.  And  ftfl  hi  dfeeds  to  nses,  *hose  word^  have  been  frequently  considered  as  cre« 
alhig  a  tenancy  in  common;  the  contra  opinion  of  Tnrton  and  Gontd  would  appear  to  be 
warranted  by  Uw.  And  when  it  is  said,  that  words  of  modification  are  allowed  greater 
latitude  ia  conveyances  to  uses  than  in  deeds  at  common  law,  it  is  probably  meaol,  that 
modify inj^  words  in  all  deeds  conveying  the  legal  estate,  are  allowed  ffreater  limits  of  in- 
terpretation than  words  of  s  rict  limitation;  see  Gilb  Uses  by  Sogden,  p.  144.  and  I 
Saond.  Uses  and  Trusts,  p,  !  15.  And,  in  fine,  since  the  case  of  Rigden  v.  Valier,  2  Ves. 
262;  Bell's  Sopp  885;  S.  G.  8  Atk.  781;  all  idea  of  a  different  rnle  of  construction  be- 
tween a  surrender  of  copyholds  and  a  conveyance  to  usee  or  a  deed  nf  covenant  to  stand 
seised  has  been  completqiy  abidished,  see  Carlh.  840;  1  Ves,  166;  Say.  67;  8T.  R.  765; 
1  Wils.  841;  Sid.  860;  2  Keb.  841;  1  Sanod.  149;  Cro.  Eliz.  328;  10  Co.  107;  2  Bw.  . 
Ch,  Rep,  237.  9;  WUIes.  177^  2  B.  &  A.  130.    . 
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Ani  lai^a  use  of  J.  L.  and  K.  L.,  his  toto,  for  their  lives,  and  the  life  of  the  survivor^ 
the  inten     ^^^h  remainder  to  the  heirs  of  the  body  of  the  said  J.  h.ywUh  remaMder  to  the 
1**^1  -^i  ^^  hei^  of  the  said,  J.  L,     The  question  in  this  action    of  ejectment)  was, 
V^X  iL    whether  the  remainder  in  fee,  after  the  determination  of  the  estate  tail  of  J.L. 
sll  «ses»     the  sarrenderor,  descended  to  the  right  heirs  of  the  surrenderor  or  to  the  right 
heirs  of  J.  L.  the  surrenderee.     Lord  Ellenborough,  C.  J  said,  that  it  woiild 
be  sufficient  for  the  lessor's  counsel  to  show  that  it  was  quite  uncertain,  on  the 
fece  ot  the  surrender,  to  which  of  the  said  J.  L.'s  right  heirs  the  estate  was 
ultimately  to  pass;  for  unless  it  was  shown  distinctly  to  pass  out  of  the  sur- 
renderor, it  would  necessarily  remain  in  him.     But  there  is  no  uncertainty  m 
the  words;  for  the  name  of  J.  L.,  the  surrenderor,  bo  where  occurs  before, 
without  the  additional  description  of  him  as  the  son  of  J.  L.      Besides  which, 
the  sense  of  the  thing  showed  that  the  ultimate  limitation  was  to  the  right  heirs 
of  J.  L  ,  the  surrenderor;  for  there  would  be  a  useless  circuity  of  expression 
in  first  giving  J.  L.,  the  surrenderor,  an  estate  tail,  and  then  immediately  af- 
terwards a  fee,  when  it  would  have  been  more  direct  and  obvious  to  have  giv- 
en him  the  fee  at  once,   if  that  had  been  intended.     But  if  the  surrenderor 
meant  to  give  it  to  his  own  right  heirq,  then  the  words  used  are  proper  — ¥09- 
tea  to  the  plaintiff*     See  5  Co.  7;  PoUexfen,  646;  Z  Stra.  1 175;  3  Atk.  590^ 
2  B.  St  A.  126;  2  Bro.  Ch  A.  237. 
I  407  1  8.  Wright  v.  Kemp.  M.  T.  1789.  K.  B.  3  T.  R.  470. 

To  aflbeta       A  person  surrendered  a  copyhold  to  the  use  of  himself  for  life;  and  from  and 
ate  which,  ^^^^  ^  decase,  to  the  use  of  his  wife  durinsr  her  widowhood;  and  upon  the 
2l«^  th«  marriage  of  his  wife,  then  to  the  u8e|of  W.  W.  for  his  natural  life,  and  ftx>m 
wOTd  ir      «od  after  his  deceaso,  to  the  use  of  the  issue  of  his  body,  lawfully  to  be  begot- 
bwbmifi     ten,  with  sl  proviso^  that  in  case  W.  W.  should  die  in  the  life-time  of  the  sur- 
iMd  and,   renderor,  or  without  issue  of  his  body,  then  all  the  surrendered  premises  should 
goto  the  right  heirs  of  the  .surrenderor  for  ever.     W.  W  died  in  the  life-time 
of  the  surrenderor,  leaving  issue,  who  brought  an  ejectment,  and  the  question 
was,  whether  thr  y  were  entitled  to  this  copyhold.     The  Court  said,  they  would 
not  decide  what  estate  the  issue  of  W.  W.  took;  but  in  order  to  effectuate  the 
intention  of  the  surrenderor,  the  word  or  should  be  construed  to  mean  and,  al- 
though a  surrender  was  allowed  to  be  a  common  law  conveyance,  and  not  en- 
titled to  the  same  construction  as  a  will. 

•  For  it  IB  not  necenary,  sayi  Sir  Edward  Coke,  (Co,  Cop,  8,  85,  tr,  80,)  that  npan 
Borrenders  of  copyholds  the  name  of  the  party  to  whose  use  the  sarronder  be  made  be  pre- 
ciaely  set  down:  hot  if,  by  any  manner  of  circnmatance  the  grantee  may  he  certainly 
known,  it  is  sufficient;  and  therefore  a  surrender  made  to  the  Lord  Archbishop  of  Canter- 
bary,  or  the  Lord  Mayor  of  London,  or  the  Sheriff  of  Norfolk,  without  mentioning  either 
the  christian  name  or  somame,  is  good  enough,  and  certain  enough,  because  they  are  cer- 
tainly known  by  this  name,  without  further  addition.  So  if  I  surrender  to  the  use  of  the 
next  of  my  blood,  to  the  use  of  my  wife,  to  the  use  of  my  brother  or  sister,  having  but  one 
brother  or  one  sister,  these  surrenders  are  good  without  any  additions,  becanse  tbegiantee 
may  certainly  be  known  by  the  words.  If  I  surrender  to  the  use  of  my  son  W.,  having 
more  sons  than  one  of  that  name,  yet  by  an  averment  this  uncertainty  may  be  helped.  80 
if  I  surrender  to  the  use  of  him  that  shall  comei  next  into-  St.  Paul's  after  such  an  hour 
whose  fortune  soever  it  is  to  come  first,  the  lord  must  admit  him,  and  must  never  avoid  it. 
The  same  rule  holds  if  I  surrender  to  the  use  of  him  that  L  S.  shall  nomii  ate  to  the  lord 
at  the  next  meeting.  So  a  person  may  surrender  to  such  use  as  the  lord  shall  name;  Litt. 
Rep.  26;  or  as  A.  shall  by  will  appoint;  2  Vern.  588.  But  if  I  surrender  to  the  um  of  my 
cousins,  or  my  friends,. this  is  so  general  and  uncertain  that  no  subsequent  manifestation 
of  my  intention  will  strengthen  it:  so  if  three  persons  surrender  to  the  use  of  three  or  four 
of  St.  Dunstan's  parish,  not  knowing  the  parishioness  by  their  names,  this  surrender  is  ut- 
terly void.  So  if  I  surrender  in  the  disjunctive  to  the  use  of  L  L.  or  L  N.  this  is  sufficient. 
ft»r  the  uncertainty:  Co.  Cop  's.  85.  tr.  80.  82. 

Here  it  may  be  mentioned,  that  a  person  may  sometimes  take  when  named  only  in  the 
habendum;  see  2  Roll.  Ab.  Grants,  p.  67.  K.  pi.  18,  So  a  particular  form  of  surrendAr 
may  be  good  in  certain  manors;  see  1  Ld.  Raym.  627.  But  if  a  surrender  be  to  A.,  haben^ 
dum  to  A.  and  B.,  B.,  it  is  said,  shall  not  take,  unless  it  be  by  a  particular  custom,  autho- 
rizing such  mode  of  grant,  see  2  Roll.  Abr.  67.  Grants,  pi.  19.  20.  28:  Hob.  818.  But 
if  the  habendum  be  to  A,  and  B.,  and  neither  be  named  in  the  premifles,  they  shall  boto 
lake;  Gifb,  T^n.  2S9. 


COPYHC  LD,  ESTATE  OF.— ^s  to  the  SunewJttr^  26 1 

2.   Jli  lo  nwrrendcvn  on  coiuliti>n.* 
1.    HO'OFAST  V    Ci-APHAM.  II.  T    17^7.  K.   B.   1  T.  R    fiOO. 
In  ejectment  the  demise  was  laid  in  April,  1786.     The   plainti'*  prn'ed  his  A  taireo 
admittance  on  the  IC^ih  of  July,  1786,  on  a  surre.ndi>r  hy  the  defendant  bv  wav  ^•''  "'•y  **• 
of  mortgage,  made  bcibre   \pril,  1 786,  so  that    ho  doiiiisi'  laid  was  before  ad-^'j*  ?°  ^ 
niittanco.      The  judge   who  tried  the  cause  n  >n  suited  the    plainii   ;  and  on  a  ^^  ibj^')^ 
rule  to  show  cause  why  the  nonsuit  should  not  be  set  a^idc,  the  C<»urt  made       403  1 
the  rule  absolute,  observing,  that  against  all  persons  !)ut  the  lord,  the  title  of  most  anal 
the  surrenderee  atler  admittance  is  perfect,  as  from  the  time  of  the  surrender,  Ij  dooe  by 
and  shall  relate  back  to  it.     This  ejectment  was   brought  against  the  surren-^*J  ^ 
deror  »imsclf  by  the  surrenderee;  and  therefore  the  Court  though  there  could  "**'*••**»* 
be  no  doubt,  considering  the  relation  between  them;  for  the  surrenderor  is  con- 
sidered as  a  trustee  fur  the  surrenderee,  and  the  Courts  will  not  now  suSer  a 
trustee  to  sot  up  a  formal  objection  against  the  plaintitf  recovering  the  posses* 
sion  of  that  property  which  he  only  holds  in  his  right  and  f<>r  bis  benefit. 

2.  Clerk  V    litiw.  Sunruner  Assizes.  1698    K.  B.  I   Ld    Ravm.  726. 
In  this  case,  Holt,  C.  J.  ruled,  thar  if  copyhold  land*^  be  surrendered  to  the  Or  for  tlw 
use  ofa  will,  Sec,  and  aAerwards  the  lands  are  devised  to  B.  and  his  heirs,  payment  of 
upon  condition  that  he  pay  lO)/.  within  six  months  after  the  death  of  the  devi- '°^b'7>§ 
sor,  to  J.  S.;  if  the  money  is  not  paid,  J.  S.  ought  V>  be  admitted,  and  then  be 
must  make  an  actual  entry  before  he  can  surrender;    and  therefore,   in  the 
present  case^  a  surrender  made  by  J.  S.  ought  to  be  admitted,  and  then  he 
must  make  an  actual  entry  before  he  can  surrender;  and  therefore,  in  the  pre- 
sent case,  a  surrender  made  by  J.  S  before  actual  entry  was  considered  of  no 
efiect .  * 

3.  Bevson  v.  Scott.  H.  T.  1603.  K.  B.  1*2  Mod  49;  S,  C.  4  id.  251 ;  S.  C. 

3  Lev.  385;  S.  C   J  Salk.   186;  S.  C.  Comb.  233:  S.  C   Skin.  406;  S. 

C.  Carth.  275;  S.  C.  Holt,  160.  S.  P,Doe,  d.  Hvrman,  v.Morgan.  H 

T.  1797.  K.  B.  7  T.  R;  103.  rend\'"be 

On  a  special  verdict  in  an  action  of  ejectment,  it  appeared  that  S.  was  seised  '^JUnj^tutd 
of  copyhold  lands  in   fee,   according  to  the  custom  of  the  manor,  and  surren-and  thecoa 
dered  to  the  use  R.  C,  upon  condition  that  on  payment  &c.,  the  surrender,  [  409  ] 
shoufd   be   void.     The  condition  was  afterwards   broken.     S.  died;  M.  C.  ditionbrok 
was  admitted,  and  surrendered  to  the  lessor  of  the  plaintiff,  who  was  heir  to  S.  «*»  ^ha  es 
The  custom  of  the  manor  appeared  to  be  that  the  wife  of  the  copvholder  was  ***®  ^  ^^ 
entitled  to  her  free-bench  of  those  lands  of  which   her  husband  died  *»«i»cd ;  ^^^"^  ^^^i 

*   As  therulM  which  exist,  connected  with  .^nrrenders  geaeruliy,  are  eqoBlly  applicable  in  caaa  the 
to  turreDdere  on  condition,   reference  most  be  made  to  the  previoas  divisions  wbieh   have  money  t>e 
been  ja^t  examined.  aAerwarda 

t  The  condition  should  always  immediately  follow  the  snnender,  and  be  carefntly  inaer-  pajd,  there 
ted  in  the  coart  rolls.     It  is  oAen  indeed  contai  .ed  in  a  deed  entered  into  at  the  time   the  most  be  a 
surrender  is  made;  but  this  mode  shoald  never  be  recurred  to,  when  posiiible  to  be  avoidedt  re-aarren 
as,  frona  not  being  inserted  on  the  rolls,  if  lost,  the  proof  of  the  condition  might  bedifficalt, 
and  frequently  impossible.    Besides,  it  is  always  advisable  that  the  title  to  the  lands  should 
appear  OQ  the  court  rolln  of  the  manor;  see  I  Watkina,  by  Coventry,  p.  147. 

t  The  surrender  being  in  this  case  made  only  sa  a  security  for  the  money  advanced,  the 
admisnioii  b  usually  delayed,  or,  if  made  out  of  court,  ia  frequently  snfTered  to  become 
void,  for  want  ofa  timely  presentment,  wben  a  new  surrender  is  taken;  «ee  2  Ves.  800.  A 
timely  presentment  of  the  surrender  should,  however  never  be  delayed,  as  the  neglect  may 
operate  to  enable  a  second  conditional  surrenderee  to  acquire  a  priority,  or  the  firnt  aor- 
render  becoming  void  by  means  of  the  no  n- presentment;  see  Finch,  254;  14  Ves.  424;  19 
id.  202;  I  Rose,  286;  I  Ch.  C.  170.  It  may  be  here  noticed,  that  after  condition  broken, 
and  before  admittance,  the  mortgagee  may  fife  bis  bill  to  foreclose;  see  2  Atk.  101 ;  1  Pow. 
Mortg.  483;  2  id.  987  and  1068. 

§  Tender  of  the  money  by  the  surrenderor  will  save  the  condition:  5  Co.  114.  b;  Gilb. 
Ten    276;  Co.  Litl.  209.  a;  Cro.  Eliz.  361. 

H  On  breach  o#  the  condition  the  surrenderor  may  release  his  equity  of  rodemption,  and 
no  fine  will  in  con^ioqnence  be  due:  see  1  AVatkins,  p.  151.  The  surrenderoe  ofa  copy- 
bold  is  an  asgijnee  within  the  statute  8  H.  8.  and  may  ther«(bre  take  advantage  ofa  condi- 
tion broken;  B-  N.  P.  161 ;  8  T.  R.  298;  sed  vide  Gilbert's  Ten  182;  Cro.  Jac.  805;  Cro. 
Car.  24.  5.  So  when  such  condition  is  foifeited,  the  equity  of  redemption  ahall  descend  to 
the  customary  heir  or  sequels  of  the  surrenderor,  as  the  legal  estate  would  have  nonej  2 
Ves.  800. 
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der,  which  and  was  lidinitted  according  to  the  custom.     Per  Cur.     Th«  admittance  ofM.  • 
will  confer  £)ghall  avoid   the  free-bench,  to  which   otherwise  the  wife   is  entitled;  for 
a  aew  es     tij^ugh  ^jj^  1^^^^  of  the  plaintiff  be  fi)und  to  be  heir,  yet  that  does  not  alter  the 
.g.  ,'  case,  for  he  comes  in  as  purchaser,  and  is  in  of  her  estate. 

YendVee  4.  Stove  v.  Exton.  T   1679.  K.  K  2  Show.  83. 

has  been         A  surrender  by  a/eme  covert  and  her  husband  to  the  tenant  in  posscteion  by 
regularly     a  wrongful  title,  the  right  being  in  the  wife,  who  was  secretly  examined  as  to 
admitted,    her  consent,  before  the  steward,  was  held  in  this  case  t<>  be  a  good  release  of 
andtheeoQti^Q  right,  without  any   particular  custom  to  warrant  it      See  4  Co  25;  Cro. 

^ .   fkn  anr  Tenderof   may  release  the  condition  by  deed. 

Ad      h         ^-   ^°^'  ^'  MiLNER,  V.  Brightwen.  H  t.  1809.  K.  B.  10  East,  683. 

ro?ea8e*'  ^^  ^^^^  ^^®  **^®  Court  held,  that  a  relase  of  right  could  not  be  presumed 

will,  in      during  the  existence  of  a  legal  interest,  which  would  conclude  the  assertioa  of 

some  cases  the  right,  nor  within  20  years  after  it  had  terminated. 

be  pre  S,  *^  to  surrenders  of  limiied  or  extoutory  interests, 

samedin  fa  ,     Black  v.  BIole.  T.  T.  1661.  K.  B.  t.  Raym.  18. 

Deraon  who     "^  copyholder  made  a  lease  for  years,  rendering  rent;  and  then  fmrrender- 

bas  pro       ^^  ^^^  parts  of  the  reversion;  and  he  to  whose  use  the  surrender  was  made^ 

cared  ad     distrained  for  the  two  parts  of  the  rent^  and  mentioned  not  any  attornment  of 

mission .f    the  tenant  in  his  avowry,  nor  any  notice;  and  upon  this  avowry  the  plaintiff 

It  has  been  demurred.     The  Court  adjudged  that  attornment  and  notice  were  unnecesAa- 

already       9tLtyj  because  the  surrender  is  a  thing  notorious  itself. 

seen,  that    a  remainder  or  reversion  may  be  sarrendered.'t  the  general  mlee  on  thesabjeet  already  ifto* 

ticed,  in  addition  to  the  case  here  abridged,  may  be  merely  referred  to. 
[  4ia  ]  2.  Doe,  d.  Beadov,  v.  Pyke.  E.  T.  1816.  K.  B.  5  M.  &  S.  146. 

Bat  al  A.  B.  having  a  lease  for  three  lives  of  a  manor,  where  by  custom  the  copy* 

though  a  holds  were  demiseable  by  copy,  made  a  lease  for  two  years  by  indenture  of  a 
snrrender  (.opy[|Qij  tenement  to  defendant's  father:  and  aflerwards,  the  estate  of  A.  B, 
natare  may  ^^  surrendered  to  the  lord  of  the  fee,  who  made  a  lease  of  the  manor  to  the 
be  valid  as  lessor  of  the  plaintiff.  The  question  was,  whether,  although  such  surrender 
,  betwixt  the  was,  as  between  the  parties,  an  extinguishment  of  the  estate  surrendered,  it  had 
parties,  yetgu^h  a  continuance  as  to  uphold  the  interest  transferred  to  defendant's  fatlier.' 
It  may  have  jfy^^  Court  held,  that  the  surrender  was  only  to  some  purposes  a  merger  of  the 
ance"to  no  surrenderor's  interest,  but  not  as  it  regarded  the  derivative  estate  for  years  to 
bold  a  prior  ^he  defendant's  father,  observing;  that  if  the  owner  of  the  manor  had  wished  to 
interest  de  protect  the  suspension  of  the  copyhold  tenure  hy  adequate  means,  lest  it  should 
rived  anderhave  guarded  against  it,  before  he  granted  a  particular  interest,  as  an  estate 
^'-  for  life  in  the  manor,  by  imposing  restrictions  upon  the  grantee.     See  13  Eaflt, 

210;  2  Roll  Abr.  197;  Sid^STl.  tit.  Prescriptions;  Cro.  Eliz.  469;  Co.  Utt. 

338.  b.;  Co.  Lttt.  533.  b.;  ib.  45.  a.  47  b.;  Shep.  Touch.  300;  1  Wils.  176. 

*  if  the  condition  is,  however,  strictly  performed,  or  when,  in  the  case  of  a  mortgage, 
the  money  is  repaid  before  the  admittance  of  the  snrreoderee,  the  sarrenderee  acknowled- 
ges the  repayment,  and  antborises  the  steward  to  vacate  the  snrrender.  Sneh  aeknowledg- 
ment  of  satiifaction,  the  warrant  to  vacate,  and  the  actnal  vacation  of  the  surrender,  are 
then  entered  on  the  roll*,  on  which  the  surrenderor  becomes  possessed  of  the  former  estate* 
and  is  in  statu  quo  priu8\  Cro.  Eliz.  289;  2  Ves.  S02.  But  although  h  is  very  usual  to 
discharge  a  conditional  snrrender  of  copyholds  by  way  of  mortgage,  by  an  entry  of  this  na- 
ture, at  any  time  before  admittance,  yet  there  is  an  evident  irregularity  in  so  doing,  after 
the  condition  is  forfeited.  Where  a  conditional  surrender  is  forfeited,  and  it  was  desired 
that  the  old  surrender  should  be  taken  up,  anc^  a  new  one  made,  tnit  the  lord  insisted  that 
Ifae  mortgagee  should  be  admitted,  and  pay  a  fine,  and  caused  proclamation  te  be  made  for 
tbat^rpose,  the  Conrt  of  Chancery  refused  to  interfer,  except  to  direct  an^issne  to  tij  the 
qnestm,  whether  the  lord  was  bound  by  custom  to  accept  the  second  surrender;  2  van. 
B67. 

t  A  release  which  would  operate  to  the  prejudice  of  the  lord  could  not  be  supported; 
see  6  Vin.  Cop.  Z.  a;  1  Leon.  102;  Gilb.  Ten.  118.  193. 

t  But^a  person  having  only  a  contingent  interest  cannot  smrender,  vide  ante,  p.  S81. 
and  as  it"  seems  now  to-be  settled  that  a  snrrender  cannot  operate  by  estoppel,  it  follows 
that  a  surrender  cannot  at  law  be  a  bar  to  such  contingent  or  executory  interest:  see  8  Bro. 
Ch.  C,  $86:  1  Ves.  280:  8  T.  R.  865:  11  East.  186,  6  B.  It  A.  6^6;  9  Mod.  488:  I 
Prest.  Ab.  841:  10  Ves.  688:  4  B.  It  A.  808:  2  Bl.  1215:  8  P.  Wms.  872:  Co.  litt  191. 
a.    And  as  to  £itaiJt»  vidc^mte,  p.  884. 


COPYHOLD,  ESTATE  OF,— .ftr  to  the  Surrender.  283 

4,  Jh  to  Sftrrendera  to  the  uses  of  a  im7/.*  Prior  to  tbo 

1.  Dos,  D.  Nbthercote,  v.  Bartle.  H.  T.  1822.  K.  B.  5  B.  &  A.  492;  S,P"*»n««''- 

C.  1  D.  &R.  8K  ?*"i9rt 

By  the  customs  of  a  manor^  a  feme  covert  was  allowed  by  will  to  pass  ^ie**  a  sorrendir 
copyhold  lands,  provided  she  had  previously  surrendered  by  herself  and  hus-    r  4 1  ]  1 
band  to  the  use  of  her  will;  and  she  herself  had  been  examined  separate  and  of  copy 
*  Vide  aniey  passim,  bold*  to  tbo 

t  Tbw  ststata  wma  ontitled  An  Act  to  remove  certain  DiiBcaUiea  in  the  Disposition  orn*|Bsof  a 
Copyhold  Estates  by  Will      It  proceeds,  '*  Whereas  by  the  custom  of  certain  manors,  co-  will,  vvas 
pybold  estates  of  such  manors  pass  by  the  last  will  and  testament  of  tlie  copyhold  tenants 
thereof,  declaring  the  uses  of  sarrenders  made  for  that  parposo;  and  whereas  mach  incon- 
vonience  has  arisen  from  the  necessity   of  making  sach  surrenders;  for  remedy  whereof, 
mav  it  please  yonr  Majesty  that  it  may  be  enacted,  pnd  be  enacted  by  the  King's  most  ex- 
Cf  ifent  Majesty,  hy  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
oonnDODS  .in  this   present  parliament   assenibled,  and  by  the  authority  of  the  same;  that  i|i 
all  case>  where,  by  the  cnstom  of  any   manor  in  England  or  Ireland,  any  copyhold  tenant 
•f  snch  manor  may,  by  his  or  her  last  will  and  testament,  disposi*  of  or  appoint  bis  or  h^r 
copyhold  tenements,  the  same  having  been  forrcndeied  to  such  osesav  sboald  be  declared 
by  sach  last  will  and  testament,  every  disposition  or  charge  made  or  to  be  made  hy  any 
saeb  last  will  and  testament  by  any  person  who  shall  die  sfler  the  passing  of  this  act  of  ooy 
aach  copyhold  tonemonts,  or  of  any  right,  title,  or  interest  in  and  to  the  same,  shall  be  as 
valid  and  offeetoal  to  all  intents  and  purposes,  although  no  surrender  shall  have  been  made 
lolbeaae  of  the  last  will  and  testament  of  snch  person,  as  the  same  would  have  been  if  a 
•srrenderhad  been  made  to  the  use  of  such  will.      2d    Provided  also,  and  it  is  hereby  fur- 
ther enacted,  that  no  person  entitled,   or  claiming  to  bo  entitled,  to   copyhold  lands,  tene- 
ments,, or  hereditaments,  in  consequence  of  any  testamentary  disposition,  shall  he  entitled 
|o  be  a4mitt«d  to  the  same,  by  virtue  of  any  thing  in  this  act  contained,  except  npon  pay- 
ment of  all  such  stamp  duties,  liees,  and  sums  of  money,  as  would  have  been  lawfully  due 
and  payable  in  respect  of  the  snrrendering  of  such  copyhold  lands,  tenements,  or  heredita-    • 
moBts,  to  the  nso  of  snch  will,  or  in  rettpect  of  the  presenting,  registering,  or  enrolling  such 
aarrend  ;r,  had  the  same  lands,  tenements,  and  hereditaments,  been  surrendered  to  the  nse 
of  the  will  of  the  person  so  disposing  of  the  same;  all  such  stamp  duties,  fees,  or  sums  of 
money  due  as  aforesaid,  to  be  paid  in  addition  to  the  stamp  duties,  fees,  or  sums  of  money 
dam  or  payable  on  the  admisBion  of  ancb  person,  so  entitled,  or  claiming  to  be  entitled   to 
the  same  copyhold  lands,  tenements,  or  hereditaments;  and  the  stamp  duties  to  be  affixed 
to  the  oopy  of  admission.     Sd.  Provided  always,  audit   is  hereby  enacted  and  declared, 
that  naithing  in  this  act  contained  shall  be  construed,  deemed,  or  taken  at  law,  .or  in  equi- 
ty«  to  cender  invalid  or   ineffectual  an>  devise  or  disposition  of  any  copyhold  lands,  tene- 
ments,-or  hereditaments,  which  would  be  valid  and  effectual,  if  this  act  hud  not  been  made;  ^ 
or  to  render  valid  and  effeetuai  any  devise  or  disposition  of  any  copyhold  lands,  tenements, 
or  heredttameots,  or  of  any  right,  title,  or  interest,  in  or  to  any  copyhold  lands,  tenements, 
or  hereditaments,  which  wonki  be  invalid  or  ineffectual,  if  a  surrender  had  been  made  to 
the  nse  of  the  last  will  and  testament  of  tb<*  person  attempting  to  dispose  of  the  same  by 
will,  any  thing  heroin-before  contained  to  the  contrary  notwithstanding."     This  ac\  passes 
the  legal  estate,  provided  the  .will  bequeaths  the  equitable  interest     **  But,**  adds  Mr.  Co- 
ventry, in  his  notes  to  Watkins,  vOl.  1.  p,  208.  «*ir  it  cannot  be  collected  from  the  words 
or  conteit  of  iho  will,  that  the  beneficial  inlerest  in  the  copyhold  tenement  is  intended   to 
pass,  it  may  be  fairly  questioned  whether  the  act  will  supply  a  surrender,  the  effect  of  which 
would  be  to   include  copyholds  in  a  general  devise  of  real  propertv.     It  is  true,  that  when 
a  surrender  has  been  made  of  copyhold  lands  to  the  use  of  a  will,  general  words  will  em- 
brace them;  becanse  the  Court  views  the  cirt-umstance  of  a  testamentanr  surrendor  as  evi- 
dence of  an  intention  to  affect  the  copyholds  by  the  will;  Hawkins  v.  Leigh,  1  Atk.  888; 
Cbnlliav.  Casbum,  Pr.  Ch.  407;  Milbonrn  v,  Milbourne,   1  Cox,  248.     But  when  no  sur- 
render hns  been  made,  and  a  general  devise  occurs,  the  presumption  prima  facte  is,  that 
the  coyholds  are  not  meant  to  be  included  in  the  will,  as  there  is  nothing  indicative  of  an 
intention  to  devise  them.      A  question   then  arises,  whether  the  act  supplies  the  surrender 
in  this  instance;  if  it  does;  the  copyholds  belong  to  the  devisee;  if  not,  they  descend   to 
the  heir.     Qn  the  part  of  the  latter,  it  is  open  to  contend,  thai  the  act  is  founded  on  the 
principle,  that  the  copyholds. shall  be   in  substance  or  in  expression    devised  by  the  will; 
that  it  supplies  the  mere  surrenders  to  will,  leaving  that  instrument  to  determine  whether 
tlie  aid  of  the  sUtute  be  required;  that  it  does  not  supply   intention,  and  therefore,   where 
no  intentran  to  devise  can  be  fastened  on  the  copyholds,  either  in  terms  or  by  implication, 
the  staioto  i«  unavailing;   that  the  true  question  for  consideration  is,   not  what  .«he  effect 
would  havo  been  if  the  tesUtor  had  actually  surrendered  to  will,   but  what  was  his  inten- 
tion; if  be  had  actually  surrendered,  that  circumstance  may  be  fairlv  adduced  in  favor  of  a 
dMbtful  devise;  but  where  no  doubt  exists,  where  there  is  nothing  on  the  face  of  ihe  instro- 
mODt  which  woald  induce  a  belief  that  the  testator  meant  the  copyholds  to  pass,  especially 
if  tbero  be  other  lands  to  satisfy  the  general  devise,  there  can  be  no  pretext  why  the  sU- 
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evMDtiiit  t«  apart  from  her  hushanci  as  to  fhe  consent  thereto.  A  feme  covert  being  seised 
*^r*h*^?*'^  of  cop\h  id  lands  olthis  nia  .  r,  made  her  will  suS^^q'ieiitly  to  the  statute  55 
**r  Vl2**l  ^'  '^'  ^"^. '^i^ho"^  *"y  surrender  bv  herselfand  her  husband,  or  any  separate 
•vwe*  and  ©lamination,  as  required  by  the  cus*  ^msof  the  manor.  On  the  question  being 
has  been  on  raised,   whether  the  copvholds  passed  by  such  will,  the  Court  held,  that  they 

ly  rendered  tate  shonld  Bappty  that  belief,  and  pas^  the  r.opvholds  to  nsea  not  clearly  designated  by  the 
vnoeceeaa  testator;  the  general  words  in  a  will  have  been  uniformly  held  to  import  intrinsically  no  in- 
tention to  devise  copyholds  before  the  staute.  nnd  the  .ict  cnutiously  abstains  from  effect- 
ing in  other  alteration  than  in  supplying  a  snrrender  generally  lo  every  clearly  manifested 
intention  to  devise;  that  the  rule  before  the  statute,  as  propounded  by  Lord  C  Erksioe,  m 
Holmes  V.  Coghill,  12  Ves.  216.  was,  **  that  the  Court  supplies  the  surrender,  bnt  not  the 
vill;  that  there  must  be  tbp  will;  then  the  Court,  informed  of  the  intention  by  that  wiU» 
completes  it  by  supplying  the  surrender;''  that  this  rule  must  still  be  reported  to  as  guiding 
the  appMcation  of  the  statute;  and,  lastly,  that  the  act  expressly  specifies  ihat  the  surren- 
der is  to  be  supplied  only  in  cases  where  the  copyhold  would  have  passed,  if  the  surrender 
had  been  actually  made,  which  excludes  its  operation  in  all  other  cases,  and  eonseqnently 
in  the  one  under  consideration.  On  the  part  of  the  dMvisee  it  may  be  argued,  that  the  act 
applies  to  every  case  in  which  copyhold  lands  would  have  been  comprised  in  the  will,  if 
there  bad  been  antecedently  or  subsequently  a  snrrender  to  the  use  of  the  will,  so  that  the 
aet  stands  in  the  place  of,  and  is  equivalent  to,  a  surrender  to  the  will,  giving  it  in  fact  & 
eonstrnetion  which  it  would  not  have  received  unless  the  act  had  passed ;  and  that  if  thti 
ifvere  not  the  sound  interpretation  of  (be  statute,  testators  would  bo  misled  by  an  impression 
(which  has  certainly  gone  abroad)  that  copyhold  lands  will  now  pass  by  any  general  wordft 
that  will  carry  freeholds.  On  this  view  of  the  question,  the  orguments  obviously  prepon- 
derate in  favour  of  the  heir:  but  an  eminent  gentleman,  to  whose  opinion  great  defereoee 
is  due,  has  inclined  to  the  side  of  the  devisee;  see  S  Pros.  Abs.  180." 

*  Unless  a  special  cuHtom  rendered  it  unneccs!4-try;  Liti.  Kep.  "26;  Bac.  Ah.  Cop.;  Co. 
Eot.  124;  2  £q.  Ca.  Ab.  43.  But  though  a  surrender  was  thiin  essential,  and  is  so  now 
under  certain  circumstances  to  the  transfer  of  the  tenant's  interest  in  copyholds  to  a  stran- 

§er,  and  the  will  made  by  a  declaration  of  the  usos  of  such  surrender,  yet,  if  a  copyholder 
evise  his  tenements  held  by  copy,  without  surrendi^'ing  them  to  the  use  of  his  will,  a  court 
of  equity  will  in  some  cases  effectuate  such  devise  by  supplying  the  defect,  and  compel  the 
heir  to  surrender  tlie  premises  according  to  the  testamentary  disposition.  But  equity  will 
not  interfere  in  a  capricious  or  arbitrary  manner.  If  the  necessity  or  justice  of  tlie  case  does 
not  demand  it,  the  claimant  must  be  \eft  to  his  fate,  and  the  heir  is  not  to  be  disinherited 
where  it  would  be  consistent  with  justice  that  he  should  succeed.  In  cases  of  a  moral  obli- 
gation, as  a  provision  for  n  wife,  see  3  Ch,  Rep,  187-8;  Gilb.  Eq.  Rep.  121.  2  P.  Wms. 
489;  1  Atk,  3^8;  3  id,  1811  3  Bro,  Ch  Rep,  170,  188,  229,  231,  286;  1  Ves.  228;  2  id. 
164,  582;  3  id,  05;  5  id.  557,  563;  10  id,  589;  16  id,  90;  or  chlid;  see  1  Ch,  C,  263-4;  3 
id,  106,  187-8;  1  Vem,  132;  2  id,  164;  1  Salk,  187;  3  id,  84;  2  Freem.  234;  )  P,  Wnw, 
60,  and  n,  1;  2  id,  178,  489;  3  id.  285,  n,  A.;  6  Vin,  Cop,  M,  a,  pi,  19;  ib,  pi,  20;  2  Br,  P, 
C,  281;  1  Atk,  388,  389;  3  id,  181,  191,  585;  1  Ves,  22^:  2  id,  164,  582;  I  Ves,  & 
B,  406;  2  id,  3:^;  or  in  favor  of  creditors;  Cary's  Rep,  9,  10;  3  Salk,  84;  Gfilb,  Eq.  Rep. 
96;  3Ch,  Rep,  187;  1  P.  Wms,  443;  3  id,  98,  and  n,  2,  and  322;  Ca,  Temp,  Talb,  78;  3 
Atk,  73,  181;  I  Ves.  nh;  S,  C,  1  Dick,  132;  2  Ves.  164,  582;  1  Br,  Ch,  Rep,  273;  2  id, 
325;2  Cox,  Ch,  Ca.  397;  5  Ves,  563;  12id.  136;  1  Ves.  &  B,  406:  or  a  purchaser  for  vahiable 
consideration;  2  Ch,  Rep^  V18;  2  Vem,  163;  Supp.  Vin.  Abr,  Cop,  M,  a,  s,  3,  pi,  3;  the  Court 
will  aid  the  defect,  and  decree  the  heir  to  surrender.  When  the  equity  is  equally  balanced,  the 
Court  does  not  interpose;  so  that  a  surrender  will  not  be  supplied  against  the  customary  heir 
.  being  a  child  of  the  tesrator,  unless  such  heir  is  provided  for;  but  a  provision  made  for  him, 

either  by  the  parent  or  aliunde,  brings  him  within  the  rule,  witliout  regard  to  the  amount  of  such 
provision;  1  Salk,  187;  1  Eq,  Ca,  Ab,  123;  3  Bro,  Ch,  R,  231;  Gilb,  E,  R,  121;  6  Vin, 
Cop,  W,  E,  pi,  12;  1  Atk,  386;  2  Vin,  265;  6  Vin.  Cop,  M,  a,  pi,  30;  1  Eq,  Ca.  Abr,  124; 
Lord  Rosslyn,  however,  in  a  recent  case.  Hill  v,  Downton,  5  Ves,  5,^)7,  expressed  his  sur- 
prise that  the  rounsel  should  tliink  of  going  into  the  state  of  the  testator's  family,  and  ob- 


g-yt  you  to  seek  into  the  circum.«<tances  of  the  heir  at  law.  But  these  observations,  so  far  as 
they  go  to  o\  eriiim  the  doctrine-  just  stated,  apprar  to  be  founded  on  a  mistaken  view  of 
Lord  Alvanly's  judgment,  in' Chapman  v,  Gihyon,  3  Brown's  Ch.  C.  229;  and  Lord  Alvanly 
himself  at  a  subsequent  period,  in  his  observntion.«  on  the  cat^e  of  Hill  v.  Downton,  which 
will  be  found  in  the  Appendix  to  Sugden's  Treatise  on  Powers,  declared,  tliat  if  the  case  of 
ft  son,  wholly  unp'-ovided  for,  were  to  conje  before  him,  he  bhould  hcsitat*>,  notwithstand- 


adoptod  the  opin- 
ion of  Lord  A I  vanity,  and  held,  thnteven  nn  against  a  grand -child,  the  want  of  a  surrender 
ought  not  to  be  supplied.  nn'e.'«  he  hart  a  provision  in  some  other  way.     In  that  cupo.  it 
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did  not,  on  the  ground  that  the  statute  supplied  the^ant  of  formal  siH^renders  [413    ) 
only;  and  observed:  the  surrender  in  this  case  was  matter  of  substance,  and^y  hj  the 
particularly  required  to  be  accompanied  by  the  separate   examination  of  the  **  ^®^*  ^' 
wife.     The  object  of  the  statute  was  to  prevent  any  inconvenience  arising  from  .  '  J 

a  mere  omission  to  surrender  in  the  case  of  an  adult  legally  capacitated.      But  J^hwrit  is 
WM  merely  stated  that  tlie  heir  inherited  no  o:hor  land;  and  an  inquiry  waj  aircclcd  wheth- 
er the  defendant  had  a  proviftion,  and  hh  to  the  natnre  and  extent  of  it.     But  it  doei  not 
seem  material,  whether  the  younger  children  be  otherwiHe  provided  for  or  not;    1  Salk,  187; 
10  Mod.  471;  6  Vin.  Ab.  56.  pi.  20.  57,  pi,  24;  :\  P.  Wma.  283;  though  it  must  be  confea- 
jied  that  some  of  the  cases  appear  to  have  proceeded  on  the  principle  that  it  was  neceflsary  to 
take  into  consideration  the  situation  of  those  parties;  1  Eq.  Ca.  Ab.  124;  2  Bro.  Ch.  C.  64;  1 
Cox,  248.     And  if  the  heir  be  not  alineid  descendant,  but  only  a  collateral  relation  of  the 
testator,  the  defect  wiJl  be  supplied  in  favour  of  a  wife^  though  such  heir  be  totally  destitute 
of  provisi'^n;  3  Bro.  Ch.  Ca.  229;  1  Atk.  386.     And  if  a  copyhold  be  devised  to  a  person 
for  whom  the  testator  was  obligated  to  provide,  as  a  wife  for  mstance,  with  remainder  over 
to  a  person,  to  whom  such  obligation  would  not  extend,  as  to  a  nephew  or  niece,  the  Court 
will  aid  the  particular  devise,  but  not  the  remainder  over.     The  limited  interest  shall  be  sap' 
ported,  but  the  residue  shall  result  to  the  customary  heir;  3  Bro.  Ch.  C.  170.     So  if  a  do- 
Vise  for  the  payment  of  debts,  .md  subject  to  such  payment  to  strangers,  it  seems  to  follow, 
on  the  same  principle,  that  the  heir  shnll  not  be  compelled  to  surrender,  or  make  a  title  to 
more  than  is  sufficient  to  satisfy  the  debts,  for  the  heir  has  equal  equity,  at  least  with  the  de- 
visee, and  whore  the  equity  is  equal,  the  law  must  prevail;  2  Bro.  Ch.  C  386.     But  if  the 
devisee  be  to  persons  within  such  obligation,  a  surrender  shall  be  supplied;  though  tlie  es- 
tate for  which  it  is  supplied  be  in  remainder.     Where,  therefore,  tne  heir  was  not  tvholly 
unprovided  for,  equity  supplied  the  want  of  a  surrender  in  favour  of  a  second  son,  altboush 
the  devise  was  in  remainder  expectant  on  the  decease  and  failure  of  issue  of  the  testators 
heir,  and  though  other  provision  was  made  by  the  will  for  such  second  son;   Ca.  Temp.  Talb. 
35;  3  P.  Wms.  385-6;  and  see  3  Atk.  191;   Dick.  422:  3  Ves.  191;  AmbI,  430;  15  Ves, 
390;  and  as  to  latids  ofGavel-kiud  and  Borough-English  Tenure,  see  2  Vem.  165.     But 
though  a  surrender  of  copyholds  shall  no;  be  supplied  against  the  heir  in  favour  of  volunteers, 
ret,  as  the  testator  has  a  power  to  devise  bis  freehold  to  whom  he  pleases,  if  be  devise  bis 
freeholds  to  his  heirs,  and  his  copyholds  to  a  stranger,  the  heir  shall,  in  many  cases,  be  put 
to  his  election;  see  Frank  v.  Standish,  15  Ves.  391.  n.;  and  1  Bro,  .C,  C,  688,  n;  3  Vee. 
191.     But  in  order  that  a  customary  heir  may  be  put  to  an  election,  it  has  been  held  requis- 
ite, that  the  intention  of  the  testator  to  dispone  of  that  which  the  heir  claims  as  descending 
to  him  should  distinctly  appear;  see  AmbJ.  430;  2  Eden's  Rep.  187;  13  Ves.  175;  1  Ves. 
120.     But  although  a  devise  made  under  general  words  of  an  unsurrendered  copyhold  estate 
has  not  been  held  sufficient  to  indicate  an  intention  on  the  port  of  the  testator  that  his  heir, 
taking  benefits  under  his  will,  should  elect  between  those  benefits  and  the  copyhold  estate, 
where  such  words  could  be  satisfied  by  their  nppiicalion  to  freehold  property;  13  Ves.  163; 
vet,  where  will  disclosed  a  manifest  intention  to  devise  a  copyhold  estate,  which  had  not 
fieen  previously  surrendered,  the  heir  w^as  compellable  to  elect;  3  Ves,  67.     And  in  a  ve- 
ry recent  case,'where  A.  devised  all  his  freehold  horeditaments  to  trustees,  anddirected  tliem 
to  sell  the  same,  and  also  his  copyhold  hereditaments,  superadding  this  expression,  *'  and 
which  I  have  surrendered  to  the  use  of  this  my  will;"  and  to  invest  the  money  produced  by 
the  sale  in  securities,  and  out  of  the  interest  to  pay  certain  annuities  to  his  widow  and  daugh- 
ters, nnd  his  son  B.,  w  ho  was  his  customary  neir;  directmg,  that  in  case  B,  disturbed  uie 
will,  by  making  any  claim  to  any  part  of  his  estate,  the  trustees  should  stop  payment  of  his 
annuity;  and  the  testator,  at  the  time  of  his  death,  was  seised  of  two  copyhold  estate,  one  of 
which  only  he  had  surrendered  to  the  use  of  his  will;  and  B.  af\erwaras  devised  the  unsur- 
rendered estate  to  his  wife;  his  honour,  the  V ice-Chancellor,  after  niling  that  the  expression, 
and  which  I  have  surrendered  to  the  use  of  my  will,  was  not  intended  by  the  testator  as  an 
exception  to  the  generality  of  the  disposition,  and  that  the  copulative,   and,  distinguished 
the  case  from  that  of  Wilson  v.  Mouut,  3  Ves.  191.,  decreed  that  the  customary  heir  must 
elect  to  tflke  either  under  or  against  the  will;  Wirut.  v.  Finch,  2  Sim.   &  Stu.  229.     Bat 
since,  to  the  putting  of  an  heir  to  an  election  it  is  necessary  that  the  intention  of  the  testa- 
tor should  distinctly  appear,  unless  such  intention  be  cleariy  manifested,  no  election  will  a- 
rise.     'I'herefore,  w^ere  a  tester,  being  seised  of  freehold  and  copyhold  estates,  which  lay 
intermixed,  and  the  copyhold  part  whereof  ho  had  omitted  to  surrender  to  the  use  of  his 
will  a(\er  devising  a  freehold  messuage  to  two  persons  for  their  lives,  devised  all  the  resi- 
due of  his  real  and  personal  estate  to  trustees  to  be  sold;  and,  after  directing  >he  paymont  of 
his  debts  out  of  the  sale  monies,  gave,  among  otlier  legacies,  500/.  to  his  neir  at  law,  and 
bequeathed  tlie  residue  to  the  nephews  and  neices  of  a  deceased  brother,  one  of  which 
nephews  was  the  heir  at  law:  on  tne  question  whether  the  heir  ought  not  to  elect  between 
the  benefits  under  the  will  and  the  copyhold  premises,  the  testator's  intention  was  held  to 
be  so  clearly  marked,  as  to  put  the  heir  to  his  election;  Judd  v.  Pratt,   13  Ves.  163.     The 
Ix>rd  Chancellor,  upon  the  appeal  of  this  case  (see  15  Ves.  o90.)  said:  it  was  not  the  ordina- 
ry question  whether  tlie  want  of  a  surrender  was  to  be  supplied,  but  whether  the  testator 
had  manifested  an  intention  to  pass  the  copyhold  estate,  which  was,  however,  only  another 
mode  of  expressing  the  same  idea:  as,  if  he  had  manifested  that  intention,  all  the  cases  prov- 
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mere  mat  when  a  private  examination  is  an  essential  part  of  the  surrender,  the  legislature 
IP'^  ^\  never  intended  to  cause  an  omission  in  that  important  particular.  Such  au 
r  415  1  ^x^®'*^^**^  ^^  *^®  statute  .would  be  pregnant  with  the  most  serious  consequen* 
And  ia  ^^^'  The  rule  of  construction  laid  down  by  Lord  Coke,  2  Inst,  286.  is  exact- 
deed ,  if  a  ly  applicable,  that  if  a  case  be  out  of  the  mischief  intended  to  be  remedied  by 
special  CU8  a  statute,  it  should  be  considered  to  be  out  of  the  purview,  although  it  might 
torn  were  be  within  the  words.  See  5  Ves.  Jun.  401 ;  2  Saund.  385;  3  P.  Wms.  SSS; 
alleged  to  j  j  jjast,  327;  1  Ves.  229. 

partyTrom  ^'  ^^^J  ^'  ^^^^  ^  Danvers  H.  T   1806,  K.  B.  7  East,  299. 

surrender  A  doubt  was  started,  whether,  without  a  castom  to  surrender  to  the  use  of  a 
ing  to  the  will  expressly  found  in  a  verdict,  the  court  could  infer  such  a  custom.  In  an- 
uses of  a  gwer  to  which,  the  judges  said:  that  upon  the  facta  stated  in  the  special  case, 
will,  it  Ij^sfij^y  ^oy]^  assume  the  existence  of  such  acui^tom,  especially  as  their  decisioa 
it^'couMnot  ^^°"^^  not  conclude  the  defendant  from  bringing  another  ejectment.f 

be  suppor    ed  that  Uie  Court  would  supply  ihe  surrender  for  creditors,  the  wife,  or  children.     That  the 
ted ,  ( S        question,  therefore,  was,  properly,  whether  the  words  "  all  the,  residue,  and  remainder,  of 
Bro.  Ch.      my  real  estate,  whatsoever  aud  wheresoever,  and  of  what  nature  or  kind  soever,'*  manil^sted 
O.  286;)      ^o  intention  to  pass  copyhold  estate;  and  that  the  Courts  had  in  all  these  oases  raid,  that 
aed  9tia>re.  those  wordB  were  not  a  sufficient  indication  of  that  purpose,  except  for  the  satisfaction  of 
debts;  that  it  came  therefore  to  the  same  thing;  if  the  intention  was  manifest,  the  surren- 
der would  be  supplied,  and  the  case  of  election  arose;  but  that  the  same  authorities  i^bich 
bound  him  to  say  the  intention  was  not  manifest,  bound  him  also  to  say  it  was  not  manifest 
for  the  purpose  of  raising  a  case  of  election.     Where  a  testator  dispensed  -of  copyhold  pro- 
pnerty  that  bad  not  been  surrendered  to  the  uite  of  his  will,  and  the  neir  at  law,  by  commis- 
sion of  certain  acts,  was  considered  as  having  elected  to  take  under  the  will,  his  devisee  was 
held  bound  by  such  election:  I  Ves.  234;  and  see  Mr.  Stalman's  Treatise  on  the  Law  and 
Doctrine  of  Election  and  Satisfaction,   applicable  to  Real  and  Personal  Property,  part  S. 
ch.  4. 

In  the  case  of  Kettle  v.  Townsend,  1  Salk.  187.  Lord  Somers  declared  that  such  surreD- 
der  should  be  supplied  in  favor  of  a  grandchild;  but  his  decree  was  reversed  in  the  House 
of  Lords.  Lord  Uardwicke,  in  the  case  of  Elton  v.  Elton,  3  Atk.  508.  said,  that  the  Court 
would  not  ■upply  such  surrender;  and  he  seemingly  alluded  to  the  case  of  Kettle  v.  Towns- 
end  in  that  or  Goodwin  v.  Goodwin,  J  Ves.  S^;  and  it  was  before  recognized  in  the  case  of 
Strode  v.  Lord  GaulklaQd,  2  Vem.  625;  and  see  1  Vem.  121 .  In  opposition  to  the  doctrine 
laid  down  by  the  House  of  Lords,  there  are,  however,  the  dicta  of  Sir  Jotm  Trevor,  1  P. 
Wms.  61.  n;  Lord  Somers,  1  Salk.  187;  Lord  Harcourt,  1  P.  Wms  61.  n:  Lord  Chancellor 
Cowper,  id.  and  Prec.  in  Ch.  477:  and  see  2  Freem.  197;  and  SirR.  P.  Arden,  3  Bro.  Cb. 
Ch.  231.  In  the  case  of  Allen  v,  Poulton,  1  Vem.  121:  Sir  W,  Fortescue  supplied  such 
surrender  against  the  eldest  son  of  the  testator,  though  perhaps  that  was  on  the  principle  that 
the  person  claiming  under  a  will  must  admit  the  whole.  This  case  would  therefore  appear 
to  miliute  against  the  decision  of  the  House  of  Lords;  and  in  Perry  y.  Whitehead,  6  Ves. 
544.  where  a  bill  was  filed  by  five  grand-daughters,  devisees,  stating  that  the  copyhold  prem- 
ises havinx  been  surrendered  by  the  testatrix  upon  mortgage,  no  mirrender  was  necessary  to 
the  use  of  nis  will;  and  that,  if  it  were  necessary,  the  want  of  it  oucht  to  be  supplied  in  e- 

Suity;  and  the  counsel  for  the  plaintiff  relied  on  the  above  in  5  Ves.  56:);  3  Bro.  Ch.  Ca, 
31;  I  P.  Wms.  61;  and  2  Freem.  197;  Lord  Chancellor  Eldon  observed,  that  when  a  lega- 
cy is  given  to  a  grand-child,  in  order  to  carry  interest,  there  must  be  something  more  than 
merely  giving  the  legacy,  and  something  showing  that  the  testator  put  himself  in  loco  parentis; 
and  held,  that  the  rule  laid  down  by  the  House  of  Lords  could  not  be  reversed  in  a  conrt  of 
eqnity,  but  must  remain  till  altered  by  the  House.  He  therefore  dismissed  the  bill,  but  said 
it  was  impossible  to  give  co^ts  where  the  plaintiffs  had  so  much  encouragement  from  dicta- 
In  the  case  of  Fnrsake  v.  B«binson,  Free,  in  Ch.  470.  the  Master  of  the  Rolls  refnied 
to  fiipply  a  surrender  on  behalf  of  a  natural  child;  and  the  doctrine  was  recognized  by 
Lord  Hardwicke  in  that  of  Tudor  v.  Anson,  2  Ves.  582, 

Length  of  possession  will  oreate  a  presumption  of  a  snrrender  to  will  having  been  Dado» 
when  the  conrt  rolls  are  lost;  I  Vern.  196;  2  Freem.  106;  1  Ves.  284,  So  in  all  cases  of 
necessity,  as  when,  from  any  particular  circomstanoes,  no  coort  can  be  held  to  give  effect 
10  SBch  dispoaUion  as  the  copyholder  may  be  desirous  of  making  of  his  estate,  equity  will 
supply  the  want  of  a  surrender;  4  Co,  6.  a:  8.  C.  Cro.  hllie.  252:  2  Vem.  684:  1  P. 
Wms.  884. 

1  And  as  the  second  section  of  the  act  denies  the  right  of  admission  to  any  person 
claiming  nnder  a  testamentary  disposition,  except  on  payment  of  soch  stamp  dttties  and 
fees  as  woold  have  been  pay.tble  on  the  i«nrrender  to  the  use  ef  the  will,  stewards  of  ma- 
nors may  be  still  induced  (o  recommend  the  copyhold  tenants  to  snneoder  to  the  uses  of 
their  wills,  as  heretofore,  leaving  the  act  to  operate  in  those  eases  only  where  a  copyhold- 
er cannot  conveniently  make  a  surrender  of  his  estate.  - 

t  In  the  case  of  Church  v.  Mondy,  16  Ves.  896.  Lord  Eldon  remarked,  fhai  the  Ceart 
•f  Chancery  would  hold  that  there  might  be  a  snrrender  to  Uie  nse  of  a  will,  tbeogh  no  ie- 
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8.  Doe,  d.  Ibbott  y.  Co^tmng.  H.  T.  •!794.  K.  B.  6  T.  R.  63.  A»  the  cm 

A  tenant  for  life  surrendered  all  his  copyholds  in  possessien,   reversion,  &c.  ^^ro^n^fy 
to  the  uses  of  his  will.     Afterwards  the  reversion  in  fee  descended  to  him,  and  oMraiTs  on 
after  such  descent  A.  made  his  will,  and  devised  all  his  copyhold  estates  to  ccr-  \y  „  a  dee 
tain  uses.     The  court  held,  that  the  reversion  did  not  pass,  as  it  was  not  in  luratioo  of 
him  at  the  time  of  the  surrender.  the  ases  of 

4.  SpRi!fo,  D.  TiTCHiR  ▼.  BiLEs.  M.  T.  1784.  K.  B.  I  T.  R.  435.  n.         1^  ***^  J 
A  person  being  seised  of  (bur  copyhold  tenements,  made  his  will  in  general  ^  ^^urrender 
terms,  and  afterwards  purchased  a  fifth  copyhold  tenement  held  of  the   same  p^^son  \aQ 
manor.     He  then  surrendered  all  his  copyhold  lands,  tenements  and  heredita-  n^^  sarren 
ments,  to  such  uses  as  by  his  last  will  and  testament  he  should  direct  or  ap-  d.^r  what 
point.     Two  questions  arose;  Isi,  whether  the  (bur  copyholds  passed  by  the  iio  bad  not, 
8urrend«»r,  containing  words  of  futuriiv,  bv  referring  to  a  will  which  was  then  l^uds  par 
in  being.     2d.  Whether  the  fifth  copyhold  purchased  after  making  the  will,  f^^l^^l  ^^ 
passed  by  the  will.  rend  J  ^i 

Per  Lord  Mansfield,  C  J.  Whether  the  surrender  has  relation  to  a  will  not  paas.* 
then  in  being;  it  is  clear  fi'omthe  surrender,  that  the  testator  meant  that  thcj^or  thoas 
copyholds  should  pass  as  well  as  the  freeholds;  for  the  words  of  the  will  are  parchased 
full.  Finding  afterwards  that  there  was  a  defect  as  to  the  copyhold  estate  for  aficr  mak 
want  of  a  surrender,  he  surrendered  them  to  such  uses  as  he  should  by  his  will  »"g  of  the 
direct.     The  testator  had  then  a  will,  whereby  he  had  clearly  declared  that  Ji^^  *  j,  ^^ 

stance  could  be  foand  v|)ott  the  records  of  the  manor  in  which  aneh  a  sarrender  bad  been  fore  the  inr 
made:  and  that,  even  if  a  cnatom  restraining  a  surrender  to  will  eoitd  be  clearly  shown,  render.f 
yet.  said  his  lordship,  there  mnst  be  some  mode  of  disposition  by  deed,  as  in  the  case  of  ens- 
temaiy  fseeholds.  the  want  of  which  the  oonrt  would  supply :  see  I  Evans,  St.  450.  And 
Bfr.  Bell,  in  his  edition  of  Brown *s  Chancery  Reports,  vol.  iii.  p.  286.  has  eiprsssed  an 
inclination  of  opinion  similar  to  what  has  been  just  stated,  but  has  shown  that  it  is  at  least 
dottlitfnl  whethe-  lerd  Thnrlow  laid  down  any  snch  general  proposition  as  that  attributed  to 
him  in  the^nargin  of  the  text. 

*  It  will  not,  therefore,  pass  lands  sabsequently  taken  in  exchange:  1  Bro.  Cb.  Rep.  568. 
and  15  Vet.  891:  or  a  remainder  that  afterwards  descends  to  a  tenant  per  antre  vie:  6  T. 
R.  63:  b  It  an  existing  surrender  to  will  has  been  held  to  support  a  devise,  so  as  to  include 
the  nitimute  remuiader  or  reversion  in  fee,  limited  by  u  subsequent  remainder  to  uses,  un- 
der which  there  never  had  beeo  any  admitunce:  2  Bl,  1046:  Foam's  Con.  R.  80: 16  Yes. 
527:  2  B,  &  A.  462:  and  see  4  Burr.  1956. 

t  In  Ward  v.  Ward,  ArobI,  299,  a  testator  recit<^  in  his  will  that  hn  was  seised  of  a  co- 
pyhold estate  (whereas  in  fact  he  was  not)  aAd  devised  all  his  real  estate,  Ac,  and  after- 
wards purehaeed  a  d  py  hold  tenement,  and  surr  ;ndered  it  to  such  uses  as  he  should  by  will 
anpoint,  and  afterwards  died  without  making  any  other  will  than  the  one  alluded  to.  Lord 
Hardwicke  was  of  opinion  that  the  copyhold  did  not  pass  by  the  will:  Ist,  because  the  sur- 
render was  to  a  folnre  appointment:  2d,  because  the  words  of  the  will  did  not  extend  to 
after-purchased  copyholds,  but  only  to  such  as  the  testator  was  seised  of  at  the  time  the  will 
wan  made* 

"On  principle,  however,"  says  Mr.  Coventry,  1  liVatkins,  o.  163.  n.  "there  is  ground  to 
contend  to  the  contraiy.  It  is  admitted  that  a  will  of  copyholds  is  not  to  be  construed  as  a 
will  of  freeholds;  it  is  m  the  nature  of  a  declaration  of  use,  and  being  ambulatory,  does  not 
take- effect  till  deatli,  though  dated  al  a  period  long  before  the  purchase  of  the  copyhold  ten- 
ement. The  surrender  and  will  are  parte  of  the  same  assurance,  the  one  adopting  the  other; 
bat  the  surrender  is  the  principal,  and  the  wiUtlie  accessary.  When,  therefore  a  surrender 
u  made  to  the  use  of  the  surrenderor's  will,  it  is  open  to  contend,  that  whatever  testamen- 
tary disposition  contains  the  transcript  of  his  will,  must  prescribe  the  use  to  which  the  sur- 
render was  intended  to  operate.  And  the  objection  that  the  testator  could  not  intend  to  in- 
clude lands  in  his  will  of  which  he  was  not  possessed  at  the  time  he  sat  down  te  pen  that  in- 
strument, does  not  apply  with  that  force  to  copyholds  as  it  does  to  freeholds;  for  by  the  sur- 
raider  to  the  use  of  his  wiU  it  is  evident  he  means  to  include  the  after-purchased  lands  ii|  the 
will  he  bus  previously  made,  which  therefore,  it  may  be  contended,  operates  as  a  republica- 
tion or  recognition  of  the  will  sufficient  to  support  it.  Questions  of  this  kind  can  now  but 
rarely  occur,  as  surrenders  are  usually  and  very  properly  made  *'to  for,  and  upon  such  uses, 
tmsts,  intents,  and  purposes,  as  the  said  A.  B.  "hall,  in  and  by  his  last  will  and  testament, 
already  made  or  hereafter  to  be  made,  direct,  give,  or  appoint  the  same."  But  if  a  sur- 
render be  supplied  by  the  late  act  55  G.  3.  it  is*  presumed  the  above  reasoning  roust  be  re- 
florted^o^  an  the  act  does  not  operate  to  render  Talid  any  devise  which  would  have  been  in- 
valid, if  a  sunrender  bad  actually  been  made.  And  it  should  also  be  observed,  that  if  the 
•unrnnder  be  to  such  uses  as  "are  or  shall  be  declared,"  a  purchaser  from  an  heir  at  law, 
who  eJaims  in  absence  of  a  devise,  must  be  satisfied  that  the  testator  made  no  will  containing 
a  Mnerul  devise  before  he  porohaaed  the  copyhold  aa  well  as  since.  See  Coventry's  Notes 
to  Watkios.  p.  166.  , 
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imd  was  shown  that  after  the  death  of  S  ,  the  defendant  being  relict,  entered, 
his  copyholds  should  pass;  and  it  would  be  strange  tn  say  that  the  surrender 
destroyed  his  intention.     A  will  speaks  at  ditferent  times  for  different  purposes; 
to  many  purposes   from  the  date,  to  other  purposes  from  the  testator V death. 
It  amounts  in  some  degroe  to  a  republication;  and  1  am  clear  that  the  surren- 
'    der  referred  to  that  will  which  should   be  in  existence  at  the  time  of  the  sur- 
renderor's death .     As  to  the  second  question,   whether  copyhold  lands  pur- 
chased afler  the  will  pass  by  such  will,  the  case  of  Harris  v.  Cutler,  T.  R,  10 
G.  3.  is  decisive  that  they  do  not. 
\  4*^  /.  6.  Doe,  d.  Pate  v  Davey.   M.  T    1774.  K.  B.  Cowp.  158;  S,  C.  Doe,  d, 
fiUo*a  Gibbons  v   Pott.  T.  T.  1781.  K.  B.  i  Doug.  716 

will  ope  A.  by  will,. devised  all  the  residue  of  his  estate  of  what  kind  or  quality  so- 

rates  as  a    ever,  to  B.     He  afterwards  purchased  copyhold  lands,  and  surrendered  them 
repnblica    <<  to  such  uses  as  he  should  by  his  last  will  declare  limit-  and   appoint.^     He 
tion,  80  as  subsequently  made  a  codicil,  and  thereby  ratified  and  confirmed  all  and  every 
the  wilf  to  '^®  g^^^s*  devises,  and  bequests,  in  liis  said  will,  except  what  he  had  altered  b/ 
the  date  of^^^  codicil;  and  desired  that  the  codicil   might   be  annexed  to,  and  taken  as 
the  codicil,  part  of,  his  will,  to  all  intents  ancl  purp  ^ses.     The  question  raised  was,  wheth- 
and  to  give  er  this  amounted  to  a  republication  of  his  will,  so  as  to  make  the  defendant's 
effect  to  a    purchased  copyholds  pass  by  the  residuary  devise.     I-iord  Mansfield  cited  the 
of'an  M       ^^^  ^^  Acherley  v.  Vernon,  as  reported  in  Com.  383.  (S.  C.'9  Mod.  68;  S.  C- 
tate  ac         ^^  Mod.  5 18.). where  the  testator  by  a  codicil,   reciting  that  he  made  his  said 
qaired  af     will,  added,"  I  hereby  ratify  and  confirm  my  said  will,  except  in  the  alteration, 
ter  tbe  date  aftermentioned  "     And  Lord  Chancellor  Macclesfield  decreed,  that  the  will 
of  the  will,  was.  confirmed  by  the  codicil;  that  the  testators  signing  and  publishing  his  co- 
dicil in  the  presence  of  three  witnesses  was  a  repubKcation  of  his  will,  and  botht 
together  made  but  one  will;  and  by  the^aid  will  and  codicil,  his  fee  farm  rents* 
and  assart  rents,  purchased  a^er  the  will,  did  well  pass;  and  his  lordship  said^ 
that  such  case  was  decisive  of  the  question.     See   1  Ve.-^.  437;  S.^C.  3  Atk. 
719;  1  id.  489;  Sid    285;*  12  id.  206;  ibid.  167;  I  Meriv.  285;  Ambl  487f 
4  Bro  C.  Rep.  2;  2  M.  &  S    13;  7  T.  R   i82;  2  B.  &  P.  ,500 
Aaditbaa       .6.  Hevlyn  v.  Heylym.  T.  T.  1774.  K.  B.  Cowp.  130;  S.  C.  Loffl.  604. 
been  long        A  testator  having  made  his  will,  and  purchased  other  copyhold  lands,  sur* 
settled,  that  rendered  them  to  the  uses  declared,  or  tb  be  declared,  in  and  by  his  iast  will 
cbMed°'     ®"*^  testament.     Lord  Mansfield,  Cf  J,  in  delivering  the  judgment  of  the  court 
lands  pass   of  King's  Bench,  on  this  will,  observed,  that  the  construction  of  the  surrender 
by  a  will     would  be  better  understood  bv  stating  the  nature  of  a  republication  of  a  will. 
[  418  ]    When  a  man  republishes  his  will,  the  effect  is,  that  the  terms  and  the  words  of 
coBtaining  the  will  should  be  coustrued  to  speak  with  regard  to  the  property  he  is  seised 
adescrip     oj'at  the  date  of  the  republication,  just  the  same  as  if  he  had  such  additional 
bletoiSem'  P^'^P®'^/  ^^  ^^®  *^"^®  of  making  his  will.     Therefore,  if  one  devises  lands  by 
when  snr  '  ^^  nQmc  of  B.,  C,  and  D  ,  and  purchases  new  lands,  and  republishes  his  will, 
rendered  to  the  republication  does  not  concern  such  new  lands,  because  the  will  speaks 
nsM  de       only  of  the  particular  lands,  B.,  C. ,  and  D.     But   if  the  testator  in  his  will 
clartdy  or  says,  "  I  give  all  my  real  estate,"  a  republication  will  aflect  such  newly  por- 
^?     a  ?      chased   lands,  because  it  is  then  the  same  as  if  the  testator  had  made  a  new 
the'^^ill  ^f  ^'^'      -^PPly  this  rule  to  tbe  case  of  a  surrender,  and  it  will  be  seen  that  the 
thecopybol  surrenderor  may  express  himself  so  as  to  make  it  relate  to  a  will  actually  made, 
der.  and  that  the  copyhold  lands  so   surrendered  will  pass  bv  it.      Suppose  a  testa- 

tor seised  of  copyhold  land:^  makes  his  will  without  a  surrender,  if  he  after- 
wards surrender  them  to  the  use  of  his  will,  such  surrender  will  clearly  make 
his  will  good,  and  is  effectual  to  pass  them.  The  court  accordingly  held,  that 
the  newly  purchased  qopv  lands  in  the  case  before  ihem,  passed  to  the  same 
uses  as  were  declared  of  the  other  lands  mentioned  in  the  will, 

*  In  this  case  A.  B.  purchased  and  was  admitted  to  certain  copyhold  premises,  and  at  the 
same  court  surrendered  the  land  *'to  th«  use.«i  of  the  last  will  and  testament  of  him  the  said 
A.  B.,  declared  or  to  be  declared  concerning  the  same.'*  The  Lord  Chancellor  held  these 
copyholds  to  be  included  in  the  will,  because  tbe  uses  therein  might  aptly  embrace  them;  but 
if  tlierehad  been  two  sets  of  uses  in  the  will,  carrying  benefits  to  .different  devisees,  the 
Court  ontertained  considerable  doubt  whether,  in  that  case,  the  after-purchased  lands  could 
be  hold  to  pass  bv  tlic  will. 
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7.  DcZjD.  ToPFiELD  V.  TopFiELD,  E.  T    1809.  K.  B.  !  I  East.  «4e. 

In  this  case  it  appeared,  that  certain  copyholds  had  been  surrendered  out  ofAa  tba  lord 
court,  to  a  testator's  use,  on  the  10th  of  October,   1793;  that  before  that  sur-  "  ^^}y  **"• 
render  was  presented,  and  before  the  testator  had  been  admitted  upon  it,  to™^*^"'®^ 
wit,  on  the  14th  of  November,  1793,  the  testator  surrendered  the  same  into  the  a^,!JJnJ4r* 
hands  ol  two  customary  tenants,  to  the  use  of  his  will.     On  the  17th  of  June,  to  wtlld«M 
1795,  and  not  before,  these  surrenders  were    presented  to  a  court  holden  for  not  paM  « 
the  manor,  and  the  testator  was  then  admitted.     The  question  brought  before  ^y  »?*•'•* 
the  court,  was,  whether  the  surrenderee  of  a  copyhold  could  himself  surrender  Jpj'jj^'"* 
to  the  use  of  his  will,  before  the  surrender  for  his  use  was  presented,  and  be-^^^  ^^J[* 
fore  he  was  admitted;  and  if  he  did,  whether  his  admittance  afterwards  would  ed  in  the 
make  that  surrender  to  the  use  of  his  will  valid.     The  court  said:. until  ad-tamodar 
mittance,  the  surrenderor  is  the  only  person  to  whom  the  lord  can  look  as  his  ^'** 
tenant,  and  he  is  the  person  to  discharge  all  the  services.     The  surrender  so 
far  binds  the  lord,  that  the  surrenderor  cannor  surrender  to  any  other  person, 
but  the  whole  legal  estate   remains  in  the  surrenderor.     Then,  although  the 
party  was  afterwards  admitted  on  the  flrst  surrender  made  to  him.  such  admit- 
taace  could  not  operate  by  relation,  so  as  to  render  valid  the  surrender  to  th0 
use  of  his  will.     The  consequence  is,  that  the  copyholds  are  undisposed  of.       ^JP^j^J 

8.  Doe,  d.  Shewbn  v.  Wroot.  E.  T.  1804.  K.  B.  5  East,  132;  S.  C    1      ^oi^IIJSJJ 

Smith's  Rep.  3G3.  ff^  ddmia 

A  copyhold  had  upon  tb^  case  been  surrendered  upon  mortgage.     Thesor-Mo«  of  the 
renderee  had  not  been  admitted.     The  question  which  was  agitated  was,  whe*™rtg*8«* 
Iher  the  surrenderor  could  devise  the  equity  of  redemption,  without  a  newsur"".*^™*®** 
render  to  thf»  as©  of  his  will.     The  court  held  he  could  not,  but  that  the  ^^l^^iji'      |^  ' 
estate,  wfcich  on  his  death  descended  to  his  heir  at  law,  would  carry  the  equi-  ^  "^m"* 
ty  r^ redemption  also  to  the  heir,  in  respect  to  the  mortgage.     See  6  Ves.  jun.  d«r  to  a 
iF44;  8  id.  30;  2  East,  530;  1  Mod.  627;  1  Bro.  C.  C.  482;  3  P.  Wms-  360;  wiU  aitha 
S.  C.  2  Burr.  979.  land  ww 

5.  As  to  surrenders  to  charitable  uses.     Vide  tit.  Mortmain.  Wore  the 

6.  ^  to  the  revocatian  of  a  sfm-ender.  mortgagef. 

On  the  revocable  nature  of  a  surrender,  Mr.  Scriven  ^vol  i.  p.  256)  hastfae^  >^!|''^*b 
following  observations:  It  has  been  already  seen  that  the  lands  of  a  copyhold- ^•'  "  "^^ 
er  are  bound  by  the  surrender,  and  it  follows,  that  a  surrender  is  not  revocable  JJJenwB 
when  supported  by  a  valuable  or  other  obligatory  consideration:  but  &  ▼^lun- ported  by 
tary  surcf^nder  may  be  revoked  before,  or  even  ailer  it  has  been  presented ;  an  ebliaato 
Co.  Cop.  8.39.  tr  87.  83;  Kitch.  121;  Lane,  99;  Cowp  705:  Cro.  Car  27S;'y  coMider 
233;  6  Yin  Cop.  (Y.);  ib.  T.  a;  I  Roll.  Abr.  499.  500.  E;  2  Danv.   180.  pt  •*»«»5  bat 

*  The  surrender  of  a  feme  copyholder  being  suspended  by  marriage,  nhe  cannot  after  cov- 
erture devise  her  copyholds  pursuant  to  a  surrender  made  when  sole:  Amb.  *^^.  But  a  joint 
tenant  may  surrender  to  the  use  of  his  will;  and,  though  such  surrender  be  made  out  of 
court,  and  not  presented  till  afler  death,  yet  the  Jointure  will  be  severed,  and  the  devise  of 
his  moity  will  be  good;  Cro.  Jac.  100;  Co.  Litt.  59.  b;  1  Itrown.  127;  Noy.  152;  4  Mod.  364; 
Lex  Cusl.  127;  2  Cox,  156;  2  Ves.  609. 

t  But  where  a  person  has  only  an  equity  in  copyholds,  such  an  equity  will  pass  by  devi  ae 
without  a  surrender,  for  of  an  equity  no  surrender  can  be  made,  nor  can  the  devisee 
require  any  admittance,  as  he  will  not  become  tenant  to  the  lord;  1  Bro.  Ch.  C.  480;  3  P. 
Wms.  360.  Yet  this  is  to  be  understood  of  such  an  equitable  interest  as  would  have  been 
devisable  bad  it  been  of  freehold;  thus  if  it  bo  an  equitable  estate  tail,  it  will  not  pass;  for, 
as  in  the  case  of  an  equitable  estate  tail  in  freehold  lands,  a  recovery  is  requisite  m  order  to 
destroy  it;  1  Bro.  C,  C.  72;  so  in  that  of  copyholds  the  entail  must  be  first  docked,  as  if  it 
were  a  legal  entail,  and  the  estate  will  not  pass  merely  by  the  devise;  1  H.  Bl.  446.  461. 
But  if  a  copyholder  having  an  equity  only  make  his  will  and  devise,  and  after  making  hia 
will  he  take  the  legal  estate  by  descent,  and  then  die,  yet  the  equity^will,  it  seems,  be  bound. 
Had  the  legal  fee  not  descended  to  him,  the  equity  would  certainly  pass;  1  Ch.  Ca.  39.  And 
It  has  been  determined,  that  as  to  fieeholds  the  accession  of  the  legal  interest  will  be  no  re- 
vocation of  a  will,  but  the  person  having  the  legal  fee  shall  still  be  sabject  to  the  equity;  3 
Atk.  741;  Doug.  718,  Now  where  the  rights  and  emoluments  of  the  lord  are  not  affected, 
as  they  would  not  be  in  this  case,  there  is  no  reason  why  copyholds  should  not  be  within  the 
same  rules;  see  5  T.  R.  104.  The  Court  of  Chancery  would,  tliercfore,  it  is  conceived, 
make  the  person  having  the  legal  interest  surrender  it  according  to  Ae  «*?g>***'J*^.  *'*,**'•  *" 
quity,  treating  such  a  person  as  trustee  for  the  equitable  owner;  1  Ves.  121;  1  Cn.  Ca.  3Pj 
1  Mad.  637. 

VOL.  VI.  ^ 
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t  420  1   2;  1  Watk.  on  Cop.  87;  Cowp.  703.     This,  indeed,  assuming  that  copjholdfl 
a  Tolontary  are  within  the  stat.  or"27  Eliz.  c.  4.  would  be  a  necessary  consequence  of  the 
iarrender    ^1^^  Qot  so  fully  established  in  freehold  cases,  that  a  voluntary  conveyance 
"*  Wi^*"*  ®*  against  a  purchaser,  even  with  notice,  is  deemed  to  be  fraudulent  under 
that  statute;  Uoe  and  Routledge,  Cowp.  705;  and  see  9  East,  59;  18  Ves.  84. 
100;  Cormick  v.  Tfapaud,  6  flow's  P.  C.  60.  18  Ves.  92;  2  Meriv.  123;  but 
it  is  to  be  recollected,  that  the  inducement  to  a  marriage  is  a  sufficient  consi- 
deration to  support  a  voluntary  settlement;  1  Atk.  190;  Cro.  Jac.  158;  1  Ch. 
Ca.  99;  2  Eq.  Ca.  Abr.  46.  pi.  13;  and  that  covenants  in  marriage  articles  in 
favour  of  collateral  relations,  have  been  executed  by  the  courts  of  equity;  3 
P.  W.  594;  ib.  254;  3  Meriv.  255;  18  Ves.  92.     Yet  it  should  seem  thai  the 
marriage  consideration  does  not  run  through  the  whole  of  a  settlement,  so  as 
to  induce  a  court  of  equity  to  give  effect  to  a  covenant  in  favour  of  a  perfect 
'      stranger;  3  Meriv.  255.     Ana  it  has  been  lately  decided,  that  a  limitation  to  e 
collateral  relation  is  not  protected  and  rendered  valuable,  merely  by  its  beioff 
found  in  a  marriage  settlement;  Johnson  v.  Lcgard,  cited  3  Meriv.  254:  and 
since  reported  3  Madd.  283.     But  a  limitation  to  collaterals  cannot  be  defeat* 
ed  by  a  purchaser,  when  it  is  so  interposed  as  to  be  essential  to  the  support  of 
limitations  valuable  in  their  nature;  Clayton  v  Lord  Wilton,  3  Madd.  302.  n . 
f  43^1  •\  7.  RcUUive  to  an  errotieofit  wrrender. 

If  the  presentment  be  truly  made,  and  accord  with  the  surrender,  and  yet 
be  wrongly  entered  on  the  rolls,  the  rolls  shall  be  ataended.* 

*  And  if  a  copyholder,  geise^  in  fee,  surrender  to  the  use  of  himself  for  life,  with  remain- 
ders over,  and  nie  ultimate  limitation  to  himself  and  his  heirs,  and  afVttrwards  surrender  to 
the  use  of  his  will,  and  actually  execute  such  will;  and,  after  suob  surrendei  vid  will  mada, 
he  be  admitted  on  the  former  surrender,  it  will  be  no  revocation  of  his  will;   but  liig  admit- 
tance shall  relate  to  the  time  of  such  former  surrender,  and  so  be  prior  to  the  wiU;  4  Burr. 
1952.  Roe,  d.  Noden,  ▼.  Griffith;  1  Just.  Blackst.  605.  S.  C     And  if  a  surrender  be  nuile 
to  the  use  of  a  will,  and  afterwards  a  sursender  to  other  uses  be  made,  but  no  admittciiiw 
be  obtained  thereon,  a  devise  or  the  lands  will  be  supported  by  the  prior  surrender;  Thruet- 
out  v.  Cunningham,  2  Black.  1046.    Where  A.  surrendered  copyhold  lands  to  the  use  of 
his  will,  whi^  he  made,  and  afterwards,  in  oontemplatton  of  his  marriage,  covenanted  to 
aurrrender  the  same  lands  to  the  use  of  trustees  for  securing  a  jointure  to  bis  wife,  with  re 
mainder  to  himself  in  fee:  Sir  W.  Grant,  M.  R.  held  that  this  covenant  to  surrender  was  a 
total  subversion  of  the  wiD;  for  the  intention  was  clear,  not  only  that  a  jointure  should  bo 
secured,  but  that  it  should  be  secured  in  the  specified  mode  and  form;  and  as  the  Comt  woolA 
have  directed  the  covenant  to  be  executed  in  the  very  terms,  viz.  a  surrender  to  the  uses  of 
the  settlement,  the  devise  was  as  effectuallv  revoked  by  the  covenant  to  surrender,  as  it  Would 
have  been  by  an  actual  surrender  ezecuied.     His  Honour's  decree  was  accordingly;  Vawser 
V.  Jeffery,  lo  Ves.  527.     On  appeal  to  the  Chancellor,  his  lordship  considered  it  clear,  that 
if  the  surrender  were  a  revocation  at  law,  the  covenant  would  be  equally  so  in  equity;  bnt 
whether  the  surrender  would  operate  as  a  revocation  at  law,  was  a  question  undecided.    A 
case  was  ordered  for  the  opinion  of  the  judges  of  K.  B.  on  this  question,  which,  in  addition 
to  the  other  circumstances,  stated,  that  an  actual  surrender  to  the  uses  of  the  settlement  bad 
been  made;  2  Swan.  275.    It  was  argued  on  the  part  of  the  defendant,  against  die  deeree  at 
the  Rolls,  that  the  covenant  to  surrender  operated  to  revoke  the  will  protanto  only,  and  that 
the  estates  given  by  the  will  passed,  subJAct  only  to  the  charge  created  by  the  settlement. 
It  was  admitted  that  if  the  settlement  had  been  of  fireeholds,  Uie  estate  would  have  been  so 
fkr  altered  as  to  prevent  the  prior  will  from  operating  upon  it.     Bnt  the  subsequent  snrren- 
der  of  the  copyholds  to  the  uses  of  the  settlement  passea  no  more  than  was  required  for  car- 
rying into  eflrect  those  uses.     The  will,  therefore,  operated  on  the  old  use  loft  in  the  testa- 
tor, who  was  still  in  as  of  his  old  estate.     The  judges  certified  their  opinion  to  be  'Hhat  the 
surrender  of  the  copyholds  in  question  to  the  uses  of  the  marriage  settlement  did  not  revoke 
the  surrender  made  to  the  use  of  the  testator's  will,  and  the  devise  of  such  copyholds;"  3 
Bahi.  and  Aid.  469.     But  if  a  surrender  be  made  to  will,  and   afierwards   the  copyholder 
transfers  his  entire  interest  away,  though  be  should  the  next  moment  receive  the  whole  os- 


tire  change  of  a  person's  circumstances,  that  it  will  be  an  implied  revocation  of  a  devise, 
though  each  circumstance  singlv  will  not,  it  seems,  work  that  effect,  and  such  implied  revo- 
cation may  be  rebutted  by  parol  evidence;  Gibbons  v.  Caunt,  4  Vos.  648:  Brady  v,  Cubitt,! 


ing  It.  omit  the  condition,  enrolling  it  as  an  absolute  one;  Co.  Copb.  ii,  40.  p.  89;  Gijb. 
Tm.  192.  2§4;  Pyer,  261.  b;  8  Burr.  1548;  4  id.  1961.     So  where  a  eovenani  to  fettle 
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B,  Aa  to  covenants  or  agreements  to  surrender,^  A  coventat 

1.  Graham  v  Sime.  T.  T.  1801.  K.  B.  I  East,  632.  *<>  "»"•» 

In  this  case  there  was  a  covenant  to  surrender  a  copyhold  to  a  purchaaer,  ?*I  .^^^J^.. 
and  to  make  and  do  all  acts,  deeds,  &c.  for  the  perfect  surrendering  and  assn-  ^ogt,  ^f  the 
ring  the  premises  at  the  costs  and  charges  of  the  seller.     It  was  urged  that  the  vendor  is 
intent  of  the  covenant  was,  that  the  seller  should  pay  all  the  expences  of  the  nat  broken 
conveyances  and  acts  necessary  to  make  a  good  title  to  the  purchaser;  and  ^7"  ^'^'P'O^ 
that  the  payment  of  the  lord^s  fine  was  part  of  the  assurance  necessary  to  per-?*"^    ms^ 
feet  the  plaintiff's  title.     But  the  Court  said,  that  the  payment  of  the  fine  was  minion, 
not  essential  to  complete  the  plaint ifi^'s  title,  as  no  fine  was  due  to  the  lord  tiU^the  title  be 
afler  admittance.  inm  perfect 

2.  Bbant  V.  Turner.     T.  T.    1670.  K.  B.    1  Lev.  293;    S.  C.   1  Mod.  6S;   [42*^1 
S  C.  2  Keb.  666.     S.  P.  Page  v.  Smith.  3  Salk.  100;  Hard.  293;  ^d  by  ad 
Holt.  161.  mitunce, 

Error  on  a  judgment  in  the  C.  P.     The  plaintiff  declared  that  it  was  agreed  ^?^  ^^ 
between  him  and  the  defendant,  that  the  plaintiff  should  surrender  to  the  <1^  eontracti  to 
oopybold  landi  on  the  bein  male  wna  entered  on  tbe  folla  to  the  heir§  general,  the  Barren-  •arrender 
der  wma  decreed  to  be  vacated,  and  a  new  aarrender  direc^od  aceordiog  to  *he  covenant;  hie  eopy 
Fin.  Rep.  264;  and  in  Hill  v.  Wiggett,  2  Vem.  547,  an  entry  in  tbe  gteward's  book,  ao-hold  Uad, 
eompenied  wtth  corresponding  parol  proof  by  theforman  of  the  jary,  waa  admitted  at  good 
evidence,  that  tifeme  coverthtLd  aarrendered  tbe  entirety  •  of  ber  ealate,  tboogh  tbe  aarren- 
der on  the  roll  and  tbe  admission  was  only  a  moiety.     Moreover  it  waa  held  in  Towen  v* 
Moor,  2  Vem.  98.  that  a  mistake  by  the  steward  in  a  snrrender  is  only  matter  of  fact,  and 
the  conrts  of  law  will  admit  an   averment  of  soch  mistake,  either  as   to  the  lands  or  nses. 
Aad  altboogb  evidence  will  not  be  admitted  to  sapply  the  defect  in  a  copyhold  snrrender, 
yet  ina  eaae  of  iraoJ  and  impoMtion,  the  defend.tnt  will  be  allowed  to  read  parol  evidence 
ID  order  to  prove  it;  and  oral  testimony  may  be  addaced  to  robot  an  equity  set  np  by  the 
[^laiDtiiT,  notwithstanding  the  sutote  of  fraads:  Walker,  v.  Walker,  2  Atk.  98:  Brown *a 
Ch.  Ca.  217.    The  case  of  Winter  v.  Jeningbam,  Dy,  251,  b.  ia  one  of  considerable  in- 
terMt,  and  was  as  fellows:  B.  covenanted  to  convey  •!!  his  Sands  and  tenementi  uSldm  ^ 
the  manor  of  Hackney,  and  afterwards  aarrendered  divers  parcels  of  land  by  a  specific  da- 
•eription;  the  snrrender  was  enrolled,  and   the    rbl lowing  worda  added.*  J.  **  by  tbe  name 
of  all  the  lands,  tenements,  and  hereditaments,  which  be  had  and  held  of  the  aroresaid  ma- 
nor on  the  day  of  tbia  surrender./  Itc.;  and  the  question  was,  whether  more  landa  than 
'  were  epecified  in  the  surrender  should  pass,  which,  says  the  reporter.  "  was  much  in  de- 
bate for  24  years  in  several  courts.**      The   report  of  this  case  conelades  thus,  **  And  by 
the  opinion  of  Dyer,  no  more  than  was  particularly  expressed  in  the  snrrender  shall  paos; 
and  according  thereto  a  decree  was  made  by  Lord  Westwortb,  lord  and  chancellor  or  hie 
manor  aforesaid,  whereof  be  afterwards  repented;  yet  many  others  agreed  with  the  above 
epinioA  aa  law." 

*  A  contract  or  agreement  of  snrrender,  or  a  snrrender  which  is  void  for  want  of  a  pre- 
eentment  in  due  time,  will  be  enforced  in  equity  in  favour  of  a  purchaaer  or  mortgagee, 
against  the  heir  or  widow,  or  the  person  next  in  soccesfiion,  where  the  first  fife  in  a  <^y 
has  a  power  to  dispose  of  the  estate;  1  Ch.  Ca.  89;  2  id.  218;  2  Vepi-  165;  Gilb.  Eq. 
Rep.  18;  6  Vin.  O.  e.  pi.  2;  2  Ves,  681;  8  id.  267:  and  against  a  deHsee  (though  a  child 
of  the  tesUtor),  or  a  volunteer;  I  Ch.  Ca.  170:  or  the  assignee^  under  a  commission  of 
iMnkmpt;  2  Vern:  664;  2  Ves.  638;  6  Taunt.  261);  or  a  snrWving  joint  tenant;  2  Vem* 
46.  63;  and,  aa  a  consequence,  against  a  purchaser  with  noKce,  in  favour  of  a  raortj|agee; 
2  Vem.  609;  2Bio.  P.  C.  278;  and  also  against  a  penip<<  having  no  interest  at  the  time  of 
thecontract,  but  afterwards  becom'rag  entitled  by  nf^i  1  Anst.  11;  2  Ch.  C,  112;  8  T, 
R-  865;  tboogh  it  seems  doabtfnl  whether  tbe  Cp«tt  would,  m  tbe  latter  instance,  enforce 
the  contract  against  the  heir:  10  Mod  516.  And  a  covenant  in  a  marri^e  settlement  to 
aorrender  copyholds,  though  of  a  voiuntaj/^  nature,  will  be  carried  into  effect  against  the 
heir,  where  it  has  influenced  the  genera^  provwions  of  the  settlement,  so  as  to  create  wi 
equity  in  favour  of  the  persons  interred  under  the  limitations  contained  m  it;  9  Mod.  108. 
1  Vern.  240;  but  equity  will  np^  as  a  general  p  rinciple,  enforce  a  covenant  in  favour  of  a 
volunteer;  I  Ch.  Cu*  2485  (►Mod.  206. 

A  parol  agfeemeot  foMale  of  copyhold  lands  stands  preciselv  on  the  same  footing  as  a 
parol  agraement  for  f^e  of  freehold  property,  and  may  he  avoided  by  a  plea  of  the  statute 
offrao£;  29  Car-  ^-  «•  6.  s.  44Aiidproof  of  part  performance  of  the  contract  eonaHy  takes 
the  case  out  o^<he  statute.  So  where  there  was  clear  evidence  that  no  fraud  had  been  prac- 
tised, and^l^t  lb«  defendant  had  done  several  acts  of  ownership,  as  ordering  in  bricks,  fish- 
ing in  |K>ndo.  &c.  a  specific  performance  of  tbe  contract  was  decreed  against  him  by  the 
C»drt  of  Exchequer;  Bunb.  94.  ,•      r  - 

Where  there  is  a  natural  obligation,  or  a  natural  duty  to  be  fulfilled,  equity  will  entorce 
aa  agreement  to  surrender,  or  supply  a  aurrender  which  is  void  for  want  of  preeentmen^ 
eqnally  aa  Ibr  a  parchaaer  or  mort^ee;  bat  this  aid  is  confined  to  a  wife,  children,  and 
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and  arttr  fendant  certain  copyhold  lands,  and  that  the  defendant  should  pay  to  the  plain** 
wards  Bar  fiff  go  much  and  in  consideration  that  the  plaintitThad  assumed  to  perform  the 
ihli  h  *d  "g*"^*'™^"^  *'°  ^i^  P^^^y  ^^^  defendant  had  a'^sumcd  to  perform  the  agreement 
Of  two  it'tt  on  his  part;  and  averred  that  he  had  surrendered  into  the  hands  of  two  copy- 
ants,  pnrio  holders  according  to  the  custom,  to  the  use  of  the  defendant,  and  that  the  de- 
»ni  to  aeas  londant  had  n  >t  paid;  on  which  the  defendant  demurred,  and  judgment  was 
torn  of  that  given  in  the  Common  Plf  as  for  the  plainti<  .  And  now  the  error  assigned 
"V*!iS*V*l  ^^^'  ^^**  ^^^  surrender  into  the  hands  of  two  copyholders  was  not  a  good  per- 
will  b«  formance  on  the  plaintiff's  part,  ll  was  urged  that,  on  an  agreement  to  sur- 
Mod  pei  ''^D^^^r  generally,  a  surrender  by  any  means  was  sufficient. 
nrraaoc#  S.edncr  Cur.  Here  heir.g  mutual  promises,  there  needs  no  averment  at 
of  the  COS  all  of  toe  performance,  and  therefore  an  erroneous  averment  of  that  which 
U»Pt*  requires  no  averment,  shall  not  operate  as  an  objection.  Let  the  judgment  be 
therefore  affirmed. 

(B)  Relative  to  the   AD>iissiOx\.t 
1 .    Considered  generally. 
•  {a)  A  to  its  naturcy  and  when  an  admission  is  necessary. 

tMw  b  on  ^'  *°^'  ^-  ^^®"'  ^'  Loveless.  E.  T.    1817.  K.  B.  '2  B.  ^  A.  453. 

ly  DocMsa  '^®  ^^""^  ^^  ^  manor  by  copy  of  court  roll  granted  to  A.  the  reversion  of 
rj  to  per  certain  premises,  then  in  his  tenure,  to  have  and  to  hold  to  B.  for  his  life,  im- 
foot  a  le$al  mediately  after  the  death  of  A.  The  question  w  as,  whether  B.  might  on  the 
[  4ii4  J  death  of  A  maintain  an  ejectment,  aUhough  A.  had  never  been  admitted.  It 
title«  wher0  WIS  contended,  that  the  legal  title  to  a  copyhold,  was  not  complete  until  ad- 
d  ITib^  tnittance,  and  that  the  only  case  where  admittance  was  not  required,  wats 
P^^i^^  ^  where  it  accrued  by   voluntary  grant   from  the   lord.     Sed  ptr  Cur,     A  sur- 

tate  is  ne  «reditora,  aod  is  subject  to  the  same  roles  io  favour  of  the  castomary  heir  when  unprovid&d 
Cfisavr^f.^  for,  and  the  same  distinctions  between  a  lineal  and  collateral  heir,  as  prevail  in  cases  of  dc9* 
«rt^  wti«re  tile  Copyholder  has  neglected-to  sorrender  to  the  nse  of  his  will;  17  Ves.  2.  94; 
Oilb.  Eq.  Rep.  114.  Et  vide  ante,  Div.  4.  **  Relative  to  :?xnTcu6m  to  the  Uses  of  a 
Will."  And  where  a  settlement  of  freehold  estates  (which  was  npon  the  husband  finil 
wife  for  life,  with  remainder  to  the  first  and  eldest  sons  of  th«  marriage  in  tail,  with  remain- 
der to  trustees  for  a  term  of  years,  for  raising  portions  for  duughters),  contained  a  cove- 
nant on  the  part  of  the  husband  to  settle  copyhold  lands  npon  the  same  uses  and  trusts,  oa ' 
Ikrasthe  custom  of  the  manor  would  allow,  and  a  surrender  was  made,  but  no  term  limi- 
ted for  •ecuriufj^  the  portions;  it  was  decreed  that  the  copyhold  estate  should  stand  charged 
with  the  portion*  according  to  the  prayer  of  the  hill,  which  stated  that  the  freehold  estate 
was  not  snffieient  to  raise  the  portions  for  the  daughters;  2  Vern.  821.  But  in  Vane  v, 
Flecher,  1  P.  Wms.  852.  the  Court  of  Chancery  refused  to  compel  the  heir  to  give  efiect 
to  a  voluntary  settlement  on  remote  relations,  where  the  copyholder  had  given  a  letter  of 
attorney  to  surrender,  which  surrender  the  steward  refused  to  accept,  because  it  was  ob« 
jeeted  to  deliver  up  to  him  the  letter  of  attorney;  the  Chancellor  observing,  that  this  was  a 
incky^  accident  in  favour  of  the  heir,  which  equity  ought  not  to  deprive  him  of,  any  more 
than  if  the  eopyholder  and  the  lord  bad  disagreed  about  a  fine,  which  had  prevented  a  sur- 
render, and  thnt  this  b«ing  a  voluntary  conveyance.  Wds  not  to  l>e  assisted  in  equity,  like 
the  ease  of  a  conveyanoe  \o  a  wife  or  child.*' 

•  Bat  it  was  derided  in  th%  case  of  Shann  v.  Shann,  Sty.  256.  that  a  surrender  into  the 
bands  of  a  tenant  of  the  manor,  pnrsuant  to  a  custom,  did  not  satisfy  a  contract  to  surren- 
der, 80  as  to  ground  an  action  for  ucovery  of  the  consideration  money;  the  Court  holding 
that  the  sarrondor  was  not  effectual  Ubtil  presented  at  the  court;  and  see  Stv.  280:  and  5 
Burr.  2785. 

t  In  admitting  a  tenant  the  lord  is  merely  hn  instrument,  whether  the  admittance  be  oa 
a  volantary  grant,  or  surrender,  or  descent.  If  a  •copyhold  escheat  to  the  lord,  he  may  de- 
mise it  by  copy  again ;  but  snch  demise  m  entirely  Jependeat  upon  his  own  inclination. 
But  though  the  ^ranf  of  such  land  by  copy  is  dependent  „,,oh  his  will,  the  admittance  up- 
.  An  such  fi«nl  is  wholly  regulated  by  the  custom.  By  the  g«,nt.  the  lord  has  signified  his 
«boiee,and  bis  option  oeases,  when  the  custom  immediately  aUhcbes,  and  imperiously  pre- 
•cribes  the  form.  He  becomes  a  mere  instrument;  he  cannot  vary  \he  tenure  or  estate  the 
rants  or  services;  Co.  Cop.  s.  41.  ir.  80;  ^>  Bl.  Com.  870.  ch.  22.  In  Kamitiance  on  a  des- 
cent or  surrender,  the  lord  is  also  a  mere  instrument.  In  the  latter  ease  he  kr^e  only  a  pow- 
er or  authority  to  admit  according  to  the  surrender.  He  cannot  vary  the  estai^  limited  by 
l^e  surrenderor,  or  grant  it  to  a  person  whom  the  surrenderor  has  not  designated.  If  he  ai 
mit  otherwiset  however  much  his  act  may  bind  himself,  it  will  be  by  no  means  obligiiiory 
on  others,  4  Co.  28.  b,-  Co.  Coph,  s.  41 ;  8  Bur.  1548  4  id,  1961. 

t  The  admittance  is  an  acceptance  of  a  person  in  the  tenancy.     When,  therefore,   the 
jliarsDn  is  not  ptit  into  the  fenanty^  no  admittance  can   take  place.      If  a  copyholder  fWr 


COPYHOLD,  ESTATE  OF.--^  to  the  admission.  »3 

-renderee  has  no  title  until  he  comes  in  and  is  admitted;  because  there  must 
t>e  the  assent  of  the  lord  to  the  surrender  of  the  previous  tenant.  But  when 
the  lord  makes  an  original  grant,  no  admittance  to*a  c"p\hold  conformable  to 
the  customs  of  the  manor  seems  necessary,  except  in  cases  analogous  to  those 
where  livery  of  seisin  would  be  requisite  in  the  grant  of  a  freehold.  Now  a 
feoffment  is  not  effectual  till  livery  of  seisin  takes  place.  But  a  freehold 
may  be  granted  in  reversion,  without  any  livery  of  seisin,  and  therefore,  rea- 
soning by  analogy,  it  should  follow,  that  the  grantee  of  a  copyhold  in  rever- 
sion has  a  good  and  perfect  title  by  the  grant  without  admittance,  and  that  be- 
ing so,  he  may  take  possession  on  the  death  of  the  tenant  for  life.  See  Cro. 
Eliz.  606;  3  Lev.  308;  4  Rep. '21;  10  East,  585;  1  Watk.  94;  Cro.  Car. 
283. 

2.  Doe,  D.  Milnf.r,  v.  Brightwen.  H  T.   1809.  K.  B.  10  East,  589. 

This  was  an  ejectment  for  certain  copyhold  fTrmises,  in  which  a  verdict  Where, 
was  found  generally  for  the  plaintiff.     A   rule  was  obtained  for  a  new  trial,  therefore. 
By  the  report  it  appeared  that  the  lessor  of  the  plaintiff  claimed  as  heir  atlaw|^j^*j"j.^ 
of  A.  B.,  who  was  heir  at  law  of  C.  D  ,  E.  F  and  G.  H.,  who  had  been  ad-^onan, 
mitted  to  those  premises  in  1712.     Tut  no  admittance  to  the  premises  in  ques-  tenant  of 
tion  appeared  on  the  court  rolls  from  the  time  of  the  admission  of  C.  D.  &c.  «  copy 
in  1812,  down  to  the  year  1766,  when  the  husband  of  A.  B  was  admitted  to*?«*dj  wen 
the  premises,  to  hold  to  him  and  hi?  heirs:  and  afterwards  in  1807,  and  1808,|jJ|^^  y 
the.  lessor  of  the  plaintiff  was  admitted  to  the  same  premises.     A .  B.  died  in  i    aqq  i 
1764,   leaving  her  husband   surviving  her,   and  laving   had  issue  by  him  it  to  hold  on 
daughter,  who  died  within  a  year  ai^er  her  birth.     A.  B.'s  husband  lived  till  at  her  death 
1795.     On  the  part  of  the  defendant,  who  claimed  under  the  present  A    B  ,in  the  na 
it  was  contended,  that  there  had  been  an  adverse  possession  from  the  death  of  *■'*  •''• 

A.  B   in  1764,  upwards  of  40  years      To  this  it  was  answered,   that  by  the  j*^'^"^*^^ 
cusioTO  of  the   manor,  the   husband  was  entitled  to  hold  the  copyhold  tene- j,*,^^,^* 

render  to  the  use  ef  A.,  in  trust  for  B.,  A.  will  become  tenant  to  the  lord,  and  consequent- 
ly most  be  ac^mitted;  bnt  B  taking  onlj  an  eqnity,  caonet  possibly  be  the  object  of  admta- 
aion.  since  he  has  nothing  to  do  with  the  tenancy,  which  is  filled  by  A.  So  if  A  die,  his 
hoir  most  be  admitted;  but  if  B  die,  B.*a  heir,  a*:  snch,  can  no  more  need  admittance  than 

B,  himself  conid  have  done;  Moore.  800:  1  Vera.  441.  So  when  a  power  of  appointment, 
or  of  sale  of  copyholds,  is  given  by  the  copyholder  to  another,  by  his  will  or  otherwise,  un- 
der a  previoo?*  surrender  to  naes,  it  \^  no?  the  person  m  whom  the  power  of  apppointment 
is  Tested,  bat  the  appointee  that  is  to  be  admitted,  the  former  having  no  interest;  Cro.  Jac. 
199;  2  Wils.  400.^  The  bnilifT,  who  is  only  a  pernor  of  profits,  and  no  tenant,  needs  no 
admittance;  Co.  Cop.  s.  66.  tr.  128.  Nor  shall  a  gnardinn,  as  such,  however  appointed, 
be  admitted  himself;  but  the  infant  by  such  hia  guardian y  the  infant*  and  not  the  gnar- 
dian  being  tenant  to  the  lord.  So  if  a  copyhold  be  surrendered  to  the  use  of  two  or  more 
persons  jomtly,  the  admission  of  one  of  them  will  be  the  admission  of  all,  as  they  all  com- 
pose bnt  one  tenant  to  the  lord;  and  if  one  die  or  release  the  other,  no  now  admittance  is 
necessary;  Co.  Cop.  s.  85.  tr.  82;  ib,  s.  66.  tr.  186;  Co.  Litt'  193:  a;  Winch.  8;  Het. 
150;  Gilb-  Ten.  289*  230;  KHcfa.  240;  2  Wils.  162;  10  Ves.  880.  And  as  seToral  co- 
partners arc  bnt  one  tenant,  one  admission  will  suffice  for  nil  of  them;  Co.  Litt.  67.  a.  168. 
b;  8  Leon.  13;  2  P  Wms.  614;  8  T.  R.  165;  and  if  admitted  together,  h  would  seem 
that  th^y  may  release  to  each  other,  as  coparceners  may  release  at  common  law;  and  if  so. 
no  further  admission  can  be  necessary,  any  more  than  in  the  case  of  joint  tenants;  Ce.  Lit. 
278.  b;  Gilb.  Ten.  78;  1  Leon,  102.  But  coparceners  are  sometimes  admitted  seTerSlly, 
end  then  one  cannot  release  to  the  others,-  see  1  Scriven,  364.  Bnt  though  coparceners 
take  but  one  estate,  they  transmit  several  to  their  heirs;  and  therefore  if  one  die,  the 
othen.  or  the  heirs  of  the  deceased,  must  be  admitted  to  the  prrtion  which  so  deToNes;Co. 
Cop.  s.  56.  tr.  130;  Calth.  64;  a  fortiori  if  one  coparcener  surrenders  to  a  stranger,  soeb 
stranger  must  be  admitted,  since  be  cannot  possibly  be  supposed  in  of  the  original  seisin. 
If.  however,  one  joint- tenant ,  or  one  co-partner  will  surrender  to  the  others,  the  sqnen- 
deree4  would,  it  is  presumed,  be  in  of  a  new  seisin;  and  consequently  must  be  admitted  to 
the  portion  so  snrrendered;  see  1  Watkins,  by  Coventry,  p.  840.  and  1  Scriven,  865.  So 
tenants  in  common  taking  several  estates,  they  must  be  severally  admitted;  1  P.  Wms. 
21;  Ld.  Raym.  681;  and  consequently,  if  one  tenant  in  common  surrender  to  another,  or 
die,  the  surrendoree,  or  the  heir,  must  be  regularly  admitted:  Co-  Cop.  a.  66.  tr.  180. 

t  And  as  the  person  to  whom  the  copyhold  estates  of  a  bankrupt  are  conveyed  by  the 
commiasion<*n,  pursuant  to  the  power  vested  in  them  by  the  bankrupt,  are  to  be  consider- 
ed appointees  within  the  above  rule,  it  follows  that  such  appointees  are  to  be  admitted;  see 
6  G.  4.  c.  16.  s.  68;  6  H,  &  A,  548:  1  Atk,  96;  4  Mod,  483, 
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moil  is  not  meats  of  his  wife,  after  her  death,  for  his  life,  in  the  nature  of  tenant  by  eiir- 
*  "®f?**'^  *®*^'  *"^  *^**  "^^      '*  husband  having  survived  her,  and  lived  to  1795,  there 
in^aaiM ^'  ^^  ^^  possession  adverse  to  the  title  of  the  lessor  of  the  plaintiff,  till  after 
where  her  ^^^^  time,  inasmuch  as  the  heir  at  law  of  A  B.  could  not  recover  the  posses- 
title  is,  by  sion  of  the  premises  while  her  husband's  estate  by  the  curtesy  existed.     And 
the  general  to  prove  the  custom  of  the  manor  as  to  the  right  of  the  husband  in  the  nature 
law,  com    q£  tenant  by  the  curtesy,  three  entries  were  read  from  the  court  rolls.     To 
t^d^'      this  evidence  of  the  custom  it  was  objected  on  the  part  of  the  defendant  that 
^B^#         it  appeared  from  these  entries  that  the  wife  had  been  previously  admitted;  and 
as  there  was  no  evidence  of  the  custom  but  these  entries  on  the  rolls,  .there 
did  not  appear  any  custom  fbr  the  husband  to  enjoy  as  tenant  by  the  curtesy, 
except  when  the  wife  had  been  in  her  life  time  admitted,  which  was  not  the 
case  under  consideration,  as  A.  B.  had  never  been  admitted;  and  therefore, 
her  husband  could  not  bring  himself  within  the  custom.     The  Court  were 
however  of  opinion,  that  the  previous  admission  of  the  wife  was  not  necessa- 
ry, the  admission  of  the  husband  being,  as  he  conceived,  analogous  to  an  ad- 
mission upon  a  descent.     In  neither  case,  they  said,  does  any  thing  move  from 
the  lord,  or  any  surrenderor:  and  the  curtesy  estate  was  permitted  to  obtain 
by  reason  of  the  inheritable  capacity  of  the  child  when  bom;  and  was  con- 
tinued in  the  person  of  the  husband  during  hb  life;  and  the  want  of  admission 
of  the  mother  would  have  been  no  objection  to  the  claim  of  the  child  to  inher- 
it if  it  had  lived.  They  noticed  the  fact  of  admission  of  the  wives  in  the  three 
instances  produced;  but  said,  that  they  thought  they  were  of  too  little  weight 
to  establish  that  qualifying  restriction  as  part  of  the  custom,  as  in  the  greater 
number  of  instances  it  would  happen  that  women  entitled  to  copyholds  would 
be  admitted,  as  they  ought  and  were  compellable  to  be;  and  as  there  was  no 
evidence  of  any  husband's  claim  having  been  rejected  on  the  ground  of  the 
non-admission  of  his  wife. 

3.  Earl  of  Bath  v.  Abney.  H,  T.  1757.  K.  B.  1  Burr.  206. 
Bat  the  ex  The  question  in  this  case  was,  whether  an  executor  of  a  tenant  fbr  years 
eeator  or  coming  into  the  copyhold  as  a  chattel  real  under  his  testator's  will,  was  oblig- 
[  426  !  ed  to  be  admitted.  It  was  argued,  that  the  lord  was  not  obliged  to  admit  for 
admiotiibv  terms  of  years,  but  no  authority  being  cited  to  support  the  proposition,  the 
mor^is^coiii  ^^^^  ^^'^  ^^^^  ^^  ^^  compellable,  and  said,  that  it  was  inconsistent  with 

C liable  te  ^^  principle  and  practice  to  argue  to  the  contrary.     See  4  Co.  23.  a;  Co.  Cop. 
admit     8.  47.  tr.  11 0;  3  I^on  9;  4  id.  1 18;  Gilb.  Ten«  290. 
ted,  (b)  As  to  the  proclamaliont  previoHS  to  adnUsifion,  f 

Doe,  d.  Whitbread  v.  Jennrv.  M  T    1804.  K,  B.  5  East,  522;  S.  C.  2 
Smith's  Rep.  116.  S.  P.  E\rl  op  Salisbury's  case.  E.  T.  1662    K.  B. 
1  Lev.  63;  S.  C.   1  Keb  287 
to^*^d'  ^°  *  surrender,  as  appeared  from  the  rolls  of  a  manor,  A.  B.  was  designat- 

his  death  '®^  as  the  person  to  take  in  remainder  on  the  death  of  C.  D.  died  seised,  and 
shoald  be  ^  proclamation  was  issued,  ^^  that  if  any  person  would  come  into  court,  and 
presented,  niake  just  claim  or  title  to  the  lands  whereof  C.  D.  died  seised,  such  person 
and  precia  should  come  into  court  and  take  admission  to  the  same."  It  was  contended, 
■nation  *  ^  widow  taking  her  free-bench,  or  an  hasband   hii  cartesy,  or  on  sarri^ing  his  wi/e, 

who  was.  a  tenant  for  jears,  are  said  to  continne  his  seisin  of  the  deceased,  sod  inere/bre  to 
require  no  new  admission,  though  Rome  u^^qert  it  to  be  dependant  on  cnstom.  A  distinc- 
tion on  this  point  hsi  l>een  slrendy  noticed,  vide  ante,  p.  808.  between  these  eases  wbera 
the  husband  or  wife  takes  tbe  whole  oRtate.  and  where  they  take  a  portk»n  only.  In  the 
former  oase,  as  the  heir  is  prevented  from  entering  and  acquiring  seisin,  and  tbe  estate  is 
therefoie  considered  a  eontinnation  of  the  seisin  of  the  deceased  wife  or  husband,  no  ad- 
mittanae  of  the  surrivor  is  requisite;  but  in  the  latter  instaaee  it  was  stated,  that  the  ho^ 
band  surviving  the  wife,  or  the  wife  surviving  the  husband,  cannot  enter  without  assign- 
maat  by  the  Mir,  and  consequently  that  admittance  would  be  requisite,  tbe  possession  or 
seisin  of  the  husbsud  or  wife  being  broken  by  the  right  entry  in  the  heir;  See  1  ScriYen. 
p.  896;  1  WAtkitts,  by  Cjrventry,  p.  834. 

t  When  tile  heir  or  devisee  appours  in  court  to  be  admitted,  tbe  formalities  of  proclama- 
tion are  eaidto  be  unessential;  1  Watk.  239;  but  Mr.  Scriven,  vol.  1  p.  343.  says:  it  is  cus- 
tomary, and  very  proper,  to  proclaim  the  vacancy  at  the  door  of  the  court  in  all  cases,  in 
order  that  any  person  dispiitmg  the  rigiit  of  admission  may  come  forward  and  state  the 
grounds  of  his  clniin  to  611  tho  varant  tennncv. 
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Chat  Buch  proclamation  was  insufficient,  inasntttch  as  A.  B.  being  knoirn  bm4«.  for 
throuffhthe  medium  of  the  surrender  as  the  person  to  take  in  remainder^  should  ^.  1^7  . 
have  been  named.     Sci  per  Cur.  As  the  object  of  the  presentment  is  for  the  Jj^^'^i^ 
iaformation  and  instruction  of  the  lord,  it  would  in  respect  oC  him  be  better  to  Uni;  to 
mention  the  person  who  ousht  to  come  and  be  admitted  when  known.     Yet,  qotm.  • 


in  respect  tathe  heir  or  remainder-nian«  this  is  not  the  pur^ioae  of  the  present-  be  admit 
ment,  nor  are  the  proclamations  intended  to  inform  persons  of  their  titles,  but  '•^•*    "^^ 
to  give  notice  to  those  who  have  a  right  to  be  admitted  thai  the  tenancy  is  va-  JJJJJlJn^ 
cant,  and  that  the  lord  requires  of  those  who  are  entitled  to  take  upon  them  prodsma 
the  tenancy;  and  it  seems  sufficient  so  far  as  the  tenant  is  concerned,  if  the  tioa  msy  be 
presentment  and  proclamations  be  in  the  general  terms  used  on  this  occasion,  in  g«D«rml 
Let  the  po$lea  be  therefore  delivered  to  the  plaintiif.     See  Wright's  Ten.  IM ;  ^""» 
Gibb.  Ten.  442.  n,  100;  Kitch.  246;  I  Lev   100;  3  id.  22! ;  S.  C.  4  id.  30.     ^ 

2.  Eabl  of  Salisbury's  case.  E.T.  1662.  K.  B.    1  Lev.  63;  S.  C.  1  Keb.  .1  ^*^  J 

^^j  If  DO  one 

This  was  an  action  of  ejectment.     At  the  trial  the  question  was  whether  the  Sf^JSJ^" 
heir  of  a  copyholder  not  coming  in  to  he  admitted  on  proclamation,  the  lord  proclama 
mi^t  seize  the  land  without  a  particmlar  custom  to  do  it.  tion,  ths 

Per  Cur.  The  lord  may  seize  until  the  tenant  comes  in  to  be  admitted  l©fd  nay 
Without  any  custom,  but  to  seixe  as  forfeited  is  another  question.  That  can- ■**"••  **■• 
not  be  done  in  the  absence  ot  a  special  custom.     See  2  Danv.  192.  hTrTfiMSIi 

3.  KixQ  V.  DiLLisTOjf.   H  T.  1686.  K  B.  3  Mod.  221.  S.  C.   I  Show.  3l;cMtomhs 

S.  C.  Lutw.  765;  S.  G.  1  Salk.  386;  S.  C.  Comb.  1 18;  S.  C.  Carth.  41.  eao  only 
S.  C.  2  Iknv.  438.  ••"» 

This  WB^  a  writ  of  error  brought  to  reverse  a  judgment  given  in  the  C.  P.  in  f**** 
ejectnif>;it,  upon  which  a  special  verdict  had  been  found,  viz.  "  that  the  custom  ^' 
of  p.  manor  was,  that  if  on  a  surrender  presented,  and  three  proclamations,  the  ^"^^^wL 
Surrenderee  -comes  not  to  be  admitted,  the  lord  shall  seize  as  forfeited.     Sur- 1^  eadoni 
renderee  died,  three  proclamations  were  made,  his  heir,  an  infant,  did  not  r  423  j 
come,  the  lord  seized."     Now  the  questions  were,  whether  this  was  a  fbrfet-  iafants, 
ture?  and  whether  such  a  seizure  would  bind  the  right  of  an  infant?  feme9  eo 

*  If  no  person  attends  on  the  fint  proclamation  made^  the  proclamation  ought  to  conelade  g^n&Jl^ 
with  a  direction  for  a  second  proclamation  to  be  made  at  the  next  court.     At  the  next  court  ^^mi^^   Qf 
the  second  proclamation  is  to  be  made  accordingly,  and  in  case  of  non-attendance,  it  sbou!(i  w^y^ji ^  \||0 
direct  a  third  proclamation  to  be  made  at  the  succeeding  court,  when,  should  the  heir,  or  -^rL.« 
other  person  entitled,  not  claim  to  be  admitted  after  the  third  proclamation  is  made,  a  pro- 
cess may  be  issued  by  the  lord  or  steward  to  the  baililT  of  the  manor,  to  seise  the  lands  mto 
the  lord's  hands  lor  want  of  a  tenant,  as  in  the  case  from  Levinz,  supra,  p.  487.     These 
proceedings  are  duly  entered  on  the  rolls  of  the  manor  court,  and  should  the  admission  ulti- 
mately take  place,  it  is  also  in  due  form  recorded;  see  Forms  in  1  Watkins,  by  Coventry,  p. 

t  Mr.  Coventry,  in  his  notes  to  Watkins,  vol.  1.  p.  290.  says,  "  No  one,  it  is  apprehend- 
ed, can  be  compelled  to  be  admitted  against  bis  will.  If  he  repudiate  the  benefit  held  out  by 
admittance,  the  consequence  is  forfeiture  of  his  estate,  and  no  more:  yet,  by  special  custom, 
it  seems  the  lord  may  renounce  the  fbrfeiture-and  compel  an  heir  to  be  admitted,  and  pay  his 
fine;  but  his  remedy  for  contumacy  is  not  marked  by  the  general  law,  (except  by  action  of 
debt,)  and  therefore  such  custom,  it  is  found,  is  liable  to  be  impeached,  if  it  ao  not  point  out 
the  lord's  remedy  for  disobedience  to  his  summons.  Lord  Coke  says,  that  the  custom  is  in 
every  manor  in  this  point  compulsory;  for  either  upon  pain  of  forfeiture  of  their  copyheld,  or 
of  incurring  some  great  penalty,  the  heirs  of  copyholders  are  enforced,  in  every  manor,  to 
come  into  court,  and  be  admitted  according  to  the  custom  within  a  short  time  after  notice 
^iven  of  their  ancestor's  demise;  Co.  Cop.  s.  41.  These  observations,  it  is  manifeet,  are 
mapplicable  to  a  surrenderee,  who,  unlike  the  heir,  b  not  withbi  the  lord's  jorisdictioo  till  ho 
Ii9s  sworn  fealty,  and  bound  himself  by  the  customs  of  the  manor;  though  it  has  been  thoa|||fat 
t^t,  ^  speoial  custom,  the  lord  can  compel  even  a  surrenderee  to  bo  admitted;  1  Scnv. 
Cop.  306;  Coote.  Mortg.  113." 

^  I  It  being  provided  by  the  9  G.  1.  c,  29,  that  with  respect  to  infants  and  fome  covert,  en- 
titled by  descent,  or  by  surrender  to  the  use  of  a  will,  ihat  no  forfoiture  shall  be  incurred  by 
reason  of  their  not  coming  in  to  be  on  such  proclamation.  But  sect.  4,  runs  thus:  where 
any  person  under  the  age  of  21  years,  or  feme  covert,  nliall  be  entitled  by  descent,  or  surren- 
der to  the  use  of  a  last  will,  (or  by  will,  semb.  s«ince  55  G,  3,  c,  192,  s,  1,)  to  be  admitted 
tenants  of  any  copyhold  lands,  tenements,  or  hereditaments,  such  infant,  or  feme  covert,  in 
their  proper  persons,  or  such  feme  covert  by  her  attorney,  or  such  infant  by  his  guardian,  or 
ID  case  he  have  no  guardian,  then  by  his  attorney,  (for  which  purpose  th^y  are  empowered 
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Per  Cur,  (Holt,  C.  J.  dissent.)  The  right  of  infants  is  much  favoured  ii> 
the  law,  and  their  laches  shall  not  be  prejudicial  to  them  as  to  entry  or  claim, 
upon  a  presumption  that  they  understand  not  their  right,  and  therefore  in  a 
cessavit  per  6t«nmn)n,  which  is  a  remedy  given  by  the  statute  of  Westminster 
the  second,  and  which  extends  to  infants  who  have  not  the  land  by  descent, 
for  if  a  c£sser  be  in  that  case,  the  infant  shall  have  his  age,  because  the  law 
intends  that  he  does  not  know  what  arrears  to  tender:  it  is  admitted  that  if  an 
infant  do  not  present  to  a  church  within  six  months,  or  do  not  appear  within  a 
year,  that  his  right  is  bound;  but  this  is  because  the  law  is  more  tender  of  the 
church  and  the  life  of  a  man,  than  of  the  privileges  of  infancy.  But  that  a 
proclamation  in  a  bare  court  should  bind  an  infant,  when  he  is  not  within  the 
reason  of  the  custom,  is  not  agreeable  either  to  law  or  reason.  Besides,  all 
customs  are  to  be  taken  sirictly,  when  they  go  to  the  destruction  of  an  estate; 
here  was  a  custom  that  if  a  copyholder  in  fee  surrender  out  of  court,  and  the 
surrenderee  do  not  come  in  afler  three  proclamations,  the  lord  may  seize  it. 
A  copyholder  in  fee  surrendered  to  another  for  life,  the  remainder  over  in  fee; 
if  the  tenant  for  life  will  not  come  in,  he  in  the  remainder  shall  not  be  barred,- 
for  the  cust  )m  shall  be  intended  to  extend  only  to  those  in  possession.  But 
here  the  infant  is  not  within  the  letter  of  the  custom,  but  it  is  found  that  the 
surrender  was  made  to  one  F/who  died  before  the  next  court  day;  and  thai 
F.,  the  infant,  was  his  son  and  heir;  so  they  have  found  a  title  in  him,  for  the 
word  "heir,"  is  not  here  a  word  of  purchase,  hut  of  limitation ;  consequently 
we  are  of  opinion  that  this  custom  does  not  bind  the  infant.  Now  it  has  been 
contended,  that  the  lord  was  entitled  to  a  fine  upon  admittance,  but  that  is  not 
applicable  to  this  case,  for  an  infant  may  be  admitted  to  a  copyhold  without 
tendering  his  fine,  for  he  cannot  be  compelled  to  pay  it  during  his  minority. — ' 
Judgment  affirmed.  See  Wittingham's  case,  Latch.  199;  Jones,  157;  Sir 
Richard  Letchford^s  case,  8  Co.  100;  Underbill,  v.  Kelsey,  Cro.  Jac.  226, 
Saverne  v.  Smith,  Cro.  Car.  7;  Jackman  v.  Hoddesden,  Cro.  Eliz.  351 ;  Ford 
V,  Hoskins,  Cro.  Jac.  368;  3  P.  Wms.  151;  Stra.  447;  Jones,  157;  8  Co. 
44;  iRoll.Abr.  138;  Plowd.  364;  6  Co  4;  Raym.  118-  2  Inst.  382;  2Com. 
Dig.  525;  1  Leon:  266;  2  I^on.  239;  Co.  Lit  38P;  1  Stra.  94;  2  Inst.  401; 
3Bac  Abr.  128;  Moor,  4;  Yelv.  1;  Noy.  42;  Godsb.  40;  Dyer,  391; 
Comyn.  71;  3  T.  R.  162;  .?  Vern.  313:  8  Mod.  18;  1  Burr.  206;  1  Lev. 
63;  Lord  Raym,  777;  3  P.  Wms  151;  Prec.  Cham.  568;  1  T.  R.261;  2T. 
R.  198. 

4.  ZiNZAN  V.  Talmage.  M.  T.  1680.  K.  ^.  T.  Raym.  402. 
Or  a  Btran       In  ejectment  in  order  to  show  that  customs  deviating  from  the  law  of  the 
ger  to         land  should  be  construed  strictly,  the  court  cited  the  case  of  Basport  v.  Long, 


[  429  I  Yelv  1 .  in  which  a  surrender  was  to  the  use  of  A.  for  life,  re|[nainder  to  B.  in 
^^.™  ^  fee;  and  A.  suffered  three  proclamations  to  pass  without  being  admitted,  and 
estate  was  ^^  ^^^  contended  that  B.'s  estate  was  destroyed;  as  dependant  on  that  of  A. ; 
limitad,  ^^r  that  a  custom  existed  in  that  manor,  that  a  neglect  to  be  admitted  after 
wottld  not  three  proclamations,  worked  a  forfeiture  of  the  estate.  The  court  held  that 
be  boand.   the  custom  intended  an  entire  fee  simple  given  to  one  person,  whereas  these 

estates  were  simple  and  distinct,  and  being  in  her  of  another  title,  was  to  be 

construed  strictly. 

by  writing  under  hand  and  seal  to  appoint  attomies,)  shall  appear  at  one  of  the  three  next 
courts  which  shall  bo  kept  for  such  manor,  whereof  such  tenements  shall  be  parcel,  and  shall 
there  tender  themselves  to  be  admitted  tenants,  and  in  default  of  such  appearance,  and  of 
acceptance  of  such  admittance,  the  lord  or  his  steward,  after  three  courts  holden,  and  pro- 
clamations made,  may  nominate  at  any  subsequent  court  any  fit  person  to  be  guardian  or 
attorney  for  such  infant,  or  feme  covert,  for  tliat  person  only;  and  by  such  guardian  or  attor- 
ney may  admit  sncli  infant,  or  feme  covert,  and  impose  such  a  fine  as  mignt  have  been  im- 
posed  if  such  infant  bad  been  21,  or  such  feme  covert  unmarried.  This  act  is,  however,  con- 
fined to  the  cases  expressed,  Title  by  Descent  or  Surrender  to  the  Use  of  a  WiU.  and  does 
not  apoly  to  a  title  under  a  deed;  13  Ves,  240.  If  the  heir,  who  is  not  otherwise  privileged, 
be  wiUiin  the  realm  at  the  time  of  the  first  proclamation  made,  and  then  go  beyond  the  seas, 
be  shall  be  bound,  and  on  the  otlier  prf)clamationB  being  made,  the  lord  may  seise;  Cro,  Ja<?, 
326;  and  3  T.  R.  162;  but  if  he  bo  beyond  sea  at  the  I  ime  of  the  descent  and  of  the  procla- 
mations, he  is  not  bound  by  a  custom  that  the  land  should  be  forfeited  for  not  coming  in  af- 
ter thrco  proclamation?;  Cro.  Jac.  22(>. 
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5.  Dde,  ty.  Tarrant  v.  Hkllice.  E.  T.  178^.  K.  B.  3  T.  R    162.  ft  w 

On  the  death  of  a  copyholder  of  inheritance,  the  lord,  after  three  procia-'***  '<>  ^^  ' 
mafions  for  the  heir  to  cjme  in  and  be  admitted,  seized  the  estate  into  hia  "f "'^  *J** 
hands,  and  afterwards  granted  it  to  another  i:i  fee.     It  appeared  that  one  of  J^^^  ^^| 
Bevertfl  of  the  co-heirs  was  a  feme  covert  at  the  time  of  the  ancestor's  death;  geiz^  th« 
and  that  he  had  not  appointed  an  attorney  or  guardian  to  the /em  ■  rowW,  accor-  particalar 
ding  to  the  provision  of  9  G.  1  c.  29.     The  lord  had  not  been  aware  of  the**"«^*i"  «*• 
fact .     The  court  held,  that  the  seizure  of  the  whole  estate  was  irregular;  and,  ^^}  J^ 
being  irregular  as  an  absolute  seizure j   it  could  not  afterwards  be  set  up  as  ttp«,)^Q^ 
seizure  quefisqiie,  claimi  to 

(c)  *A8  to  the  pariiea  who  may  admii,  h%  admit 

In  the  case  of  descents  and  surrenders,  the  lord,  the  steward,  or  under  stew- ^^^ 
ard,  are  merely  instruments.     They  are  compellable  to  admit,  if  ostensibly 
sucfo,  and  (he  tenant  is  not  to  inquire  into  the  legality  of  their  title.* 

{d)  As  to  the  parties  who  are  entitUa  to  be  admUfedf 
1 .  Rex  V,  CooQAN.  E.  T.  1805  K-  B.  6  East,  431 ;  S.  C.  2  Smith's  Rep.  4l1.^  mamdu 
This  was  an  application  for  a  mandamus  to  compel  the  lord  and  steward  of  a  TyiJ^^ZM 
manor  to  admit  the  applicant,  on  the  payment  of  such  fine  as  should  be  due.  r  ^q  i 
It  was  opposed,  and-a  case  was  referred  to  wbf*re  the  same  title  was  in  dispute  |p  admit 
in  the  timeofa  prior  lord  of  this  manor  (3  Yes.  Jun.  7cii-4\  in  which  the  right  the  peraon 
of  this  court  to  grant  a  mandamits  in  those  cases  was  much  questioned;  and  who  ap 
where  finally  the  lord  chancellor  refusedto  interfere  on  behalf  of  the  party  ap-  P**"  *<> 
plying,  on  the  ground  that  his  father  was  only  a  trustee,  and  there  was  no  per-  ?* '?  *"• 
,  son  existing  for  whom  he  could  claim  to  be  admitted.     Lord  EUenborough,  C.  ^tboat  ro 
J.  said,  that  he  was  aware  that  the  power  of  this  court  to  grant  a  m^tndamits  to  gard  to  his 
admit  a  copyhold  ,  had  been  granted  ori  the  other  side  of  the  Hall.     Yet  the  eqaity. 
court,  having  for  many  years  past  been  in  the  habit  of  granting  such  writs  upon 
a  sufficient  prtnukyacie  case  made  out  on  the  part  of  the  person  applying,  ^^^"'i^'*'^ 
could  not  doubt  their  power  in  that  respect.     He,  therefore,  ordered  the  rule^j|*j|**     . 
to  be  made  absolute  oh  the  payment  of  the  fine  due.  perroined 

S.  Before  the  tenant  can  compel  an  admission,  the  person  appointed,  and  the  to  defoat 
estate  he  is  to  take,  must  be  such  as  the  surrenderors  would  be  warranted  in  the  right  of 
appointing.     The  lord  is  not,  therefore,  bound  to  admit  incapacitated  persons,  ^^^  Morren 
as  aliens,  outlaws,  4rc.,  or  persons  not  able  to  perform  the  usual  services  offe-^^^T^y*' 
alty,  suit  of  court,  &c.  as  corporate  bodies;  see  Bro.  Fealty,  pi.  15    Co.  Lit- thwoomino 
66.  b;  2  Ld.  Raym.  864;  Co.  Cop.  s.  4.  tr.    1 13.    1 14;    1  Watkins  >,  on  Cop.  tioo  of  a  lo 
by  Cov.  p.  299;  n;  and  1  Scriven,  340;  or  to  adrtiit  a  tenant  according  togul  «acc«s 
the  express  terms  of  a  surrender,  when  it  is  contrary  to  the  usual  fbnns,  or '^^  iotbo 
prejudicial  to  the  lord's  interests,  2  Atk.  75;  for  instance,  if  the  surrender  is  to  **^*"*^*ju^ 
be  to  A.  for  his  life,  without  impeachment  of  waste ^  the  lord  need  only  admit  A.  ^^|^^  i^^^^ 
for  his  life,  omitting  the  words  making  him  dispunishable  for  waste.  tho  teoaat ' 

3.  Rob,  d.  Ashton  v.  Hdtton  and  others.  E.  T.  1763,  K.  B.  2  Wils.  162.  miut  not  be 

This  was  an  action  to  recover  the  possession  of  coYtain  copyhold  lands,  permittod 
The  facts  were  these:  A.  B  being  seised  of  the   manor  of  D.,  demised  the  ^P"^**** 
same  to  the  lessor  of  the  plaintiff  for  21  years-  aflerwards  one  CD,  ^«*«g  hj^  |^** 

*  Whetlier,  therefore,  the  party  be  lord  by  right,  or  by  wrong;  Co,  Litt,  58,  b;  1  Co,  140, 
h;  4  id,  23,  b,  24,  a;  whether  be  be  seised  in  hii)  own  right,  or  in  the  right  of  another,  id; 
whethor  he  have  an  absolute  or  defeasible  title;  Co.  Litt,  58,  b;  whether  he  be  tenant  in  tail, 
4  Co,  23,  b;  for  life,  years,  at  will,  or  by  suiTerance;  4  Co,  23,  b,  24,  a;  Co.  Litt,  58,  b; 
whether  he  be  an  infant,  or  of  full  age,  4  Co,  23,  b,  it  matters  not.  8othe  law  is  not  partic- 
ular in  examining  the  imperfections  of  the  steward's  person,  nor  the  unlawfulness  of  his 
authority;  Co.  Cop,  s,  45,  tr,  p,  104-5;  Moore,  IMS.  But  if  a  stranger,  without  the  appoint- 
mont  oftho  lord,  or  consent  of  the  right  steward,  or  without  any  colour  of  nuthority,  will,  of 
his  own  bead,  come  into  a  manor  and  keep  a  court,  it  seems  that  a  performance  of  any  judi- 
cial duty,  or  the  executing  of  any  act  whatsoever,  will  not  be  warranted;  especially  if  tho 
court  be  kept  without  warning  ,'rtvcn  to  the  bailiff  by  precept  according  to  the  custom. 

t  As  the  admission  of  an  heir  at  law  is  only  for  the  benent  of  the  lord,  the  Court  will  not 
grant  a  mandamus  to  compel  sucli  admission  by  reason  of  its  utility:  as  the  heir  has  as  good  a 
title  without  admittance  as  with  it,  against  all  llie  world  but  the  lord;  2  T.  R.  197.  But  a 
special  custom,  imposing  on  the  heir  the  necessity  of  admittance  is  good;  8  Co.  197; 
17  Vea.  90. 

voi .  vr.  3e 
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Aad  if  0B6  tenant  of  the  copyhold  lands  in  question,  surrendered  to  the  use  ofhia  will,  and 
of  «  nam  thereby  devised  the  same  to  E,  F.  one  of  the  defendants,  and  to  five  other  por- 
bar  ©f  par  ^^^^  ^^  ^^^g^  ^^^^  and  ^iied.  K.  F.  went  to  the  lord's  court,  and  desired  to 
tMto'a  be  admitted  tenant  upon  paying  Iiir»  proportionable  part  of  the  fine;  but  the 
copyhold  lord  refused  to  admit  him,  unless  he  would  pay  the  whole  fine  for  himself  aad 
MUte  offer  all  the  other  five  trustees,  which  he  refused  The  court,  however,  now  gay* 
to  be  adout  judgment  for  the  defendants,  and  said,  that  the  lord  ought  to  have  admitted  E. 
ted,  thft  y^  ^yjj^j  offered  himself,  and  that  then  the  lord  might  have  proceeded  to  ba^ 
ISueTto  **  recovered  his  fine  tor  all  the  trustees,  if  it  was  either  due  by  law  or  by  the  cu»- 
tdmit  him»tom  of  the  manor. 

r  431  J  (c)  Jh  to  the  place  wl^ere  it  i$  to  be  made. 

Ao  preia  The  loird  or  bis  steward  may  admit,  as  well  out  of  court,  as  in,  since  the  ap- 

dice  arising  probation  or  even  the  testimony  of  the  former  tenants  is  not  requisite.  The 
therefrom,  admission  most  be,  however,  notified  at  the  next  eourt-day,  for  the  infomatioii 
V  '^  of  the  tenants;  Walk.  n.  cxi  to  Gilb.  Ten.  44^:.  9.  It  is  said,  indeed,  Bro. 
fc"  t'STre  Couit.  Bar.  pi,  22;  Co.  Cop  s  46.  p.  lOT;  Kitch.  8i  b.  that  mi  under-stew^ 
covery  of  ard  cannot  admit  out  of  court;  silqaare;  sec  I  I^.  Ravm.  €59;  I  Solk.  184. 
whtt  a  It  was,  however,  settled,  that  altbougli  a  lord  may,  a  steward  caiinot,  a^it  oat 
aionntof  of  the  manor  without  a  special  custom;*  see  Cro.  Car.  3S7;  4  Co.^.  b;  2T. 
»J^^  a;  Co.  Lk.  66.  a;  1  Ld.  Ravm.  76. 

incwred  kr  (/)  •^  '^  '^*  mode  in  which  il  «  io  be  made, 

tbeelhere.       1.  An  admittance,  says  Mr.  Wat  kins,  vol.  i.  p.  259.  may  be   ekher  esr- 
An  mdfitit    prcss  of  implied.     In  the  former  case,  where  a  copyholder  snrrendera  into  tlie 
(ance  mt^  hands  of  the  lord  or  steward,  the  surrenderee  is  expressly  received  into  the 
ba  either     tenancTy  by  the  lord  or  hia  steward  saying  to  him,  '^  I,  as  lord  of  this  manor ^'^ 
express;      (or,  '^  i,  as  ataward  of  this  maoov,")  '^  do,  fi>r  and  in  the  name  of  the  lord,  ad- 
mit you  A.  B.  aa  tenant  to  all  that,.  &c.,  whieh  have  now  been  anrrendered  is- 
sjay  hands  by  C.   D.,  to  your  use;  to  hold  to  you  and  your  heirs,  by  copy  of 
court  roll,  at  the  will  of  the  lord^  according  to  the  custom  of  this  BMmor,  by  the 
rents,  duties,  and  services,  therefore  due  and  of  right  accustomed,  and  accord-^ 
ing  to  the  form  and  effect  of  the  said  surrender;  and  do  put  you  into  the  seisin 
of  the  said  premises  by  the  delivery  of  this  rod."     The  new  tenant  then  re- 
ceives the  lod,  or  other  symbol  of  possession,  and  pays  his  fine,  and  is  sisom 
to  fealty,  unless  his  fealiy  be  pardoned  or  re^Mted.     The  proceedings  are  then 
entered  on  the  roU.t 
t  482  *       ^  An  admittance  need  not  be  in  any  parlicttlar  form  of  words*     Thus  if  the 
Or  implied;  lord  says  to  the  surrenderor,  ^^you  have  surrendered  to  the  use  of  such  an 
one,  to  which  surrender  I  agree,"  it  will  be  a  good  admittance  of  the  surren* 
deree;  3^  BuUt  219.     Soif  the  lord,  A^notvmgf^*  ^e  mnrender^  accept  ront;  I 
RoU.  Abr.  505;  Copyh.  X.  pi.  2;  S  Bulst.  217;  fine;  S  Bulst.  25(1;  I^y^^ 

*Unlesfi  it  were  by  epeciat  costoo,  se  when  a  coort  ii  held  ia  oae  oianer  for  &  trhofo 
hOBfar,  in  vhft&htbova  are  leveral  inanon;  Cro.  Car.  367 ;Co.  Lift.  58.  a.  Bat  Mr.  Wat- 
kins,  ▼•!•  1.  p.  268.  endeaion  to  oombat  tbia  poeitioo,  by  obearviM,  that  tlua  rssimiiBf 
0  doBii  not  appity  to  an  admittance^  merely  a«  ao  adinittasee,  as  an  aoiniUapao  wm  s»efl 
eertarnly  be  out  of  coart,  and  refers  to  the  caset  reported  in  4  Co.  26.  b;  ami  1  8alk.  184. 
Ifs*  Scrivoo,  ¥o!.  I.  p.  129.  however  entertains  doabtsaa  to  wliether  the  lord  of  the  manor 
liimsetf  can  admit  oat  of  the  manor,  -or  even  oat  of  coart,  when  ilie  act  is  not  rolontary, 
»uid  if  not,  a  fortiori  n  Steward  cannot  do  so.  He  soagesta  that  tha  distraetion  of  aatbor- 
)ty  (see  I  Ld.  Rayra.  87.  b,)  that  exists  might  be  reconciled  by  diatiogaishinc  betfreea  the 
Tolaotary  act  of  the  lord  or  his  stewards,  and  that  which  is  merely  oimisfecfMl,  ao^  theio- 
fore  involving  the  interest  of  a  third  party;  and  aabmits  that  the  distinction  is  &vo«red, 
not  only  by  the  general  practice  of  calliag  a  special  coart  whenever  an  adrntttanco  ia  to* 

a  aired  in  (be  intervening  period  betweenstae  general  coarls;  bat  by  the  expediency,  if  not 
^e  necessity,  of  a  previoas  preseaiOBeot  by  the  homage,  of  the  sarrender,  or  relative  cii^ 
oamstaaces  of  title,  open  which  the  claims  of  the  persona  reqniring  to  bo  admitted  are 
foandcd.  Mr.  Coveotry,  in  his  notes  to  Watkins,  vol,  I.  p.  806.  dissents  from  the  aoeara- 
cy  of  each  distinction;  bat  advises  the  reasoning  of  Mr.  Watkins,  and  the  position  ia  tho 
text,  not  to  be  relied  on,  when  h  oaa  be  avoided,  as  there  is  fall  enoagh  doabt  on  the  point 
to  render  the  matter  unsettled. 

t  The  costomory  form  of  sdmittance  sbonld  be  strictly  preserved,  as  any  d«*viation  woold 
pcobably  ha  faial  st  law,  though  open  to  relief  in  equity,  if  there  were  a  saffictent  r.oo'tid- 
vration  to  indoce  the  Court  to  interpose;  Cro.  Car.  597;  and  spo  SfuariV  View  of  8ec.  \Sk 
Kat.  B,  L.  0.  2.  s.  4.  p.  2<*0.  4to  fl»l.  \ 
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USSt.  a  pi.  68;  or  fealty;  Dyer,  2^Q.  a.  pJ.  68;  of  the  surrenderee,  it  hasLeeo 
Md  it  ^ili  be  a  good  admittance.  So  it  should  seera  (hot  an  avowry  on  the 
heir,  or  swearing  him  on  the  homage,  would  be  a  sufRcicnt  admittance,  as  it 
woold  be  ackciowledgia^  him  a  tenant;  Co.  Cop.  s.  41.  ir.  *M;  Giib.  Ten.  287. 
So  if  I.  S,  surrender  to  I.  N.  and  I.  N.  before  admission,  surrender  to  I.  13. 
and  I.  D.  be  admitted,  the  admittance  of  I.  N.  would  be  implied,  as  it  should 
seem  it  is  said  from  the  better  authoritiesr,  3  Bulst.  ^i37. 

3.  Brown  v.  Dver.  E.  T.  1706.  K,  B.  1 1  Mod.  7:^.  Bui  Ji 

Copyhold  lands  were  surrendered  to  the  use  of  A.,  and  presentment  was!*®*^^.^* 
made  accordingly.     The  lord  asses^d  a  fine  upon  the  surrenderee,  but  never  |"^biM^°cfl 
admitted  him.     The  court  adjudged  that  the  Iveir  of  the  surrenderee  had  no  a^t  to  for« 
liitle^  for  ids  ancestor  had  never  been  admitted.  go  an  acta 

4.  Rawxinson  v.  Gue£n.  3  Bulst.  237,     S.  P.  Doe,  d.  Tofield  v.  Tofield.  «1  tdmit 

ante,  p.  418,  ^•nc*; 

A  copyholder  surreadcred  out  of  conrt,  and  the  surrender  was  presented  at  At  the  nr 
the  next  court.     The  surrenderee  fiurrendered  before  admittance,  and  one  rendoree 
question  was,  whether  he  c^uld  rightfully  do  «o.     h  was  contended  that  there  '^^  "^.  . 
was  nothing  from  which  an  admittance  could  be  implied.     There  was,  lat,  the  Ki"^"ulij 
preaentment  of  the  surrender  madeout  of  court  by  the  hoflnage.     2d,  Tbe  ac- ^Qt^regi  liit 
chance  of  the  aurrcjider  by  the  steward,  andXhe^ntry  thereof  on  the  roll.  admiMion; 
dd.  The  delivery  of  a  copy  by  the  ateward  4o  the  ctHui  one  aa^ ,   hut  tliere  was 
not  any  act  done  by  the  lord  himself  amounting  to  an  admitAance,  nor  any  act 
by  the  steward  which  implied  an  acknowledgement  of  the  surrenderee's  title 
an  the  part  of  the  loixl.     Houghton,  J.    held,  that  the  surrenderee   could  not 
make  avaUd  surrender  before  admittance,  for  that  the  entry  of  the  surrender 
•4Hd  not  amount  to  an  admittance,  that  being  solely  the  act  of  the  ateward,  to 
wUch  Doddridge,  J.  agreed.     The  case  however  ended  in  a  coni|>romiae« — 
Sec  Sty.  145;  Cro.  Eliz.  €62;  2.Poph.  127. 

6,  Blunt  v.  Clark.  T  T.  1657.  K.  B.  2  Sid.  61.  But  m  the 

A.  B.  ftorrendcred  to  the  use  ofC.  D.  and  his  heirs,  upon  condition  that  if'^i*^  ^  ^^^ 
A.  B.  paid  100/.  on  such  a  day,  the  surrender  to  be  void.     C.  D.  died  before  a^Jjfffh^** 
the  day,  without  being  admitted;  his  heir  being  then  beyond  sea,  a  neighbour  lenaat  in 
came  m,  and  was  admitted  for  him.     The  heir  returned,  and  brought  an  ac-his  owoper 
tton  against  another  in  respect  of  this  copyhold  tenement,  and  obtained  judg-  [  433  ] 
ment  for  that  the  admission  of  their  heirs  friend  was  good,  he  having  consent- mo,  it  ia 
4»d  thereto  hy  commencing  the  present  action. — See  6  Vin.  Abr.  9S,  pi.  4;   l«»«eDtiaI 
Lecm,36.  pi.  45;  4  Ves.  466;  8  id.  265;  Prec.  in  Ch.  574;  and  see  9  G.  1.  Jj*in7^. 

^,  WvMSR  V.  Pagb.  M.  T.  J 614.  K.  B.  1  Stark.  N.  P.  C.  9.  Jdmitted!'^ 

The  validity  of  the  plaintiiT's  title  to  a  cppyhold  in  question  waa  douhted,  Unleu  a 
4111  the  following  ground,  viz.  that  no  custom  of  the  manor  was  shown  to  cna-cutom  px 
ble  a  Tocovery  of  the  premises  to  be  suilered,  through  the  medium  of  an  attor-  ist  to  the 
ney.     Lord  Ellenborough  was  of  opinion,  that  such  an  appointment  might  be^^^^'^J* 
made  by  the  common  law  as  of  common  right,  unless  there  was  an  exprejra 
custom  to  the  contrary. 

(g)  As  io  iheeffeci  of  the  admssion.li 
i.  PtfiixianowN  V.  Rylanb.  E.  T   1726.  K.  B.  8  Mod,  Rep.  352;  S.  C.  2 

*  It  lias  bean,  however,  ahreftdj  wen  that  acteward'fi  acceptance  of  a  suriendcr  from  the 
«arrendfnree  of  a  copyhold,  would  not  amount  to  an  implied  admittance.  The  aathorities 
whieli  were  formerly  relied  on  were  the  canes  of  Baker  v.  Denham,  Sty.  146;  1  Mod.  102; 
Gwipp  t.  Binning,  Oh>.  Eliz.  604;  Colchin  ▼.  Colchin,  ib.  662;  and  Kowlinson  v.  Gi-een, 
Pop.  127;  bat  It  appears  by  the  supplement  to  Lord  Cokeys  Copyholder,  s.  4.  that  if  the 
point  in  question  arose  at  all  in  Baker  v.  Denbaro,  it  was  ruled  the  other  way;  that  Gwipp 
y.  Binning  was  the  case  of  a  sarrender  by  a  remaindcr-oian,  the  tenant  for  life  being  here 
admitted,  and  which  was  the  admission  of  all  m  remainder;  that  Cotchin  and  Colchin  was 
the  case  of  an  heir,  and  who  may  snrrender  before  admittance  on  satisfying  the  lord  his 
fine;  and  that  the  srirrendor  in  the  case  of  Rawlinson  v.  «reen  was  dearly  proved  to  be 
void,  by  an  able  argument  in  the  report  in  Bridgman,  p.  81.  ^  i^,     «„  .    -« 

t  On  the  death  of  his  ancestor,  the  heir  may  enter  and  take  the  profits;  4  Co.  22.  b.  28. 
b;  and  maintaia  an  action  ibr  any  trespass  done  to  his4|i^ssedsion;  4  Co.  23.  b.  He  may 
a)0o  maka  a  laasa  of  the  eopyhold,  as  warranted  by  the  custom ;  and  on  suah  Isats  «a  ejec^ 
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Ld.Baym   13;  S  C.  I  Stra.  fi24.  S.  P.  Blackburn  v.  •Graves.  M.  T. 
1673.  K.  B.  I  Mod.  102;  S.  C.  1  Vent.  260;  S.  C.  3  Keb.  26^.  329; 
AMrreD  S.  C.  2.  lev.   107. 

deree  is  not      j^  y^^^  \yeen  already  stated,  and,  from  the  arguments  of  the  counsel  in  thus 
any  oar       ^^'^^y  «nd  the  judgment  of  the  courts  with  reference  to  the  facts  before  them, 
pose  before!^  ^^Y  ^®  \^^t^  aoain  noticed,  that  a  surrenderee   is   not  tenant  to  the  lord  for 
admission*  anv  purpose**  prior  to  his  admission 
I  434  ]    '2. 'Keen  v.  Kirby.  E  T.  1675.  C.  P.  1  Mod  200;  S.  C.  Cartcr,237;  S.  C. 

1  Freem.  192;  S.  C  2  Mod.  32. 
Unless  the       In  this  case  North,  C.  J.  said,  that  where  it  is   said  in  the  case  of  Rex  v. 
J^°P>^°'*J«M.oder,  Cm.  Car.  204.  that  where  tenant  for  life  of  a  copyhold  surrender,  &c., 
act*of^ho^'*°  use  is  left  in  him,  hut  whosoever  is  afterwards  admitted  comes  in  under  the 
joi'd.         ^  ^^'*^>  ^^^^  ^^^*  ^  ^^  ^^  understood  of  copy  holds  in  such  manors  where  the  cus- 
tom warrants  only  customary  estates   for   life,  and  is  not  applicable  to  copy- 
holds granted  for  life  with  a  remainder  in  fee^     See  6  Vin.  Abr.  239.  pi.  5;  4 
Co.  26.  b;  Poph.  39;  Cro.  Car  204;  2  Keb.  823;  Dyer,  264.  pi.  38. 
3.  Dor,  d,  Vernon  v.  Vernon.  M.  T    1805.  K.  B.  7  East,  8;  S.  C.  5 
Smith's  Rep.  6  S.  P.  Smith  v.  Triogs.  M.  T.  1723.  K.  B.  I  Str.  487. 
Whsre,  \  devised  customary  or  copyhold  estates  to  B.  and  his  heirs  in  tail  male, 

therefore,  ^^^  remainder  over  to  C.  his  daughter  in  tail.  A  made  a  surrender  to  the  use 
^as  not  ad^^^'^  ^'''*  ^'  ^"^^ced,  and  died  wtthout  admittance;  and  living  B.;  C.  de- 
mitted,  bis  vised  the  remainder  in  the  premises  to  D.  her  second  son,  in  fee,  subject  to 
devisee,  several  charges,  and  afterwards  died,  living  B.,  without  surrendering  to  the 
ibouj(h  ad  use  of  her  will,  and  without  being  admitted.  There  was  a  custom  in  the  mao- 
™'^****'.^?*  or  for  reversioners  to  tenants  in  remainder  not  in  possession  to  be  admitted 
in  an  action  "P^"  payment  of  half  fines,  and  to  surrender  to  the  use  of  their  wills.  D.  the 
of  eject  devisee  of  C.  and  her  heir  at  law,  were  both  admitted  as  tenants,  and  F.  was 
uieot.  in  possession.     The  question  was,  whether  D.,  the  devisee,  could  maintain 

ejectment.  Per.  Cur.  It  would  he  only  oversetting  all  the  copyhold  law  as 
it  stands  at  present  to  hold  the  legal  estate  to  he  in  the  lessnr  of  the  plaintifil 
For  qs  to  the  admittance  of  the  lessor  of  ihe  plaintiff,  that  merely  clothes  him 
with  a  legal  title  to  the  possession,  if  he  had  before  a  title  to  th«  estate  pursu* 
ftnt  to  the  surrender;  but  it  does  no  more;  it  does  not  give  him  a  title.'  And 
how  could  the  admittance  of  the  devisee  of  C.  connect  itself  with  the  surrender 
of  A.  ^  which  is  the  only  surrender  that  has  been  raade^,  whose  will  directed 
the  uses  of  that  surrender.^  Surely  the  proper  view  of  the  case  is,  that  the  heir 
At  law  of  A.  is  a  trustee  for  the  heir  at  law  of  C,  and  a  court  of  equity  will  di- 
rect that  the  heir  at  law  should  make  a  surrender.  But  assuming  that  equity 
exists,  we  cannot,  in  our  capacity  of  judges,  sitting  on  this  side  of  the  Hail, 
determine  who  has  the  equity  t  See  5  East,  132;  2  Wils.  13.  16;  1  Ch.  Ca. 
S9;  3  id.  4;  2  Freem.  157;  3  P.  Wms.  26.  358;  2  Vern.  679;  Gilb.  Eq.  Ca* 
i  436  ]  47;  3  Atk.  75;  2  Wils.  400;  5  Burr.  2764,  2773, 2787;  3  Lev.  385;  1  Salk, 
185;  Prec  in  Chan  408;  2  Vea  164;  2  Bro.  Ch.  Rep.  64;  3  id,  188;  Cro. 
Car  293;  2  B.  &  P.  312;  1  T.  R.  395;  Cro.  Eliz.  349;  1  BuUt.  201 ;  1  Vcs. 
121,  225;  eid.  77;  5  Ves.  jun.  557, 

ment  may  bebroaglit:  1  Leon.  100;  Moore,  596;  Cro.  Jac.  403;  but  before  hisadniission 
the  heir  is  not  entitled  to  be  sworn  on  the  homage;  nor  can  he  maintain  a  plaint  iu  tlia 
nature  of  an  assize;  Co.  jG:op.  s.  41.  tr.  94;  Kiich.  a.  19;  Gilb.  Ten.  287.  If  the  heir  die 
before  sdmittanco,  bis  bcir  may  enter;  4  Co.  28  b:  and  such  death  will  not  prevent  the 
widow  from  Ijeing  endowed,  nor  the  husband  from  being  tenant  by  the  curtes)  ;  vide  ante; 
and  if  tbe  heir  die  after  having  entered,  there  shall  be  tipo»sessio  fratris,  even  before  ad- 
ipittance;  Watk  on  Desc.  69,  The  heir  may  even  surrender  to  the  use  of  another  on 
aotirtfying  tho  lord  for  his  fine;  4  Co.  22.  b;  Kitcli.  162;  Cro.  Jac.  S6;  Cro.  Eliz.  662; 
Yelv.  145;  8  Lev.  827;  1  Com.  £41;  1  Anst.  11. 

'  But  ns  the  admittance  npon  a  valid  surrender  has  relation  to  it,  tbe  surrenderee  may 
r.M0Ti;r  in  RJcctrnG^it  upon  a  demise  laid  between  the  date  of  the  surrender  and  tbe  admit- 
tance: and  it  will  be  sulflcicnt  if  the  surrenderee  obtain  admittance  at  any  time  before 
trial:  4  East,  246.     As  lo  the  effect  the  admission  has  on  the  surrender,  vide  ante. 

t  B  t  if  a  copyholder  snrrendrr  to  the  use  of  his  will,  and  by  his  will  directs  two  per- 
sons to  sell  and  opply  ihe  moneys  arij^ing  tfaereliy  to  the  purposes  of  ti.e  will;  they  may 
soil  without  being  admitted,  and  the  lard  shall  admit  (he  vendee,  wlia  by  that  means  lakea 
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4.  Right  v.  Bawde??.  H.  T.   1803.    K  B.  3  East,  260.  S.  P.  Blackburw  L  436  ] 

V.  Graves.    M.  T.  1673.  K.  B.   I  Mod.  \02;  S.  C.    2  Daw.  185^    S. 
€.    I  Vent.  260;  S.  C.  3  Keb.  263.  329;  S.  C.  2  Lev.  107. 
A  grant  had  been  made  by  copy  of  court  roll  of  a  reversionary  estate  to  A.  Aad  here  it 
(who  had  before  a  life  estate  in  the  premises),   hnhendum  to  him  for  the  lives  n>*y  be  do 
of  B.  and  C,  his  grandsons,  diirinff  the  life  of  either  of  them  longest  livinc  ^*^««»/*'** 
successively,  accordmg  to  the  custom ^  blc,  reservmg  a  henot  and  69.  rent.  ^1^,0^  ^jn 
In  consideration  of  the  fine  paid  by  the  grandfather,  the  lord  suffered  the  first  not  operate 
in   succession  of  the  cestui  que  vie  to  enter   as  tenant  upon  the  death  ot  his  to  confer  a 
grandfather,  and  received  the  6a.  rent  from  him  till  his  death.     He  died,  and  ° J_  •■*«^®  o' 
his  widow  claimed  his  free-bench.     The  question  raised  was,  whether  she 

immediately  under  tbe  will  npon  payroeLt  of  one  fine;  2  Wils.  400;  but  it  is  otherwise  if 
they  ha^e  an  estate  as  distinguitfhed  as  a  mere  power;  Cro.  Jac.   199.     Witb   reference  to 
the  powers  conferred  on  a  devisee,  in  conformity  with  tbe  above  case,  in  1 1  East,  a  differ- 
ence of  opinion  appears  to  prevail  as  to  tbe  extent  of  its  appellation  to  practice.     Tbe  ca- 
ses are  stated  by  Mr  Coveotrj  in  his  notes  to  one  Watkins,  p.  809.  as  follows:   *'A  copy* 
iiolder  surrendered   to   the  use   of  his   will,  and  devised  his  lands  to  the  two  trustees  and 
their  heirs  in  trust  to  sell.     But  the  trustees  died  without  admittance,  and  the  question  was 
whether  the  heir  at  law  of  the  testator  A.,  or  the  heir  at  law  of  the  surviving  tmstee  B., 
had  tbe  preferable  right  to  admission.     On  the  part  of  A.  it   was  contended,  that  the  heir 
at  law  of  the  testator  had  a  right  to  be  admitted;  for  be  took  it  to  be  a  clear  and  nndenia- 
ble  proposition,  that  where  a  copyholder  snrendera  to  the  use  of  his  will,  be  is  not  thereby 
divested  of  the  legal  interest,  but  it  remains  in  him.  and  upon  bis  decease  descends  to  bis 
heir,  until  the  admittance  of  some  person  having  relation  to  the  surrender,  and  the  devis- 
ees under  the  will  have  an  equitable  interest  only;  Doe  y.  Wroot,  5  East«  182.     That  this 
doctrine  was  supported  by  Roe  ▼.  Hicks,  2  Wile.  13^.  which  was 'a  case  where  a  man  had 
snrrendered  a  copyhold  to  tbe  use  of  his  wife,  and  devised  the  same,   and  the  devisee,  be- 
fore being  ;^dmitted,  was  convicted  of  felony  and  executed;  and   it  was  adjudged  that  the 
copyhold  descended  to  the  heir  of  the  suijendpror,  because   until  admittance  the  devisee 
bad  no  interest  which  could  be  perfected.     That  in  Doe  v.  Vernon,   7  Enst,  vrhere  the  de- 
visee of  a  copyhold  estate  died  before  admittance,  it  was  held  that  his  devisee,  thonsh  af- 
terwards admitted,  could  not  recover  in  ejectment,  as  the  legal   trtlo   remained  in  tbe  heir 
of  the  surrenderor.     If  these  authorities  were  law,  it  was   quite  cloar,  that,  upon  tbe  de- 
cease of  the  testator,  the  legal  estate  in  the  copyholds   in  question   descended  on  his  heir; . 
and  as  neither  of  the  devisees  had  been  admitted  the  surviving  devisee  had  no  estate,  which 
npon  his  decease  conld  descend  to  his  own  heir;  and  a^  it  was  clear,  from  Doe  v.  Vernon, 
that  if  the  survivirg  tmstee  had  devised  the  copyholds  in   question,    his  devisee  could  not 
have  been  admitted  (the  party  entitled  to  be  admitted  being  their  heir  at  law  of  tbe  origi- 
nal testator);  upon  the  same  principle, the  heir  at  law  of  the  snrvivinjBf  trustee  had  no  rmit 
to  be  admitted  in  opposition  to  tbe  heir  at  law  of  tbe  original  testator.     On  the  part  of  B., 
a  gentleman  high4n  confidence  at  the  Chancery  Bar  wiote  as  follows;   *I  see  no  reason  to 
alter  my  opinion,  although  the  authorities  referred  to  by  Mr.  R.    do  in  some  measure  sup- 
port his  opinion.     I  take  it,  however;  to  be  clear  laip,  that  the  heir  of  a  devisee  who. dies 
before  admittance  is  entitled  to  be  admitted.     The  heir  should   apply   for  a  mandamus  to 
compel  the  lord  to  admit  him,  if  the  lord  fint  refuse  to  do  so,  and  when  admitted  be  sbonld 
bring  an  ejectment.*  S.  6ih  Nov.  1824.     It  is  scarcely  necessary  to  add,  says   Mr.  Coven- 
try, that  in  tbe  opiuian  of  the  writer  of  these  notes,  the  doctrine    here   expressed    as  clear 
law  is,  with  all  becoming  deference,  considered  to  be  perfectly  untenable;   for  suppose  for 
a  moment  that  tbe  heir  at  law  of  the  surviving  trustee  were  admitted,  and  to  pioceed  in  hia 
ejectment  as  recommended,  would  no»  the  objection  successfully  advanced  in  Doe  v.  Ver- 
non be  a  bar  to  his  recovery,  on  the  groond  that  if  a  testator  bad  nothing  to  devise,  noth- 
ing coald  descend*" 

Again:  '*A.  B.  surrendered  to  tbe  use  of  his  will,  and  devised  bis  copyhold  lairds  to  I.  S. 
lus  heirs  and  assigns,  in  trnst  for  bis  brother  for  life,  nflerwards  for  his  sister  for  life,  and 
after  both  their  deoths  open  trust  for  his  nephew,  if  then  living  (as  the  event  happened) 
his  heirs  and  assigns,  for  ever.  I.  S.  was  admitted  in  fee  upon  tbe  trusts  of  the  will,  and 
aAer  his  death  and  the  deaths  of  the  tenants  for  life  in  the  life  time  of  the  nephew,  a  ques- 
tion arose  whether  the  nephew  was  entitled  to  ba  admitted;  or  first  the  heir  at  law  of  the 
trustee,  and  then  the  nephew,  thus  incurring  two  fines.  The  leading  conveyancer  of  the  prec- 
ent  day  was  of  opinion  that  the  lord  had  a  right  to  comp*-!  the  admission  of  the  heir  at  law 
of  I.  8.,  the  last  tenant,' and  to  recive  a  fine  on  such  admission,  and  that  if  the  n^/tmrnr 
should  require  a  surrender  to  his  use,  and  an  admission  on  that  surrender,  the  lord  would 
be  entitled  to  another  fine;  but  if  the  nephew  could  obtain  admission  first,  and  then  procure 
a  release  from  the  heir  of  I.  S.,  the  lord  would  be  precluded  from  one  of  these  fines.     Mr. 

5.  wrote  as  follws*  *I  am  of  opinion,  either  that  the  trustee  I.  9  look  a  base  fee  determin- 
able by  the  deaths  of  the  testator's  brother  and  sister  (for  which  construction  the  case  of 
Poc  V.  Barthrop,  5  Taunt.  882.  sppears  to  jnea  direct  nuthotiiy),  or  that  if  I.  S.  took  In 
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lUle»*tf     was  legally  entitled  to  it?     Tlie  Court   made  use  of  the  following  obfierva- 
the  Mrtn     tions:  without  any  custom   appearing   in  this  manor  for  the  ce9Ud  que  vies  to 
tornado  not^**®  ***®  legal  estate  in  reversion,  to  be  sure,  the  words  granting  the  estate  to 
eoiBbiae-    ^^®  grandfather,  to  hold  to  him  for  the  lives  of  his  grandsons,  and  the  life  of 
the  longest  liver  of  them  succeRsively,  only  conveyed  the  estate  to  the  grand- 
father during  the  lives  of  the  persons  so  named.     Then  if  the  grandsons  could 
.    not  take  the  reversionary  estate  under  the  words  of  tiie  copy,  as  little  can  we 
say  that  the  bare  admittance  conferred  an  estate  {According  to  the  cmiom  <^  the 
i   437  1  mtmor^  so  as  to  give  the  widow  an  estate  for  her  life  by  virtue  of  the  seiaiD  of 
her  hasband.     For  giving  the  admittance  its  utmost  effect,  it  could  only  give 
the  tenant  an  estate  at  will,  or  at  most  for  life,  but  could  not  create  such  an 
estate  as  would  survive  to  his  widow,  which  could  only  arise  out  of  the  eopy- 
hold  according  to  the  custom. 

5,  Anon.  H.  T.  ,1774.  K.  B.  Lofil.  390. 
Att.bT  vir       This  was  a  motion  for  a  mandamua  *o  the  steward  of  a  manor  to  admit. 
IM  of  the    The  steward  stated  fhat  the  person  claiming  to  be  admitted  derived  his  title 
former,  tht  under  a  will,  with  other  devisees,  and  that  the  claims  of  those  devisees  had 
teaant  mod  [^^^^  found  void,  by  reason  of  the  insanity  in  the  testator.     To  this  the  party 
draff  to^the^PP'y'^S  ^^^  ^^  tmuiclainiis  replied,  that  by  the  finding  of  void  devises,  as  t6 
qaditj  of   the  other  devisees,  it  did  not  appear  that  the  title  of  the  devisee  now  claiming 
his  estate.   Was  affected,  for  that  the  devisees  claimed  under  codicils,  at  the  time  of  mak- 
ing which  the  tq^tator  might  be  insane,  without  its  following  as  a  matter  of 
course  that  he  was  so  at  the  time  of  making  his  will.     It  was  said  that  this 
was  a  case  between  a  custofmarv  heir  and  a  devisee;  that  a  customary  heir 
might  try  his  title  without  admittance,  but  that  no  other  person  could.     Per 
Lord  Mansfield .     The  devisee  wilt  show  his  devise,  which  will  be  sufficient 
to  protect  him  against  being  turned   out  by  the  heir.     But  there  is  cause 
enough,  from  what  has  appeared  of  the  refusal  of  the  steward  to  admit,  to 
grant  a  mandamus.     This  refusal  cannot  be  for  any  good  reason.     The  ad- 
mittance is  no  title  by  itself,  nor  would  prejudice  any   adverse  title.     The 
steward  would  have  a  fee  the  more.     And  his  standing  in  the  relation  of  fath- 

the  first  instance  the  absotote  fee  simple,  the  devise  to  the  nephew  was  good  as  an  eieea* 
tory  devise,  and  has  defuated  tlie  previoos  fee  vested  in  I.  S.;  I  therefore  think  that  the 
nephew  is  entitled  to  be  admitted.  The  hoir  of  I.  S.,  as  it  appears  to  mo,  has  no  estate  or 
interest  which  can  be  the  subject  either  of  a  sarreoder  or  a  release.'  To  which  the  former 
gentleman  rejoined:  *My  opinion  remains  onaltered,  becnase  I  think  the  tnuitoe  had  not  an 
estate  merely  for  lives,  nor  a  fee  determinable  by  execntory  devise.  In  the  tint  plane,  it  is 
material  that  the  lands  of  copyhold  tennre,  and  do  not  admit  of  uses  to  be  eieented  by  the 
.  statute;  and«  secondly,  the  decisions  which  do  by  custom  or  implication  from  cirenmstan 
ces  confine  a  gift  importing  to  be  a  fee.  so  as  to  restrain  or  qualify  it  to  an  estate  for  life, 
are  not  applicable  in  the  present  instance,  because  the  gift  to  the  tmstee  is  sot  only  of  the 
lands  but  of  all  the  estate,  right,  title,  and  interest  in  the  lands,  so  that  the  lestator  has  by 
clear  and  explicit  words  vested  the  fee  in  the  trustee.  Again,  I  think  the  will  oanoot  bie 
construed  as  a  gift  to  the  trustee  in  fee,  subject  to  be  defeated  by  way  of  contingent  re- 
mainder in  the  freehold,  as  well  as  in  the  cnpybold  lands;  and  for  the  reasons  I  have  sta<* 
ted,  this  must,  as  to  the  copyhold  lands,  be  the  gift  of  a  contingent  remainder  of  the  equi- 
table fee,  ao  as  to  leave  the  entire  legal  fbe  in  this  trustee.*  A  elight  inspection  of  Doe  v. 
Barthrop,  6  Taunt.  ^62.  will  show  that  the  will  in  review  it  perfectly  parallel  in  all  essen- 
tial points  with  the  will  in  that  case.  That  the  words  ^'all  the  estates,  Itc-"  should  import 
more  than  the  words  "heirs  and  assigns,"  is  an  obvious  sobterfuge.  Under  tbo  doctrine  of 
ey  pre$  I.  S.  took  an  estate  determinable  on  the  deaths  ef  the  tenants  for  lives,  with  re- 
mainder to  the  nephew  in  fee.  The  admission  then  of  the  particular  tenant  w»s  the  ad- 
mission of  the  remainder- man,  and  so  any  Aiither  admission  of  the  nephew  became  mne- 
cessary.'l  1  Watk.  by  Gov.  811.  n. 

*  Admittance  not  in  i> self  constituting  a  poftscssion,  but  only  giving  the  party  the  means 
of  obtaining  possession  if  he  has  a  right  to  it;  Win.  67.  Yet  where  a  copyholder  made  a  sur- 
render to  these  of  himself  for  life,  remainder  to  his  wife  for  life,  remandor  to  tlic  baron  and 
feme  in  tail,  remainder  to  the  heirs  of  the  body  oftiie  baron,  and  after  the  deatli  of  baron 
and  feme;  the  eldest  son  and  heir  of  the  body  of  the  surrenderor  wa^  adi^ittcd  generally  as 
heir,  but  not  to  the  estate  tail,  and  then  mortgaged,  and  died,  leavinti;  i.^  .^uc,  v:  honi  the  lord 
admitted;  the  mortgasoe  recovered  an  ejectment,  it  being  hold  that  tlie  legal  title  to  the  fee 
simple,  which  descended  from  tlic  father  to  the  eldest  son,  remained  in  the  son  until  admit- 
tance under  the  surrender  made  by  the  Cither;  6  Vin.  Cop.  G.  b.  pi.  19. 
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^  to  tho  heir  at  kw,  besides  adjoupnin^?  the  court  to  avokl  adcmtttng,  iM;pea»* 
ea  the  suspieien.     T^t  the  ruin  be  therefore  made  absolute. 
6.  Stammbrs  v.  Dixon.  H.  T.   180r>    K.  B.  7  East,   200;  8.  C.  S  SottthHi 

Hep  961. 
In  this  case  it  appeared  that  A.  B.  claimed  the  first  grase,  or  prima  hnntroy  Aod  by 
by  copy  of  court  roll,  under  a  grant  of  ir€9  acra9  prtftif  but  C.  D.  had  the  aP-  J!**."*  •^ 
ter-grass.  and  k>pped  the  trees,  cleansed  the  ditches,  rep«red  the  fences,  and  iQ^b^'of^j^ 
exercised  all  olhar  acts  of  ownership.     This  was  an  action  for  certain  trespas- 1^  which 
aes  alledged  to  have  been  committed  in*  A.  B.'s  close,  which  close  C.  D.  by  tenants  had 
his  plea  alleged  to  be  oopyhold,  and  justified  the  trespasses  under  a  grant  preTiooaly 
fvom  the  lord,  and  by  the  command  of  the  copyholder.     It  appeared  that  the  °^  "^*' 
defendant's  benefit  had  been  always  confined  te  the  taking  the  fore-Hsrop,  and  j^^^j   ' 
that  every  other  benefit  of  the  land  had  been  enjoyed  by  those  from  whom  the  atancas 
plaintifih  elaimed,   and  thai  the  copyholder  had  paid  all  the  rates  and  taxes,  which  are 
Per  Cur,     We  must  construe  the  rights  of  the  parties,  however  derived  from  noaaanrj 
anoient  grants,  oou^stently  with  the  possession,  and  there  will  then  exist  a  ingrcdieiit* 
copyhold  interest  in  the  prima  tonstmt  for  the  defendant,,  and  every  other  A«e-|*^^i^3^ 
hold  intepesl  in  the  land  for  the  pkiiatitfl     Bui  this,  it  is  said,  is  inconsistent  ^    ^^^' 
with  the  entries  on  the  court  rolls,  which  grant  an  interest  in  the  soil  to  the   I  ^^  i 
texkant,  and  were  evidence  for  the  jury,  to  show  in  what  right  the  defendant 
clmnied  and  took  (he  fore-crops.     The  admissions  are  to  ftea  acras  pr«H;  but 
can  it  be  said  that  the  word  praii  is  not  open  to  receive   any  construction 
which  will  carry  a  leas  interest  than  the  whole  ri«iht  to  the  sod  ?     The  judge 
thought  that  if  the  usage,  in  fact,  were,  that  the  defendants,  and  those  under 
whom  he  elaimed.  had  never  enjoyed  any  other  benefit  of  the  land  than  the 
fbre^iop,  and  that  these  under  whom  the  plaintiff  claimed  had  enjoyed  evary 
other  benefit  of  it,  that  word  might  receive  a  construction  conformable  to  the 
actual  enjoyment.     We  think  he  was  right  in  that  opinion,  and  consequentfy' 
that  his  direction  to  the  jury,  in  accordance  with  such  opinion,  was  siibstan* 
tiallv  good.     See  Cro.  Car.  962;  Co.  jCop.  s.  4^;  4  Rep.  38;  and  Co.  Litt. 

(h)  ^  to  an  erroneoas  admiBsion^ 
Grantham  v.  Cofley.  E.  T    1672.  K.  B.  2  Snund.  422. 
In  this  case  the  Court  held  that  a  custom  to  bar  an  entail  of  a  copyhold  by  ^^  •noae 
forfeiture  and  re-grant  wa^  good,  and  that,  in  such  case,  the  lord  could  not  g;^-*|g"'^ 
admif'any  other  than  the  person  for  whose  benefit  the  forfeiture  was  intended,  ^ii^n, 
and  that  if  he  did,  a  purchaser  might  avoid  all  mesne  acts  when  he  was  ad- void,  and 
mitted,  as  well  as  upon  a  surrender.     See  Kitch.  162;  Co.  Cop.  s.  4K  tr.  92;  the  lord  or 
4  Co.  28.  b;  3  Burr.    1543;  J^^y,    152;  1  Brownl.  127;  Sty.  462;  3  Leon. •^•'^•'d. 
Qin  must  after 

2.   Conmdered  wUh  reference  to  eBlc.'es  on  condilton.  mii'acooid 

If  a  copyholder  surrenders  to  particular  uses,  which  determine,  even  if  he  ing  ta  tho 
*  Aad  ir  thera  be  any  variation  nbtw^on  the  aorrender  and  admituoce,  tho  aatotc  wlH  sarrcador.* 
be  according  to  the  aorrender;  Co.  Cop.  ■.  41.  tr.  92-8;  Kiteh.  171.  If.  tberefora,  the 
copyholder  anrrender  for  life,  and  the  lord  admit  in  fee,  the  sarreaderee  has  bnt  an  eatate  for 
life,  for  he  Is  in  by  force  of  the  surrender;  4  Co.  28.  b;  id.  28.  b;  4  Burr.  1061;  Kitch. 
171;  Gilb.  Ten.  255;  Caltb.  Read.  61;  and  the  admittance,  in  whatever  manner,  always 
enores  according  to  the  title;  S  Bolst.  240;  I  Roll.  Rep.  817;  12  Vea.  481 ;  Co.  Comp« 
Cop  0.  41,  tr.  98;  ei  vide  supra 

It  is  said  that  if  the  uses  are  more  extensive  than  the  surrender,  the  admission  may,  in 
respect  of  the  lord's  interest,  operate  as  a  new  grant;  4  Leou.  88;  1  Freem.  246;  Gulh. 
Ten,  119.  120;  bat  where  a  per<:on  is  admitted  in  a  particalar  character,  with  reference  to 
a  former  erant,  and  no  new  estate  is  in  the  contemplation  of  the  parties,  theadmissioSf  if 
void,  shall  not  operate  in  respect  of  the  interest  of  the  admitting  lord;  7  East^  186;  8  id. 
260. 

Tho  estate  of  the  copyholder  is,  however,  so  firmly  established,  that  it  cahoot  be  preju- 
diced l^y  any  act  of  the  lord-  If,  therefore,  the  lord  grants  the  freehold  of  a  single  copy- 
hold to  a  stranger,  so  that  a  court  cannot  be  held,  snch  grantee  of  the  freehold  interest  wili 
be  bound  by  the  copy,  and  th.?  title  of  the  heir  of  the  copyholder  will  be  complete  without 
admittance;  2  F^eon.  288-9;  4  id.  230,  Again,  should  the  lord  oust  hb  lawful  tenant,  tho 
party  tenured  sliall  have  trespass;  Co.  Lit;.  60.  b;  Co.  Cop.  s,  61.  tr.  118.  119;  1  Lev. 
4;  4  id.  118;  19  Ves.  885,  r;  or  an  action  ef  ejectment;  Nov*  29;  or  even  indict  the 
lord;  Gilb.  Ten.  157.  Z29. 
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[  4dd  ]  parts  with  his  whole  estate,  limiting  the  reversion  in  fee  to  himself,  or  surren- 
ders on  condition,  and  the  condition  is  performed  by  the  surrenderor,  or  brok- 
en by  the  silrrehderee,  as  the  case  may  happen  to  be,  he  is  in  of  his  old  seis- 
in, and  no  admittance  therefore  can  be  requisite;  see  9  Co.  107.  a;  1  Leon. 
!7d;  Go.  Cop.  s.  56.  tr.  129;  2  Bl.  1046.  But  if,  by  the  surrender  to  uses, 
the  copyholder  takes  back  a  life  estate,  or  other  particular  interest,  then,  it  is 
apprehended,  he  must  be  re-admitted  to  give  efiect  to  the  sunender;  see  1 
Bl.  605;  S.  C.  4  Burr.  195S;  and  1  Scrivenon  Cop.  383. 

3.   Considered  with  reference  io  esiates  of  a  limiled  nature. 
Warsopp  v.  Abei.!..  T.  T.  1695.  K.  B.  6  Mod  306.  S.  P.  Bar.ves  v.  Corke. 
T.  T.  1691.  K.  B.  3  Lev.  308.  S.  P.   Blackburn  v.  Graves    M.  T. 
1673.  K.  B.  I  Mod.  Rep.  102;  S.  C.  2  Danv.  186;  S.  C.  1  Vent.  260; 
S.  C.  3  Keb.  '263,  329;  S.  C.  2  Lev.  107.  S.  P.   Earl  of  Bath  v.  Ab- 
NEY.   1  Burr.  206;  Cowp.  713.  S.  P.  Doe,  d.  Whitbread  v.  Jen.xet.  5 
East,  522. 
Th«  admin      Jq  trespass  and  ejectment  for  a  copyhold,  on  the  demise  of  J.  S.  the  jury 
sion  orth«  fQuni]  ^  special  verdict;  the  substance  whereof  was,  that  J.  S.  purchased  this 
life  of  a      copyhold,  and  on  the  23d  day  of  October,  1652,  made  a  surrender  thereof  to 
copyhold     the  use  of  himself  for  life,  and  then  to  A.  his  wife,  and  to  the  survivor  of  them; 
estate  is  the  and  after  their  decease,  then  to  the  use  of  the  last  will  of  the  said  J.  S.,  and, 
admiaanee  for  default  of  such  will,  to  his  own  risht  heirs;  and  that  he  was  admitted,  &c.; 
of  those  in  ^^^^  (^  made  a  ivill,  and  devised  all  his  whole  estate,  both  real  and  personal, 
der.*  ^^  ^'  ^^  ^'^®  af\er  his  decease,  the  remainder  to  be  divided  between  his  rela- 

tions on  both  sides,  according  to  the  discretion  of  his  executors,  and  some  time 
afterwards  died.  They  found  that  the  executors  did  enter  with  an  intent  io 
divide  the  estate,  pursuant  to  the  will,  but  that  they  were  not  admitted  to  this 
copyhold.  So  that  the  question  was,  what  estate  was  vested  in  them  before 
admittance,  and  what  passed  by  this  will  ?  And  it  was  held  that  the  admittance 
of  a  tenant  for  life  on  a  surrender,  is  an  admittance  of  those  in  remainder.--— 
See  1  Mod.  102;  1  Salk.  185;  2  Brownl.  301;  Cro.  Eliz.  662;  4  Leon.  Ml; 
4  Co.  22;  Moor.  356;  Cro.  Jac,  31 ;  13  Ves.  246.  253;  sed  vide  Co.  Cop.  s. 
66.  tr.  130;  Gilb.  Ten.  194, 

[440]       VI.  RELATIVE  TO  THE  DESTRUCTION  OF  COPYHOLD 

INTERESTS. 

(A)    Bv    FORFBITURE.t 

When  the  1 .  A  to  the  causes  offarfeiiure, 

costomary  (^)  JVnnnciaim  of  estate.! 

rooderce"  ^*'  ^'  Tabr.4NT,  v.  Hpxlier.  E.  T.  1789.  K.  B.  3  T.  R,  16?.-  S.  P/LoRD 
ogglecuto  Samsburt^s  CASE.    1  Keb.  287. 

come  in  Per  Cur.  A  general  forfeiture  of  a  copyhold  estate  does  not  accrue,  unless 

and  be  ad  there  be  a  custom  to  warrant  it.  In  such  cases  the  lord  has  only  a  right  to 
mined,  the^p^^f  jj^jq  possession,  to  satisfy  himself  of  the  injury  he  sustains  for  the  want 
bv  eMcml   ^®  tenant;  he  can  only  retain  the  possession  (^wsqne. 

eofltom  *  Iq  the  abseoce  of  a  special  custom  for  tenants  in  remainder  to  come   in  and  be  ad- 

make  an  ab  "flitted  and  pay  a  line;  Cro.  Eliz.  614;  3  Lev.  30^;  6  East,  222.  6ot  the  sorreodofee 
flolate  set  ^^  ^^^  panic  .lar  tenant,  and  the  heir  or  Rorrenderee  of  the  remainder-man  in  revereion, 
SEare^§  moat  bo  admitted;  Cro.  '  liz.  604;    Cro.  Jac.  81;  Gilb.  Ten.   416.  417:  Vy.  187.  pi.  26. 

1  As  copyholds  were  originally,  as  has  been  already  noticed,  held  by  tne  lowest  and 
most  abject  vassals,  the  marks  of  feodal  dominion  continoe  ranch  stroncor  in  this  tenure 
than  in  any  other;  so  that  copyholds  are.  not  only  subject  to  the  same  foifettnres  as  estates 
hold  in  socage,  bat  also  to  a  variety  of  other  forfeitorcs  particularly  incident  to  them. 

t  If,  however,  the  heir  of  a  copyholder  is  beyond  sea  at  the  time  of  his  ancestor's  death, 
or  within  age,  or  non  compos  mentis^  or  in  prison,  his  non-appearance  at  the  lord's  court 
will  not  amoam  to  a  forfeiture;  vide  ante^  p,  426. 

$  But  where  the  custom  requires  that  a  person  taking  an  estate  in  remainder  shall  come 
io  and  be  admitted,  tho  lord  can  only  seize  quousque  the  tenant  does  come  in;  6  East, 
522;  2  Atk.  449;  et  vide  ante^  p.  426  So  a  custom  that  the  person  to  whose  use  a 
copyhold  is  surrendered  shall,  after  three  proclamations,  come  io  and  be  admitted,  is  good. 
But  in  a  case  of  this  kind  infancy  will  excuse;.  1  Show.  31 ;  et  vide  ante^  id.  So  it  has 
bean  seen,  that  copyholds  are  indirectly  devisable,  ante,  p.  418.  In  such  cases  the  non- 
Bppcnrence  of  a  dtivisiee  to  bo  admiUed  opeWe^  in  general  em  a  forfeiture  of  the  copyhoH* 
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(6).  Trenson  or  felony^ 
I.  Benson  v.  Strode.     H.  T.  IG80.   K.  B.  2  Show.  150;  S.  C.  Skin.  8.  29; 
S.  C.  PoUexf.  615;  S.  C.  !2  J.>ne^,  I  ^9;  sM  vid  Jo:ky  v.  Pawly.   R  T. 
1668.  K.  B.  1  Lev.  ^iG3\  S.  C.  Z  Keb.  4o7.  466.  So  if  a  cop 

It  appeared  that  A.  B.  was  copyholder  for  life,  with  remainder  to  B  f  »r  life,^*'®!^*' *>• 
"  to  commence  from  and  after  ihe  death  of  A.    'f  nthcr  sooner  determination*'***"®^  ®^ 
of  his  estate;"  and  that  A.  B   was  attainted  of  hiijh  treastjn.     The  Court  held  f^^°"  ^^ 
that  the  copyhold  was  forfeited   to  the  l(»rd,  and  that  he  in  remainder  might  Muteba 
enter  without  presentment,  although  the  offender  were   pardoned.     See  Co.  comes  for 
Cop.  159  tr.  137,  Giib.  Ten.  26i ;   2  Hawk.  P.  C.  c.  49.  s.  7;  Kitch.  151  ^  1  ^•^^^^  ^ 
Bulst.  13;  1  Brownl.  !;>17;  Godb.  267  ;  4  Co   ^0,  ^^  ^^'* 

2,  Lord  Cornwallis's  case.  E.  T.  1682.  C.  P.  2  Vent.  38.  [  441  ] 

It  appeared  that  I   P.,  a  copyholder  of  the  manor  whereof  Lord  Comwallis  Aad  itiioa 
was  seised,  committed  treason      A  question  ar»se,  whether,  in  re.'^pect  of  such '^  ^  **,^ 
act,  the  lands  became  the  property  of  the  lord  )f  the  manor,  or  of  the  crown,  P*^***  JJ^^'r* 
by  virtue  of  the  stat.  1'2  Car  2.,  by  which  the  lands,  i^c.  ot  all  those  who,  in  ||JJ  ^1,^ 
conjunction  with  I.  P  ,  bad  been  guilty  of  treason,    bet  ame  forfeited   to  the  King,  aad 
crown.      But  it  was  contended,  that  such  argument   could  only  be  sup^iorted  Dot  the 
by  inferential  reasoning,  as  th  •  word  copijhohU  was  not   numtioned  in  the  act.  *o»"df  >•  to 
And  although  it  appeared  that  the  terras  used  in  the  bodv  of  the  statute  ''^c*"©         u*|5 
of  a  general  description,  and  r.opyholds  were  even  mentioned  in  a  proviso  ^^'^noj^  J|i 
contained  in  the  act,  the  majority  of  the  Court  seemed  to  be  of  the  same  opi- tainted, 
nion,  on  the  ground  that  copyholds  were  n'ever  included  in  u  statute  where  any 
prejudice  would  thereby  accrue  to  the  lord,  especially  as  the  proviso  alluded 
to  might  be  satisfactorily  explained  without  having  recourse  to  such  a  con- 
struction.    The  ultimate  decision  of  the  rase  was,  however,  adjourned. 

3.  Rob,  d.  Ilffereys  v.  Hicks.  E.  T.  1754.  C.  P.  i2  Wils.  13;  S.  C    1 

Kenyon,  110. 

This  was  a  case  reserved  for  the  opinion  of  the  Court,  which  stated  that  A.  ^<»t  a  enr 
B.  beins  seised  in  fee  of  copyhold  lands,  whereof  the  defendant  was  lord,  by  ''®"^®J'  J^J* 
his  ^vill  devised  the  same  in  fee  tt>  B.  B.,  and  surrendered  the  same  to  the  U9«to  one°    * 
of  his  will.     Subsequently  B.  B.  was  tried,  convicted,  and  hanged,  for  the  ^^^  ia  eon 
murder  of  her  ur.cle,  the  testator.     B   B  was  never  admitted  tenant,  nor  ever  vtcted  of 
did  any  act  to  show  she  was  the  lord's  tenant;  defendant  never  entered,  but  felony,  and 
the  homage  presented  the  attainder  of  B.  B.,  and  the  premises  in  question  ^""Mf**  be 
were  granted  to  the  defendant,  as  being  forfeited  to  the  lorii  by  the  attainder.  ^JJ^Jj*  ™ 
The  lessors  of  the  plaintiff  claim,  one  as  heir  at  law  to  the  devisor,  the  other  m^jiiJ 
as  heir  of  B.  B.,  and  the  defendant  a^  lord  of  the  manor.     Three  questions |pod;  then 
were  made;  1st,  whether  the  lands  were  forfeited  to  the  lord;  2d,,  whether  the  ia  no  forfeit 
surrender  to  the  use  of  B.  B.  did  not  prevent  the  descent  to  the  testator's  heir  »'«  of  »^ 
at  law.^     And,  lastly,  whether  the  attainder  did  not  hinder  the  descent  to  ***®  }* JjJ .  7t  je 
heir?     After  argument,  the  Court  said:  the  single  question  is,   whether,  if  a  ^^j^^  ^f, 
man  surrender  a  copyhold  to  one  who  is  attainted  and  hanged  before   admit- the  heir  of 
tance,  the  land  shall  be  forfeited  to  the  lord.      But  the  Court  inclined  for  the  the  •wnea 
plaintitf,  who  was  the  h^ir  of  the  surrenderor. — Cttrwi  adv.  vuU.  deror. 

4.  Rex  v.  Wil.es.  E.  T.  18<20.  K.  B.  S  B.  &  A.  610. 

A.  B.  obtained  a  rule  for  a  mandamm  to  the  defendant,  *as  lord  of  the  manor  And  it  hag 
pf  C,  to  admit  him  to  certain  copvh old  premises  of  inheritance.      It  appeared  r*?,^**'^ 
that  A.  B.'s  title  was  derived  through  the  acts  of  one  E.  F.  who  had  previous- ^j^^^  ^^^ 
\y  held  the  property,  subsequent  to  his  being  convicted,  under  the  5  Anne,  c.  ^^  ^  j^^ 
21 .  of  receiving  stolen  goods.     As  by  3  &  4  Anne,  as  stated  by  the  counsel  in  forfeiture 
support  of  the  rule,  su  jh  o  "enders  were  made  accessaries  after  the  fact;  as  it  of  a  copy 
was  aflerwards  by  the  5  Anne  enacted  that  they  should  suffer  death  as  felons  I  442  1 
convict;  as  by  the  1  G.  I.e.  11.  s.  1.  they  might  be  transported  for  14  years;  J°*^*J||5^ 
and  ad  the  benefit  of  clergy  was  not  taken  awav,  it  was  argued  that  the  judg-  ^^^^  ^^^.^^ 
ms  It  of  death  ought  t  >  have  been  passed  before  it  c  >uld  be  said  that  there  was  attainder, 
•  .\nd  thw  not  only    >^fl  a  punishment  for  his  cri-ne,  bat  because  his  capacity  lo  fill  the  wiihont  a 
tenancy  is  at  an  end.     And1n  the  cises of  corruption  of  blood  ho  can  have  no  one  to  inner-  jnecial  Com 
it  bis  ejtate  where  cusloni  had  made  it  hereditary;  see  1  WatkinSj  825.  tOBIi 

VOL.  VI.  ^9  ^     ^ 
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a  forfeiture.  The  Court  made  the  rule  absolute,  in  the  absence  of  a  special 
custom  establishing  that  there  could  be  a  forfeiture  of  such  properly  before  at- 
tainder. See  I  LeT.  263;  2  Vent.  38;  I  Bubt.  190;  3  T.  R.  162;  Cro.  Car. 
566;  Com.  Dig.  Cop.  M.  1. 

(c)   Outlawry. 
.   Rex  v.  Budd.  T.  T.   17.58.  Ex.  Park.  190. 
OatUwry         Tlie  defendant  was  outlawed  at  the  suit  of  A.  B  ,  and  by  an  inquisition  takea 
*•  •^•®  *      upon  a  special  custom,  he  was,  infer  aliay  found  to  be  seised  in  fee,  according 
J*^^°^[°' to  the  custom  of  the  manor  of  F.,  of  a  messuage  and  lands,  &c.  and  that  the 
jjopy  said  messuage  and  lands  were  copyhold  lands,  held  under  the  bishop  of  W  , 

holdi.*  lord  of  the  manor,  and  subject  to  several  mortgages,  in  the  said  inquisition  spe- 
cified. The  capias  iUla<ratun  and  inquisition  were  transcribed  into  this  court, 
and  a  venditioni  exponas  was  issged  thereon.  A  motion  was  now  made  to  dis- 
*  charge  the  inquisition  and  the  venditioni  *:xpona$,  on  the  ground  that  the  mes- 
suage and  lands  in  the  inquisition  were  copyhold,  and  not  liable  to  be  seized 
into  his  majesty^s  hands. 

Per  Cur.  The  venditioni  exponas  was  absolutely  irregular,  because  the 
lands  being  copyhold  were  not  liable  to  seisure^  nor  could  the  lands,  if  they 
had  been  freehold,  have  been  sold,  because  the  king,  in  that  case,  would 
only  have  been  entitled  to  the  profits.  See  Co.  Cop.  s.  58.  tr.  135;  t 
Lev  210. 

((2)  Mienmtion. 
S*  if  tba  If/.  Bif  making  a  feoffment  tnih  livery  ^  or  levying  a  fine, 

eopyholdsr  i.  Eastcourt  v.  Weeks.     T.  T.   1688.  C.  P.   1  Salk.  186. 

oommoiT*^  Ejectment  on  the  demise  of  A.  E.  A  special  verdict  was  found,  that  the 
I  44S  I  ^^^^^  >°  question  were  copyhold,  parcel  of  the  manor  of  N.,  and  that  W.  W. 
law  interest  ^^  copyhold  tenant  in  possession  for  life,  and  S.  £.  lord;  that  S.  E.  died,  and 
in  his  lands  the  manor,  &c.  descended  to  his  two  sisters,  M.  &  A.;  that  W.  W.  suffered  his 
to  another,  house  to  be  ruinous,  and  made  a  lease  of  his  copyhold  for  ten  years,  without  li- 
it  is  a  for  cense.  It  was  admitted  by  the  Court  that  these  were  both  causes  of  forfeiture. 
^iM^f  he  '^^^^Yi  ^-  J>  Novil,  and  ulencow,  Js.,  said  that  the  continuing  in  of  the  ten- 
makes  a  fe  ^^^  after  forfeiture  was  no  disseisin  at  election  of  the  lord,  and  it  having  been 
effluent  allowed  that  if  tenant  for  years  or  life  make  a  feoffment,  or  levy  a  fine,  it  is  a 
with  live  forfeiture,  and  also  a  determination  of  their  estate,  no  doubt  ean  exist  on 
Vtf  the  case. 

*  Bot  Chief  Baron  Gilbert   (Gilb.  Ten.  p.  242)    adds  a  quere^   whether  a  copyholder 

forfeits  any  thing  by  onttawry,  unless  for  a  capital  crime.     And  in  Lex  Cast  210.  it  is  laid 

down,  that  a  copyhold  is  not  forfeited  by  outlawry  in  a  personal  action,  the  lord  not  being 

prejodiced  by  it,  and  yet  that  the  king  shall  have  profita;  see  Kiteh.  242;  Gilb,  Tea.  328; 

•      2Danv.  200;  Litt.  Rep.  284;  Hett.  127;  2  Keb.  467. 

t  Lord  Coke  says»  that  if  a  copyholder  makes  a  charter  of  feoffment,  or  a  deed  of  da- 
raise  for  life,  withont  giWog  livery  of  seisin,  it  is  no  forfeitnre,  becanso  nothing  passes;  1 
Inst.  59.  a.  n.  8;  Co.  Cop.  s.  68.  According  to  Roll.  (1  Roll.  Abr.  508.  pL  12.  18) 
though  livery  is  not  made,  yet  the  feoffment  is  a  forfeiture  if  there  b«>  a  letter  of  attoiney 
to  deliver  seisio,  because  then  the  feoffee  may  at  apy  time  perieet  the  conveyance;  and 
that  Lord  Coke  ought  to  be  understood  with  that  distinction.  Mr.  Hargrave  (1  Inst.  $9» 
a.  n.  8)  does  not  acquiesce  in  RolPs  doctrine;  he  sayy:  the  eriterioa  of  forfeiture  of  a 
copyhold  by  alienation  seems  to  be  the  actual  passing  of  an  unlawful  estate  to  the  lord's 
prejudice.  In  the  case  of  the  feoffment,  no  interest  can  pass  until-  livery;  nor  is  it siriotlj 
true  that  the  feoffee  may  at  any  time  perfect  the  conveyance;  for  it  js  possible  that  before 
livery  the  feofiee  may  revoke  the  power  of  atiorney,  or  the  attorney  may  die,  or  reAue  to 
execute  the  authority.  It  is  also  said  (ibid.  508.  pi.  11),  that  if  a  copyholder  bargaina 
and  sells  his  copyhold  to  another  in  fee.,  it  is  a  forfeiture,  although  the  deed  be  not  enroll- 
ed.   Bot  this  position  has  been  denied  by  Lord  Coke;  Co.  Cop.  658. 

By  general  intendment,  copyholds  will  be  pr^Bumod  exempt  n"om  the  operation  of  general 
words  in  conveyances  at  common  law.  But  if,  through  inadvertence,  tJiey  are  included  by 
name,  a  forfeiture  will  bo  incurred  at  law,  and  a  good  title  to  the  legal  estate  cannot  be  com- 
pleted until  the  lord  has  been  apprised  of,  and  dispensed  witli,  the  forfeiture.  This  is  obvi- 
oudly  (says  Mr.  Coventry,  1  Watkins,  '^90.  n.)  tender  ground,  as  the  lord  may  take  advan- 
ta»e  of  tne  information:  btit  until  a  waiver  of  the  forfeiture  has  been  obtained,  the  title  can- 
not be  safely  accepted;  and  it  is  dUlicuh  to  perceive  how  time,  cvou  with  several  subsequent 
admissions,  could  cure  the  dcfecr,  as  the  lord's  right  of  cutry  would  accrue  from  the  time 
only  he  was  mndo  ncquaiiitod  with  the  crxissp  of  forfoitiir**:  and  it  is  not  cloarly  8et;tled,  thai 
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S.  Doi,i>. Tarrant,  V.  Hellibr.  E.  T.  n«9.  K.  B.  3  T.  R  '62.  9''*'^* 
Per  BuHer,  J.  With  respect  to  the  forf^^iture  of  a  copyhold  estate  by  b*"*» 
fine,  there  is  such  a  transmutation  of  possession  as  to  divest  the  lord's  ri|[ht, 
because  it  gains  a  fee-simple  to  the  person  to  whom  it  is  made  or  levied.  But 
that  is  not  so  where  the  possession  continues.  It  is  like  the  case  of  a  mort* 
gagor  levying  a  fine,  and  continuing  in  possession,  which  is  no  bar  to  th«  mort- 
gagee.     See  Prec.  Ch.  568;   I  Sir.  453;  Cruise  on  Fines,  281. 

^dly.  Bf  inaking a  lease*  conirary  to  the cualam.'\  [  414  | 

1.    Richards  v.  S»li:.    E.  T.   1G76.  C.  P.  2  Mod.  Tep.  79;  S.  C.  3  Keb. 

638. 
A  copyholder,  to  secure  a  person  who  had  become  bound  for  him,  cove-  ^^  make 
nanted  that  such  person  should  hold  and  enjoy  a  certain  copyhold  estate  for        |l.^^^ 
seven  years,  and  so  from  seven  years  to  seven  vears,  for  and  during  the  term  jj^not 
of  49  years,  if  the  copyholder  should  so  long  live.     The  Court  inclined  to  warranted 
think  that  this  was  a  good  lease,   and,  by  consequence,  a  forfeiture  of  the  by  enatom, 
copyhold;  and  that  a  license  in  this  case  could  not  be  presumed  to  prevent  the  voleti  by  li 
forfeiture,  because,  if  that  had  existed,  the  jury  would  have  (bond  it,  and  that  f**^  of tb« 
the  meaning  of  the  parties  was  the  only  cri'erion      They,  however,  gave  no 
judgment.     See  4  Co.  25.  a.  Hutt.  lOi ;  9  Co.  75.  b.  2;  Keb  467;  Co.  Litt. 
59.  a. 

the  lord's  ri^ht  of  entry  for  a  forfeiture  will  be  barrei  by  30  years*  continunnce  of  pojsesBion 
of  the  copyhold,  even  if  the  cause  of  forfeiture  appear  on  the  .olU,  as  that  circumstance  a- 
lone  is  not  eullicient  whereon  to  presurao  tlie  lord*  a  knowled^o  of  the  re'il  fi^nt,  and  an  actu- 
al waiver  of  the  conveyiince;  3  T.  R.  10*2.  Hence  the  precaution  (add»  he)  of  conveyin«j 
in  words  *  so  much  of  tlie  lands  as  is  freehold.'  and  covcnintin!;  to  surrender  *  so  much  of 
them  OS  aro  copyhold.'  But  ir  is  conceived  (says  he")  that  if  copyhold.4  are  inchidod  in  a 
conveya&ice,  which  dooft  not  by  i  a  innocent  operntion  iti^^ur  a  forfeiture;  or  even  in  a  convey- 
snce,  which  does  necessarily  disclaim  the  tenancy,  then,  abating  tlie  forfeiture  as  between 
the  parties  as  a  declaration  of  tru.<4t,  or  covenant  to  surrender  the  copyhold,  in  the  nature 
perhaps  of  a  covenant  to  stand  seised,  or  at  all  events  of  an  agreement  or  contract  to  surren' 
der  the  copyholds  to  the  uses  intended  to  be  created  in  them. 

*  It  is  immaterial,  with  respect  to  the  cause  of  forfeiture,  wborher  the  lease  be  by  parol  or 
in  writhig.  In  reference  to  parol  agreements,  which  in  fVe^old  cases  would  be  construed 
into  leases  from  year  to  year,  and  by  which  the  legal  estate  for  the  time  is  actually  transfer- 
red to  the  lessee,  it  is  evident  that  such  agreerhents  will  amount  to  a  f<)rfciture,  because  they 
will  not  entirely  expire  within  the  year;  sec  Watkins,  by  CJ'ov.  393.  n. 

f  A  copyholder  may  lease  for  one  year  without  licence,*  Hutt.  201;  and  Kitchen  intimates 
that  he  may  lease  for  a  year  and  a  day:  but  this  latter  position  does  not  appear  warranted  by 
«ny  adjudication.  To  lease  for  a  longer  period  than  a  year,  the  lord's  lieen<;e*to  demise  must 
foe  obtained,  by  a  copyholdt^r  of  inberitance.  But  by  a  particular  custom  of  some  manors,  a 
copyholder  of  inheritances  may  lease  his  land  for  three  years,  without  the  consent  of  the  lord; 
see  6  Vin.  Ab.  119;  Cro.  Eliz.  351.  498;  4  Rep.  26.  a.  Mr.  Coventry,  (I  Watkins,  388.^ 
n.)  however,  remains,  that  it  is  not  clearly  explained  upon  what  principle  the  copyholder  is' 
enabled  to  pass  even  a  portion  of  that  interest  which  is  acknotvledged  to  reside  in  the  lord 
eoly;  or  how  the  lord's  licence  merely  can  pass  a  legal  interest  to  the  lessee  for  21  years, 
when  it  is  confessed  that  a  copvholder  is  incapable  of  passin^z  any  interest  at  all  at  common 
law;  but  observes,  that  the  trutli  is,  that  the  lease  is  a  forfeiture,  but  the  licence  operates  as 
a  dispensation.  Although  in  strictness  a  copyholder  cannot  lease  at  will,  because  such  lease 
is  a  determination  of  his  own  estate  at  will,  yet,  since  that  will  is  merely  nominal,  and  the 
old  has  been  broken  into  by  allowing  the  copyholder  to  demise  for  one  year,  it  is  assumed 
he  may  lease  at  will,  which  confers  a  loss  estate  without  incurring  a  forfeiture;  see  1  Wat- 
kins,  by  Gov.  p.  394.  n.  •        i    i 

A  lease  for  one  year,  excepting  the  last  da}',  and  i»D4rora  year  to  year,  excepting  the  last 
day  in  every  year,  as  long  as  the  copyholder  lives,  operates  as  a  lease  for  more  than  a  year, 
and  is  a  forfeiture;  Cro.  Jac.  308;  S.C.  Bulst.  215;  Co.  LiU.  59.  a.  n.  4.  So  it  has  been 
holden,  that  three  separate  leases  for  one  year  each,  there  being  two  days  between  the  be- 
ginning of  each  of  the  new  leases,  and  the  end  of  the  former,  was  a  device  only  to  avoid  the 
forfeiture;  and  that  the  entry  of  the  lord's  lessee,  although  the  copyhold  had  been  surrendwed 
to  tile  lord  subsequent  to  the  forfeiture,  but  without  notice  of  it,  was  lawful;  Cro.  Car.  233; 
S.  C.  W.  Jones,  249;  1  Bro.  Ab.  508.  pi.  10;  ib.  510.  pi.  5.  In  like  manner  a  lease  for 
three  years,  and  so  from  three  years  to  three  years  until  nine  years,  would  operate  as  a  lease 
lor  at  least  six  years,  and  be  a  forfeiture;  2  Danv.  Abr.  195.  pi.  9.  u    \    a  • 

It  has  been  stated,  that  a  lease  for  any  number  of  years,  made  by  Ucenco  from  the  lord,  is 
not  a  forfeiture.     In  such   case  the  lessee  may  assign  his  term,    or  make  an  under  lease, 
without  any  new  licence;  for  the  interest  of  the  lord  is  discharged  by  the  l»f  n^«- ^^^°^a 
«hief  Baroi  Gilbert  (Ten.  296.)  says,  that  if  tlie  lord  licmiscs  the  «"Py»;f'*^/J/?J*,^^ 
years,  and  he  lets  for  three,  this  is  g^oi.     So  if  the  lord  licenses  a  copyholder  for  life  to  Ut 
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f  445  I  2.  Doe,  d.  Coore,  v.  C«  arke.  H.  T.   1788.  K   B.  '2  T.  R.  739. 

Bat  in  irach  By  an  instrumt  at  on  an  agreement  stamp,  it  was  recited  that  A.  in  case  he 
case  an  in  ^hoiUd  be  entitled  to  certain  c«nn  h-»ld  [wemises,  on  the  death  of  B.  had  agreed 
*®™*L™"**  immediately  after  the  decease  (»f  B.  to  denuse  the  same  to  C.  on  the  terms 
pass.  An  thereinatter  mentioned,  and  thus  proceeded:  "Now,  therefore,  the  said  A. 
exeaatory  doth  hereby  agree  to  demise,  61c.  to  hold,  &c.  from  and  immediately  after  the 
agreement  death  of  B.  for  21  years;"  and  \.  further  agreed  to  procure  a  license  from 
for  the  the  lord  for  this  purpose,  on  the  death  o!'  B.  The' agreement  was  held  to  be 
lease  of  a  executory  and  not  to  operate  as  a  forfeiture:  though  Lord  Kenyon,  at  the  tri- 
doe«  not  *^^»  ^^^®  ^^  opinion  that  the  instrument  amounted  to  a  lease, 
operate  aa  3-  Doe,  D.  NuNN,  v.  LuFKiv.  JM.  T.  180S.  K.  B.  4  East,  221;  S.  C.  I 
aforfoitare.  Smith's  Rep.  90. 

A  demise  It  appeared  that  a  copyholder  made  a  lea^^c  for  one  year  certain;  and  at  the 
fbr  one  end  thereof,  from  year  to  year,  for  thirteen  years  more,  in  all  fourteen,  if  the 
yoar»  and  Jq|.^j  would  give  license,  and  so  as  the  same,  or  any  part  thereof,  should  not 
vearTo™  hecome  forfeited,  or  liable  to  forfeiture,  with  a  covenant  (or  quiet  enjoyment 
year, for  18  <^f  the  said  term.  The  c«>py holder  aAerwards  surrendered  to  a  trustee  for  the 
years  more,  lord^  with  notice  of  the  lease,  and  a  reservation  of  all  subsisting  leases.  The 
if  the  lord  lord  withheld  hi^  license,  but  received  quit  rents,  and  his  trustee  gave  notice 
would' give  (o  quit.  The  defendant  not  having  quitted,  this  action  (of  ejectments  was  in- 
so  wuhe"'' ®^**"^®^-  ^  verdict  had  been  found  for  the  plaintiff.  His  right  to  retain  it 
■%me  ^^^^  "°^  questioned.     For  the  defendant  it  was  urged,  that  the  lessor  of  the 

■boaid  not  plaintiff  was  a  purchaser  with  notice;  and  that  taking  the  whole  of  the  lease 
be  a  forfeit  together,  it  must  be  eonstiued  according  to  the  real  intention  of  the  parties  as 
ure,  was  a  lease  w  p.-as'ti/i  for  14  years,  and  that  the  receipt  of  the  quit  rent  was  a 
tonsWered  ^v^^^®*"  ^^  ^^®  forfeiture.  Per  Cur.  The  defendant  must  contend  that  the  in- 
as  makinff  *^"^'<''*  ^^  ^^^'  parties  was  to  grant  a  lease,  contrary  to  the  custom,  for  14 
the  license  years  absolute,  and  that  a  forfeiture  was  incurred  eo  instanti  that  the  lease  was 
a  condi  granted,  which  is  directly  contrary  to  the  express  words  of  the  demise.  The 
tion  prece  words  used  make  a  condition  precedent,  and  the  plain  in'cntion  of  the  parties 
dent,  and  ^^s  to  grant  the  utmost  term  consistent  with  the  tenure  of  the  estate;  but  with 
monotinff  ^  laborious  provision  made  to  preserve  it  from  forfeiture,  and  there  is  accord- 
to  a  lease,  ^^^^^  a  stipulation  for  the  lord's  consent  beyopd  that  period.  He  never  has 
[  446  1  consented;  therefore  it  is  no  greater  interest  than  for  one  year,  which  may  be 
■o  as  to  ere  <Jetermined  by  notice.  P  sfA  to  the  plaintiff.  See  ^  Mod  81 ;  Yelv.  222; 
ate  a  for  Cro.  Jac.  305;  Cro.  Eliz  60>  622,  I  Salk.  185;  I  Show.  284;  r^  Lev.  326; 
feiture.  4  Mod.  80;  2  Keb.  67;  I  Bulst.  189;  I  T.  R.  e-ir^i  Cro.  Gar.  233;  Sir  W. 
Jones,  249;   11  Ves.  170;   1  N.  R.  163. 

'4.  Fenvy,  d.  Eastham,  v.  Child.  H.  T.  1814.  K.  B.  2  M.  &  S.  255. 
miM  of  a  Certain  freehold  and  copvhold  lands  were  demised  at  an  entire  rent,  haben- 
eopyhoIJ  ^""*  so  much  as  freehold  for  21  years,  and  so  much  as  copyhold  for  three 
for  three  years,  warranted  by  the  custom.  There  was  a  covenant  for  renewal  of  the 
years,  with  lease  of  the  copyhold  for  every  three  years,  iotica  quoties  during  the  21  years, 
a  covenant  under  the  like  covenants:  and  that  in  the  mean  time,  and  until  such  new  leas- 
■Tnew^Mse^^  should  be  executed,  the  lessee  should  hold  the  said  lands  as  well  copyhold 
for  three  *'  freehold,  &c.  The  doubt  which  arose  at  the  trial  was,  whether  the  indcn- 
years,  and  ^^'*®  passed  any  greater  interest  in  the  copyhold  than  for  three  years.  The 
80  ^ottes  Court  said:  the  intention  of  the  deed  seems  to  have  been,  to  continue  the 
quotiea.  te  lease  of  the  copyhold  from  time  to  time,  by  an  efficient  act  of  the  party.  That 

"oMs  "wi^h  ^^^  ^^^  ^^^^  ***'"®'  *"^  therefore,  if  it  stands  as  a  lease,  it  must  be  by  opera- 

^        •  for  Cirre  years,  if  the  copyholder  so  lon^  live,  and  he  lets  for  five  ve.irs  absolute,  lliis  is  gor  «^; 

for  the  Umitation  i»  implied  by  law,  anrl  so  need  not  be  expressed      But  if  the  copyhold  had 

had  an  cstnte  in  fe*-,  it  had  been  a  forfeiture  to  make  an  abso^ite  lease  for  five  years,  becau.<c 

in  that  case  be  would  do  more  ♦han  his  licence  nllonod;   Poph.  103. 

It  is  worthy  of  remark,  that  an  infant's  lease  will  not  work  a  forfeiture,  unless  he  con- 
firms It  when  of  age;  and  the  estate  of  a  feme  r.ooert  \a  entitled  to  similar  protection ;  Cro. 
Car.  7;  Cro.  Eliz.  149.  Bat  if  a  husband  make  a  lease  for  years,  by  licence,  of  copyhold 
land,  of  which  his /V'm«  surviving  is  entitled  hy  custom  to  her  widow's  estate,  she  cannot 
avoid  it,  after  her  husband's  death,  without  a  special  custom  enabling  her  to  do  so;  Cro. 
7ac.  35}  W.  Jon.  462 j  i  Freem.  16;  Cowp.  481. 
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lion  of  the  covenant,  bat  that  does  not  seem  to  me  to  amount  to  a  lease.  The  *  cowmbi 
nature  of  the  estate  must  always  help  to  govern  the  agreement  of  the  parties  ^°\  •  ^"'•^ 
concerning  it;  and  the  covenant  cannot  have  the  effect  of  giving  the  ^«t«tc  Jai^b^tT  * 
qualities  contrary  to  those  which  the  law  has  attached  to  it.  This  is  a  cove-  held  not  to 
nant  for  such  a  lease  as  might  be,  and  not  a  lease  for  such  an  estate  as  could  amoant  to 
nt>t  be.  If,  indeed,  the  agreement  conveved  an  interest  in  the  lord,  the  lord  a  l««»«  fo*" 
would  be  entitled  to  enter  for  a  forfeiture,  but  it  is  clear  he  cannot.  The  rem-  ™'^*  ***'" 
edy  on  the  covenant  must  be  resorted  to.  '®®  years. 

6.  Dor,  d.  Wood,  v.  Morris.  T,T.   1809.  C.  P.  2  Taunt.  62. 
In  ejectment  it  appeared  that  the  defendant  held  the  premises  in  question.  And  |he 
by  virtue  of  an  agreement  entered  into  between  him  and  one  B.  of  whom  the  Coort  of 
plaintiff's  lessor  purchased  the  property,  to  the  effect  that  the  defendant  should  Common 
have  a  lease  for  the  period  of  '2!  years,  if  H.  could  procure  the  lord's  license-  ^-iJJj'that 
and  that  in  the   interim,  the  defendant  should  peaceably  and  quietly  enjoy,  ^n  agree 
&c  ;  and  farther  that  B.  should   obtain  the  lord's  license  for  the  defendant  t)    r  447  1 
dig  fuller's  earth,  and  it  was  agreed  that  he  might  dig  on   condition  of  filling  ment  to 
up  the  holes.     Neither  the  license  to  lease,  nor  to  dig  fuller's  earth,  were  oh-  lease  a  cop 
tained;  and  the  defendant  having  dug  fuller's  earth,  and  neglected  to  fill  up  7^®^^  ^®'  . 
the  holes,  it  was  insisted  that  ho  had  committed  waste,  so  as  to  have  destroy-  *.'  y?'"*  if 
ed  his  legal  estate,  had  the  lease  been  granted,  and  to  deprive  him  of  relief  in  ^^f  ||jg  ^^^^ 
equity.     To  meet  this,  the  defendant's  counsel  urged,  that  if  any   forfeiture  could  be 
was  incurred,  it  was  by  digging,  which  was  done  under  B.'s  license;  and  asobtained* 
be  had  no  power  to  grant  it,  he  would  have  forfeited  his  estate,  and  therefore  did  not  a 
could   not  urge  this  against   the   defendant.     The   plaintiff  was  nonsuited  ™""^  *^  * 
whereupon   he   obtained  a  rule  nm  to  set   it  aside,  and  contended  that  thej^^^^^^*^ 
agreement  for  peaceable  enjoyment  njust  go  for  nothing,  as,  in  the  absence  of  then  a 
the  lord'a  license,  the  terms  of  the  letting  conj'tituted  only  a  tenancv  for  a  year.* 
year,  and  conferred  only  an  equitable  title,  which  was  no  answer  in  ejectment 
to  the  legal  title  of  the  lessor.     The  Court  admitted  the  position.     See  1   T. 
J?.  741;  2ib.  634.. 

(c)  By  disclaimino^  a  tenure, "f 
1.  Hammond  v    Wennibank.    3  Bulst.  368.  Copyholds 

A  copyholder  neglected  to  do  his  suit  and  service  for  the  space  of  three  Vf  "J*®  ^^' 
years  together.  The  question  was,  whether  this  was  a  sufficient  cause  offer  a%efiiaaIio 
*  Where  a  copyholder  made  a  lease  for  a  year  only,  accordin;^  to  the  custom,  and  cot>  perform  the 
enanted  that  after  the  end  of  the  >ear  the  lessee  should  have  the  Unds  for  another  year,  g£fYices  re 
and  so  de  anno  in  annum  for  10  \cars,  it  was  held  not  to  be  soch  a  lease  as  would  make 
a  forfeiture,  because  the  lesse  had  a  lawful  estate  hut  one  year  only;  Cro  Jac  SOI.  Lord 
Chief  Baron  Gilbert  (Ten.  233.)  seems  at  first  to  doubt  this)  case,  because  the  words  eoV' 
enant  and  grant  mako  B  Xenae,  II0  af\erwnrds,  however,  says,  ** But  in  another  caae 
(Tit.  32.  c.  5.)  it  was  held  that  these  words,  by  construction,  might  make  a  lease  where 
the  lands  might  be  let,  but  otherwise  where  the  lands  could  not  be  let:  which  distinction 
seems  very  reasonable,  for  the  words  themselves  do  not  import  a  lense:  and  it  would  be  a 
very  injurious  construction  to  make  ihrni  a  Icasse,  and  so  a  forfeiture,  when  they  only  im- 
port of  themselves  a  covenant.*'  It  is  said  in  Rocon*s  Ah  tit.  Lease,  I.  6.  that  in  such  a 
covenant  it  would  be  heller  if  the  words  were,  •Mo  peruiit  nnd  suffer"  the  lesse  to  hold  the 
lands.  For  a  covenant  in  that  form,  respecting  freehold  lands;  would  not  amount  to  an 
immediate  lease,  becaose  the  words  ''permit  and  suffer"  would  prove  that  the  estate  waa 
still  to  continue  in  him  from  whom  the  permission  came.  For  if  any  estate  thereby  pass- 
ed to  the  covenantee,  he  might  hold  and  enjoy  it  without  any  permission  from  the  covenant- 
or; therefore  in  such  case  the  covenantee  would  only  have  the  hare  covenant  for  hit  se- 
curity of  enjoyment,  without  any  actual  estate  conveyed  to  him,  Mr.  Hargravo  (1  loat. 
59.  a  n.  4.)  appears  to  acquiesce  in  Xh'n*  doctrine;  ••because,'*  says  he,  ••though  in  gen6ral 
a  covenant  amounts  to  a  lease,  yet  it  seems  harsh  to  give  such  a  construction  where  a  leave 
amounts  to  «i  forfeiture,  and  the  iuteniion  of  the  parties  may  have  effect  by  way  of  agrse- 
ment."  But  it  must  be  observed,  that  a  covenant  of  this  description  would  in  all  probabil- 
ity be  enforced  in  equity,  notwithstanding  the  forfeiture,  if  it  appears  that  a  certain  inter- 
est, similar  to  an  estate  for  years  at  the  common  law,  is  intended  to  be  transferred ;  Cbarob. 
L.  T.  266. 
t  If  a  copyholder  disclaims  holding  of  his  lord,  or  swears  in  court   he  is   not   the  lord^a 

copyholder;  or  if  the  steward  shows  ihe  court  roll  to  a  copYbolder,  to  prove  that  his  land  la 
held  by  copy,  and  the  copyholder  asserto  his  estate  to  be  freehold,  and  tears  the  court  roll; 
or  when  in  court  should  refuse  to  he  sworn  of  the  homage;  or  being  sworn  should  refuse  to 
present  the  articles  according  to  his  oath;  or  shall  forge  acnstomary  to  the  injury  of  th«  lord; 
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^ 


I  448  1  feiture.     The  Court  said,  that  it  was  not  so,  if  a  warning  was  not  given  by  th^ 

n'lfi  hy  lord  of  the  time  when  his  court  was  to  be  hold,  and  notice  thereof  given  to  the 

M  ctts  copyholder  himself,   that  the  withdrawing  of  his  sait  by  a  copvhoMer,  was 

^®'"'  only  linable;  but  if  he  refused  to  do  his  suit  and  service,  then  it  was  a  forieit' 

ure.f 

2.   WirvELER  v  Honour.    M.  T.   1661.   K.  B,  T.  Raym.   42;  |  Sid.  58;  1 
Keb.  154,  TaoTTEii  v.  Blake.  E  T.    1676.   Ex.  2  Mod,  229. 
Ss  the  refa      At  the  trial  of  this  cause  it  appeared ,  that  the  defendant  was  a  cypvholder 
sal  ofa  cop^f  ^^le  manor  of  L.;  that,  upon  his  admittance,  the  lord  demanded  of  him  two 
^°^^'i^^  years  purchase  for  a  fine,  ami  assessed  it  in  open  court,  and  acquamted  him 
doe  on^hit^  ^^^^  ^^9  ^^  appointed  him  to  pay  it  half  a  year  after;  that  the  defendant  how- 
a4inittanee  ever,  urged,  that  he  was  only  hound  to  pay  three  years'  quit  rent,  because  the 
is  a  forfeit  tenants  of  the  manor  were  by  the  custom  only  to  pay  so  much,  and  not  an  uur 
are,  provi   certain  fine;  and  that  the  lord  entered  as  for  a  forfeiture  arising  by  means  of 
dad  wich     ^jjg  non-payment  of  the  said  fine.     The  jury  found  a  verdict  for  the  defendant, 
tain.  ^  ^'  observing,  however,  that  if  there  existed  a  real  doubt,  and  not  merely  an  im- 
aginary surmise,  whether  the  custom  required  the  alleged  payment,  a  forfeit* 
ure  would  not  be  incurred,  owing  to  the  tenant's  refusal  to  accede  to  the  de- 
mand of  the  lord,  although  it  might  after^-ards  turn  out  that  the  copyholder 
ought  to  have  complied  with  his  request. 

3.  Barnes  v.  Corke.  T.  T.  1601.  K.  B.  3  Lev.  308, 
But  a  rtla       A'  remainder-man  of  a  copyhold  estate  claimed  to  be  admitted  to  the  prop- 
sal  to  pay    erty  without  the  payment  of  any  admission  fine,  it  being  urged,  that  admit- 
a  fine  on  a  tance  to  a  particular  estate   was  also  an  admittance  to  the  remmnder.     The 
FMionable  fy^^  ^n^  n^^r  its  assessment  demanded,^  and  a  day  and  place  appointed  for 

thecwtom  ^  ''^^^  inelow  where  it  sever  wm  iacloied  before;  or  Khali  remove  or  abate  an  ancient 
is  no  forfeit  i'^^l^****'^  ^^  land-  mark;  these  acts  will  operate  bh  forfeitnres.  Bot  if  a  copyholder,  in  the 
are  t  preseooe  of  the  court,  speaks   irrwerent   words  of  the  lord,  as  that  be  exacts  and  eztoits 

nnreasonable  fines  and  nndae  services,  this  is  fineablo,  and  no  forfeitnre,  8o  if  he  says  in 
conrt  that  he  will  devise  means  to  be  no  longer  the  lord's  copyholder,  this  is  neither  canse 
of  fine  nor  forfeitnre; for  perhaps  the  means  he  intended  are  law  at,  by  conveying  away  bis 
copyhold;  Co.  Cop.  s.  52.  67;  Dy.  822.  b. 

In  Co.  Cop.  s,  57.  tr.  134.  it  is  sHid,  that  if  c  copyholder  for  life  eQlTer  a  recovery  bj 
plaint  in  the  Iord*s  conrt.  as  a  copyholder  of  inheritance,  it  will  amoontto  a  forfeitnre;  bot 
in  Kerby*8case,  I  Freem.  192;  k  C.  \  Mod.  199;  S.  C.  2  Mod.  32;  S.  C.  Carter,  287;it 
was  doabted  whether  a  recovery  by  a  copyholder  for  life  should  operate  as  a  forfeiture,  the 
lord  being  a  pirty  to  every  recovery  safTered  in  his  conrt;  and  see  Lex  Cast  206;  6  Vin. 
Cop.  1.  c,  pi.  9.  margin, 

*  Thus  if  he  neglect  to  appear  at  the  conit,  aAer  snmmons.  Bnt  to  make  this  a  forfeit- 
ure, there  must  be  a  parttcnlar  warning  to  each  tenant,  of  a  aeneral  notice  within  the  par- 
ish, after  which  it  is  a  forfeiture  without  an  express  refusal;  lor  unless  the  copyholders  at- 
tend, no  conrt  can  b^  held,  which  wonld  be  highly  prejudicial,  not  only  to  the  lord,  bnt  to 
the  tenanu;  6  Vin.  Ab.  128;Gilb.  Ten.  229. 

t  Bnt  where  the  lord  reqnirod  the  copyholder  to  do  his  services,  and  he  answered  that 
if  they  were  due  he  wonld  do  thenif  but  it  should  be  tried  at  law  whether  they  were  due 
or  not,  this  was  held  no*  to  be  a  forfeitnre;  Gilb.  en,  280,  So  if  a  copyholder  is  confin- 
ed by  sickness,  or  is  afraid  of  being  arrested,  or  is  a  bankrupt,  he  will  be  excused  from  at- 
tending the  lord's  court;  Co.  Cop.  s.  57. 

t  When  a  copyholder  is  bound  by  the  custom  to  pay  certain  rent  to  the  lord,  and  refuses 
to  pay  it,  he  will  forfeit  his  copyhold.  So  if  the  tenant  sue  out  of  a  replevin  upon  the 
lord's  lawful  distress  for  rent  or  so.  vices;  but  such  refusal  must  be  founded  on  the  principle 
that  the  lord  has  no  right  to  the  rent,  which  implies  a  disclaimer  of  the  licence.  For  if  the 
copyholder  admits  the  lord's  claim  to  the  rent,  bnt  says  he  has  no  money,  or  makes  anj 
oth^r  ext^use  of  that  sort,  it  will  be  no  forfeitnre;  Co  Cop.  s.  57;  Gilb.  Tea.  226;  Lex 
Cost.  210.  Where  a  copyholder  waf(  absent  when  the  lord  demanded  the  rent,  and  no 
person  was  thereto  pay  it,  which  is  a  refusal  in  law,  yet  the  Conrt  doubted  whether  it  was 
a  forfeiture,  as  it  did  not  amount  to  a  voluntary  refusal;  and  two  of  the  judges  said,  that 
there  ought  to  be  a  demand  from  the  person  of  the  copyholder  to  make  it  a  forfeiture;  Cro. 
Eliz.  505;  Hob  188;  Gilb.  Ten.  225  When  the  estate  of  a  lord  of  a  manor  reases  by 
limitation  ofa  nse,  and  is  thereby  transferred  to  another  person,  who  demands  rent  of  the 
copvholder,  and  he  refuses  to  pay  it,  this  is  no  forfeitnre,  without  notice  given  to  the  copy- 
holder of  tbe  alteratioa  of  the  use  and  estate;  8  Rep.  92.  n. 

§  And  it  may  be  here  stated  as  a  general  lule,  that  if  the  fine  be  uncertain,  though  a 
reasonable  fine  be  assessed,  yet  as  no  one  can  provide  for  an  uncertainty,  the  copyholder  is 
not  bonnd  to  pay  it  presently  npop  demand,  bat  shall  have  a  convenient  time  to' 
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paymoDt  of  it;*  but  the  party  persisted  in  adhering  to  his  determination -of  not  [  449  ] 
payirr:  such  fine.     The  Court  held,  that  this  refusal  being  upon   a  doubttui  A  copyhol 
matter,  and  in  such  a  mode,  was  not  such  an  obstinate  and  wilful  refusal  as  **•''  <^»o«'» 
would  incur  a  forfeiture.  win°ir*  a  * 

(/)  ComwUiing  wasie.  like'Mch"" 

1st    Inf^eneral.  enanto,  Ivi 

E\8Tcoc7RTV,  Weeks    T,T.  1693.  K.  B.   1  Salk.  186;  S.  C.  Lutw.  803.    «>l«  for  per 

The  tenant  of  a  copyhold  estate  had  permitted  his  house  to  become  dilapi-  "»»»"»«1  •• 
dated  to  such  a  degree  as  to  cause  the  entry  of  the  heir  of  the  lord  of  the  ma-^^*"  " 
nor,  from  whose  hands  the  copyholder  received  the  possession  of  his  property,  ^^j^*^^ 
m  for  a  forfeiture.     Per  Cur     At  common  law  the  heir  was  entitled  to  take  if  a  copy 
aJvantage  of  any  causes  ot  forfeiture  in  the  time  of  his  ancestor,  but  waste  and  holder 
ceosavii;  waste  he  could  not,  because  it  is  a  personal  wrong,  which  dies  with  thwwforo, 
the  person;  cessavit  he  could  not,  because  the  tenant,  by  the  statute,  has  liber  ■■■^®'  • 
ty  to  save  himself  by  tender  of  arrears,  which  are  not  due  to  the  heir,  but  to  come  rain 
the  executors.      In  all  other  cases  the  estate  determines  by  the  act  of  forfeit- oo«.  the  es 
ure;  and  though  the  tenant  held  in  possession,  it  is  a  disseisin  to  the  lord,  ifta:e  be 
he  iviil.§  cornea  a 

2<i,  B^i  culiing  trees,  {n»n  the 

1.  Avov.  M.  T.   1706.   K.  B.   11  Mod.  Rep.  94.  |.^™'j  P'^P 

In  this  case  it  was  allowed  that  copyholders  incur  a  forfeiture  of  their  es-  r  4.^,/)  -i 
tales  by  cutting  timber;  and  ihe  case  of  a  copvholder  was  likened  to  that  of  a  ^  ]f}^Q  fJn 
tenant  at  will.     See  Noy/29;   1  Vent.  1^3;   T  Bulst   51;  W.  Jon.  245;  Hut- Umber, 
ton,  102;  Burr.  1545;  Moor,  8;   1  Sid.  161.  Winch.  8. 

*2.  AsRKBAD  V.  Ranokr.  E.  T.    j700.  K.  B.   1   Ld.  Ravm.  551;  S.  C. 

Salk.  638. 

A  copyholder  brought  an  actrnn  of  trespass  against  the  lord  of  the  manor,  (Except  for 
f\yr  cutting  down  trees  on  his  copyhold,  aliedging  a  custom  within  the  manor  **"®  neceawk 
thai  every  copyholder  fur  life,  fitc. ,  had  used  to  have  all  timber  trees  growing'^.      ?'^" 
upon  his  land,  for  the  reparation  of  houses,  and  that  all  the  timber  trees  grow-  y^^  warran 
ing  upon  the  said  land  were  not  suffioient  for  the  reparation,  fyc.     The  whole  ted  by  a 
Court  were  cleaYly  of  opinion  that  judgment  ought  to  be  given  for  the  copyhol-  special  ens 
dcr,  because  it  appeared  he  had  not  enough  to  repair  withot^t  those  trees;  torn, 
and  that  judgment  could  not  be  given  for  the  defendant,  without  overturning 
the  case  of  Hey  don  v.  Smith,  2  Brownl.  3^8.     And  Lord  Chief  Justice  HoU 
said,  that  a  copyholder  holds  the  trees  by  copy  of  court  roll,  as  well  as  the 
land;  therefore  it  seemed  to  him  that  the  lord  could  not  cut  the  trees  growing 

it,, when  the  lord  does  not  appoint  a  day  certain  for  \Xn  payment.  If,  however,  it  is  not 
paid  on  the  day  appointed,  the  estate  will  be  forfeited;  Co.  Cop.  157;  Cro.  J»c6l7.  If 
tbe  fine  aaseesed  be  nncertain,  the  tenant,  in  order  to  prevent  a  forfeiture,  ahould  tender 
what  he  eonceives  to  be  doe;  Cro.  Jac.  617.   . 

*  Tboogh  the  fine  assessed  be  reasonable,  yet  the  lord  most  appoint  the  time  and  place 
where  it  mwt  be  paid,  becaoae  it  stands  upon  a  point  of  forfeiture  of  the  estate,  and  the 
copyholder  is  not  obliged  to  carry  bis  fino  always  abont  him;  but  when  the  fine  is  certain, 
tbe  copyholder  is  obliged  to  pay  it  immediately  00  admittance;  18  Rep.  1. 

f  Lord  Coke  (I  Inst.  68.  a.  o;  Gilb.  Ten.  285.)  has  laid  it  down,  that  a  copyholder  is 
panbhable  for  permissive  waste.  But  Mr.  Cruise  ( Dig.  vol.  1 .  p.  300. )  after  observing 
that  thooffh  there  are  some  authorities  agninst  him,  yet  it  appears  to  be  admitted  law,  says, 
**I  apprehend  it  only  applies  to  copyholds  held  for  lives,  not  to  those  held  in  fee.'* 

t  So  if,  by  his  neglect  or  misconduct,  the  lands  become  useless  or  nnprofitable,  as  if  he 
snfier  the  banks  to  decay,  so  that  the  lands  become  overflowed  or  marshy;  Co.  Cop.  s  67. 
Tr.  135. 

In  like  manner  a  copyhold  estate  will  revert  to  the  lord  in  case  of  the  commiasion  of 
voluntary  waste  by  the  tenant,  as  if  he  pqll  down  a  house;  1  Bnlst.  50:  or  if  he  build  a 
new  one;  Walk.  Gilb.  Ten.  236.  and  n.  ;  a  fortiori  if  he  poll  the  new  bouse  down  a- 
gaio;  id.  and  1  Bolst.  50.  So  if  he  change  the  nature  of  any  lands  by  turning  arable  lands 
into  hop  ground,  or  a  piscary,  or  the  like;  LiU.  Rep  264;  Hon.  102;  Gilb.  Ten.  236;  it 
will  be  a  forfeiture, 

§  But  a  forfeiture  by  neglect  of  reparation  will  be  purged  by  the  repairs  being  done  be- 
fore the  entry  of  the  lerd;  Gilb.  Ten-  249- 

II  But  the  right  may  be  even  restrained  by  custom,  namely,  that  the  copyholdershall  not 
take  it  unless -by  assignment  of  iho  lord,  or  hisbaiHff;  13  Rep.  68. 


Sia  COPYHOLD,  ESTATE  OF, '-Destruction  of. 

tjpon  the  copyhold;  that  Cro.  £Hz.  361.  says  that  the  copyholder  might  lop 
the  trees  without  a  special  custom,  which  showed  that  the  copyholder  hath  a 
special  property  in  them.     This  judgment  was  affirmed  in  the   Exchequer 
Chamher,  and  reversed  in  the  House  of  Lords.     See  1  Com  Dig.  ^97. 
3.  Blaciett  v.  Lowks.  E.  T.  2814.  K*  B.  2  M.  &.  S.  494. 
And  rach  a      By  an  agreement  dated  1656,  between  the  lord  and  certain  tenants  of  cus^ 
eastom        ternary  tenements  within  a  manor,  the  tenants  covenanted  that  they,  their  heirs 
™'*'*  rtld    ^^  assigns,  would  not  cut  down,  sell,  or  dispose  of  any  wood  standing  or  grow- 
by  the  dear  ^^^^  ^^  ^®'*®^^®''  to  stand  or  grow,  without  the  license  of  the  lord,  and  the 
est  evi        lord  covenanted  to  set  out  yearly,  upon  request  of  the  tenants,  sufficient  for 
dence  of  as  the  repair.ng  of  their  houses,  &c.  and  other  necessary  uses  in  and  about  the 
H^'       .    said  tenements;^  and  that,  in  case  any  of  the  tenants,  their  heirs,  or  assigns, 
should  plant  any  wood  upon  the  said  tenements,  it  should  be  lawful  for  them  to 
cut  down,  use,  and  dispose  of,  all  or  any  such  wood,  for  repairing  th^'ir  hous- 
es, &c.,  or  for  any  other  their  necessary  uses,  without  disturbance  ol  the  lord  «■ 
The  defendant  was  tenant  of  one  of  the  customary  tenements  comprised  in  the 
[451  ]  above  agreement.     Without  the  license  of  the  lord  he  cut  down  and  aotd\ 
wood,  which  had  been  planted  on  thc;  tenement  by  a  tenant  since  the  agree- 
ment.     This  action  (of  trover)  was  now  instituted  by  the  lord   for  the  wood. 
At  the  trial  the  defendant's  counsel  tendered  evidence  to  prove  that  the  tenants 
of  defendant's  estate,  for  30  years  and  upwards,  had  publicly,  and  without  in- 
terruption from  the  lord,  and  with  his  knowledge,  cut  and  sold  the  planted 
wood  on  the  estate  in  large  quantities,  and  that  the  general  reputalioa  of  the 
country,  as  far  back  as  living  memory  extended,  had  been  that  the  tenants  of 
the  defendant's  estate  had  the  right  of  cutting  and  selling  planted  wood  at  their 
free  will  and  pleasure.     This  proof  was  tendered  as  evidence  from  which  a 
grant,  release,  or  other  agreement   between  the  lord  and  the  tenants,  author- 
ismg  such  use  and  disposition  of  the  planted  wood,  might  and  ought  to  be  pre- 
sumed.    The  evidence  was  rejected.     A  verdict  was  found  for  the  plaintiffl 
A  motion  was  now  made  for  -a  new  trial,  on  the  ground  that  the  evidence  ten- 
dered ought  to  have  been  received.     Per  Cur.     Although  the  whole  of  the 
planted  wood,  is  the  fund  out  of  which  the  tenant  is  entitled  to  cut  down,  and 
he  might  maintain  trespass  against  a  stranger  who  cut  them  down,  yet  if  he, 
being  only  entitled  to  cut  them  as  estovers,  cut  them  down  for  alien  purposes, 
the  lord  will  be  entitled      As  soon  as  the  tenant  cuts  down  for  a  foreign  pur- 
pose, his  righ«  determines,  and  the  lord's  right  commences.     Now  here  the 
tenant's  right  to  cut  is  for  repairing  and  for  any  other  necessary  uses;  and  can 
it  be  argued  to  be  for  a  necessary  use  when  the  tenant  cuts  down,  not  for  any 
botes,  but -fur  a  purpose  perfectly  alien?     Ir  seems  to  us  that  he  cannot,  and 
therefore,  by  the  cutting,  the  tenant's  right  determined..    As  to  the  rejection 
of  the  evidence,  reputation  is  certainly  out  of  the  question,  because  the  tenant's 
right  could  only  arise  by  some  grant  or  deed ;  but  as  to  the  rest,  it  ought  to 
have  been  admitted,  and  accompanying  remarks  made  on  its  tendency  and 
weight,  when  contrasted  with  the  opposite  proofs.     A  new  trial  must,  there- 
fore, take  place. 

4.  Mardiser  V,  Elliot.  M.  T.  1788.  K.  B.  2  T.  R,  746. 
And  is  not  In  trover  for  trees  growing  on  copyhold,  which  estate  the  plaintiff  held  in 
even  allow  right  of  his  wife,  whose  admittance,  on  the  death  of  her  father,  was,  td  hold  to 
cd  to  ope  ^^j.  jjgj^g  f^^  three  lives,  it  was  proved  that  the  father  of  the  plaintiff's  wife 
^ar*of  cop^*^^  cut  timber  off  his  estate  45  years  ago,  but  it  was  not  known  what  became 
yholdergfor*^^  i*^  ^^^  ^  witness  who  had  known  the  manor  40  years  said,  that  24  years 
life  by  ago  he  had  bought  36  trees  of  the  same  person,  which  were  felled  upon  this 
grant,  such  estate.     In  answer  to  which  it  was  said,  that  a  copyholder  for  life  had  no  right 

a  cuatona     to  cut  trees,  and  therefore  that  A   B.   as  steward  to  the  lord  of  the  manor, 
being  con  ,   ^  ' 

sidered  an    .  *  '^^d  it  is  observable  that  a  commissioa   will  igsae  out  of  Chancery,  to  set  out  sufficient 
reasonable.  ^^^^^  ^^^  wood,    when  by  castom  the  copyholders  ar*?  not  entitled  to  the  whole;  Finch. 
199, 

+  In  Wentworth  v.  Tamer  (8  Vee.  3.)  it  is,  however,  said,  that  if  a  tenant  for  life,  Ita- 
pie  to  waste,  sell  timber,  he  cannot  prevent  the  vendee  from  entering  to  cot  it. 
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sciznd  the  trees  so  felled,  and  sold  them  to  the  defendant .    The  plaintiflThail  ft 
verdict;  and  on  motion  to  set  it  aside,  on  the  srrounds,  Ist,  that  a  custom  that  ^^t  it 
copyholders  for  life  should  cut  timber,.,  was  void;  and  2d,  that  even  if  it  were  !*•"*■  **"•* 
valid,  the  evidence  did  not  support  it;  the  Court  said,  that  a  custom  that  a  ||^{|||[^^ 
copyholder  for  life  should  cut  timber,  was  illegal,  i(  it  had  been  proved  that  inhoritaooa 
such  custom  obtained;  but  that  the  evidence  in  support  of  it  waji  too  weak.— hav*  pow«r 
Rule  absolute.  .by  etutom 

5.  Dnvv,  D,  JoDDRLLL,  V.  JoH^sov.  H,  T.  1B08,  K.  B,  10  East,  266.        I  45«  ] 
A  copyholder  of  inheritance,  having  power  by  custom  to  cut  timber,  aurr«n-^  ^^}  *""^ 
•dcred  to  the  use  of  his  will,  and  cievisod  to  A.  for  life,  without  impeachment  o^  Jfjl^^f^ 
waste,  with  remainder  over.     There  was  no  instance  in  fact,  off  a  copyholder  ^ute  into 
for  life  in  the  manor  cuttincr  timber,  ahhous^h  there  was  such  a  custom  in  the  partioolmr 
manor  for  copyholders  of- inheritance.     The  questioii  was,  whether,  under  etutes  an 
these  circumstances.  A.  could  cut  timber.     Per   Cur.     The  surrenderor  and  "j*™**" 
testator  was  the  owner  of  the  inheritance,  and  he  mig>»t  have  45Ut  the  timber*  J*^„^||J 
Theti  he  might  carve  out  his  estate  to  the  several  objects  of  his  bounty  in  what  nf^  ^^ 
proportions  he  pleased,  and  .he  might  give  to  him  whom  he  made  tenant  for  pnniihable 
life  the  right  of  cutting  timber.     See  2  T  R.  746.  for  waste. 

G.   Doe,  d.  Foi  ey,  v.  Wilson.  E.  T.   180f».  K.  B.    11  East,  56. 
A  copv  holder  for  life  cut  trees,  but  none  were  applied  to  the  repairs  of  the  WKtre  a 
premises  until  several  months  afterwards      This  action  ^ of  ejectment)  was  J.*^*"  •^  *** 
brought  as  for  a  forfeiture,  for  voluntary  waste  in  felling  the  said  trees,  and  ^HJ^^^^i 
also  tor  permissive  waste  in  suffering  the  premises  to  be  out  of  repair,  which,  reH«d  on, it 
it  appeared,  part  of  them  were,  at  the  period  of  the  institution  of  the  suit.     On  most  alae 
tlieso  facts  the  judge  before  whom  the  trial  took  place,  lefl-itio  the  jury  to  say  appear  that 
whether  the  trees  were  cut  down  for  the  purpose  of  repairing  the.  premises  ™T  •'• 
bona  fide  y  and  were  in  a  course  of  application  for  that  purpose!  which  the  jury  "^  foiSwii 
found  in  the  affirmative;  with  which  direction  the  Court  now  agreeing,  refused pmpofS.* 
a  motion  which  had  been  made  for  a  new  triti]. 

2rf,  Bif  dior  in^  for  mines. 
1.  An  action  of  troyer  having  been  brought  by  the  lord  of  a  manor,  by  the  And  as  the 
direction  of  the  Court  of  Chancery,  against  a  customarv  tenant  for  ore  dug  and  ^^  f  Ijjjf 
disposed  of  by  the  tenant,  there  never  having  been  a  piece  of  copper  before  ij^^  tlmbar 
discovered  in  the  malnor,  the  jury  could  not  find  that  the  customary  tenant  ao  he  can 
might  by  custom  dig  and  open  new  copper  mines.     Lord  Cowper  held,  that  not  dig  fdr 
neither  the  tenant  without  the  licence  of  the  lord,  nor  the  lord  without  the  li- mi«>ei, 
cence  of  the  tenant,  rould  dig  in  the  copper  mines,  being  new  mines;  Wio- 
tcn  V.  Knight,  1  P  Wms  408. 

'2.  Doe;  d.  Wood,  v.  Mirp.is.  T.  T    IJ^OO.  C.  P.  5  Taunt.  52.  [  45S  ] 

Ejectment  by  a  copyholder  asjainst   his  lessee.     It  appeared  that  the  lessor  "'**  '^u*^ 
purchased  the  premises  demised  to  the  defendant  subject  to  an  agreement  on  SenSrreed 
the  part  of  one  B.  the  vendor,  to  jrrant  a  lease  to  the  defendant,   if  he  could  to  proenre 
obtain  license  from  the  lord  for  that  purpocte;  and  that  at  the  same  time  it  was  a  lieenae  for 
agreed  between  B,  and  the  defendant,  .<hat  ♦he  former  should  procure  for.  the  hie  leasee  te 


in  the  manor  court  as  a  forfeiture.  The  plaintiff  relied  on  the  fact  of  waste  ed  ep  the 
having  been  committed,  arguing  that  it  w^uld  have  been  a  forfeitnre  of  the  boles agaia, 
lease,  if  granted.  For  the  defendant  it  was  contended,  that  the  waste  was  •°^.*^®J2 
constituted  by  the  digging,  and  would  have  had  the  same  operation  if  done  by  J5J  ^'J^  Sj| 

*  Where  the  cuutom  of  the  manor  is,   that  the  copyholder   iihall  employ  the  timber  eat  ap  the 
down  in  the  reparation  of  his  tenemenU;  yet  as  to  the  tops  and  hark,  which  eannnt  be  holee, 
employed  in  repairs,  he  may  sell  them  toward*  defraying   the  chnrgea  of  the  reparation;  8  whereby 
Bnls.  282.     So,  as  he  mav  not  know  exactly  the  quantity  which  mav  be  necessary,  he  will  thecopyhol 
be  warranted  in  selling  what   mav  appear  to  be  requisite,  and  may  keep  the  overplus  for  der  forfeit 
future  use,-  Cro.  Eliz.  498.     Bat  if  he  suffer  timber,  felled  under  the  nretence  of  estovere,  ed  bis  ea 
to  decay  and  become  useless;  I    Roll.  608.  Copyh.  I)    pi.  20;  or  appiv  it  towards  the  re-tate,  it  was 
paration  of  other  tenements;  2  Verri.  637;  1  Bro.  Ch.  Ca.  194;  it  will  be  a  forfeitore  at 
law. 
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bordtafhattli^leMor.    llie  plaintiff  wftfl  noiwofted;  and  on  a  ntenitito  set  it  aal&«| 
the  copyhol  ^^^  q^^^  ^^  ^y^  ^^  ne^ect  of  the  plaintiff  *8  lessor  to  procure  s  license  for 
not  e?^t     ^^  defendant  to  dig,  as  be  had  agreed^,  precluded  him  front  claiaiing  for  a 
the  leaee    forfeiture,  to  whkb  he  bad  beeD  instrumental.— *-Ri»le  discharged, 
for  the  fiur  2^  Aioihe  perwnB  tdho  mayJoffeiU^ 

&itwew.  j^  persons  of  sufficient  understandihff  m«^  forfeit  a  copyhold;  but  a  per- 

son of  non  sane  memory,  an  idiot,  or  a  lunatic,  are  unable  to  forfeiU  So  an 
infimt  under  the  i^of  fburteen;  because  he  if  ants  discretion;  btit  an  in&it 
at  the  age  of  docretion  may  forfeit  his  copyhold^  not  by  offences  proceeding 
fiaoiiniiie^^nce  or  ignorance^  but  by  such  as  proceed  from  eontenipt.t  So  a 
asarriedhwomaa  camiol,  fay  anr  act  of  her  owu,  forfeit  a  copyhold,  because  she 
is  not  aur  gtmrisf  asd  so6  foiestaU  vtrt,  tmless  it  be  ior  treasoa  or  fisloay  ;|.  Co. 
Cop.  a.  59.  Tt.  ia&;  1  Hawlt.  FT  C.  e.  1.  s.  If. 
454  1  ^,  JbiaHie  persons  wko  nmy  take  mAcaniage  pf  foffk%tw», 

I  eopy     1.  Kbsn  ▼.  KiRBT.  £  T.  1615.  C.  P.    1  Mod.  ^00;  S.  C.  Carth.  ^7;  Bl 
bolder  for  C.  1  Freem.  192;    S.  C.    6  Mod.  32.    S.  P.    Wade  t,  Bachb.  E.  T. 

li^epmiDit  ,egg    KB     iSaund.  151;  S.  C.  1  Sid..  360;  S.  C.  2  Keb.  34K    S- 

tb?'loiS!r*  **•  Smartle  t.  Penhallqw.  2  LordRaym.  1000;  S.  C.  1  Salk.  183;. 
and  not  ihm         ^*  C*'  ^  Mod.  67. 

fsmftindsr*-  The  Court  in  this  case  said^  that  if  the  act  committed  by  the  copyhold,  tei^ 
man*  tanil  ant  amounte&to^a  fiirfeiture,  sueh  act,  and  ail  other  forfeitures  committed*  by 
^^  f^^^eopyboMerS).  cotitd  oalV  be-takeit  advanta^  of  by  the  lord  of  the  manor,  and 
**<*  ^  ^ '  eould  not  be  aMide  wrmlable  by  thoseHn  remainder.  See  9  Go.  Co.  107^  a. 
Unleiss  ••  SraoMT.IKufNisoif.  H:  T.  I6«2.  K.  B.^  »'Le¥.  94;  2  Show.  150;  S^ 
contrary  C.  T.  Jo«  189;  3.  C.  1  Kin.  8.  29;  S.  C.  PoHexfen,  619. 

vaTe  iv  fir  B.'s  estate  was  expressly  limited  by  a  grant  from  the  lord  of  the  maosr  to 
ea  effeet  ts  commence  on  the  forfeiture  a  determinatiou  of  A.'s  estate.  A\  ferieited  his 
^y  ^^*  estate,  in  consequence  of  being  attainted  of  felony.  B.  entered,  which  the 
lorS*       Cpurt  499ine4  QWWJt,  observing,  ihst  ^though  from  the  very  nature  of  tbo 

tP^Ji^  *  If  &di88euor»  or  a  stnrendcroe  bo(bre  admittasep^  Co.  Cop.  s.  59;  or  a  oestui  que  triis«; 

id.;  or  a  ffuardSon;  \i.\.  or  a  stranger  without  thi>  assent  of  tbo  copyholder,  conmift  waste,  it 
&  ns  fbrf^turo;  id: 


J.' 


ony, 

without 

lord  or  the  like;  Co.  Cop.  a.  59.  Tr.  137^  he  shall  not  ibrfeit;'nor  shalf  he'beanswerablo  fbr 

pamrissive  waste;  ibid.     So  it  has  been- seen  that  he  shall  not  fbrlbU  ^  not  coming  in  to. 

ue  admitted  on  proclamation  made;  vide  ante,  p»  426. 

%  Dot  if  she  oo  any  act  which  may  amount  to  a  forfeiture,  with  the  conseat  ^T^ot  hitf  hand» 
•be  shall  lose  her  lands;  Co..  Cop.  ••  59*  Tr.  136.  7..  And  if  a  hurtiand  conunit  waste,  or 
any  other  act  which  leads  ta  dikwhersion;  4  Co.  27.  a;  or  if  he  Tefiises  his  senricoi^;  Crtar 
Eliz.  149t  the  tenements  ort^e  wife  shall  be  forfeited.  But  ifhe  make  a  lesje  warranteig 
by  customv  without  licence,  it  ia  88id,.it  wilt  not  be  a  fibrfeiturev  at  least  Bot  after  his  death,  un- 
laia4ha wife  dorany  tbini^ .te.«fiipm4t;  V  ItoU.  Ab.  599.  Cop,  F.  pi.  30;  6  Vin.  140.  Cop.  pL 
9.-  8o  if  the  hushand-commit  treason  or  felony,,  it  should  seem  that  it  would  be  n&  forfeiuiro 
•f  the-wife^a  astalOyas  he  could  only  forfeit  w6at  he  liadin  himself;  Staundf  P^C.  187.  U 
But  if  a  strancer  commit  waste  without  the  consent  of  the  husband,  it  is  said  to  be  no  fer- 
ftitare,  though  the  wife  consent ;  Co.  Cbp.  s.  59i  Tr.  137;  4  Co.  27.  a-r  eed  vide  Watlu 
GUb.  Ten.  835.  N.  a;  and  see  Poph.  237;  6  Vin.  i52f  Cop.  E.  d.  pi.  2. 


lessee;  Cre.  Car..  234. 

It  Ims  keen  seen  (ante^  p.  440. )  that  eren  in  the  case  of  treason,  the  lord,  and  not  tbo  king, 
^11  have  the  copyholds  otthaperson  attainted,  unless^  indeed,  such  copyholds  be  expreWi- 
ly  jiyen  to  UiC  kmg  by  a  particular  act  of  parliament.  So  if  an  alien  'purchase  copyhold 
I^,  be  shall  not  retamr  it?  and  it  has  been  said,  that  the  lord  of  tbo  manor,  and  not  the 
kmg,  may  ta»»  advantage  of  the  purchase;  Dy.  302.  b.  m»ir^.;  ired  vido  I  Mod.  17;  Aloyn. 
14;  Co.  LUL  f.  b;  Vm.  Abr.  tit.  Alien,  A.  8;  ot  vide  ante,  vol.  1.  p.  4tM.  Mr.  Scrivcn, 
however,  seems  to  be  of  opinion,  (vol.  1.  p.  51f>.>  that  as  the  incapacity  of  an  aheo  to  bokt 
lands  withm  the  king's  dommions  originated  in  state  policy,  so  the  advantage  to  be  taken  of 
ony  purcdiase  made  eitlier  of  freehold  or  copyhold  land,  by  a  person  not  boing  a  nattiral  bom, 
le  part  of  the  royal  prerogative,  whieh  oouldrnot  by  the  most  forced  construction  be  held  ti> 
have  bMQ  transferred  to  the  lord  of  the  nanbr  under  any  existing  or  present  grant  of  the^ 
jnanor  from  the  crown;  Kitdr.  f.  2^  citing  eiandf:  10.     ««And  FboiUdbo"  lord^"  adda  he. 
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IW,  the  lorf  would  be  equaBy  «aUled  to  A^  VBtheihoaM  [  466  1 

not  be  suflered  to  relvuiTt  coiKray  to  tfie  express  woiiis  of  his  ffvent*  • 

3*  PoE,  p.  FouK»8,  V.  Clkmsnts    H.  T.  181S.  K.B.  «»l.&8.6t.     ••Mto 

TUw  was  an  action  of  ejectment,  broucbt  againrt  the  defendant  a  tenant  for  ^» "  ^ 
hfe  under  %  o^fj  of  court  roll,  founded  on  the  commission  of  waste.     The  ^H^^}^ 
de6mdmA'm  dauAter  was  also  entitled  nnder  another  copy  of  co«rt  roll  to  an  ^m^ 
estate  in  remainder,  and  had  been  admitted  in  reversion;  on^nWch  ground  it  m~     ^ 
was  ol^ected,  that  the4ord  had  no4itle  toaster,  and  could  not  maintain  the 
ejectment;  but  the  Court  were  of  a  contrary  opinion,  say  w  that  waste  waslt«,  how 
an  injury  to  the  lord,  fer  which  this  remedy  would  lie  at  his  siS ;  for  if  it  were  •»*•  •  1^ 
otherwi9e«  the  tenant  for  life,  and  reversioner  by  combining  together,  miffht  ^  "**' 
deprive  the  lord  of  th6  means  of  protecting  his  property.  that  ao  oae 

4.  DoE,n  TAaRANT,  V  Hbluer.  E.  T.  1789.  K.  B.  STB,  m.       SI?  Sail 

f  «r  Cw.    «o  lord  can  take  adyantage  of  a  IbrleiturB  Imt  he-who  is  lord  at  of  di«  for 
the  twie  Uie  lorieituro  incurred,  mnkm  iht  mci  iffMf^tmtt  de$^vv9  tte  e«M«,t  <^itve*  bat 
See  Freem.  616.  ^  ^  -^  ^  '  he  that  k 

Doe, n. Ta«unt  v.  Heluer.  E.  T.  1789.  K.  B.  St\  162.  mu^ 

?^  lS:     ™*°^'*«"  ^  *»*«  °o*  «>B«^  «pon  to  give  a  positive  opinion,  After  dia 
we  thmk  that  the  statute  of  limitafions  which  operates  as  a  bar  to  other  rifhta  ibrfoitareat 
of  entry  after  20  years,  should  bar  the  lord  in  the  caae  of «  ierfeiture  of  copy-  taohat.  the 
WId.  ^^  told  inait 

aetaally  a 


when  am  alien  bom  pnrchaseth  any  lands,  the  iiinc  on]y  shall  hav^  tbom,  thoudi  thay  be od  of  80^ 
botdenof  ajnibject,  ia  Which  caae,  the  tiibject  loseth  hi»  aeignoTy.     Thia  paaaace,  la,  how-  «Mn.t 
over,  refened  by  Mr.  Coventry,  (1  Walk,  38,  n,)  to  fi«ebolden  of  a  maaor  oBhr,  and  iaaaid^^^ 
not  CO  citend  to  copyhold  tenants;  and  when  the  rule,  which  haa  been  alhided  to  aboT«  aa 
•xiatlqg  in  eases  of  forlaiture  arising  from  hiah  treason,  ia  taken  into  eonsideratioD;  it  ia 
submitted,  that  as  the  king  cannot  be  a  copybalder,  die  benefits  of  the  forfeiture  would  ea- 
ane  t4>  the  lord  of  die  mdnor.     If,  howerer,  the  purchase  be  made  in  the  name  of  a  trustee, 
particularly  if  die  lord  were  not  privy  to  the  trust,  the  king  would  be  entitled  to  hare  the 
benefit  of  the  tniat,  all  the  traits  cs  the  4sopyhold  tenure  beinc  continued  to  the  lord  of  the 
man^v  ftom  die  Iqgal  ^taie  in  die  trustee;  Sty,  201,  40,  94;  ILeon,  47;  4  id,  82. 

*  So  if  A'a  estate  be  limited  to  him  for  life  generalhr,  without  aaving  expressly  for  hisaa* 
tuval  life,  it  ahaD  be  determined  on  his  civil  death;  and  eonsequentfy  on  such  his  ciyil  death 
B*s  estate  dhaU  commence;  'Walk,  n,  cxxiii,  to  Gilb,  Ten,  454. 

j^  So  ifihere  be  tenant  for  life  of  amanor  with  remainder  over  to  a  stranger  in  fee,  and  a 
copyholder  commit  waste,  and  then  the  tenant  for  life  die,  before  entry;  [on  the  copyholdsr 
ibr  the  forfeiture^  be  in  remainder  may,  it  la  said,  enter;  for  he  had  an  interest  in  the  man^r 
at  the  time  of  the  forfeiture  committed,  though  be  could  not  enter  by  reason  of  the  estate  ia 
the  tenant  for  life,  but  which  being-deteBaiined,  his  entnr  ia  now  aecroed  for  the  foifeiturp 
committed  in  die  life  of  the  tenant  for  lifii;  Co,  Cop,  s,  W,  Tr,  139;  Cro,  J(ac,  301. 

And  aa  to  the  alienee,  grantee,  or  lessee  of  the  manor,  it  ahould  seem  that  he  cannot  tak^ 
advantage  of  a  forfeiture  wiileh  accrued  befoxa  hia  own  time,  in  the  caae  of  diainharaoa;  Co. 
Cop,  a,  00.  Tr.  139;  S  Vc^L  "36,  39. 

I(  however,  the  copyholders  of  a  manor  belonging  to<abishepTio,  during  the  vacancy  of 
4ie  see^  commit  a  fbneiture  by  cutting  timber,  the  succeeding  bishop  may  bring  an  aject* 
meot,  no  laches  being  imputable  to  any  one;  Bull,  N.  P.  107. 

If  there  he  aeveral  coparceners  of  a  manor,  and  a  fisrfoiture  be  inounred,  aad  one  die  ba« 
fore  entry,  ifae  others,  it  is  said,  cannot  enter;  1  Freem,  516.  So  when  me  cause  of  for- 
Ibrfoitttre  descends  to  coparceners,  they  must  all  agree  as  to  taking;  the  advantage  of  the  for- 
foiture,  or  one  alone  ahaUaot  be  permitted  to  enter.  So  if  one  die,  tha  other  oannot  seis^; 
id,  and  1  Sdk.  180. 

I  By  aeiaiBg  iato  his  hands  (Gilb,  Tan,  247;  8  Show,  159;  3  T,  R.  173;)  die  t^namentl 
forfeited  by  £e  acta  ofhimaelf j>r  agent,  aahia  bailiff,  Ac  3T.  R.  172;  8  Show  152;)  or  by 
the  exertion  of  some  act  of  ownersE^,  Which  may  he  tanlamount  to  aoth  aeiaure,  aa  by 
granting  them  again  for  y^ara;  1  Lev.  180. 

The  necessity  of  a  presentment  of  tha  act,  "by  Which  a  copyhdid  aetata  haa  become  through 
forfoitnre  the  prmierty  of  the  loid  of  the  manor,  is  not  ppinted  out  ^th  less  obscurity  in  tfi^ 
hooka  than  what  la  done  in  the  case  ofpteaentmoit  of  surrender  ofx»pyhold  landa.  Lord 
Coke  aaya,  "Of  acta  which  amount  to  a  forfeiture,  someuoe  foifoitures  the  instant  they  are 
committed,  aome are  not  forfeita  till  uresentment."  Mr.  Watkins  (vol,  1 ,  p,  340,)  «^raa- 
aee  himaulf  thna  :*— **  In  many  caaea  tne  lord  may  enter  unmediatelv  iato  the  lands,  witaoat 
the  ia^wvaatiaD  of  a  piaaaatme&t  of  the  forfoitnre;  in  othars,  a  TH^  pre««ntn»eQ|  ia  prarrl- 
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The  foifoit 
ore  of  a 
eopyhold 
for  life 
shall  not 
bar  an  es 
tale  in  re 
iDaioder.t 


5.  ^s  fo  ike  eompquencef^  and  extent  of  ajorfeiture^if 
I.   He.dv,  TYr.:R      E   T     s^lH    K    B    12  Mod.  121;  S  C.   Holt,  161.  S. 
P.  Tinker  V.  L.deot     T.  T    1'>^>     C  P.  Cart.  45.    S.  P.  Page  v. 
Smith.  M.  T.  1696.  K.  B.  3  Salk.  HK). 
Per  Holt,  C.J.     If  there  be  a  copyhold  estate   for  life,   remainder  to  B. 
and  the  tenant  for  life  forfeit,  it  is  not  such  a  determination  as  to  let  in  the  re- 
mainder, but  the  lord  shall  fjnjov  it  durinv  the  life  of  the  tenant  for  life. 

ously  requisite,  or  at  Seasi  advisable.  Where  ihe  oflfence,  which  ts  ihc  cause  of  forfeiture  is 
in  its  very  nature  appafent  nnd  notorious,  and  such  ^ua  by  common  presuniplioii  the  lord  can- 
not avoid  noticing,  no  presentment  can  bo  ncceisan-,  as  a  prc-5on*moiii  is  only  for  his  instruc- 
tion. If  a  person,  therefore,  be  attainted  of  high  treason,  or  felony,  tiio  lo.\l  miy  sciso,  with- 
out any  presentment  by  tlie  honrige:  since  the  commission  oTilic  olT.'ncc  is  ascertained  anl 
made  puolic  by  his  conviction  in  a' couft  of  law.  Su  if  the  forfeiture  be  in  consequence  of 
uny  act  or  rcfiiBal  in  the  presence  of  llie  lord,  or  in  open  couT,  no  prc.^^intnient  can  he  requis*- 
jte',  as  tlio  end  of  presentment  is  already  audwerwl.  Thus,  if  proclamation  be  made  for  un 
heir  to  claim,  and  no  claim  bo  m:ulo;  if  a  copyholder  be  person:ii!y  w.irncd  to  do  suit  at  a 
particular  court,  and  he  docs  itnotj  or  if  he  appear  in  court,  and  openly  and  absohitoly  ro- 
iiise  to  be  s^vom  on  the  homage  accord:n«i^  to  the  custom,  or  the  like,  a  ;.)rcjcntineiir  m-ist  be 
evidently  nugatory.  But  when  the  cause  of  forfeiture  is  such,  Uiat  by  common  presuuiption 
the  lord  cannot  have  notice,  a  prescntmont  should  be  made  to  appri«e  and  inform  him  of  it; 
however,  it  does  not  appear  that  even  in  diis  case  it  is  anyways  of  nece'*sity.  A  present- 
JDicnt  i?,  as  we  have  seen,  only  the  moans  of  information  as  to  the  lord;  if  tlio  cir-'im  Unn"!* 
fie  already  known  to  him,  anv  further  means  of  instniction  must  be  needless.  If  he  llier'*- 
fore  is  aware  of  the  event,  of  which  a  forfeiture  would  be  the  con'^equene<>,  be  may  avail 
himself  of  it  without  a  presentment.  Still,  however,  it  is  prudent  and  advisable  to  proseiit 
suf.h  event  in  open  court,  that  the  matter  may  be  apparent  to  otiicrs,  and  for  Uie  satifactiou 
«ftbo  rema'ming  tenants,  as  well  as  a  sanction  to  the  lord." 

After  such  selections  from  the  text  writers  on  this  .«;ubject,  it  will  suiTice  to  refer  lo  t!ie 
no*e  which  is  appended  to  a  prior  part  of  this  work;  vide  ante,  p.  388.  And  although  it 
may,  as  Mr.  Watkins  remarks,  bo  not  only  prudent,  but  here  let  it  bo  noted,  allhouffh  it  may 
be  even  desirable  that  tlie  tenantry  on  a  manor,  as  well  as  the  lord,  should  be -aware  of  those 
acts  committed  by  their  co-tenants,  by  which  their  right  of  piont-rjy  has  been  amiiliilatcd; 
yet  it  is  not  so  essential  as  in  the  case  of  prescntmenis  of  sih";  ciulors. 

As  it  is,  however,  materifil  that  the  lord   should  bcr-omc   acqu  lintcd  with  the  cxitstcncc  of 
his  rights  prior  to  acts  operating  to  deprive  him  of  his  bcntHts  accruln;^  from  (liis  .tcqutsition. 
it  is  necessary  that,  when  the  cause  of  forfeiture  is  not  by  any  act  in  court,  and  so  ihc  lord 
cannot  be  pi-eMiimod  to  have  notice  of  it,  that  the  homi^o.  if  appri&ed  of  the  oiTcnc*?,  pre- 
sent it,  for  the  information  and  instruction  of  the  lord;  and  see  I  rfcrivcn,  p.  515. 

Forfeitures  being  odious  in  the  estimation  of  the  law,  the  courts  demand  the  most  dircrt 
and  certain  proof  of.  the  cause  of  forfeiture,  on  the  part  of  lh<!  lord,  before  they  counte- 
nance his  seisin;  1  Bulst.  190;  Carth.  i2S;  Com.  37;  I  Frcejii.  507;  1  Ld.  Ravm.  2(57;  *^ 
Salk.  537, 

*  Cut  it  is  always  to  he  borne  in  mini  that  acopyluilder  \\I11,  In  cc^t  jin  ci^c.^,  find  rc]i«»f 
in  equity,  unless  the  act  of  forfeiture  tend  to  the  dJMnheritnaco  of  ihc  lord,  or  tlie  at:t  be  vol- 
untary, or  unless  a  compensation  cannot  be  made  to  the  lord;  see  Prec.  in  Ch.  5C?;  2  Vcru. 
637;  Toth.  237."  So  where  there  is  a  rcisonahle  excuse,  as  in  the  case  of  a  Quaker's  fc- 
fusaf  to  take  tlie  oath  of  fealty,  a  court  of  equity  will  relieve  against  the  forfeiture;  2  Vcrn. 
644. 

t  \  forfeiture  in  general  only  extends  to  tlie  copyhold  in  wLicIi  iho  vr\  has  been  done; 
for  if  A  copyholder  bo  seised  of  Ubirk  Ac.c,  Wliito  Acre,  andGrcou  Acre,  by  soveial  copi'.x, 
and  commits  waste  in  Black  Acre,  Black  Acre  is  thercbv  forfeito.l;  b-U  t!if'ro  i<  no  forfeit- 
uroof  White  Acre  or  Green  Acre;  4  Re|>,  'i7,  Ji;  Gilb,  Teh.  217.  If  a  copyholder  makes  a 
feoffment  of  one  acre  of  his  copyliold,  all  iy  not  forfeited,  bul  only  that  acre.  But  if  a  coin- 
holder  cuts  down  a  tree,  whiQh  grows  upon  an  acre  of  land,  parcel  of  the  copyhold,  this  is'  i 
forfeiture  of  all  ^he  copyhold,  bocau&e  the  trees  are  lo  be  employed  In  b:iih!ii'ig  r.ud  rcjmra- 
tionof  the  houses,  and  therefore  by  the  doing  of  the  W!U«te  all  tlie  copyhold  is  impaired;  G 
Vin,  Ab,  146;  Gilh,  Ten,  VI 7,  240. 

t  Nor  shall  it  bo  a  forfeitore  of  a  reversion;  Co  Cop.  s.  59.  tr.  138.  If  a  copyholder 
lease  by  licence  of  the  lord,  and  the  lessee  make  a  feoffment,  the  term  of  years  only  ehalf 
be  forfeited,  and  not  the  estate  of  the  copyholder;  I  Roll.  Ab.  509,  (F.)  pi.  4  So  if  af- 
ter such  lease  by  licence  the  copyholder  commit  any  act  of  forfeiture,  the  lease  shall  not  be 
forfeited,  but  will  remain  good  against  the  lord;  J  Roll.  Rep  372.  Upon  entry  for  forfeit- 
ore  the  lord  aball  have  the  enablements,  for  the  destruction  of  the  estate  is  thus  in  coose- 
qucnce  of  the  tenant's  own  act;  and  whenever  the  esUte  of  the  tenant  is  so  determined,  be  ia 
not  entitled  to  his  emblemens;  6  Co.  85.  a;  2  Bl  Com.  123;  Gilb.  Ten.  447.  Bol 
fiach  copyholder  shall,  in  consequence  of  his  own  act,  forfeit  his  reversion  or  remain- 
der; 1  Leon.  1;  for  soch  reversioner  or  reoiainder  man  is  in  the  seisin  or  tenancy;  1 
Stra.  464.  If  a  person  be  wrongfully  admured  to  a  copyhold,  and  commit  a  forfeiture, 
7nd  aftcrwardi  the  person  having  the  right  release   to  him,  it  hos  been  said  that  the  lord 
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2.  Smartle  V  PeniUllow.    T.  T,  1703.  K.  B.  1  Lord  Ravm  994;  S.  C,    [457] 

6  Mod.  63.  Rnt  the 

Per  Cur.     When  there  is  a  tenan*  for  life  of  a  copyhold,  the  remainder  for  *o"^  ^hall 
life,  and  a  tenanr  for  life  commiis  a  forfeiture,  the  lord  shall  enter  ^nd  not  be  ®"^°r'  ^"** 
in  remainder.  reiLahder 

6,  At  fo  a  diapi^nsation  of  iofe'Uurft*  . 

/   \    a    M       r  '»••  Any  person 

[a)  *i?  to  who  may  dispense.  ^h^  [,  i^^j 

MiLFAX  V.  Baker.  E.  T.    1660.  K   B    1  T.ev.  ^26;  S.  C.  1  Keb.  25.        by  right 

Per  Cur.     A  lord  pro  tempore  of  any  legal  title,  though  it  be  at  will,  by  ad-  may  did 

mission  of  a  copyholder  after  the  commission  of  a  forfeiture,  dispenses  with    I  '^^  ] 

it,  not  only  as  to  himself,  but  also  as  to  him  in  the  reversion.     But  a  lord  by  P^J?"  ^'^^^ 

wrong  or  by  disseisin,  cannot,  by  such  admittance,   purge  the  forfeiture  as  to**     I^u  . 

tho  rightful  lord.  »7/.      " 

(6)  As  io  tohai  act^  shall  be  dispaircd  wUh.t  wrong  cod 

1.  Lord  Coke  (Co.  Cop.  s.  61 ;  Gilb.  Ten.  334.)  says:  some  make  thisdif-  not  purge  a 

fcrefwe,   that  those  forfeitures  onlv  whic.'i  destroy   not  the  copyhold   are  con- ^*'*''®^*"'^ 

firmable  by  subsequent  acknowledgment,  and  not  (hose  forfeitures  which  tend  5*/?  *J^'*^ 

to  the  destruction  of  a  copyhold.     As  if  the  copyholder  makos  a  feoffment;  !*  . 

by  this  the  copyhold   is  destroyed;  therefore  no  subsequent  acknowledgment  ^^'J^'^P 

of  the  lord   will   confirm  it.     And  in  the  supplement  to  Lord  Coke's     opy- forfehLro 

hold,  p.  11 ,  it  is  said,  that  if  a  copyholder  levies*  a  fine,  makes  a  feoTment,  or  may  be  dis 

sufiers  a  common  recovery,  which  destroy  the  estate,  no  acceptance  of  rent,P«n««d 

or  act  done  bv  the  lord,-  will  be  available  to  make  the  estate  good.    But  when  *^*''*'  •  ^*^ 

the  custoni  of  the  manor  only  is  broken;    as   if  the  copyholder  makes  a  long  ^®*'®"*'*  ^^" 

lease;  or  refuses  to  pay  his  rent;  or  to  be  sworn  of  the  homage;  or  commits  between 

waste*,  then  his  estate  may  be  afterward-^  confirmed.  those  for 

2.  DoE,D.  Tarrwt,  v.  H'^M.iER,  E   T.    1789.   K.  B.   3  T.  R.  16^2.         feiturea 

A  copyholder  levied  a  fine  of  his  esta'e.     The  l.jrd  sobered  many  years  to  whieh  tend 

elapse  without  taking  advantage  of  ihe  forfeiture,  and  by  several  solemn  acis  '®     ?  *'®'- 

in  his  court,  reropni«ed  [he  person  who  levied  the  fine  as  his  tenant.     It  was  the'^coDv^ 

first  presented  that  he  died  seised.     "Then  the  lord  required  the  heir  to  come  hold,  and 

in  and  be  admitted      These,  said  T^rd  Kenyon,   were  ns  solemn  acts  of  re-thomwhicb 

cognhion  as  Ihe  admittance  of  the  copyholders  in  Moniface  v.  Baker,  aupra,^^  "<>*» 

p.  457:  and  hn  did  mt  think  he  w»as  straining   that  case  in  saying,  that  any  B«t  anch 

act  equally  solemn  on  the  nnrt  of  tho  I  ml  was  suificiont  to  preclude  him  from  *^"'^"*^***'" 

taking  advantage  of  the  forfeitmc.  f^*^™'  "^^^ 

o  ?  10  be  abol 

cannot  enter,  a*  the  person  has,  in  consequence  ofauch  release,  a  diiferent  estate  from  that  hed.§ 
of  which  the  forfeitare  was  committed;  Gilb. Ten.  248-9.      Bnt  this  opinion  does  not  seem  " 

law;  Watk.  n.  cviii.  to  Gilb.  Ten.  445;  for  the  person  admitted  was  as  much  tenant  to  the 
lord  heCon  the  release  as  afterwards,  and  the  lord  ought  not  to  be  injured  by  the  prirate 
agreement  of  the  parties;  see  1  Watk.  887. 

If  a  guardian  commit  waste,  he  shall  forfeit  only  his  own  part,  and  not  that  of  his  com- 
panion; Co.  Cop.  s.  59.  tr.  138.  Bat  it  is  said,  if  husband  and  wife  be  joint  copyholders 
of  the  porchase  of  the  husband,  and  the  husband  be  afterwards,  during  the  coverture  attain- 
ed of  felony,  no  forfeitare  can  accrue,  as  the  wife  must  Xa*<e  by  snrvivorslyip;  bnt  if  the 
purchase  hod  been  before  marriage,  it  would  have  beon  a  forfeiture  of  the  moiety;  Supp. 
to  Co.  Cop.  s.  I0«  tr.  175;  and  see  Yelv.  I. 

*  To  render  tJ>e  cau^c  of  forrt^iture  avaiUble,  soas  to  divest  the  tenant  of  the  property, 
and  revest  it  in  the  lord,  i  liaa  been  seen  (f^npra  p.  455.)  that  the  lord  must  absolutely  msist, 
nn  the  acts  committed  amounting  to  a  forfeiture.  Tho  lord,  if  he  pleases,  may  therefore  in 
the  interim  waive  the  forfeiture;  and  if  he  doa^^  any  tiling  whicn  may  amonilt  to  an  oc- 
knowledgmont  of  an  existing  tenancy,  or  confirm  the  estate  after  notice  of  tho  forfeiture,  he 
shdl  be  for  ever  precluded  from  taking  advantage  of  the  event. 

t  And  an  act  by  a  lord  pro  tempore,  whicli  amounts  to  a  dispensation,  will,  according  to 
tliis  cose,  bind  tho.4e  entitled  to  the  manor  in  remainder  or  reversion;  but  not  so  as  to  give 
cffnct  to  a  grant  of  a  common  law  interest;  see  Holt,  161;  3  Salk.  100. 

t  After  forfoituro  of  a  copyhold  for  a  capital  crime,  pardon  will  not  operate  as  a  dispensa- 
tion; 2  Vent.  38.  If  there  be  a  custom  to  i<tiizc  fur  a  capital  crime  before  the  conviction  is 
recorded;  1  Leon.  1;  the  forfeiture  will  bo  purged  by  acquittal;  Lex  Cust.  48;  but  not,  it  is 
presumed,  by  the  allowance  of  clergy  after  conviction;  2  Hawk.  P.  C.  c.  33.  s.  129.  Yet 
when  there  is  no  SMch  custom,  a  foneiture,  it  should  seem,  will  be  discharged  by  the  allow- 
ance of  clergy  before  attainder;  id.;  2  Hale,  P.  C.  >i89. 

$  It  w^nld,  hewever,  be  advisable  to  procure  a  new  grant,  rather  than  trust  to  a  mere  «e- 
Jcnowledgment. 
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Aat  ftctof  (^c)  As  to  what  shall  amowit  to  a  dispemaiumj^ 

t  ft€  k  ^ '  F'>*'^<3»^"''es  majr  be  dispensed  witli  or  vraived  in  Tarious  ways,  after  the 
are  (the  lord^s  title,  of  entry  and  seisure,  has  accrued.  And,  indeed,  any  act  where- 
(  459  1  ^y  ^®  acknowledges  the  copyholder  as  his  tenant  shall  be  a  dispensation;  Co. 
lord  being  Cop.  s.  61;  Gilb.  Ten.  247.  8.  But,  in  order  to  effect  a  diapeosatioii,  the 
apprifftd  of  lord  must  have  notice  of  the  forfeiture;  for  if  the  cause  of  forroiture  be  un- 
aneh  forfeit  known  to  him,  he  shall  not  be  precluded  by  his  subsequent  act  from  availing 
«f^>  "«•«  himself  of  it;  Cro.  Car.  23S;  I  Roll.  Ab.  475;  Co.  Cop.  S.  61.  But  he  wiU 
^2rt!Si6e  ^  presumed  acquainted  with  the  omission  of  duties,  as  non-payment  of  rent; 
of  a  teoan    ^ihire  of  suit;  &c.  ^  Vent.  39. 

C7,diepea  S.  Pascal  v.  Wood.  E.T.  1675.  K.  B.  3Keb.641.  6.  P.  EASTceuftT  v. 
Mt  with  Wevks.  1  SaMc.  186.     S.  P.  GAaRARD  v.  LnrrcR.  1  Keb.  15. 

the  forfeit  \  copyholder  cut  timber,  sold  it,  and  died.  The  succeeding  lord  brou^ 
Y*l,.  ^n  ejectment  against  the  heir,  who  pleaded,  that  in  trespass  brought  by  hun, 
jMt^  the  ^^^  ^^^^'  ^"^^  plamttff )  justified  for  taking  a  heriot.  The  court  said,  that  justi- 
takiiu^  of^a^^^^^^^  ^^^  hertot  service,  on  seisin  of  the  ancestor,  was  an  acceptance  of  the 
heriout       ^^^  ^  tenant,  and  purged  the  forfeiture.;];    See  Gilb.  Ten.  S47. 

(B)  Bt  extinguishmbnt. 
To  oreats  (o)  JMiMf  he  of  the  9anu  premiseM. 

an  eztia  To  effect  an  extinguishment,  the  freehold  and  copyhold  interests  must  be  of 
goiahmeBt  ^^^  gafne  premises;  for  if  A.  be  tenant  hv  copy  of  White  Acre,  and  the  lorden- 
hol?ptop  ^^^^  ^^^  ^^  Black  Acre,  the  tenure  of  Vf  bite  Acre  will  not  be  extinguiriied, 
•rty  by  its  ^  A.  may  hold  the  one  by  copy,  and  the  other  by  deed.§ 

being  *  It  has  been  seen,  ante,  p.  444,  that  a  copyholder  cannot  grant  a  Iea»e  of  hia  eenyhold 

merged  in  tenement  beyond  the  term  of  a  year,  without  tlic  license  of  the  lord  of  the  maiier.  When 
a  freehold,  such  license  i.'<  obtained,  it  operate-i,  aj  there  stated,  as  a  dispensation  of  the  forfeiture  which 
the  free       tlie  act  would  otherwise  create. 

>aid  and  f  So  if  he  re- admit  the  copyholder  who  commits  the  forfetiure;  Holt,  161;  1  Lev.  26; 

oopyhold  Toth.  107;  3  T.  R.  172;  or  hu  heir;  1  Keb.  26;  6  Vin*  Cop.  (A.  d.)  pi.  3.  So  be  may 
uilereat  dispense  with  the  forfeiture  by  the  presentment  of  the  death  of  him  who  committed  the  on 
mnat  kB  of  fence,  such  presentment  being  an  aeknow1ed|i;ment  of  him  as  a  tenant;  3  T.  R.  171:  or  bj 
the  aame  ^^  amercement  of  him  for  nOn-apnearance;  1  Freem.  517;  1  Lev.  t04:  or  by  the  accept 
pfemiset*  '^^^  ^  ^  surrender  from  him;  1  Freem.  517;  Kitch.  p.  177;  or  of  rent  or  services;  or  by 
'^  '     distraining  for  either;  1  Freem.  5lX-  1  Balk.  186;  1   Keb.   15;  1  Bulst.   189;  Toth.  107; 

Gilb.  Ten.  247;  Co.  Cop.  s.  61,  tr.  140;  6  Vin.  Cop.  (A.  d.);  Godb.  47. 
-  t  It  was  also  said  in  this  case,  that  where  there  is  an  actual  antrv  by  the  lord  in  the  life- 
time of  the  copyholder,  for  a  forfeiture  by  him,  no  acceptance  after,  will  purge  the  forfeit- 
ure; and  though  it  never  was  presented  by  the  homage,  that  was  not  essential,  it  being  a  things 
it  is  said,  notorious. 

^But  the  interests  need  not  be  commensurate  with  each  other,  nor  be  confined  to  tbe 
same  premises,  so  the  s«une  premises  be  included  in  both  tenures;  1  Brownl.  32;  4  Co.  31 , 
a;  Moore,  185,  pi.  330,  4  Co.  31,  b;  Hutt.  65;  SirW.  Jon.  41.  If  a  copyholder  in  fee  ia 
possession  therefore  purchase  the  reversion  of  the  manor,  it  will  be  a  present  extinguish* 
ment,  and  the  pai'ticular  tenant  of  the  manor  may  enter  into  the  copyhold  premises  immedi- 
ately on  the  transfer  of  the  reversion;  Calth,  97;  15  Yes,  167.  So  if  a  copyholder  be  seis- 
ed m  tail,  and  take  a  grant  of  tbe  manor,  the  copyhold  interest,  tfiough  in  tail,  will  be  extin* 
guished.  ante  333.  And  whenever  the  interests  become  united,  tbe  extinguishment  is  com- 
plete: and  although  the  estate  of  freehold  be  defeated,  the  copyhold  interest  cannot  possibly 
revive,  as  by  the  extinguishment  it  is  utturly  at  anend^  4  Co,  31,  a. 

Again,  it  is  not  requisite  that  the  interest  be  confined  to  the  same  premises,  so  the'  same 
premises  be  included  in  both  tenures;  vide  supra,  p,  459.  If  the  tenant  of  <me  acre  by 
copy  take  a  lease  of  the  whole  manpr,  it  will  be  an  extinguishment  of  the  copyhold  tenure  as 
to  that  acre,  for  the  fireehold  of  that  acre  was  included  bi  the  manor;  2  Ves,  jun,  524.  So  if 
be  purchase  tbe  manor,  to  hold  to  himself  and  another  in  joint  tenancy,  the  copyhold  will 
be  extinguished;  for  each  joint  tenant  is  seised  per  mie  et  per  tout;  Cnlth,  97. 

A  question  has  arisen  whether,  upon  the  descent  of  a  copyhold  in  foe,  to  a  person  already 
having  the  fee  of  the  manor  bv  purchase  subject  to  a  lease  of  it  for  years,  the  lessee  be  en- 
ititled  to  call  uoon  the  tenant  (bis  landlord)  on  whom  the  convhold  in  fee  has  so  descended^ 
to  come^  in  and  be  admitted,  and  pay  to  the  lessee,  aa  lord  oftne  manor,  the  cuatomaiy  fines. 
Should  it  be,  however,  viewed  aa  an  absolute  extinguishment,  it  is  probable  that  a  court  of 
^itv  would  grant  reUe^  LiU,  a,  231;  4  Co.  31;  Cro,  EUz,  459;  2  Doug,  710;   Dyer  10,  a: 

Mr,  Coventry  (1  Walk,  425,  n,)  puts  the  following  ease,  viz,  whether,  if  the  manor  were 
to  descend  oann.  unadmitted  mortgagee  of  aeopyfaoTd  eatate,  the  eopyhold  tenure  would  be 
absolutely  extinguished?  After  remarking  that  a  gentleman  of  the  first  eminence  in  th« 
^ofession  was  of  opinion  that  it  was,  Mr,  Coventnr  observes:  "  it  admits,  however,  of 
laome  doubt  whether  there  would  be  «  complete  nw»6ilatioa  of  the  copyhold  leomo  hi  |iii« 
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(b)  Musi  be  uniledin  the  same pen99L  [  460  \ 

^  The  intereaU  most  be  united  io  the  same  person,  for  while  they  continue  Aod  th*  ia 
separate,  no  extinguishment  can  take  place;  S  Co.  16.  b.  4;  id.  24.  b.  Cro  j,**^"'..'^ 
Jac.  673;  Hob.  181;  SRol.Rcp.  178.  STtS  Jlla 

(e)  Must  be  umied  in  ihe  same  penon^  in  the  same  right,  penos;* 

The  interests  musi  be  united  in  the  same  person,  in  the  same  right,  for  oth-   f  461  } 
erwise  the  copyhold  interest  will  be  surrendered  only.     If,  therefore,  a  person  And  in  the 
have  a  copyhold  interest  in  his  own  right,  and  a  freehold  interest  either  in  the  mmhi  right, 
particular  premises,  or  in  the  tenure  generally,  in  the  right  of  another,  or  i^ice 
vena,  the  copyhold  interest  will  he  on^  suspended  while  both  interests  continue 
in  the  same  person,*  Co.  Cop.  s.  6^.  Tr.  p,  142;  Cro.  Eliz.  8.     So  if  a  per- 
Bon  holding  a  copyhold  becomes  king,  the  copyhold  is  suspended;  for  it  would 
be  beneath  the  dignity  of  a  king  to  perform  such  services  as  those  to  which 
copyholders  are  subject.     But  afler  the  demise  of  the  king,  the  next  person 
who  becomes  entitled  to  it,  if  a  subject,  shall  hold  by  copy ;  see  4  Cruise's 
Ijig.  350,  .^SUrtrtha" 

2,  Jrotlf  ejected,  difinrent  in 

(a)  By  the  copyhold  testing  tn  Uie  lord.  termts  may 

instuioe.     As  the  mortgagee  was  not  admitted  previously  to  tlie  descent  of  the  seigniory,  b«     ~ 
the  kgal  estate  is  oatstaoding  in  the  mortgagor,  which  would  prevent  an  extinguislmient  at 
kw.     In  eqyity,  tbewnortgagae  has  the  whole  beneficial  interest  in  the  man«r,  but  he  lias 
not  the  entire  equitable  interest  in  the  copyhold,  for  the  Court  would  view  the  mortgage  as  a 
pledge  merely,  and  decree  the  equitable  ownership  in  the  mortgagor,  ho  paying  off  the  mort* 
gage  mooej.     With  this  impression  it  raav  be  asked,  whether  entry  of  satisfaction  on  the 
rollB  would  not  operate  to  revest  the  copyliold  tenement  in  the  raortgfigorT     A  ad  if  neitfaar 
the  legal  nor  equitable  interest  in  the  oopybold  has  in  reality  met  in  the  same  right,  it  is 
somewhat  difficult  to  perceive  the  necessity  of  a  new  grant,  on  tlie  ground  of  annihilation 
•f  the  cojpjhold  tenure.     On  the  other  hand,  it  may  bo  insisted,  that  there  is  not  any  difler- 
cnee  in  enect  between  a  surrender  to  the  lord's  uso  and  a  surrender  to  the  use  of  a  person  . 
who  afterwards  becomes  lord;  because,  in  the  first  instance,  there  is  a  clear  extinguisoroent 
immediatoly  on  surrender;  anid,  in  the  second,  the  efiect  must  be  tlie  same,  since  Uie  par- 
ties are  in  the  same  situation,  though  by  a  different  process.     It  is,  however,  to  be  remem* 
bored,  that  tbr  surrender  io  the  first  case  is  expressly  to  the  lord's  use,  and  thereby  a  clear 
intention  to  exlinguish  is  evident;  but  in  the  sceond  instance  the  simoodidr  was  not  ordinal- 
Iv  to  the  use -of  the  lord,  and  nothing  was  further  from  the  intention  tiian  extingnishment. 
'Pbere  is,  therefore,  a  material  difference  between  the  cases,  and  a  court  of  equity  would 
probably  be  inclined  to  dir^tinguisb  between  the  private  and  official  character  of  the  lord,  or 
countenance^  an^  distinction  to  irpbold  the  intention  of  the  parties,   especially  when  a  con- 
trary decision  would  be  against  all  equity  and  justice."' 

*  If  a  copyhold  be  granted  to  A,  B,  and  C,  successively,  that  is,  to  A,  fbr  life  rcmaindor  to 
B,  for  lifb,  remainder  to  C,  for  life,  and  A,  take  n  lease  of  tfie  lands  by  deed,  it  will,  it  is 
said,  be  only  an  extinguishment  of  his  estate  for  lifb;  2  Leon,  7S;  sbco  that  estate  only,  they 
affirm,  is  imited  witli  the  estate  by*  deed.  The  estates  in  remainder  are  in  other  persons; 
and  if  A,  were  permitted  to  defeat  them  by  his  own  act,  it  -would  be  attended  with  monifest 
injnstictR  see  Gilb,  Ten,  903.  And  in  Hue  manner  if  a  copyholder  in  fee  surrender  to  the 
use  of  tholord  for  life,  with  remainder  over  lo  a  stranger,  or  reserving  die  rovorsion  to  him< 
self)  it  will  only  be  an  extinguishment  of  the  estate  so  limited  to  the  lord,  and  that  limited  to 
the  stranger,  or  reserved  to  the  surrenderor,  will  not  be  destroyed;  Co.  Cop.  s.  34.  Tr.  72; 
Lov.  72i 

^  If  a  basband  seind  of  a  manor  in  right  of  bis  wife,  porehats  a  copy  hold  tenoaseiit, 
pareel  of  the  maner,  the  copyhold  tenure,  it  is  conceived,  will  also  revive  on  the  death  of 
the  wife,  wtthont  issoe;  bat  if  she  have  issae,  whereby  the  hatband's  inchoate  right  to 
carteay  wyi  become  consa mated,  it  is  more  diffiealt  to  contend  against  an  abaoiHe  axlin- 
gaiahmont  of  tha  copyhold  tenure  for  the  benefit  of  the  wife  and  heirs;  yet  in  llie  analogpm 
ittstancea  ef  merger,  tho  aathorities  are  said  to  support  this  position,  that  if  a  woman  leases 
for  life,  and  having  the  reversion  in  fee,  takes  haabaod,  and  her  husband  pnrcases  the  lease 
for  life,  tha  lease  for  life  shall  not  merge,  hot  bo  aosponded  only;  8  Pres.  Conv.  294;  1  Roll 
Abr.  984;  2  id.  472;  11  Via.  440.    Bst,  observes  Mr.  Coventry  (1  Wath.  42».  n.)   if  the 
wife  bad  been  seised  of  the  reversion  in  feo,  and  died,   leaving  issoe,  living  her  husband, 
thas  the  form,  thoagb  porchased  doring  eovertnre,   mast  certainly  have  been  held  extinct, 
as  the  reason  for  preserving  it  eoald  not,  in  that  instance,  apply.    I^arinji  the   covertora, 
however,  adds  he,  the  hasband  io  not  seised  of  the  freehold  alone,  bat  jointly  ia  right  of 
hb  wifoi    Thoe,  ia  Polybank  v.  Hawkins,  Doug.  829,  and  Catlin  v.  Miloel-,  2  Latw.  14. 
25.  k  «aa  bold  bad  pleading  to  aver  that  the  basband  alone  was  seised  in  his  demesne  as  of 
foe  ID  ri^t  of  his  wife,  for  that  they  were  both  seised  in  her  ri|^ht.    This  joint  seisin,  bo 
goes  on  to  notice,  is  a  much  bettor  grosod  to  save  a  moiger  daring  covertare.  thaa  Ihe  OEO 
givoa  in  Uie reports 
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by  ihecopj  I.  Fisher  v.  Wicg.  H.  T.  1699.  K.  B.  t  P.  Wm.  14;  S,  C.  1  Lord  Raym. 
bold  coin  go^.  s   Q   gj^ii^   ^fj, .  3  gjjii^  O06;  Com.  88, 9:2. 

lofd**as  bv  ^^  ^^'^  ^^^®  '^  ^^^'^  ^''^^^  ^•'^  ^-'^*^  Flolr,  that  if  a  copyholder  surrender*  to  the 
sorrender*   ^^^'"^  without  declaring  an  use,  the  copyhold  is  extinguished  as  to  a  surrender 

by  tenant  fbr  lixj  to  him  in  reversion. 
Or  release.      2.  If  a  copyholder  release  all  his  estate  and  interest  to  the  lord  of  the  manor, 
it  will  operate  as  an  cxtinsruishment  of  his  copyhold.* 
I  462  I    3.  Pitt  v.  Moore.  H.  T   1679.  K.  B  2  Show.  i53;  S.  C.  2  Mod.  ^287;  S. 
'  Bwt  it  is  DO  Q  c2  Vent.  359;  S.  G .  Skin.  23. 

cessary  in  a  ^  bishop  having  been  dis^ei5ed  of  a  manor  during* Cromwell's  U3ur4>ation,  a 
kind  ihat  copyholder  surrendered  to  the  disseisor  nl  inde  facial  aoluniatem  suim.  After 
iho  hrd.  to  the  restoration,  the  bishop  entered.  The  Court  held,  that  the  copyhold  was 
whom  the  not  extinguished,  because  the  surrender  was  void.  Sec  Hetl.  150;  Gilb  Ten. 
surrender     300. 

or  release    jj  „,a<ju^  have  a  lawful  uiterest  in  the  manor. 

So  if  the  4.  Doe,  d.  Mii.verv.  Ba-GiiTVEv.  H.  T.  180:).  K.  B.  10  East,  583.  . 

lord  con  p^^.  Cur.     Tliougli  copyholds  can  only  pn^s  by  surrender,  and  not  by  re- 

ihe  free  lease,  yet  a  release  given  bv  on3  cl  liming  title  to  the  to«ant  in  possession,  will 
hold  of  a  extinguish  and  destroy  the  releasor's  title  or  claim.  See  1  Leon.  102;  I  Jac. 
copyhold     and  Walk.  611. 

to  a  stran     ger  or  grantee  of  the  froeho1d»  and  the  copyhoidcr  releases  to   the  stran  ger  or  grantee 
this    will  also  c.xtingni'^h  the  copyhold. 

(b)   B*f  the  freehold  v^Mmix  hi  fhf  copiflwlderf 
An  extin  Any  conveyance  of  the  lond,  by  the  lord,  to  the  copyholder,  for  an  estate  of 

guishnient   freehold,  or  even  for  a  term  of  years,  will  extinguish  the  copyhold.     For  the 
^^    a?l  °      estate  of  the  copyholder  being  only  at  will,  becomes  merged  by  the  secession 
caused  by    of  any  greater  estate;  Co.  Cop.  s.  6-2. 
the  copy      holder  acceding  to  the  freehold  inforcst.t 
I    453    I  3.    Conncq^ierices  fyfexiiv<j^ifi8hri]CiiL 

Theconso       1.    Field  v.  Bothby.  T.  T.  1657.  K.  B.  2  Sid.  19.  S,  P.  Dugworth  v. 
quence  of  Radford.  Sir  W   Jon.  462. 

extinquish       p^y  Q^^j.^     When  a  copyhold  estate  becomes  extinguished,  the  demisoble" 
thT*  I?*      property  is  not  lost,  as  in  the  case  of  enfranchisement;  but  all  customs,  inci- 
toms   he         *  ^^^  allhongh  a  release  cannot,  in  its  own  nature,  pass  away  a  possession,  yet  it  may  a- 
appertaia     niounl  to  a  signification  of  the  tenant^s  intention  to  hold   the  lands  do  longer;   and  the  rule 
injr  to  the     '^  ^^^^^  every  thing  amounting  to  a  determination  of  the  copyholder's  will,*  to  hold  no  long- 
er, exljngnidhea  the  copyhold;  and  ihb  even  although  the   copyholder  refease  to  the  lord, 
without  dociaring  any  use,  unless  there  be  any  thing  farther  to  rebut  the  presumption.     If, 
therefore,  the  copyholder  bargain  and  sell  to  h*s  lord;  Sir  W.  Jones,  4) ;    or   resign  or  re- 
nounce his  estate;  Calth.  68;  the  copyhold  tenure  will   b  •   extinct     Again,   if  the   lands 
which  were  held  by  copy  escheat,  or  become  forfeited  to  the  lord,  the  copyhold  tenure  must 
be  in  consequence  extinguished,  as  the  lands  then  full    into   the  manor,    and  there  can  be 
no  one  to  hold  by  copy,  till  iho  hands  bo  so  granted  by  copy  again;  1  Salk.  238. 

t  This  essential  ditforonce  is,  however,  to  be  noted  between  a  conveyance  of  a  portion 
nfthe  copyhold  interest  from  the  tenant  to  the  loid,  and  a  convoyance  of  a  portion  of  the 
freehold  interest  from  the  lord  to  the  tenant,  namely:  that  in  the  former  instance  the  por- 
tion only  of  the  copyhold  interest  so  conveyed  to  the  lord  be  extinguished;  but  the  latter 
will  operate  as  an  exttnguit>hment  nf  the  whole  copyhold  interest  for  ever;  see  Kitch. 
171;  6  Cs.  I.  b.  If,  therefore,  n  copyholder  in  fee,  for  inst::Df.e,  as  has  been  stated  (ante 
p.  -160,  n.)  surrender  lo  the  use  of  the  lord  for  life,  with  remainder  over  to  a  stranger  or 
roserving  the  reversion  to  himself,  it  will  only  be  an  extiogoishment  of  the  estate  so  limited 
to  the  lord,  and  will  not  affect  the  remainder  or  reversion.  Bat  if  a  copyholder  in  fee  ac- 
cept a  common  law  lease  of  his  copyhold  tenement,  cither  from  the  lord  or  his  grautor,the 
\Vhole  copyhold  interest  will  be  extinguished,  4  Co.  31.  a,  and  b.  and  192;  Gonldsb.  84. 
pi.  9;  Cro.  Jac.  84;Godb.  11.  pi.  16;  1  Brownl.  32;  Co.  Cop.  s.  62.  tr.  141;  Kitch.  171. 
172;  Garth.  92;  Lex  Cust  236;  Dy .  SO.  b;  Cary.  8. 

t  If  the  lord  demise  land  held  by  copy  to  a  stranger  for  years,  and  the  stranger  assigns 
over  his  term  to  the  copyholder,  the  copyhold  will  be  thereby  extinguished,  for  both  these 
intc'ests  cannot  exist  in  the  snmc  person,  iUnul  ef  semcl,  and  consequently  one  of  them 
must  he  determined ^wiych  o^wces.<tty  must  bo  the  customary  cnate;  for  the  estate  de- 
rived fiom  iho-jisgajj^^avv  ca^mot  merge  in  t4)at,  and  when  common  law  aud  ccstoni 
come  togeth3f,-«lncrone or  the  other  must  necessarily  stand,  the  common  law  shall  be  pre- 
fcrrdd;'2  Rep.  16.  b.  It  was  reiolvcd,  upon  the  same  principle,  tliat  where  a  copyholder 
'  in  fee  took  a  lease  for  years  of  the  manor,  the  copyhold  was  extinct  foreircr,  and  not  during 
the  contjanancQ  of  the  lea^  only;  Moo.  185;  4  Rep.  31.  b. 
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dents,  and  privileges,  belonging  or  appertaining  to  the  copyhold  tenore,  afleopjhol4 
free-bench,  curtesy,  and  the  like,  are  for  ever  ^one.  tennro,  arc 

2.  Doe,  D.'Gih-Boss  v.  Pott.  T.  T.  1 78 1.  K.  B.  2  Doug.  709.  *'*''®'^ 

A  lord  of  a  manor  mortgaged  the  manor  in  fco  tii  A    and  afterwards  pur-^"?' 
chased  copyholds  lield  of  the  manor,  and  took  surr'^nders  of  them  to  himself  in, ^^^  e^ntm 
fee.     The  Court  held  that  they  should  enure  to  the  benefit  of  the  mortgagee, ,«,  to  b« 
because  if  such  purchase  were  allowed  to  sever  the  copyholds  from  the  manor,  put  of  th« 
and  so  destroy  the  copyhold  fruits,  it  would  be  in  the  power  of  the  mortgagor  difii«iofl> 
to  diminish  the  mortgagee's  security ;  and  further,  because  a  mortgage  aetUe-  ^^  *^_3* 
inent,  or  will  of  a  manor  operates  on  the  freehold  of  the  copyhold  tenement;  JJJf^J^ 
and  there  is  not  any  new  accession  in  the  eye  of  the  law  effected  by  an  eilin-  ^1  uvmo 
guishment  of  the  copyhold  interest,  the  tenement  itself  being  merely  fubatitu-TejucMof 
ted  for  the  fruits  of  that  tenement  which  were  included  in  the  settlement  or  will,  th«  ma 
in  a  similar  way  that  the  devise  of  an  estate  let  on  lease  will  operate  on  the  "•'•"'' 
estate,  notwithstanding  the  lease  be  surrendered  or  merged  subaequently  to 
the  date  of  the  will.  '       Theawft 

/ri\   -ct  iDoo«  of  as 

(C)    Enfraxchisement.  tiniaiibiqg 

1 .  Presumption  of.  A  eopylioM 
Roe,  d.  Johnson,  v.  Ireland.     H.  T.  1809.  K.  B.  11  East,  280.           isbyoafrta 

The  question  for  the  opinion  of  the  Court  was,  whether  the  judge  ought  not  chl-soiDont, 
to  have  left  it  to  the  jury  upon  the  evidence  to  have  presumed  an  enfranchise-  ^^  which 
ment  by  the  crown,  although  the  manor  was  out  on  lease  from  1636  to  1804.  Jf^^J^ 
The  last  act  on  the  rolls  of  the  manor  was  in  1636.    '  No  mention  appeared  on  fVom  bote 
the  entries  on  the  rolls  of  the  rent,  but  there  was  evidence  that  6«.  6tf.  was  the  |  464  1 
old  copyhold  rent;  and  in  a  parlian^cntary   survey  in  1.649,  in  the  column  ofto  rreo;oa4 
freehold  rents,  the  churchwardens  to  whom  the  tenements  were  surrendered  this  will  be 
were  charged  Sd.     Lord  Ellenborough,  observing*  on  the  high  estimation  in  pw««o>«*» 
which  the  survey  stood  for  its  accuracy,  held  that  this  was  evidence  to  go  *<*2iUrt*tho 
the  jury  to  prove  that  the  estate  was  freehold,  and  expressed  his  inclination  to^^^^  ^^^ 
presume  anything  capable  of  being  presumed  to  support  an  enjoyment  for  aomippoita 
long  a  period.^     See  6  T,  R.  398;  Cowp.  102.  very  long 

2,  How  iffecitd,^  !«««• 
Doe,  d.  Reay,  v.  Huntingtov.     M.  T.  1803.  K.  B.  4  East,  271.          •'^■•* 

Upon  a  question  whether  lands  were  freehold  or  customary,  it  appeared  that -^  •°^'» 
they  had  originally  been  customary,  or  tenant  right  estates,  holden  of  a  manor  ?  |J^|JJ2 
in  Cumberland,  by  the  payment  of  certain  ancient  customary  rates,  and  other  ^y  ^^  i^^ j 
services,  and  descendible  from  ancestor  to  heir;  that  the  lord  of  the  manor,  eoBToying 

*  And  the  customary  mode  of  descent  being  tbas  extiognished,  the  land  will  fellow  the  ^  <ho  ten 
coarie  of  descent  of  the  manor,  and  will  not  be  considered  as  a  new  parchaae;  see  1  Walk,  f  f^"^"'!^ 
by  Cov,  431.  n.  ™*  ?■  *• 

t  In  Roe  V,  Wigg.  6  T.  R.  703.  it  was  decided,  that  under  a  demise  of  a  manor,  copy-  premnei 
hold  premises,  parcel  thereof,  which  were  purchased  hy  and  surrendered  to  the   lord  sab-  held  by 
sequent  to  the  time   of  making  his  will,  will  pass,  and  ihis,  notwithstanding  a  subseqaeBt  copy.    It 
demise  of  the  premises  by  the  devisee  from  >ear  to  year.     So   in  Sl    Paul  t.  Dudley  and  ""fy  ■J*** 
Ward;  15  Ves.  167;  it  was    held  by  Lord  Eldon,  that  where  the    lord  of  tho  manor  was  take  place 
tenant  for  life,  with  remainder  over,  and  purchased  a  copyhold  held  of  the  manor,  taking  f'om  the 
the  surrender  to  him  and  his  heirs,  it  was  extinguished,  and  as  parcel  of  the  manor  became  wra  ■  "^ 
subject  to  the  limitations  of  it. 

t  And  a  conveyance  of  the  freehold  of  any  particular  copyhold  tenement  will  be  premm- 
ed  from  the  circumstance  of  the  copy  holder's^pay ment  of  rejat  for  nearly  20  years,  to  a  per- 
son who  has  no  other  evidence  to  show  foi  his  title  to  receive  it,  than  the  uniform  and  na- 
opposcd  payment  of  the  rent  for  that  length  of  time;  2  Vern.  626. 

§  And  see  2  Vern.  516.  where  a  grant  of  the  freehold  was  presumed  after  20  yean;  tt 
vide  Cowp.  102. 

II  The  lord,  in  conveying  to  the  tenant  suificicnt  interest  in  the  premises  to  amonnt  to  an 
enfranchisement,  most  convey  the  particular  spocific  premises  which  were  held  by  copy. 
For  if  the  whole  manor  descend  or  be  conveyed  to  the  copyholder,  it  will  not  properly  be 
an  enfranchisement  of  the  ropy  hold,  but  an  extinguishment  of  it,  and  the  premises  may  be 
granted  by  copy  again.  By  the  conveyance  of  the  freehold  of  the  specific  Unds,  they  be- 
come severed  from  the  manor,  but  it  Ls  otherwise  when  tho  whole  manor  is  convoyed,  la 
the  latter  case  tho  freehold  is  not  aflbcted,  and  the  copyhold  licence  is  not  ;»t»?««'*^~_"»y 
reason  of  the  impossibility  of  the  same  person's  being  tenant  and  lord;  see  *  Watk.  860. 

On  the  gnund  that  the  freehold  cduvcvod.must  bte  of  the  Vct'y  lam  bdJd  by  <!op,n  it  ^ 
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iMtugU  by  an  admittance  made  in  the  24  Car.  2.,  in  consideration  of  61  years'  rent, 
the  co^y hoi  ratified  and  confirmed  to  the 'then  tenant  and  his  heirs,  all  his  customary  and 
■^nbrial  tenant  right  estate,  with  the  appurtenants,  &c, ;  and  granted  that  the  tenant 
ISSts  and  ^^^  his  heirs  should  be  fi-eed,  acquitted,  exempted,  and  discharged  from  the 
seiTiees;  lo  payment  of  all  rents,  fines  heriotd,  &c.  dues,  customs,  services,  and  demands, 
if  the  lord  at  any  time  thereafter  happening  to  become  duo  in  respect  of  the  tenancy,  ex* 
ratiftr  and  ^ept  one  penny  yearly  rent;  and  also  excepting  and  reserving  suit  of  court, 
S?™'"  with  the  services  incident  thereto,  and  saving  and  reserving  all  royalties,  cs- 
ary  wteu  <5^®«^j  *^^  forfeitures,  and  all  other  advantages  and  emoluments  belonging  to 
to  the  tea  the  seignory,  so  as  not  to  prejudice  the  immunities  thereby  granted  to  the 
aat,  and'  tenant;  and  also  granted  liberty  to  cut  timber,  imd  to  sell  or  lease,  &c  without 
^rant  that  license.  Lord'lSlenborough  delivered  the  judgment  of  the  Court.  He  said, 
Sto  from*  *****  assuming  these  estates  to  have  been  holden  prior  to  the  deed  of  ':24  Car. 
all  eoatonia^-  ^7  ^^PY  of  court-roll,  within  the  enlarged  sense  of  those  words,  as  they  oc- 
ry  fervieea  curred  in  the  stat.  12  Car.  2,  the  court  was  of  opinion,  that  by  virtue  of  the 
cu»  Iq  ree  deed  of  24  Car.  2.  operating  upon  that  species  of  tenure,  the  tenement  in  qucs- 
peetofaoch  tion  was  become  frank-free  j  or  in  other  words,  land  bolden  in  free  and  common 


^V^Sftfi'  I  *^^*?®*  ^^  confirm  to  the  tenant  his  customary  and  tenant  right  estate,  freed, 
I  9XH>  I  i^Qquitted,  and  discharged  from  the  payment  of  all  rents  and  services,  &c.  ex- 
cept the  one  penny  rent,  which  was  reserved  or  retained  out  of  the  old  renf^ 
was  tantamount  to  a  release  of  those  rents,  services,  &c.,  which  were  not  so 
specifically  exempted  and  restrained :  for  "  where  words  are  equivalent  in  sub- 
stance to  words  of  release,  the  law  holds  them  as  a  release,''  and  '^  where  there 
are  words  of  substance,  the  law  appoints  how  they  shall  enure;"  taking  these 
Words  of  accjpiittance,  exemption,  and  discharge,  on  the  part  of  the  lord,  as 
operating  in  substance  as  a  release  of  the  services  specified,  and  assuming 
that  there  was  no  material  difference  between  the  tenure  in  question  and  that 
of  ancient  demesne.  For  this  purpose  there  were  several  cases  in  point,  to 
show  that  the  customary  qualities  of  this  tenure  were  extinguished  by  the  deed. 
Videardey  Roe,  d.  Johnson,  v.  Ireland,  p.  463. 

3.     A  to  the  parlies  to  the  enfranchisement. 
To  enable  the  lord  to  enfranchise  absolutely,  he  must  have  it  in  his  power  to 
convey  the  fee  simple  of  the  freehold  interest.     A  lord  having  only  a  partial 
interest  in  the  manor  cannot  enfranchise  in  fee;  1  Watk.  363;  unless,  indeed, 
such  particular  tenant  of  the  manor  have  a  power  to  enfranchise,  in  fee  reserv- 
ed to  him  on  the  creation  of  his  estate  by  a  person  having  the  fee  simple  of  the 
manor*  1  Jac.  &  Walk.  611;  and  see  2  Rol.  Ab.  271 ;  Cro  Eliz. 459,     But 
it  is  not  essential  that  the  conveyance  of  the  freehold  to  the  tenant  be  immedi- 
ately from  the  lord;  for  if  the  lord  convey  the  freehold  to  a  stranger,  and   the 
stranger  convey  it  to  the  copyholder,  the  base  tenure  will  be  destroyed;  I 
Watk.  362.     The  conveyance  must  be  to  the  tenant  ;t  for  should  the  lord  con- 
vey the  freehold  of  the  premises  to  a  stranger,  it  would  be  no  enfranchisement 
of  the  copyhold;  nor  should  it  even  operate  as  an  extinguishment,  as  the  act 
of  the  lorn  shall  not  prejudice  the  copyholder's  estate;  4  Co.  24,  b;  Cro.  Jac. 
573.     If  the  copyholder  have  only  a  particular  estate  in  the  premises,  and  he 
take  a  conveyance  of  the  freehold  in  fee,  it    shall  be    an    absolute  enfran- 
chisement,;]; 

has  bees  decided  that  if  a  copyholder  paj  rent  to  the  lord,  and  the  lord  granla  or  releases 
the  rent  of  the  tenant,  it  will  not  be  an  enfranchisement,  hot  merely  a  merger  of  the  rent 
lo  the  copyhold  premises;  1  Vern.  21. 

•  So  perticnlar  tenants  are  empowered  to  enfranchise  for  certain  pnrposcv  by  partieolar 
aota  of  parliament;  42  G.  8,  c.  116;  68  G.  8,  c.  45;  48  G.  8.  c.  73,  s,  18. 

t  It  does  aot  seem  to  be  a  settled  point  whether  it  is  expressly  necessary  that  the  tenant 
shonldbe  admitted.  In  Wilson  v.  Allen,  1  Jac.  &  W.  61 U  the  heir  of  a  copyholder  wa» 
considered  capable  of  enfranchisement  before  an  admittance;  and  the  Cgort  seemed  in- 
clined to  extend  the  principle  to  the  cases  of  a  sarrenderee  or  devisee,  on  the  groand  thai 
the  enftancbisement  itself  wonid  amoont  to  an  implied  admission. 

Here  let  it  be  noticed  that  the  conveyance  by  way  of  enfranchisement  should  always 

•if*''!;?  ***  ?**  name  of  the  copyholder,  and  not  to  a  tmstef*.  or  the  copyhold  internal 
will  still  snbsist;  Hob.  181;  2  Roll.  Rep.  178;  Cro,  Jac.  678;  4  Co.  24,  b;  1  Vern.  892; 
3  id.  164. 

t  It  is,  howerer,  presumed,  that  the  enfrfnchisemcnt  would  be  for  the  benefit  of  ihosft 
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4.  J3s  to  what  maybe  the  svbjeci  of  enfranchisement.  [  466  ] 

The  freehold  must  be  couveyed.     The  transfer  of  the  freehold  is  of  the  very 
esseace  of  enfranchisement;  1  Whtk  5)65.     Ei  vide  ante  ^p,  4M.  Immadlatt 

5.  Jig  to  the  mode  ofefifranihisemeni.  iJ  dS  b^ 

Such  mode  should  be  adopted  as  will  convey  the  freehold  of  the  premiM8;eomiiic*w 
as  a  feoffment^  bargain  aad  sale,  or  the  like;  1  Walk.  365.  Et  vide  uniCyp.  fianchMd 
464.  tbcylM  ' 

6.  Jls  to  the  consefpunces  of  enfranchisement.  ®<>«"®  •"▼■' 

1.  Bradshaw  V,  Lawson.  M.  T.  1791.  K.  B.4  T..  R.  443.  •dfromtha 

In  an  action  of  debt  to  recover  2?.  Bd.  in  which  sum  ihe  defendant  was  a- J^^^^^f^ii,^ 
merced  for  not  attending  a  court  baron,  it  appeared  that  the  defendant  was  lord  ttboT«. 
seised  of  14  acres  of  land,  which  had  been  formerly  held  of  the  manor,  where- Th«  teniu* 
of  the  pluintiff  was  the  lord,  by  copy  of  court  roll;  but  that  in  18  Jac.   1,  the^«".f<»'* 
thealord  of  the  manor  ^ade  a  feoffment  of  the  land  to  the  then  copyholder,  l**''^'  ^ 
reserving  a  yearly  rent,  \vhich  was  stated  in  the  deed  to  be  the  ancient  yearly  the*enfrto 
rent,  for  all  manner  of  suits,  services,  and  demands  whatsoever.     The  ques- cfaWng 
tion  was,  whether  the  owner  of  this  land  was  bound  to  attend  the  plaintiff's  lord,  be 
court.     Lord  Kcnyon  observed,  that  the  principal  question  was  settled  by  the  Mukot  oea 
8ta.  t  quia  emplores;  18  £d.  1.  for  after  that  statute  the  lord  could  not  by  any  *^'>?''^'7,  * 
deed  reserve  the  old  services,  when  he  conveyed  away  the  estate  in  respect  of  fc?!^|f  I^V 
which  those  services  were  due,  as  the  tenant  must  hold  of  the  superior  lord.^^ryi^  qq 
By  the  conveyance,  the  estate  was  no  longer  parcel  of  the  manor,  nor  held  ofiueh  «a 
the  manor,  neither  was  the  defendant's  ancestor  any  longer  a  tenant  of  theTranobite  - 
manor;  therefore  it  was  clear  that  the  defendant  was  not  bound  to  attend  the™^''^'* 
plaintifi's  court  as  the  tenant  of  the  manor;  see  4  East,  231,  290;  Ma  143-4;  Agaio,aU' 
Willes.  614*  7  Taunt.  618.  customt 

£>.  DoE,D.  Newrt  v.  Jackson.  H.  T.  1823.  K.  B.  1  B.  &  C.  448;  S.  C.  2]J^^^ 

D.  8lR.  514.^  the  copy 

A  husband  seised  of  copyhold  premises  in  right  of  his  wife  procured  an-  en-  hold  tea 
franchisement  to  himself  and  his  heirs  for  901.     The  enfranchisement  deed  was  are  will 
by  way  of  feoffment,  with  livery  endorsed,  and  the  lord  "  granted,  bargained,  ^•■■J;]^^* 
and  enfeoffed,"  unto  the  husband  the  copyhold  premises  of  which  he  was  so    '.      Tj 
seised  in  right  of  his  wife,  to  hold  the  same  unto  and  to  the  us^  of  the  huuband,  hubaad 
hia  heirs  and  assigns  forever  in  fee  farm,  according  to  the  course  of  the  com-  i^pi^  n  .r^j^i 
tnon  law,  absolutely  discharged  of  all  customary  and  other  rents,  fines,  suits,  of  hit 
and  services  whatsoever,  yielding  to  the  said  lord,  his  heirs  and  assigns,  the' wife's  so* 
tent  of  one  pepper-corn,  and  doing  and  preferring  suit  of  court  at  the  severan**"**']?  •• 
courts  leet,  courts  baron,  and  customary  courts,  of  the  said  lord,  his  heirs  and  JJ^i^^J"*' 
assigns;  and-exceptingto  thelord  of  the  said  manor  all  mines  and  'minerals  „  onwhith 
whatsoever,  with  full  and  free  liberty  to  search  for  the  same.     The  question  Hy«ry  of 
wag,  whether  the  heirs  of  the  husband,  or  the  heirs  of  the  wife,  were  entitled  teifin  wte 
to  the  estate  thus  enfranchised.     The  court  said,  that  this  was  a  point  of  very  •nbieqasDt 
considerable  difficulty;  and  that  as  there  were  other  grounds  on  which  the  V^^^'^Jat 
plaintiff  must  be  nonsuited,  they  should  abstain  from  giving  any  decided  opin-  ^j^^    '^ 
ton  thereon;  bat  intimated  that  they  thought  this  deed  of  feoftment  operated  op^^ted  o 
as  an  enfranchisement  before  kvery  of  seisin  was  given,  and  that  the  course  ofiuelf  ai  an 
descent  was  not  thereby  ahered.     See  3  Burr,  1278;  3  B.  8t  P.  378;  4  East,  •nfranchii* 
289;  Co.  Litt.  361,  a;  16  East,  406;  1  Bro.  C.  C.  475;  2  Yes.  jun.  324;  ^^^^^^^ 

Ves.  339;  2  Doug.  771.  x    ^       9^  KiiUi,  i 

and  that  the  conne  of  descent  of  the  coBtomary  estate  would  not  be  thereby  wtered. 

3.     Barwick  v.  Matthews.  H.  T.  1814.  C.  P.  6  Taunt.  365:  S.  C.  1    *  ' 

Marsh,  50 

It  appeared  that  two  manors,  A.  and  B  belonged  to  the  same  lord,  of  whom    ,  .. 
in  remainder,  who  would  have  taken  the  copyhold  iotereet  bad  the  enfranchiaomant  neior 
taken  place,  as  well  aa  for  that  of  himself;  vide  antey  p.  888,  n. 

■*  If  any  yearly  or  other  payments  are  to  be  made  bj  the  tenant  after  enfranchisement* 
they  may  be  good  as  renta-charge,  or  seek,  or  obligatory  on  the  tenant  on  bis  special  aove- 
naata.bat  they  cannot  be  good  as  sereicM  or  renders,  i"  consejaenee  of  tenure,  sines 
the  tennre  which  subsisted  between  them  is  utterly  at  an  end;  21  Ed.  4,  pi.  «2,  «<>»•»*»*• 

t  Thuj  if  the  custom  be  that  the  lands  held  by  copy  should  deacead  to  the  youngemaon, 
«ieh  cflrtom  wf  ild  ao  longer  attach ;  4  Co.  24,  V;  Z  ^a*  2^* 
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«te  tn         th«  plainti^held  land  as  customary  tenant,  but  the  property  had  been  enfran- 
ri||hte>Bd    chiaed,  the  deed  reserving  to  the  tenant  *' all  euch  c  mmon  demand   upon 
privJle^et    ^jj  ^j^^  commons  and  wastes  of  and  whit  h  the  said  barony,  (of  A'^  as  the  said 
Jk? rnnir  **^  T.  B.  (the  plainti^),)  at  the  time  ofthe  exerution  of  thrt^c  presents,  is  entitled 
SlderVi^es  unto,  for  and  in  respect  of  the  said  premises."     Acts  of  parliament  hanng 
tat«  as  Mch  passed  at  the  same  period,  for  inclosing  the  above  commons,  the   plamtitt  rc- 
iDoftalso     ceivcd  an  allotment  in  respect  of  his  right  of  common  in    A.j  and  tbe  present 
becoiD«  61  j^^jj^jj  ^^g  ^  feigned  issue   directed  to  try  his  right  to  a  like   allotment  under 
H"f-  -i-u.  the  act  for  inclosing  B.;  it  was  not  shown  that  the  plaintiff's  allotment  froni  A. 
of  eommdn  was  received  in  full  compensation  of  his  claim  on  both  manors;  and  the  plain- 
dn  wattOT   tiff  proved  the  user  of  a  right  of  common  on  B   for    5  years.     The  jury  found 
vithoat  a    ftr  the  plaintift,  but  a  point  was  reserved,  whether  the  plaintiH  's  claim  was  prc- 
manor,  ia    eluded  by  the  circumstance  of  both  manors  being  under  one  lord.     On  a  rule 
«ithS\?*»«*  ^o^  *  ^«^  *"*^  *'^^®  holden^  that  the  verdict  was  correct,  it  being  clear, 
Sff  anchise  from  the  existence  of  separate  manors,  that  (here  had  originally  been  di'erent 
neiit  of  the  lords,  and  that  no  valid  reason  could  be  urged  for  depriving  the  plaintiff  of  his 
[  468  J    right  of  common,  because  ^he  wastes  on  wh  ch  that  right  attached  had  chanced 
land  m  rm  to  vest  in  a  single  hand;  and  the  court  asked,  that  supposing  the  plaintit    had 
**ctof       released  bis  right  of  common  over  one  manor,  would  such  act  extend  to  the 
rkhtii        wastes  of  another  manor? —Rule  discharged. 

^h^biL   VII.    AS  TO  THE  RELATIVE  SITUATION  OF    LORD   AND 
iii"that  TENANT. 

th«free  (A)  As  to  the  lord's  privilege?. 

liold  of  ali  1 ,    Connected  with  his  rip:ht  ofproperlif. 

laoda,  gran  j     WhitecHURCH  v.  Holwortiit.  M.  T.  1*815'  K.  B.  4  M.  &  S.  340.     S.  P. 
V  remafna  Ashmond  v.  Ranger.  E.  T.  1700,  K.  B.  \2  Mod.  378;  S.  O.  1 1  id.  18; 

wtbolord,  S.  C.  Com.  71;  S.  C.  1  Lord  Raym.  651;  S.  C.  Holt,  162;  S  C.  Fort. 

ysfho  conae  15^. 

i^aeotJyeon      From  the  statement  of  a  case  sent  from  Chancery,  it  appeared  that  the  de- 
tiBoea  to     fendent  was  lord  of  the  manor;  that  the  plamtiH  had  been  admitted  tenant  of 
SSr^of  ^*  a  certain  portion  holden  of  the  manor,  to  him  and  his  heirs,  hy  copy  of  court 
timB  over  fell,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor,  and  that  he 
thoae  had  since  continued  in  occupation  thereof;  that  the  defendant  claimed  to  bo 

1aiida.t  entitled  by  law,  independently  of  any  custom;  as  lord  of  the  manor,  to  enter 
Thsa  intha^jiii  the  consent  of  the  plaintiff  or  his  heir  upon  ihe  said  closes,  and  cut  down 
a  Bpecial^  ^^  his  own  use  and  benefit,  the  timber  growing  thereon,  leaving  sufficient  for 
dutom  the  f ^^oi^A^l^  botes  and  estovers;  and  that  there  was  no  custom  within  the  mancr 
right  to  the  which  gave  the  timber  either  to  the  lord  or  to  the  tenant,  or  which  in  any  man- 
tiipber,  ner  respected  the  property  or  inlerest  in  the  timber,  or  the  right  of  entry  to  cut 
•      *•  •  If  it  be  thereforo  desirable  to  preserve  such  rights,  appropriate  clauses  must  be  inserted 

^Btinoea  '"  *''*  ^**^  ®^  en'ranchisenient. 

;-  *k»  t^^i  "1"  Thif  aubject  has  been  already  considered  in  a  preceding  volume  of  this  work:  ante, 

Bot  thi  '•'•  "•  V*-  Con™"".  P-  «*5.       •»                          '            = 

lord  of  a  ^°^  ^^  ^^^  ^^  ^^'^  mentioned,  that  if  a  copyholder  hath  had  immemorially  a   right  of 

manor  ia  ^^^  ^^^^  another's  copyhold,  and  he  parchaseth  the  inheritance  of  his  own  copyhold,  yet 

«-•  ..•k«»  *1^®  ^"y  remains,    as  it  is  the  tenure  only  that  is  altered  by    the  enfrancbiscmcnt :  1  Roil. 

Sad  lU  en    ^^-  ^^^'  '^  ^"''  ?^®'  ^  ^'''**''  ^^^^'^  '^"*^-  ^^* 

tsr  on  a  *  '^^^  extent  of  which  depends  on  the  quantity  of  interest  granted,  and  the  costoma  of 

k  \A   rtbe  manor. 

Ittbonuuieo  i7*l?i?''^®^i  °^  ^»'"»"n  °o^  nn^e*"  consideration  is  to  bring  together  those  rules  of  law 
which  have  fixed,  and  ascertained,  the  respective  silpatioo,  and  relative  rights  and  privileg- 
es, of  the  lord,  and  tenant.  In  the  earlier  part  of  this  title  the  nature  of  the  property  it- 
self has  been  considered;  ante,  p.  821 ;  the  points  in  which  it  bears  a  similitude  or  resem- 
blance to  freeholds  have  been  pointed  o  l;  ante,  p.  349;  the  creation  and  grants  of  such 
estates,  ante,  p.  369;  and  its  transmission  from  hand  to  hand,  ante,  p.  377,  have  been  ex- 
amined; and,  lastly,  the  destmction  of  the  copyhold  interest  by  the  acts  of  the  parties  or 
by  act  of  law,  ante,  p.  440.,  has  been  adverted  to.  In  the  penisal  of  the  preceding  pages 
It  will  be,  therefore,  evident,  that  much  information  connected  with  the  subject  now  onder 
consideration  must  have -been  already  conveyed,  which  must  be  consequently  borne  in  or- 
'toili»^J3rflarfV^°  ▼i^wto  be  taken  of  this  subject  as  large  and  comprehensive  as  its  iropoi- 
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it  down.  From  the  certificate  ofthe  judges,  this  proposition  may  be  collected,  ""^d  cat  tim 
that  the  lord  of  a  manor,  unices  authorised  hy  custom,  has  no  right  to  enter  ^^^  ^**''  ^^.^ 
upon  a  copyhold  of  inheritance,  and  cut  timber  for  his  own  use,  leaving  even  ^^^^  be  no 
sufficient  for  botes  and  estovers;  for  the  timber  i^  demised  by  copy  as  well  ascostom  in 
the  soil;  so  that  the  lord^s  present  property  as  well  in  the  former  as  in  the  lat-tho  manor, 
tor,  is  transferred-to  the  tenant.* 

2.   Bourne  v.  T\tlor,  T.  T.  1808.  K.  B.  10  East,  186.  S.  P.  Plater  v.      f  469  ] 

Roberts.  W  Jon    243. 
^JThe  principal  question  in  this  case  was,  whether  without  any  special  custom,  And  on  tho 
or  special  reservation  of  the  mines,  the  lord  had  a  right  to  enter  upon  the  co-*f™*  P""^* 
pyholder's  land,  and  dig  for  coals  there,  either  with  or  without  making  him  JJ^*j  cannot 
compensation  for  the  injury  done  to  the  surface.     The  Court  said:  when  the  enter  copy 
mines  are  expressly  reserved  to  the  lord,  that  may  be  an  implied  reservation  holds  to 
of  his  right  to  enter  and  dig  for  them;  but  without  such  express  leservation  or  work  the 
a  custom  reserving  the  right  to  the  lord,  which  is  equivalent,  it  would  be  dero- "y*'"** '*|^ 
gatory  to  his  grant  to  enter  and  dig,  when  he  has  granted  the  ground  general-^''**    • 
ly.      The  copyhoWer  is  clearly  entitled  to  the  soiJ,  of  part  of  which  he  must  be  thorizod  by 
deprived,  if  the  lord  may  enter  upon  and  dig  the  soil  for  coal,  which  cannot  be  gpecial  cos 
procured  without  a  great  destruction  of  the  surface  about  the  opening  of  the  torn. 
mine.     The  lord  having  therefore  parted  with  the  right  of  possession  to  the 
whole  during  the  time  ofthe  grant,  must  necessarily  be  trespasser  if  he  enter 
upon  the  copyhold,  and  it  is  a  general  rule,  that  every  grant  is  to  be  taken 
most  strongly  against  the  grantor.  As  an  ioci 

2.    To  appoint  a  slexcard.  f^^^^^  *^ 

Tlie  lord  gaay  execute  those  acts,  which  as  the  superior  he  must  perform  by  jjj^  minor 

deputy.!   He  may  therefore  appoint  a  steward,  which  may  in  general  be  done  tho  lord 

*  Bat  the  sbsence  of  a  custom,  authorising  the  tenant  to  cot,  does  not  imply  a  cimtom  in  ^^J  '^^ 
favonr  of  the  lord;  but  in  such  case  it  seems  the  lord  may  fell  timber  with  the  consent  of,  P**^**!*'*®^ 
or  by  agreement  with,  ihe  copyholder.     In  tho  instance  of  a  custom  authorising   the  lord^'°*^ 
to  cut,  the  tenant's  consent  does  not  seem  neces.sary.     If,  however,  tho  copyholder  tefnse 
to  concnr  with  the  lord  in  dismantling  his  estate,  where  the  custnmal  is  entirely  silent  as  to 
the  proprietary  right,  or  an  immemorial  usage  respecting  it  cannot  be  proved,  the  timber 
must  run  to  decay  till  a  less  malignant  copyholder  be  the  owner;  see  1  Watk,  by  Cov.  p. 
401 ,  n. 

\  The  fctewardship  of  a  copyhold  court  m:jy  he  granted  by  deed  to  a  person  in  reversion, 
or  In  futui o,  or  two  jointly,  in  whicli  cm  v.  one  mav  hold  the  courf.  So  it  may  be  granted 
for  a  terra  of  years,  dotcrii>inablc  on  llio  <lealh  of  tho  gian-ec;  und,  if  arranfcd  for  a  term  ab- 
Bolutely,  it  wil\  determine  on  tlio  prranlto's  death.  But  it  hns  been  said,  that  a  judicial  of- 
fice c^not  be  granted  fur  a  term  absolutely,  and  that  to  grant  in  reversion  requires  usage  or 
a  custom;  T,  Jon,  12');  2  Lev,  t>45;  Cro,  Eliz,  *X^',  9  Co,  95;  I)y,  5/0,  b;  Co,  Litt,  3,  b. 

If  the  manorbe  ininorigago,  even  fur  years,  the  niorti^agce  is  the  proper  person  (with  tho 
consent,  if  it  can  be  obtained,  ofthe  mortg.'igce  is  the  proper  having  tlie  equitable  interest), 
lo  grant  the  8tcward:jhip,  becauijo  the  legal  citato  resides  in  him.  If  the  mortgngo  bo  for 
years,  the  grant  should  Lo  for  ycurs,  dotcnniaiiblc  as  bcfjro  mentioned;  see  2  Watk,  by  Cov, 
"i?,  n. 

$  The  power  of  a  steward,  in  making?  grants  of  copyhold.-?;  ;unc,  p,  372;  in  taking  suiTcn- 
<lcrs,  ante,  p,  334;  and  in  admitting  to  the  pernancy  of  the  pro6ts  of  tho  copyhold  estate; 
ante,  p,  43J ;  has  bcc!i  already  pointed  out.  As  his  authority  is  thus  extensive,  and  as  it 
will  be  seen  he  sits  as  judge  in  court  in  the  absence  of  his  master,  post,  p,  510,  to  punish  of- 
fences, redress  Injuries,  and  the  hkc,  it  behoves  the  lord  to  bo  very  careful  of  making  choice  of 
steward,  for  if  he  be  defective,  says  Coke,  in  any  one  of  these  tliree  qualities,  kiiovvlcdge, "  ] 

inist,  or  dihgonce,  tho  lord  may  be  much  prejudiced,  and  he  quotes  the  counsel  ^iven  to  Uio 
Jordby  FIcta:  *'  provldcat  nibi  dominus  de  senescallo  oircumspecto  et  fide  i,  qui  in  legibus 
consuetudinibusquc  provinco;  et  oHicio  scnosealcifc  se  cognoscat,  et  jura  domini  sui  in  omni- 
bus tueri  offectu,  quique  balUvotj  domini  in  suis  erroribus  et  ambij^uU  sciat  instrucre  et  do- 
cere,  quique  c^enis  parccre,  et  ncc  proce,  vel  prccio,  velit  a  trnmitc  justitise  doviarc  ct  per- 
verse judicare;      Co,  Cop,  s,  45,  tr,  103.     But  ilio  law  neiiherrospoctd  the  steward's  person,  I 
nor  the  unlawfulness  of  his  autliority:  for  be  he  an  mfant,  or  non  compos  mentis,  an  idiot  or 
lunatic  an  outlaw  or  an  excommunicato,  ye't  whatever  lio  docs  as  in cj dent  to  his  place  can 
never  bo  avoided,  for  any  such  disability,  because  ho  performs  them  ns  judge,  or  at  least  as 
custom's  instrunisnt;  March,  43;  Cro,  Eiiz,  637;  Co,  Cop,  59;  Co,  Lilt,  3  b;  Mirr,  c,  2,  s,                                  , 
30.     *»  In  Uib  there  seems  a  wise  leaning  m  favour  of  others:  for  if  a  lord  should  himself  be                                  f 
so  unwise  as  to  appoint  a  lunatic  to  bo  hia  steward,  it  would  be  very  unfair  consequence  that                                 I 
all  tho  admissions  and  surrenders,  attornments,  relinquihhmcnts  of  dower,  Ac,  taken  before                                 | 
him,  should  bo  invaJid.  and  Uiercfore  involve  \vholo  families  in  ronfasion;  and  it  is  upon  tlio                                I 
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[  470  I  by  parol;  Co.  Cop  s.  46.  tr.  104;  Co.  Litt.  61.  b;  Com.  Dig.  Cop.  R.  6.; 
Scroggs,  8a ;  though  not  for  life,  or  years,  it  should  seem**  Dy ,  228 ;  1  Lord 
Raym.  159. 

3.   To  appoint  a  guardian,  t 
[  411  1   1,  Clench  v.  Cudmore.  E.  T.  1692.  C.  P.  cited  in  Wade  v.  Baker.  M. 
So  in  the  T.  1695.  1  Lord  Raym.  132.  K.  B.  S.  P.   3  Lev.  395;  S.  C.  2  Lutw, 

case  of  the  1181.  S.  P.  Winnard  v.  Foster,  T.  T.   1691.   C.  P.  2  Lutw.   490.  S. 

der,  the  '^^^^  c*®®  ^^*®  ^^*®^  '**  Wade  v.  Baker.     It  appeared  that  the  defendant, 

iord  if  an  lord  of  the  manor  of  C,  claimed  (he  custody  of  the  copyhold  lands  by  the  cus- 
thorized  hj  torn,  (whereof  the  copyholder  died  seised)  as  guardian,  and  the  plaintiff  claimed 
eostooi,  Qs  guardian  appointed  by  the  will  of  the  copyholder,  according  to  the  12  Car. 
t'il^dV  *°  ^'  ^'  ^^'  ^  ^^®  ^^  should  arrive  at  the  age  of  one-and-twenty.  The  Court 
th«*profitfl  ^®'*^>  ^^^^  ^***®  customary  right  was  not  taken  away  by  the  general  words  of  the 
of  the  land,  act;  and  that  the  copyholder  could  not  appoint  a  guardian  for  his  son  until  the 
or  may  as  age  of  21  years,  by  that  statute,  because  the  statute  extends  only  to  lauds  and 
sign  the       tenements  at  the  common  law. 

^r'lo"       2-   ^=*  ^-  ™*^  INHABITANTS  OP  WlFBT.    E.  T.    1814     K.  B.  2  M.  &  S.  604. 

wheoTbe        ^^  mother  of  an  infant  copyholder  under  14,  as  guardian  for  the  nurture, 

pleaiet-t     claimed  in  this  case  to  be  guardian,  (there  being  no  custom  in  the  manor  for 

appointing  a  guardian)  so  as  to  be  entitled  to  a  settlement  as  a  pauper  by  re- 

Bamo  principle  that  if  a  judge,  the  highest  office  of  trust  under  the  crown,  aliould  become  a 
lunatic,  ail  Legal  actB  done  before  him  would  be  maintained;  Bryd,  Lun,  6G;  Col,  Lun,  445; 
High,  on  Lun,  143;"  scoS  Watk,  by  Cov,  18,  n. 

When  a  steward  is  appointed  by  deed,  he  becomes  possessed  of  the  office  dum  bene  se^es- 
scrit,  In  one  case  it  is  said,  that  the  office  of  steward  may  be  entailed;  7  Co,  1 3,  b,  And 
in  Sir  Edward  Coke's  time,  the  office  seems  to  have  been  capable  of  descent;  Co,  Tr,  107, 
The  office  may  be,  bowevor,  in  all  cases  forfeited  by  mis-user,  non-user,  or  refuser,  which 
three  cases  of  forfeiture  are  tlius  stated  by  Coke  (<bop,  s,  45,  tr,  106).  Ist,  **  By  abuser. 
As  if  the  steward  bum  the  court  rolls;  or  if  tie  takcth  a  bribe  to  wink  at  any  offence,  or  use 
partiality  in  any  cause  depending  before  him:  2dly,  By  non-user.  As  if  the  ateward  by  hia 
tYatent  being  tied  to  keep  court  at  certain  times  of  the  year  without  request  to  be  made  by  tho 
lord,  faileth,  and  by  the  failure  the  lord  receive  any  prejudice,  this  is  a  forfeiture.  But  if  the 
iord  be  not  daraniued,  thentliis  non-user  is  no  forfeiture:  3dly,  By  refuser.  As  if  the  stew- 
ard tied  by  his  patent  to  keep  court  upon  a  demand  or  request  to  be  made  by  the  lord,  if  the 
lord  demandoth  or  requesteth  him  to  keep  a  court,  and  he  faileth,  this  is  a  forfeitive,  thou^ 
the  lord  Sse  thereby  nothin.'|  damnified;"  and  it  may  be  here  noticed,  that  a  court  of  law  will 
exorcise  a  summary  jurisdiction  over  a  steward  an  attorney  of  the  court;  ante,  v<d,  S,  p, 
615,  622.  Should  the  steward  be  disturbed  in  his  office,  his  remedy  is  by  action  the  case; 
Cro,  Eliz,  335. 

It  is  not  clearly  settled,  that  a  steward  can  appoint  a  deputy  without  a  cmitom  or  express 
warrant  in  hia  own  aathority.  Sir  Edward  Ceke  says,  he  sorely  cannot,  for  it  is  an  office 
of  knowledge,  tmat,  and  discretion;  except  in  cases  of  necessity;  as  if  the  stewardship 
descend  on  an  infant,  he  may  make  a  deputy ,  because  of  his  incapacity  to  execate  it  per- 
sonally; Co.  Cop.  8.  46,  tr.  107.  In  most  of  the  caies  that  have  occurred,  there  has  ei- 
ther been  a  custom,  or  the  chief  steward  has  been  aothorised  by  deed  to  execnte  his  office 
by  bimself  or  his  deputy's  depnty;  1  Leon.  289;  4  id.  216;  1  Ld.  Raym.  660;  I  Balk. 
96;  1  Com.  84;  12  Mod.  470;  ]  Leon.  227;  Cro  Eliz  48. 

*  In  the  king's  manors  a  steward  cannot  bo  retained  by  parol  of  the  auditor  or  receiver, 
bnt  the  appointment  should  be  by  patent;  Co.  Tr.  104;  and  a  corporation  cannot  institute 
any  inch  officer  except  by  deed;  Co.  Cop.  s.  45,  tr.  105;  et  pest,  tit.  Corporation,  dir. 
I.  (C.) 

And  even  where  a  patent  or  writing  is  easential,  it  is  in  respect  of  Tolontary  aeta  onIy» 
OS  giving  license  to  copyholders  to  alien  by  deed;  Scroggs,  87;  and  not  to  ministerial  acts; 
.Mo.  112.  . 

t  It  has  been  seen,  aii/«,  p.  428.  that  if  on  due  proclamations  the  infaht  (if  he  takes  by 
descent  or  surrender  to  a  last  will,)  does  not  appear  to  be  admitted,  the  lord  may  by  stat. 
9  Geo.  I.  c.  29.  appoint,  at  any  s'jbseqaent  court  to  bo  holden  for  the  manor,  any  m  per- 
son to  be  guardian  or  attorney  for  such  infant  for  the  purpose  of  admittance  only,  and  ad- 
mit such  infiint  by  lach  person,  and  impose  the  same  fines  as  if  the  infant  was  of  full  age; 
and  see  18.  240. 

t  By  the  custom  of  some  manors,  guardianship  is  to  be  committed  to  the  bailiff,  bat  lord 
Coke  says,  that  where  by  the  custom  of  the  manor,  the  bailiff  of  the  manor  is  to  have  the 
worship  of  the  copyhold  heir  who  is  under  the  age  of  14,  such  guardian  shall  neither  be  ad- 
mitted nor  pay  a  fine,  because  he  is  but  a  pernor  of  the  profits,  and  that  not  in  his  own 
right,  but  in  the  right  of  him  to  whom  he  is  guardian;  Co.  Cop.  s.  96.  tr.  128. 
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sideDce  on  the  copyhold.    The  case  of  Rex  t.  Oaklej.  8  East,  491,  was  cited  Bat  unless 
ID  which  it  was  considered  that  the  residence  of  guardian  in  socage  had  that  •  •P««i*l 
effect;  and  in  Lutw.  1190.  it  was  said,  that  the  Court  agreed,  that  the  lord  J^®™  2" 
could  not  grant  the  guardianship  of  his  infant  copyholder  without  special  cus-fo  the  eoo 
torn;  and  in  2  Roll  Abr.  40.  tit.  Garde,  P.  it  was  said,  that  if  a  copyhold  de-uair,  the 
mised  to  an  infant  within  the  age  of  14,  his  prochtin  amtf,  to  whom  the  land  can-  lord  b  o 
not  descend,  shall  have  the  custody  of  the  copyhold,  as  well  as  the  freehold,  •'Jw^  *» 
unless  there  be  a  custom  appointkig  it  to  another;  so  that  it  appeared,  it  was  *f  "^!Lij**n 
urged,  that  the  mother,  as  guardian  for  the  nurture  of  her  infant,  was  guardian .  \   .      ' 
of  nis  copyhold,  there  being  no  custom;  by  the  same  rule  that  she  would  have  cla'^*  by 
been  guardian  of  his  freehold,  the  rule  was,  according  to  De  Grey,  C.  J.  in  that  person, 
Goodtitle  V.  Newman,  (3  Wils.  528.)  that  she  had  a  right  to  the  copyhold,  as  who  is  the 
being  guardian  by  law,  namely,  the  person  next  in  blood  to  whom  the  inherit- ntit  of  kin 
ance  conld  not  descend.     The  Court  afterwards  gave  it  as  their  opinion,  that  ofwch  in 
the  mother  was  the  guardian  of  the  infant's  copyhold,  and,  as^such,  was  cnli- ^J^'^^jj,^ 
tied  the  same  irremovably,  and  therefore,  quashed  an  order  of  sessions,  by  tenenients 
means  of  which,  the  mother  had  been  removed  from  the  parish,  within  which  to  which 
the  lands  in  respect  of  which  the  guardianship  was  claimed,  lay.  he  b  so  ad 

(B)  As  TO  THE  TENANT.  initted  cao 

1.  ^  to  his  duties.  Tend,* 

(a)  Connected  toilh  the  pa}pnent  of  fines. 
1 .   On  the  change  of  the  parties  tnlerested  in  the  copyhold, 
{a  1 )    When  and  &i^  whom  payable. 
1.  Duke  op  Somerset  v.  France.  M.  T.  1725.  K.  B.  1  Str.  654;  S.  C. 

Fortescue,  41. 
Upon  the  death  of  the  duchess  of  S.,  the  duke,  her  husband,  who  was  ten-  By  the  cos 
ant  for  life  in  remainder  aflor  the  duchess,  under  the  settlement  made  on  his  torn  of  ma 
marriage,  claimed  a  general  fine  of  the  several  customary  tenants  of  the  ma-°y  maaore, 
nors  of  C.J  6fc.y  in  the  county  of  C,  which  were  the  inheritance  of  the  duchess.  T^^c  *'* 
The  duke  having  assessed  these  fines,  and  the  tenants  refosing  to  pay  them,  copyhQ] 
the  duke  brought  his  bill  in  the  Court  of  Chancery,  to  establish  his  right  to  ders  on  «fe 
these  fines,  as  the  next  admitting  lord.      The  bill  stated  that  it  was  the  custom  ry  change 
of  these  manors  for  the  lord  or  lady  thereof  for  the  time  being,  to  admit  the  se-  of  the  lord 
veral  tenants  to  their  respective  estates.     That,  by  virtue  of  such  admit- ^"**^^^*P 
tance,  the  several  tenants  had  a  right  to  hold  their  respective  estates  during  the  |^[^^d^ 
joint  lives  of  such  tenant  and  such  admitting  lord  or  lady.     That,  in  consider-  Bat  saeh 
ation  of  such  admittance,  the  tenants  had,  timeout  of  mind,  respectively  paid  rale  cannot 
to  such  admitting  lord  a  fine  or  gra.ssum,  which  had  been  g'encrally  assessed  «*>•<, 

*  Hnnce  it  b  often  said,  (hat  the  guardian  in  socage  b  entitled  also  to  the  wardship  of  tbn  ^L-jip^ 
infant  who  holds  by  copy.     Thb  position  may  not  always  hold  true,  as  the  copyhold  may  t^oTni-c^ 
descend  very  diflferently  from  the  lands  in  socaae  at  common  law,  and  so  by  possibility  the  .      an v  act 
neat  of  kin  to  whom  the  lands  in  socage  cannot  descend,  may  not  be  the  next  of  the  kin  to    Z  *i,- Vj^r 
whom  the  copyhold  cannot  descend,  may  not  be  the  person  entitled  to  the  wardship.  ..     1^ 

Bat  in  all  cases  it  most  be  remembered,  that  the  goardian  of  the  infant  copyholder  is  ac-^^'' 
Goontable  to  the  infant  in  like  manner  as  a  socage  goaidian  in  freehold   cases,  except,  in- 
deed, as  noriced  in  the  text  in  the  instance  of  a  special  custom  entititling  the  lord  to  the 
profils  ofthi  copyhold  tenement  daring  the  minority  of  the  mfant. 

The  interests  of  the  infant  cop>  bolder  cannot  in  any  caso  be  affected  by  the  acts  of  the 

Serbian;  hot  if  the  gaardiao  commit  waste,  or  neclect  the  duties  of  his  office,  he  shall  for- 
t  the  wardship;  vide  post.  Those  duties  Mr.  Watkios  describes  as  twofold.  In  the  first 
place  it  is  his  province  to  cultivate  and  manage  the  lands  as  may  be  most  advantagsous  to 
the  infant.  And  for  this  purpose  he  may  make  such  a  lease  as  is  warranted  by  the  costom, 
so  it  exceed  not  the  minority  of  the  ward,  and  maintain  debt  for  the  arrears  or  rent;  Dyer, 
803.  a.  In  the  next  place  he  is  to  render  such  returns  to  the  lord  as  a  copyholder  may  ren- 
der by  another;  Catth.  51.  lie  must  pay  the  rents  and  perform  the  rustic  or  agriculture 
services,  as  lo  plough  the  lord's  land,  to  reap  or  gather  in  his  com,  &c.;  for  such  serriccs 
still  continue  in  various  manors,  though  now  they  arc  little  more  than  formal ;  see  Watk. 
106. 

-t  Should  even  a  custom  be  alledged  for  its  payment  in  cases  in  which  the  change  was  by 
reason  of  the  lord^s  own  act,  such  custom  would  not  be  supportable,  as  otherwise  the  lord 
might  alien  at  pleasure,  and  so  the  tenants  **be  oppressed  by  maUitudes  of  fines;"  1  Inst. 
69.  b,    By  the  cnstom  of  several  manors  in  the  counties  of  Cumberland,  Weptmorelandy 
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I  473  1  by  the  lord's  steward,  at  a  court  held  for  that  purpose,  called  the  Court  of  De- 
mission. That  these  fiacs  or  grassums  were  called  the  general  fines,  and 
were  due  to  the  next  succeeding  lord,  upon  the  death  of  the  last  admitting  lord, 
by  whose  death  there  was  a  general  determination  of  the  estates  of  the  tenants. 
The  fines  which  the  duke  demanded  were  the  general  fine?,  which  he  insisted 
were  due  toliim  as  next  admitting  lord,  upon  the  death  of  the  duchess.  The 
bill  set  forth  that  the  duchess,  being  the  lady  of  these  manors,  and  having 
married  the  duke,  a  court  of  demiss.on  was  held  in  the  names  of  the  duke  and 
duchess,  in  order  to  grant  the  tenants  new  estates,  their  former  ones  having 
been  determined  by  the  death  of  the  duchess's  father.  At  such  courts  admit- 
tances were  granted  to  'he  several  tenans,  during  the  joint  lives  of  the  duch- 
ess and  the  tenants.  That,  up^)n  the  death  of  the  duchess,  the  duke  became 
lord  of  the  said  manors,  and  the  tenants'  estates  being  determined  by  the  death 
of  the  duchess,  the  duke,  as  next  admitting  lord,  had  a  right  to  a  general  fine. 
The  defendants,  in  their  answer,  insisted,  that  by  the  custom  of  these  manors 
a  lord  who  .was  tenant  by  the  curtesy,  or  a  lady  tenant  in  dower,  had  no  right 
to  a  general  fine;  that  they  were  only  obliged  to  pay  a  general  fine  to  the  lord 
who  came  in  by  decent,  or  to  him  that  came  in  loco  hosredis.  That,  although 
the  duke  was  become  tenant  for  life  of  those  manors  by  the  duchess's  death, 
yet  no  fine  was  due  to  him;  for  if  he  had  been  tenant  by  the  curtesy,  no  fine 
would  have  been  due;  and  his  claiming  by  settlement  could  not  better  his  case; 
for  then  it  would  be  in  the  power  of  the  lords  of  such  manors  to  multiply  the 
tenants'  fines  and  greatly  burthen  their  estates,  if  every  such  lord,  who  had  an 
intervening  estate  by  settlement,  should  be  entitled  to  a  general  fine.  Lord 
King  said,  that  the  principal  question  was,  whether  a  fine  was  due  to  the  duke 
from  his  tenants,  upon  the  death  of  the  duchess.  In  resolving  the  question,  it 
was  first  to  be  considered  upon  what  account  these  general  fines  beccmie  due- 
'  Now  it  appeared  from  the  nature  of  the  admittances,  that  upon  the  death  of 
the  last  admitting  lord,  all  the  estates  of  the  tenants,  which  were  held  under 
his  admittances,  were  determined;  and  their  estates  being  so  determined,  it 
was  necessary  for  the  tenants,  before  they  could  have  any  new  estate,  to  have 
a  re-grant  from  the  succeeding  and  next  admitting  lord,  which  re-grant  they 
bad  a  right  to,  and  that  right  gave  their  estates  the  denomination  ol  tenant- 
right  estates.  From  iience  it  appeared  that  the  fines  were  paid  upon  account 
of  the  admission  to  the  new  estate;  therefore,  that  the  lord,  who  had  aright  to 
admit,  had  a  right  to  the  fines.     The  lord  granted  the  tenant  a  new  estate;  in 

[  474  I  consideration  of  that,  a  fine  became  due  to  him  from  the  tenant.  The  only 
question  then  seemed  to  be,  whether  the  duke  had  a  right  to  admit;  and  the 
tenants  seemed  to  agree  that  he  had;  for  they  allowed  that  if  a  particular  te- 
nant died,  the  duke,  upon  the  admission  of  his  heir,  was  entitled  to  a  dropping 
fine;  nor  could  the  duke  be  entitled  to  this  dropping  fine,  if  he  was  not  the  ad- 
mitting lord.  If  ho  had  power  to  admit,  and  had  a  right  to  a  fine  upon  the  de- 
termination of  a  particular  estate,  upon  the  death,  of  a  particular  tenant,  why 
had  he  not  an  equal  power  to  admit,  and  an  equal  right  to  his  fines  upon  the 
determination  of  the  tenants'  estates  in  general,  by  the  death  of  the  last  ad- 
mitting lord.  It  was  very  cxtMordinary  to  allow  it  in  the  one  case,  and  not  in 
the  other.  If  a  particular  tenant  died,  his  estate  was  determined,  and  his  heir 
roust  pay  a  fine  to  the  duke;  yet  if  the  last  admitting  lord  died,  all  the  estates 
were  determined,  yet  the  duke  had  no  right  to  a  fine.  It  had  been  objected 
that  this  was  multiplying  the  fines  of  the  tenants,  and  subjecting  them  to  fre- 
quent burthens  of  this  kind;  but  where  was  the  inconvenience  to  the  tenants  ? 
they  were  still  to  hold  during  their  own  lives  and  the  life  of  the  lord  who  ad- 
mitted them;  that  was  the  very  tenure  of  their  estates.     IVay,  if  a  lessee  for 

and  the  north  of  England,  a  general  tine  becomes  payable  on  the  death  of  the  lord,  even 
where  he  aliens  the  manor  in  his  lifetime;  and  this  on  appeal  to  the  Iloase  of  Lords  has 
been  held  a  good  custom;  2  Bro.  ?'.  C.  4.51.  It  shonld  be  however  obscrv«»d;  iays  Mr, 
Coventry  (I  Walk.  343.  n.)  that  lauds  of  those  manors  are  for  the  most  part  held  for  the 
joint  lives  of  the  admitting  lord  and  tenant,  so  that  on  the  death  of  either,  a  fine  becomes 
payable  for  rcr(;\j'nl. 
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years,  or  any  other  dominns  pro  tempore  should  admit  them,  their  estates  would 
be  goo  1,  according  to  these  admittances,  durin/y  their  own  lives  and  the  life  of 
such  lord;  and  the  determination  of  the  lord's  estate  would  have  n'>  influence 
upon  theirs.     Indeed,  if  there  should  appear  to  be  any  fraud  or  contrivance  in 
a  settlement  of  this  kind,  by  putting  in  a  number  o^' lives  successively,  on  pur* 
pose  to  multiply  the  fines  of  the  tenants,  the  Court  would  undoubtedly  inter- 
pose in  -such  a  case,  and  relieve  them;    but  in  this  case  nothing  of  that  kind 
could  be  pretended.     These  were  his  thoughts  on  the  subject;  but  as  an  issue 
had  been  insisted  on,  he  readily  agreed  to  it.     An  i^sue  was  accordinffly  tried  Wh^tt  ths 
at  the  bar  of  the  Court  of  King's  Bench,  by  a  jury  of  Middlesex,  whether  a*"®  •••kow 
general  fine  was  due  to  the  duke  of  S    from  the  tenants  of  the  manor  of  C,  J][*|[^/"* 
&c.,  as  next  admitting  lord,  upon  the  death  of  the  duchess  of  S.    The  jury,  byeli«ng«of 
the  direction  of  the  Court,  brought  in  a  verdict  for  the  duke  of  S.     The  cause  the  taoaiiK, 
came  on  again  before  the  chancellor,  who  decreed   the  tenants  to  pay  their  which  may 
fines,  and  gave  the  duke  his  costs.  ■*•**  ^  "• 

2,    Bath,  Earl  OF,  V.   Abvet.    H  T.   1757.  K.  B.   1  Burr.  206;    S.  C.   1  SST'om"*^ 

Kenyon,  471.  whtther 

H.  Q.  having  a  copyhold  estate,  devn'sed  it  to  X  T.  and  A.  L.,  their  exec- that  cbaiwa 

•ifeetdd   • 

lh«Mi 

God*r 

tor.     The  question  was  whether  he  was  obliged  to  be  admitted  and  to  pay  a  tlie  ladivMI 
fine.     A  case  being  sent  out  of  chan(*.ery  for  the  opinion  of  the  court  of  K«  «al. 
B,,    it   was  certified   that  Vie  executor   of   the  surviving  trustee  ought  to  Mr.  Wat 
come  in,  and  be  admitted,  and  pay  a  fine.  kiss  (p. 

3.  It  has  been  already  noticed,  anle^  p*  309.  n.,  that  where  copyholds  were  J**«)  da 
allowed  to  descend  to  the  children  ot  copyholders,  the  lords,  from  whose  P®*"- *"* •J*^- 
mission  and  continued  acquiescence  the  right  of  descent  was  derived,  would  ^     \^  1 
not  admit  the  heir  of  a  copyholder  to  succeed  to  the  land  whereof  his  Mices-2!Br©f  flnJ^ 
tor  died   possessed,  without  paying  something;  from  which  arose  a  ctfgtom.  •«  a  ^^  »r 
that,  upon  every  -descent  of  copyh  dd,  a  sum  of  money,  or  fine,  was  due  from  monoj  pay 
the  heir  to  the  lord,  as  a  consideration  for  the  renewal   of  the  grant.     Thus,  *^l«  by  aas 
in  many  manors,  it  is  not  customary  to  pay  any  fine  on  the  admittance  of  a  J®2  ^  ^^!L 
person  taking  by  descent;!    see  3  T.  R.   162;  Kitch.  203.  b;  Doug,  736.  n;  JJJJJ^^™ 
Co.  Cop.  tit.  37.  c.  1.  of  evwy 

tenant  for  each  teoetnent  to  which  he  is  ao  admitted."  And  first  it  is  payable  only  bj  ootto'm.* 
4.  Bakves  V.  CoRKE.   T.  T.    16^1.  C.  P.  3  Lev.  308.  S   P.  Earl  of  Batb SeeoaAy, 
V.  Abnby.  H.  T.   1757    K.  B   1     urr.  206;  S.  C.   I  Kenyon,  471.  it  is  pays    , 

The  father  being  seised  of  a  copyhold  estate,  surrendered  it  to  the  use  of '^^^  *?  ^ 
himself  and  his  wife  for  their  lives,  remainder  to  his  son  in  tail.     Tjie  fi^t^®'^ ^^[JlJIJiit 
and   iiother  were  admitted,  and  paid  a  fine.     Being  both  dead,  the  son  prayed  |-^JJjre 
to  be  admitted  to  the  remainder,  which  was  done,  and  a  fine  of  68/,  set  upont&ere  ia  ao  * 
him,  which  he  refused  to  pay,  alleging  that  none  was  due,  he  being  admitted  neo^asity 

♦  The  lord  is  not,  however,  entitled  to  a  fine  upon  a  descent,  till  the  heir  is  admitted.     If  J*'  •*""• 
the  heir  refuses  to  come  in,  and  accept  his  ancestor's  copyhold,  the  lord  cannot  compel  him,  ■«<'■»  ^^ 
but  may  seise  the  estate  to  his  own  use.     The  death  of  the  hoir,  or  an  alienation  made;by  ™  •"  ^ 
him  before  admittance,  will  not,  however,  deprive  the  lord  of  his  fine;  4  Rep,  5«,  b;  G«b,««m«i; 
Ten,  292.  •"**  "  ^^ 
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power  of  alienalmg  copyholds   was  originally  dciivecT  from  the  bounty  of  the  lord,  who  is  man, ante 
still  a.party  to  every  alienation,  by  the  admrssion  of  the   alienee  ta  become   his  tenant,  in  by  special 
which  a  grant  is  implied,  a  fine  was  paid  to  he  lord,   from  which  arose  a  general  custom,  custom.   - 
that  a  fine  was  due  lo  the  lord  upon  every  alienition  of  a  copyhold;  Co,  Cop,  tit,  37,  c,  1. 

t  A  copyholder  of  inheritance  surrendered  lo  the  use  of  his  wife  for  life,  remiander  to  his 
youngest  son  in  fee.  The  wife  was  admitted,  but  the  son  refused  to  be  admitted  during  his 
mother's  Ufc.  Afterwards,  without  being  admitted,  he  surrendered  to  the  uso  of  the  plam- 
tiff  in  the  lifetime  of  his  mother.  It  wa.s  adjud^'ed  that  the  admittance  of  the  wife  waa  tho 
admittance  of  the  son  in  remainder,  for  she  boiii-  admitted  lo  tke  particular  estate,  the  re- 
mainder deoended  on  that,  and  vested  without  other  admittance,  for  both  n^de  but  one  es- 
tate; Cro,  Jac,  31. 

VOL.  VI.  42  ^  J  .-. 
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Bat  if  in     by  the  admittance  of  his  father  and  mother.     The  Court  held  that  no  line 

saeh  cue,   j^^  jy^  unless  there  was  a  special  custom  for  it,* 

i^«*!?f"ll!.  5.  Blackburne  V.Graves.  E  T.  1673.  K.  B.  1  Mod.  120;  S.  C.  3  Keb. 

tenant  for  263;  S.  C.   1  Vent.  260;  S.  C.  2  Lev.  107. 

life  ia  said       Per  Holt,  C.  J.     If  a  person  surrenders  to  the  use  of  A.  B.  there  is  no 

to  be  (be  ad  estate  vested  in  the  latter  till  admission;  it  remains  in  the  surrenderor.     But 

raiaiion  of  jf  ^  gurrender  be  to  A.  B    and  his  heirs,  his  heir  is  in  without  admittance,  if 

der-mwi"*"  ^'  ^'  ^'^®-     ®°  ^  ^^  ^^  ®*®   ^^^  inconvenience  that  will  necessarily  accrue 

bat' not  tV  from  holding  that  the  admission' of  tenant  for  life  or  years  shall  be  the  admit- 

pi^iadice    tance  of  all  in  remainder,  for  fines  are  to  be  paid  to  the  lord,  notwHbstaBdiiigy 

the  lord,      by  the  particular  persons  taking  estates  in  remainder. 

[  476  ]   6.  Doe,  r.  Whitbread,  v.  Jenney.  M.  T.  1804.  K.  B.  5  East,  522;  S.C. 
Aad»  accor  2  Smith's  Rep.  1 16. 

^IJjJj^  ^      This  was  an  action  of  ejectment  to  recover  certain  copyhoid  premises. 

qairina'a     ^^  question,  which  arose,  was,  whether  the  defendant  who  claimed  the  o»- 

remaMer-  tote,  the  subject  of  the  ejectment,  under  a  surrender  made  on  her  marriage 

man,  oom   to  the  use  of  her  late  husband  £.  J.  for  life,  remainder  to  herself  for  life,  was, 

ing  iatopos  on  the  death  of  her  husband,  bound  to  come  in  and  be  admitted,  there  beiaff  a 

^?"*^'J. custom  in  the  manor  that,  when  a  tenant  for  life  dies,  the  tenant  in  remainder 

a  teMtttfor  "^'^^^  come  in,  to  be  admitted  and  pay  a  fine.     Pm'  Cur.     Where  by  custom  a 

life,  to  ^  fin®  is  to  be  paid  by  the  remainder-man,  he  is  in  such  ease  bound  to  be  ad- 

adaiiltad,    mitted,  accordinff  to  the  doctrine  of  Lord  Coke,  in  his  Treatise  on  Copyholds 

and  pay  a   ij^.  adopted  by  Xord  C.  B.  Gilbert  in  his  Treatise  on  Tenures,  p.  194.    The 

2°*'  wS     ^^*®  ^^  Auncelm  v.  Auncelm,  Cro.  Jac.  31.    anl?,  p.  475.  n  t  only  proves 

iea'^Jood.'  ^^^  ^^^  admittance  of  tenant  for  life  is  the  admittance  of  the  tenant  in  reoiaifi- 

*^    *   der,  so  far  as  to  vest  in  him  the  estate  in  remainder,  and  enable  him  to  cen- 

,    wej  a  title  to  it,  but  that  it  is  not  such  an  admission  as  to  make  him  full  and 

complete  tenant  to  the  lord.     Further,  though  even  it  might  be  holdenthat 

where  there  is  no  custom  the  remainder-man  need  not  be  admitted,  yet  tbe 

present  defendant  was  bound  to  be  admitted,  thel-e  being  such  custom  within 

this  manor,  which  is  the  life  of  copyholds;  and  the  custom  is  a  reasonable  one, 

as  by  means  of  it  will  appear  distinctly  upon  the  rolls  of  the  manor  to  whom 

the  difiereiit  copyholds  belong,  and  the  lord  will  be  better  able  to  eall  for  his 

fine  and  enforce  his  suits  and  services.     See  4  Rep.  22;  Cro.  Eliz.  504. 

7.  Roe,  D.  NoDEN,  V.  Griffits.  M.  T,  1766.  K.  B.  4  Burr.  1052;  S.C.   1 

Bl.  Rep.  605. 
So  aihie  is  Per  Lord  Mansfield.  If  a  eopyholaer  in  fee  (to  which  estate  he  bad  been 
not  payable  |^gu|ii|.]y  admitted)  surrender  to  the  use  of  himself  for  life,  or  in  tail,  with  re- 
■ioner^n'  ■'^^^^^■^^  ^^^>'>  ^^^  ^^^  ultimate  limitation  to  himself  and  his  heirs,  be  need 
f  477  1  ^^^  ^®  admitted  on  such  surrender,  for  he  was  tenant  already,  and  conse- 
re-entry  quently  would  not  be  subject  to  a  fine.J  See  9  Co.  107.  a;  1  Leon.  174; 
forced  Cro.  Eliz.  148;  Calth.  60;  Gilb.  Ten.  181. 
tion  bfok         •  Unjesa  by  custom  it  is  diepensod  wiih;  7  T.  R.  164. 


tate  for  JiJe.  129.     So  if  a  person  having  a  riffht  to  a  copvhold  release  to  the  tenant  by  wrong,  no  fine 
will  be  in  consequence  due;  Co,  Litt,  59,  a,  N,  2.  as  the  release  of  a  copyholder  can  operate 


only  by  way  of  extinguishment,  and  the  rcloaseo,  having  been  already  admitted,  need  not 
be  admitted  again.  So,  as  a  cop3r)iolder,  who  surrenders  to  another  on  a  condition,  wMch 
is  performed  by  the  surrenderor,  or  broken  by  the  snrrendcroe,  remains  in  of  his  original 
seisin  and  admission,  no  fine  can  accrue  on  the  performance  or  breach  of  ihe  condition; 
Kitch,  242;  Gilb,  Ten,  181, 276, 7.  So  if  a  tenant  in  tail  who  has  been  admitted  suflfera  a 
recovery  by  plaint  in  the  nature  of  a  writ  of  entry  en  lopost  merely  for  the  purpose  of  ac- 
quiring tlie  fee  simple,  the  plaint  being  brought  immediately  against  "the  tenant  in  tail,  or  a- 
gainsttlie  copyholder  for  life;  no  further  fine  would  be  due,  on  re-ndmittance  under  the  re- 
covery;  but  when  by  plaint  a  copyhold  is  recovered  upon  the  accruing  of  a  new  title,  be  Uiat 
recovereth,  never  having  been  admitted  or  paid  a  fine,  then  a  fine  is  due  on  bis  admissioo; 
Co,  Cop,  8,  56,  Tr,  129;  Kitch,  241.  In  other  words,  where  there  is  not  any  alienatioo  by 
a  recovery,  a  fine  will  not  be  payable;  but  if  the  vouchee  be  admitted  as  a  preparoty  step 
to  suffering  a  recovery,  a  fine  wifl  be  due  on  such  admittance;  1  Walk,  by  Cov.  369,  n, 
^Tothesf  obserrationsmnst  be  appended  the  following  obsenrMiona  of  Mr,  Watkins, 
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8.  Rax  V.  Lord  op  Hendon.  E.  T.    1788.  K.  B.  2  T.  R.  484.  [  4t8  ] 

One  B.,  a  copyholder  of  the  manor  of  H.,  covenanted  to  surrender  to  6.,1'k'irdly,  a 
which  covenant  the  homage  presented  at  the  lord's  court,  and  the  considera-  ^"®  **  P*7 
tion  money  was  paid,  but  no  surrender  was  ever  made  to  him.     G.  then  as-*j*®.®" 
aigned  his  interest  in  the  copyhold  to  one  R.,  who  claimed  to  be  admitted,  fc  ^{Tv&a 
The  lord  of  the  manor  resisted  the  application,  on  the  ground  that  no  fine  had  ant."  Ad4 
ever  been  paid  him  for  the  conveyance  to  G. ;  that  this  was  a  mode  of  cheat*  coniaqaent 
ing  him  of  his  fines;  and  that  therefore  before  R  was  admitted,  he  ought  to^V  »  ^^^ 
pay  both  the  fines  that  were  due.     The  Court  said  that  all  the  lord  had  af*^^*  *® 
riff ht  to  require  was  to  have  a  tenant;  that  in  this  case  he  had  one  ^iuringtbe^^j^^l,,,^ 
whole  time;  and  that  any  private  agreement  between  B.  and  G.,  not  followed  i*  nothiag 
up  by  a  surrender  of  the  estate,  could  not  give  the  lord  of  the  manor  a  right  to  held;*  aoj 
the  fine,  notwithstanding  it  was  presented  by  the  homage.  ^d«  ^11  ha 

9.    Holder,  d.  Sa lizard,  v,  Preston    E.  T.   1769.  C  P.  2  Wils.  400.     »««"«^- 

A  person,  seised  in  fee,  of  copyhold  lands,  by  his  will,  directed,  that  A.  &  ®®  *  panoa 

having  aa 
p.  889      *'Ia  Mr.  Justice  Blackstone's  report  of  the  rame  etae,  see  1  Blacket.  Rep.  606;aiitlioil7 
tile  adminion  of  the  copyholder  ia  aaid  to  have  been  compelled.     Beaidea,  thoi^gh  toe  olti-  onlvt  and 
mate  limitatioa  won  the  old  estate,  it  does  net  follow  that  the  prior  one  waa  so.     If  a  per-  sot  aoj  le 
aoQ  seised  of  freehold  lands  devise  to  his  heir  for  life,  the  heir  shall  be  in  by  parehaae;  bat 
if  he  devise  to  fiAy  straogen,  with   the  altimate  limitation  to  his  own  right  heirs,  ihey 
weald  be  in  by  descent;  in  the  first  ease  the  heir  would  take  a  new  estate;  an  estate  for 
life;  not  the  estate  in  fee,  which  was  in  the  ancestor;  in  the  latter,   he  won  Id  take  the  old 
eatate,  a  portion  of  that  very  fee      The  partiealar  estate  therefore,  taken  by  the  sarrendert 
waa  not  the  estate  the  tenant  had  before,  as  the  reveraion  was.    It  was  a  new  estate  to 
which  he  had  never  been  admitted.     '  The  lord,'  indeed,   *  knew  his  tenant;'  bnt  an  ad- 
mission is  not  merely  an  acceptance  of  a  person  as  a  tenant,  bat  as  a  tenant  of  the  partie- 
alar lands.    If  a  person  had  been  regularly  admitted  to  BUck  Acre,  and  had  sworn  fealty 
to  the  lord,  and  had  purchased  White   Acre  also,  (see  Co.  Cop.  a.  21,  Tr.  16,)   yet  *  the 
lord  knew  bis  tenant:'  he  hid  accepted  him  as  a  tenant  generally,  and  had  security  for  hie 
fidelity.     In  some  manors,  indeed,  be  would  net  pay  a  fine,  hot  he  certainly  ought  to  be 
admitted  eqnally   as  if  he  was  to  pay  one.    In  Barrow  it  is  said,  that  the  lord  eonid  not 
have  compelled  a  new  admission   ef  the  husband,  even  if  the  wife  had  died;  and  thero 
oonld  be  no  admiaaion  of  the  childraA  onborn.     But  if  the  wife  had  died  during  the  life  of 
the  hnabaad,   it  coulci  not  have  made  him  the  more  or  the  less  a  tenant.    Had  she  died, 
tiiere  were  trustees  to  take  the  estate;  there  was  a  vested  remainder  in  them  for  preserving 
contingent  ones.     Again,  it  is  there  said,  *  a  person  could  not  be  admitted  who  waa  tenant 
before.'    This  is  true  if  we  confine  it  to  the  same  estate.     He  could  not  be  admitted  to 
the  same  estate  to  which  be  had  been  already  admitted;  he  oonld  not  be  placed  in  a  ten- 
ancy which  he  had  alteady  filled,  or  have  that  seisin  givon  him  which  he  already  had.    *At 
4east,'  it  gees  on,  *  it  was  not^equisite  for  him,  though  it  might  have  been  so  for  bit  wife 
and  children.'    'Till  admittance,  indeed,  he  would  continue  tenant;  bnt  this  would  be  of 
bis  old  estate  which  he  bad  before  the  making  of  auch  snrrender,  and  not  of  the  estate  to 
betaken  under  the  limiutions.     It  mutt  be  upon  this  ground,  therefore,  thai  the  doctrine 
4s  to  be  supported:  the  surrenderor  needs  no  admission;  for  he  is  already  tenant  to  the  lord 
as  to  the  lands,  with  respect  to  h'ls  old  estate,  which  must  eontinue  till  there  be  an  admit- 
tanee  under  the  sarrendec     And  the  wife   need  net  be  admitted  till  the  eatate  ooaea  into 
^saession  by  the  Imsband's  death.    The  snrrender  l>eiog  for  a  good  consideration,  cannot 
be  revoked  by  the  husband,  though  there  be  no  admittance;  and  the  lord  is  bound  by  the 
aceepunoe  of  the  surrender,  and  compellable  to  admit  according  to  ita  limitations.     The 
admittance  of  the  surrenderor,  therefore,  may  not  be  essential,  as  he  would  continue  ten- 
aat  as  to  his  oM  estate;  but  it  does  not  appeal'- clear  that  the  lord  might  not  call  him  in  by 
proclamation,  aod  compel  him  (aa  it  is  said  in  Mr.  Justice  Blackstone's  report  of  the  <iase,) 
to  be  admitted  under  pain  of  forfeiture  to  that  estate  which  he  ia  to  tako  under  the  surren* 
der.    Wbeia  the  laid  is  compellable  to  accept  a  snrrender,  he  may,  in  his  torn,  compel  an 
admMsioB  as  a  eonseqaeuce.    He  may,  indeed,  waive  each  admission;  bnt  the  waiving  of 
aaob  admksion   is  an  aeknowledgmont  of  his  right  to  insist  on  it,  if  he  choosos  to  do  so. 
Aa  to  the  fine,  indeed,  mucK  may  be  urged.    For,  though  a  fine  cannot  be  due  without  aa 
admisawn,  an  admissran  ifay  be  without  a  fine.     However,  as  a  new  estate  is  limited,  it 
shoald  seem  that  a  fine  would  be  due,  though  I  believe  it  is  seldom  taken  as  to  the  estata 
of  theaairanderor  ia  cases  like  those." 

*  A  cestui  que  uee  in  tr^,  cannot  therefore  be  a  tenant,  aa  an  use  lies  not  u  tenare;  2 
Bl.  Com.  »»l,  chap.  20;  Co.  Cop.  s.  42;  2  Ves,  804;  Hard.  »«;  Moor.  890;  1  Vm.  121; 
1  Burr.  206;  I  Vem.  441.  So  a  peraon  having  an  equity  of  redemption,  may  dispose 
of  il  bT  deed,  or  devise  it  without  a  surrender,  and  consequently  no  admission  would  be 
<iace«iiry,  and  no  fine  due;  I  Atk.  888.  890;  2  id.  88;  »  1^-  ''";  1  »ro.  ^h-  Cf.  480; 
from  the  UMignee  or  deviaae  of  the  equity  of  redemption,  ibid.    Bnt  the  lord  is  entitled  lb 
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fiJ  iBtorwt  B.  should  make  sale  thereof,  and  apply  and  dispose  of  the  moneis  arising 
or  e»ute,  therefrom  in  the  manner  mentioned  \n  his  will.  A.  and  IJ.  hargamcd  and 
in  the  prera  g^j^  ^^  ^^^^  ^^  j^^^j  ^^  one  H^  and  h,g   heirs      R  claimed  to  be  admitted 

"•'*"°°^  under  this  deed,  which  the  lord  of  the  manor  refused,  insisting  that  the  tnis- 
and  there  tees  should  have  been  admitted  to  the  said  premises  previous  to  their  makmg 
fore  does  gale  thereof,  and  have  paid  a  fine  for  their  admission.  The  Court  were  of 
not  reqaira  opiQ^on  that  the  trustees  %vero  not  obliged  to  be  admitted,  because  they  had 
•dnii«ion,  ^^  estate  or  interest,  but  only  a  naked  power  or  authority,  and  that  the  lord 
r  Ar3  1  was  bound  to  admit  the  purchaser  t)  the  copyhold.  See  Cro.  Jac.  199;  Cro. 
•ay  no        El«.  68;  Godb.  46.pl.  57;   I  Atk.  42G. 

W-"^  afine  on  the  admittance  of  the  trustee^  or  mortgagee,  orhw  heir  or  devisee;  Mo.  690. 

*  Where  therefore,  bj  the  castom  of  the  manor,  the  buiUff  of  the  manor  is  lo  have  the 
wardship  of  the  copyhold  heir  under  ihe  age  of  14,  such  a  guardian  shall  neither  be  ad- 
mitted, nor  pay  the  fine;  Co.  Cop.  s.  56,  Tr.  128.  The  infant,  and  not  the  guardian,  itt 
the  person  to  be  admitted,  onfc,  p.  429.  '  .,   .  ,^        ,.    , 

t  If,  therefore,  a  copyholder  intends  that  his  estate  should  be  sold  at  his  decease, 
he  may  save  a  double  fee,  by  giving,  according  to  the  above  case,  a  power  of  sale  to 
hie  executors,  instead  of  devising  the  copyhold  to  trustees  upon  the  usual  trusts  for  that 
purpose,  and  which  would  render  if  necessary  for  the  trustee**  to  be  admitted. 

AcoordiDgto  the  above  rule  where  copyholds  were  conveyed  by  commissioners  of  bank- 
rupt to  the  assignees;  such  assignee^  were  oMiged  to  bo  admitted  and  pay  their  fines,  and 
conyey  their  copyholds  to  their  vondee  by  the  u:«ual  mode  of  sui  rt'nder,  on  whose  admit- 
tance another  fine  became  due.  To  avoid,  therefore,  the  payment  of  double  fines,  it  was 
recommended  by  Lord  Hai-dwicke,  in  the  case  of  Drury  v.  iSunn,  I  Aik  95.  to  the  coro- 
mitfionors,  to  accept  copyhold^  out  of  the  deed  of  assignment,  and  convey  immediately  lo 
tho  parohaser;  see  4  Mad.  483.  And  now  by  the  6  G.  4,  c.  16,  s.  69,  (antty  vol.  8.  p. 
688.)  every  person  to  whom  any  sale  of  any  copyhold  or  customary  lands  or  tenements 
shall  be  made  by  the  commissioners,  shall,  before  he  enter  ijito,  or  take  any  profit  of,  the 
flame,  agree  and  compound  with  the  lord  of  the  manor,  of  whom  the  same  shall  be  holden, 
for  fines,  does,  and  other  services  as  theretofore  huve  bet-n  usually  paW  for  the  same,  and 
thereopon  the  said  lords  and  heir  at  the  next  or  any  subsequent  court  to  he  holden  for  the 
said  manors,  grant  onlosnch  vendee  upon  reqnr  t,  the  said  copy  or  customary  lends  or  ten- 
ements for  such  estate  or  interest  as  shall  have  been  so  sold  to  him  an  aforesaid,  reserving 
ihe  ancient  rents,  customs,  and  services,  und  shall  admit  hiir  tenant  of  the  same 

With  respect  lo  the  copyhold  estates  of  an  insolvent  debtor,  they  are  by  virtue  of  the  stat. 
1  G.  4.  c.  119.  vested  in  the  provisional  assignee  under  tho  roniprehensive  term,  «*re:il  es- 
tate*" and  when  the  insolvent  court  sh-ill  adjudge  auy    person    to    be   entitled  to   his  dis- 
charge, soch  Courtis  directed  to  appoint  a  proper  person  to  be  assignee;  and  on  his  accep- 
tance of  the  appointment,  ttie  provisional  assignee  is  directed  to  assign  all  estates  vested  in 
him,  as  aforesaid,  to  such  asPi-giiec;  **ar.d  in  case  any    prisoner  who  sHall  be  discharg- 
ed by  virtue  of  this  act  shall  bo  entitled  to  any  ropyholder^a  customary   estates,    the  as- 
aignmeBt  (ihe  conveyance  and  assignment,  7  G.  4.c.  57.  s.  20.)    to   such  assignee  or  as- 
aigneos  as  aforesaid  shall  be  entered  on  the  court  rolls  of  the   manor  of  which  such  copy 
hold  of  customary  estate  shall  be  holden,  cind  thereupon  it  shall    be  lawf/il  for  the  ass^Dee 
or  aasicnees  of  the  estate  and  effects  of  surh  pers<«n  to  surrender  or  convey  i^uch  cop^hoM 
or  customary  estate  to  any  purchaser  or  purchn«iei-s  of  any  such  copyhold  or  customary  es- 
tates, from  such  assignee  or  assigpees  as  the  said  conrt  shall  direct,  and  the  rents  and  profits 
thereof  shall  be  in  the  mean  time  received  by  such  assignee  or  assignees,  for  the  benefit  of 
tho  ereditora  of  such  prisoner,  without  prejudice  neverthekss  to  the  lord  or  lords  of  the  ma- 
nor of  which  any  snch  copyhold  or  customary  estate  shall   bo   holden.'*     It   is   somewhat 
difficnlt,  says  Mr.  Scriveo,*(vol  I.   p.   400.)  to  say,  under  the  peculiar  wording  of  this  act 
what  fine  or  fines  would  beeoti:e  payable  to  the  lord  of  the  manor,  on  carrying  the  provis- 
ions of  the  act  into  effeot.     But  he  goes  on  to  ob.<«erve,    that   as  the  act  does  not  create  a 
power  in  the  commissioners  of  the  msolvent  debtor's  court,    to  convey  copyholds  by  any 
common  law  form  of  assoranee  analogous  to  tho  powergiven  to  commissioners  of  bankrupts 
}fy  the  statute  18  Eliz.  c.  7*  {sedvide,  6  G.  4.  supra);  and  as  it   is  apprehended  th^t  tho 
insolvent  could  not  convey  his  interest  so  as  to  vest   his  copyhold  property  in  the  provis- 
ional assignee,  otherwise  than  by  a  surrender,  it  would  seem  to  follow  that  the  provisional 
assignee  b  to  be  admitted  under  such  surrendei,  and   on   his  admittance  the  lord  would  of 
coarse  be  entitled  to  a  fine.     It  may  be  contended,  adds  he,    that    the  trust    estate  of  the 
provitional  assignee  in  the  copyhold  property  of  the  in.solvent,  would  pas?  to  the  assignee,  cho 
senby  the  Coart,  under  the  assignment  directed  to  be  made  by  such  provisional  assignee  from 
the  inrolment  thereof  on  the  court  rolls  of  the  manor:  and  that  the  act  operas  as  virtual  admit- 
tance of  the  assignee;  in  which  case  the  lord  would  probably  be  entitled  to  a  fine;    but  he  |re- 
mark^tbat  he  is  inclined  to  think  that  no  interest  w.is  intended  to  vest  in  rhn  assignee  by  the  as- 
signment from  the  provisional  assignee  as  to  any  copyhold  property  belonging  to  the  insol- 
rentf  but  that  it  w^s  meant  to  give  the  assignee  appointed  by  the  Court  a  power  in  analo* 
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10.  The  fine  payable  by  the  custom  of  the  manor  to  th«  lord  must  be  paid  Foaiihly, 
by  cvtry  tenarU*  »"ch  fioe  w 

11.  Doe,  d.  AsiiTON,  v.  Hitton.   E.  T.  1763   C.  P.  .'  Wils.  162.  !  ^^  *  I 

Certain  copyhold  lands  havinc;   been  demised  to  1   H.,  and  five  others  »"  fhe  adn '^^ 
trust,  1.  H.  offered  himself  for  admittance,  proposing  to  pay  an  aliquot  propor-^ion  of 
tion  of  the  Hnc;  but  the  other  trustees  bavins  either  not  appeared,  or  declined  «*  every  ion 
being  admitted,  the  lord  refused  to  admit  I.  H.  but  on  the  terms  of  his  paying  sot-" 
the  whole  fine,  which  he  objected  to;  whereon  the  lord,  after  due  proclamation, 
seized  for  a  forfeiture.     The  Court  said,  that  the  appearance  of  I.  H.  to  be  Bat  in  some 
admitted  negatived  the  right  of  the  lord  to  seize  quousque^  and  that  the  proper  c«fef  *he  ad 
mode  would  have  l>een  for  the  lord  to  have  admitted  I.  H.  on  payment  of  his  ™i»»o"  ®f 
share  of  the  fine,  and  to  have  proceeded  against  the  others  for  the  remainder  J^]^™view 
Judgment  for  the  defendant.  ed  as  that 

of  one  individaal;  sqcIi,  for  inscance,  as  in  the  case  of  joint-tenants;  conseqaently  bnt  one 
fine  is  due  on  their  admission.! 

1^2.  AiTJiEE  V.  Sci  IT.  E.  T.   1805,  K.  B.  6  East,  476;  S.  C.  2  Smith's  Rep.fiot  tenants 

449;  S.  C.  Fjsiier  v.  IIiggs.    J  I.d.  Raym.  631*  in  common 

Per  Lord  Ellenborough,  C.  J.     Tenants  in  common  are  to  be  admttied  se-  most  bese 
veraUy,  and  must  therefore  pay  several  fines;  and  as  there  is  no  survivorship  ^*"'|^  •** 
between  them,  there  respective  heirs  must  also  be  admitted  and  pay  several  ™*^®"»  "•* 
fines,  and  so  must  any  person  to  whom  they  should  join  in  making  a  surrender,  g^es 
See  4  Co.  28.  a;  Kitch.  '24-2;  Plowd.  140;  Perk,  Sccf  107. 

13.  If  the  customary  curUsij  or  cioicer  is  of  the  whnlc  of  the  copyhold,   it  Again, 
should  seem  that  the  estate  is  a  continuation  of  the  seisin  of  the  deceased  wife  ^oere  the 
or  husband,  and  no  admission   therctbre  necessary,  and   in  that  case  no  fine  1?*®*^***  ^^ 
due;  but  if,  as  sn«;<restcd,  (antey  p.  429.    the  husband,  surviving  the   wife;  f*^ claimiM^ 
the  wife,  surviving  her  husband;  unless  there  be  a  special  custom  to  the  con- is  only  a' 
trary,  must  be  admitted,  where  the  curtesy  or  dower  is  of  a  portion  only  of  thecontinn 
copyholSs,   the  possession  or  seislji  of  the  deceased  being  interrupted  by  the*^*"*®  of  the 
right  of  entry  in  the  heir;)  then  a  fnie  will  accrue  to  the  lord;J  Co.  Cop.  s.  56;  J******.,?? 
Kitch.  123.  a;  H.)b.  131;  1  Leo.  20.  l72;  Hutton,  13;  5  Burr.  2787;  Noy.  29.  r^„*cd4 

gy  to  the  power  given  to  commissioner?  of  bankropts,  to  convey  s^acb  copyholds  to  a  par- 
chaser  either  by  snrrendor  or  any  other  fortii  of  assurance;  and  ihen,  as  no  interest  vests  in 
no  fine  wonid  become  payable  by,  him  to  the  lord.  In  this  view  of  the  case,  the  estate 
which  v(»dtcd  in  the  provisional  assignee  under  the  surrender  by  the  insolvent  would  pass 
to  the  purchaser  by  the  surrender  or  other  conveyance  from  the  assignee  chosen  by  the 
.court,  so  as  to  entitle  the  parchn»er  to  compel  the  lord  to  admit  him.  and  upon  such  ad-  . 
roittance  he  would,  nccc&«iiily,  be  subject  to  a  fine;  and  see  1  Watl<.  by  Cov.  p.  868.  n. 

*  As  the  admission  of  the  tenant  for  life  cr  years,  is  (as  has  been  also  seen,  ante  p.  475.) 
the  admission  of  all  in  remaindf'r,  the  limitation  forming  together  but  one  estate;  bntooe 
fine,  it  has  been  pointed  out,  can  be  due.  So  when  the  piirticular  tenant  and  remainder 
man  join  in  a  sarrcnder,  as  their  interests  form  but  one  estate,  one  fine  only  is  due  from  the 
surrenderee;  Co.  Cop.  s  66.  Tr.  ISO,-  Kitch.  242;  6  East,  484;  S.  C.  2  Smith *s  Rep.  449; 
et  vide  supra,  p.  480.  But  if  a  remainder-man  snrrendcr  his  interest  to  a  stranger,  (Cro. 
Jac.  81;  I  Burr.  213;  1  Mod.  120;  3  Lev.  808  );  or  if  a  remainder-man;  (1  Burr,  213.); 
^r  revisioner  (Dyer,  177.  pi.  26.)  die:  such  parties  being  in  of  different  interests,  must  pay 

a  fine. 

t  And  the  same  role  holds  on  the  admission  of  their  surrenderee;  Co.  Cop.  s.  56.  Tr. 
^80;  6  East,  484.  And  when  one  joint-tenant  dies  or  rolensps  to  the  others,  as  no  new  ad- 
mittance is  necessary,  no  fine  accrues  to  the  lord,  ibid  It  most  be  however  recollected 
that  these  roh  s  may  be  controlled  by  a  special  custom,  imposing  several  fines. 

So  coparceners  being  but  as  one  heir,  do  not  become  liable  to  separate  fines;  1  Watk. 
296.  But  when  one  coparcener  dies,  the  heirf  of  the  deceased  must  be  admitted  to  the 
share  of  the  one  so  dying,  and  pay  their  fine;  Co.  Cop.  s.  56.  p.  130;  CoUh.  64. 

Where  one  joint  tenant,  or  one  <foparcener  surrenders  to  the  oiher,  admittance  wolild 
seem  to  t>e  necessary,  and  a  find* would  therefore  accrue  to  the  lord;  Kitih.  168. 

t  Where  therefore,  the  husband  becomes  seised  of  the  copyholds  of  his  wife  in  her  right, 
he  need  not  be  admitted;  Dyer,  251.  a;  8  Leon.  9;  Co.  Cop.  s.  56.  p.  129;  Gilb.  Ten. 
333. 

t  In  sQch  case  the  heir  and  widow  oaght»  perhaps  to  pay  a  whole  fine,  and  apportion  it 
between  them;  the  widow  contributing  on  the  ratio  of  hi»r  portion  of  the  estate  without  ref- 
erence to  tho  qnantity  of  the  interest  taken  by  herself  compared  by  that  taken  by  the  heir; 
1  Walk,  by  Cov.  363.  n. 
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L  481  3  14  It  was  once  Md,  that  the  executors  couthiued  the  estate  of  their  testa- 
Bat  an  ex  i^f^  ^^^  gQ  needed  no  admission ;  but  it  is  now  settled  that  they  must  be  rega- 
ccntor  does  i^^l    admitted,  and  pay  their  fines.      Ftde  Earl  of  Bath  ▼.  Abncy,  abridged 

tate  of  bis        1^-  It  has  been  seen  {ante,  p.  365  to  369.)  that  there  can  be  no  general  oo- 

testator.      cupant  of  copyhold  lands,  though  there  may  be  a  special  one;  as,  ifthere  be  a 

So  as  there  limitation  to  A.  and  hia  heirsy  during  certain  lives,  the  lord  is  compellable  to 

may  be  a    admit  the  heir  of  A*,  according  to  the  tenor  of  the  grant  or  surrender,  and  such 

special,       heir  must  pay  a  fine;   Co.  Cop.  s.  56.  tr.    1^8;  Gilb.  Ten.  527;  3  Bl.  Rep. 
thongh  not « « ^o 

oclupJS!'  ^^'  SeRle  v.  Marsh.  1778.     N.  P,  Fisher  on  Cop.  App.  p.  282. 

of  copyhold     In  this  case  Lord  Kenyon  held,  that  in  aU  cases  it  was  absolutely  necessary 
lands,  a      to  the  tenure  of  copyhold,  that  every  parcel  of  copyhold  should  be  kept  sepa- 
fiae  is  doe  ^ate,  and  not  confounded  with  each  other;  and  the  following  reasons  may  be 
from  him.    gyggested  as  militating  against  the  practice,  which  has  in  some  places  prevail 
^^y*  ^     ed,  of  putting  a  number  of  estates  into  the  same  copy.     1  st.  it  is  a  question 
"f  r^each  ^^^^  ^^^  ^^  *®  *  fraud  on  the  revenue.     2d.  With  respect  to  the  lord  for  his  sei^ 
tenement  to  vices,  which  by  the  blending  of  estates  may  be  lost.     3d.  It  may  be  prejudicial 
which  be  is  to  the  tenant,  as  in  case  of  forfeiture;  for  as  by  certain  acts  he  may  forfeit  his 
admit         copyhold,  if  ten  different  estates  are  blended  in  one  copy,  by  one  act  of  forfei- 
ted.*'!       ture  he  will  forfeit  the  whole.     And,  lastly,  for  the  sake  of  the  steward,  that 
he  should  not  be  deprived  of  his  fees;  for  if  the  union  of  estates  were  to  be  per- 
mitted, a  few  persons  might  purchase  all  the  estates  of  a  nlanor,  and  release 
the  fines^  and  no  proper  persons  of  character  and  reputation  would  be  found  to 
execute  the  office,J 
[  48i  J  {b  I)  A8io  the  amounl  of  8uch fines* 

1.  Grant  v.  Astle.  T.  T.  1781.  K.  B.  2  Doug.  721.  S.  P.  Halton  v, 

Hassel.  E.  T.  1737.  K.  B.  2  Stra.  1042, 
^*?t'*th  From  the  statement  of  this  case,  it  appears  that  the  following  observations 
amobnt  ^  ^^^^  ^^^^  Lord  Loughborough: — A  fine  to  be  paid  on  the  change  of  a  tenant 
which  may  is  almost  a  constant  incident  of  a  copyhold  estate;  and  it  does  not  serm  to  have 
be  deman  been  long  before  the  end  of  the  n^ign  of  Queen  Elizabeth,  that  courts  of  law 
ded  MS  a  interposed  to,  moderate  the  exercise  of  the  lord's  right  to  a  fine,  where  the  cuBr 
^°®*  '^  '^  torn  had  lefl  (he  amount  of  it  uncertain;  for  it  is  to  be  remarked,  that  a  question 
Sit  when  ^^  ^^*^  subject  was  depending  in  the  36th  and  37th  of  Queen  Elizabeth,  in  the 
fines  were  Court  of  K.  B.,  and  in  this  court  at  the  same  time;  1  Roll.  Ah.  507.  The 
fint  intro  question  was  this:  Under  what  circumstances  a  refusal  to  pay  a  fine  should 
daeed,  they  amount,  in  a  court  of  law,  to  a  forfeiture  of  the  copyhold  estate  ?  It  was  con- 
were  at  the  tended,  on  Ihe  part  of  the  lord,  that  the  mere  non-payment  of  the  fine  assessed 

*  This  must,  ho  ^'ever,  bo  understood  of  such  estates  or  tenures,  by  reason  of  which,  the 
testator  himself,  of  orieinal  termor,  would  have  been  subject  to  admission;  Co,  Cop,  s,  51, 
tr,  119;  1  Roll.  Rep,  508,  pi,  14;  Gilb,  Ten,  469. 

t  But  if  the  particular  tenement  be  in  remainder  ur  reverMion;  (Co,  Cop,  s,  56,  p,  190; 
Kitch,  133,  a;)  or  if  several  coparceners  (Kitch,  123,  a,)  or  joint  tenants,  (ibid,)  jom  in  a 
surrender,  the  person  to  whose  use  tbe  surrender  is  so  made,  shall  pay  but  one  mie  on  his 
admittance,  for  but  one  estate  is  conveyed.  But  as  tenants  in  common  must  be  severally  ad- 
mitted, (ante,  p,  460,)  they  must  of  consequence  have  several  tenements;  and  although 
several  tenements  bo  surrendered  by  one  surrender,  the  person  admitted  to  them  most  pay 
several  fines. 

t  Where,  therefore,  a  copyhold  surrendered  to  particular  uses;  under  which  his  son  was  to 
be  admitted  toi^ont  in  tail;  the  Court  held,  that  tlie  estate  was  so  severed  from  any  other 
lands,  left  to  descend  to  such  son,  or  deviised  to  him  by  his  father;  so  as  to  entitle  the  lord 
and  steward  to  separate  fines  and  fees;  Palm,  343. 

*  Although  some  time  elapsed,  as  will  be  noticed  in  the  text,  before  the  courts  gave  their 
serious  attention  to  the  siibject  now  under  review,  yet  they  have  at  lencth  rendered  the 
rights  of  the  lord  and  tenant  much  more  clear  and  precise;  but  in  doing  so/nave  at  the  same 
time,  it  is  to  be  remarked,  abstained  from  allowing  the  rules  they  have  given  effect  to,  to  ope- 
rate on  those  cases  where  the  tenant  cannot  be  prejudiced.  They  have,  on  the  on^and, 
guarded  the  tenant,  by  declaring  that  the  lord  shaU  not  impose  his  own  terms,  so  as  to  de> 
prive  the  tenant  of  bis  inheritance,  and  prevent  him  from  exercising  that  power  of  oUenatioii 
which  the  lord  has  invested  him  with;  and,  on  die  other,  have  lefl  tlie  lord^i  rights  unrestricted 
whero«he  may  fix  his  own  terms;  mid  the  person  wishing  to  become  tenant,  not  deeming  it 
expedient  to  accede  to  them,  is  not  necessitated  to  become  tenant;  in  other  words.  WMre 
the  parties  to  the  grant  are  riewed  as  mutual  pontractora;  vide  supra. 
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would  amount  to  a  forfeiture.     That  proposition  appeared  too  strong  even  in  a  mere  will 
court  of  hiw;  however,  the  Court  of  King's  Bench,  in  the  36th  of  Elizabeth,  *n^  ^JT!^ 
held,  that  after  the  demand  of  a  fine  bv  the  lord,  and  the  refusal  of  the  tenant  {^"JJ^.  j^** 
to  pay,  though  the  fine  be  unreasonable,  the  estate  should  be  forfeited*     This  beoevo 
court,  a  term  or  two  afterwards,  in  the  case  of  Jackman  v.  Hoddesden,  Cro.  leDce  of 
Eliz.  35 f,  held,  that  in  such  cases  there  was  no  forfeiture.     The  Court  of  K.  tome  lords 
B.,  as  has  been  jnst  stated^  had  held  the  contrary,  but  the  opinion  of  this  court  «"*»bliihiiijf 
prevailed;  and  in  the  43d  of  Elizabeth,  in  the  case  of  Hobart  v.  Hammond,  ^^^^ 
reported  in  4  Co.  27.  b.,  the  Court  of  K  B.,  referring  to  the  case  of  Jackman  lienllr  hv 
V.  Hoddesden,  in  the  C.  P.,  varied  their  idea,  and  held,  that  the  refusal  to  pay  oniei. 
an  unreasonable  fine  was  no  forfeiture  of  the  estate.     From  the  manner  in  while  they 
which  the  report  of  that  case  is  stated,  and  the  anxiety  with  which  the.  judges  continued 
support  the  proposition,  one  would  be  apt  to  conclude  it  had  been  of  great  an- ?°*'*'^*''* 
tiquity.     A  few  years  afterwards,  in  the  6th  of  King  James,  in  Willowes'  case,  {Jo^^^j^^  jj 
13  Co.  1.,  this  point  again  occurred,  and  the  law  was  not  then  taken  to  be  so  appear  that 
so  settled,  as  for  the  Court  simply  to  say,  ^'  the  point  is  so;''  but  the  report  the  courts 
states  a  great  deal  of  reasoning  and  argument  to  support  the  position,  that  the  of  law  in 
judges  not  only  might,  but  ought,  either  upon  the  facts  appearing  upon  a  de-^*"^®'®^  he 
murrer,  or  upon  evidence,  to  go  to  a  jury,  to  determine  what  was  a  reasonable  J.®[®  ^''^ 
fine;  and  in  that  case  the  Court  held  that  two  years'  value  was  an  unreasona- Qq^qh 
ble  fine.     Thus  then  the  matter  rested.     The  fine  was  to  be  assessed  by  the  ehz.  to 
lord,  and  whether  it  was  reasonable  or  unreasonable  was  a  question  for  the  ^  483  *] 
consideration  of  the  court  and  jury,  and  it  would  obviously  bo  subject  to  much  modify  the 
fluctuation  and  uncertainty .     To  prove  upon  a  trial  the  annual  improved  value  exercise  of 
of  land,  and  then  to  calculate  how  much  of  that  vahie  should  be  paid  for  a  fi'*®/^\l*to  Ai 
was  likely  to  be  attended  with  so  much  dissatisfaction,  that  recourse  would  ^^^^^  ^j^^^ 
frequently  be  had  to  the  Court  of  Chancery,  which  had  always  relieved  aeainst  ever  ho 
the  forfeitures,  and  taken  upon  itself,  without  a  jurv,  to  determine  what  should  pleased, 
be  a  reasonable  fine.     Lord  Keener  Coventry,  in  the  5th  of  Charles  I.,  and  where  the 
again  in  the  I  Sth  of  the  same  reign,  M  Ch.  Rep   18,  or  f53.  (18^;  andibid.51,o»»«®"  *>«^ 
or  96.  (19)  held  that  one  year's  improved  value  was  a  reasonable  fine,  guard-  ^^^^^^ 
ing  the  tlecree,  that  one  year's  value  should  nnt  be  counted'for  a  fine  certain,  j|,a  gne  on 
but  r#*ferable  to  the  discretion  of  the  Court,  whether  it  was  reasonable,  and  that  certain, 
the  payment  was  th^n  directed  because  it  was  reasonable.     In  the  29th  of  Bat  it  was 
Charles  IL ,  in  the  year  1677,  Lord  Nottingham,  in  the  case  in  Morgan  v .■*  ^fffi^*" 
Scudamore,  2  Rep.  in  Ch.  136.  held  that  two  years'  value  was  a  reasonable  Ijf*^,  „^ 
fine;  and  at  the  time  of  this  determination,  in  1677,  two  years'  value  was  not  a  ^^^^  ^^itM 
much  higher  payment  than  one  year's  value  had  been  at  the  time  ol  Ix)rd  Co-t^-o  yean' 
ventry's  determination,     The  interest  of  money  had  been  reduced,  and  fromassesfed 
that  and  other  causes  the  value  of  land  had  risen.     One  year's  value  might  be  ▼aloe  coold 
nearly  as  large  as  an  aliquot  part  of  the   selling  price  of  land  in  the  5th  of*^®*^***'"®^- 
Charles  I.  as  two  years'  value  at  the  time  of  Lord  Nottingham's  determination . 
From  that  time  to  the  present,  the  idea  of  two  years'  value  being  a  reasonable 
fitie,  in  the  case  of  a  fine  arbitrary  (or,  in  the  more  proper  phrase,  arbitrable, 
Cro.  Eliz.  351)  has  prevailed  uniformly,  and  the  adhering  to  this  rule  has 
been  a  matter  of  very  great  convenience,  though  it  cannot  be  said  to  be  a  mat- 
tor  of  strict  justice.     Two  years'  value,  the  interest  of  money  being  6  per 
•cetrf.  at  the  time  of  Lord  Nottingham's  determination,  is  a  much  larger  propor- 
tion of  the  selling  price  of  a  copyhold  estate  than  the  {»ame  number  of  years' 
purchase,  the  interest  of  money  being  at  5  and  4  pei*  cent.     But  to  follow 
the  variations  of  fine  would  create  confusion  in  the  property,  would  occa- 
sion a  depreciation  of  it,  and  is  not  the  true  interest  of  the  copyholder      Pub- 
lic convenience,  therefore,  that  great  source  of  law  and  justice,  has  estab- 
lished the  authority  of  the  rule  laid  down  by  Lord  Nottingham.     It  seems, 
therefore,  to  me  much  better  for  the  interest  of  copyhold  tenants,  and  for  the 
public  advantage,  as  there  is  a  great  deal  of  that  pi^perty  in  the  kingdom,  that    , 
the  fine  should  be  strictly  kept  to  that  sum  which  has  subsisted  now  above  a 
century,  namely,  two  years'  improved  value. 
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But  the  2.  Wharton  v.  Kino.  H  T.  1794  3  Anst.  659. 

™*®  ^y  Ccr-ain  evidence  was  rejected  by  the  judge  before  whom  the  cause  was  tri- 

whict\  the   gj  establishing  this  principle;  that  a  copyholder  for  lives  could  setup  a  custom 
r  484  i    ^^  recover,  without  showiogthat  it  was  on  payment  of  a  fine  certain      A  rule 
elided         ^^^  been  obtained  to  show  cause  why  a  new  trial  should  not  be  granted, 
from  insist       P^r  Cur^     The  question  now  before  the  court   is,  whether  the  direction  of 
ingon  more  the  judge  at  the  trial  was  right  -n  point  of  law      He  held  that  the  evidence  of- 
than  two     fered  by  the  plaintiff  was  inadmissible,  as  tending  to  prove  a  custom  not  sup- 
yean*  val    porjablo  in  law,  that  the  certainty  of  the  fine  is  an  essential  term  in  a  custom 
^     "rcaWe  to*  ^or  copyholders  for  lives  to  .  renew.     We  ar^  all  of  opinion  that  that  direction 
voluntary    ^^^  right.     The  counsel  for  the  plainti  f  rest  on  the  evidence  as  establishing  a 
grams,*       right  to  renew;  and  they  contend,  that  the  amount  of  the  fine  may  be  rendered 
deflnite  and  certain,  by  a  reference  to  the  rule  adopted  with  regard  to  copy- 
holds of  inheritance.     The  claim  in  the  same  manner  to  renew  on  payment  of 
tw>  years'  value,   as  a  reasonable  fine.     It  i.s  therefore  to  be  inquired  upon 
what  grounds  the  courts  of  law  have  gone  in  ascertaining  the  amount  of  a  rea- 
sonable fine  for  the  copyhold.^  of  inheritance;  and  what  is  the  import  of  the 
term  reasonable  fine.     The  courts  seem  to  have  considered  it  in  this  way : — An 
estate  of  inheritance  in  a  copyhold  implies  rt  termini  a  right  in  the  heir  to  come 
in,  not  dependent  on  the  will  of  the  lord.     An  arbitrary  claim  of  unlimited  fines 
is  inconsistent  with  this  right.     The  grant  of  such  an  estate   must  therefore 
have  been  accompanied  with  some  agreement,  fixing  the  litTuts  of  this  claim  of 
the  lord.     Where  the  finOvS  have  been  variable,  and  no  evidence  of  the  actual 
agreement  can  be  obtained  from  the  practice  or  otherwise,  it  becomes  neces- 
sarv  for  the  law  to  adopt  some  rules  in  as^certaining  their  mutual  rights.     The 
judges  have  therefore  been  obUT;ed  to  consider  what  would  have  been  a  rea- 
sonable agreement  for  such  parties  to  malec,  and  to  take  that  as  the  criterion 
of  the  supposed  actual  agreement,  of  which  all  other  evidence  is  lost.     In  fix- 
ing what  would  have  been  a  reasonable  agreement,  various  considerations  oc- 
cur.     By  granting  .;n  estate  of  inheritance,  the  lord  must  be  understood  to 
have  meant  to  have  conferred  a  benefit.     The  fine   received  must  therefore 
be  less  than  the  value  of  the  admission,  otherwise  it  would  be  in  fact  a  pur- 
chase tofies  qtiolies  for  the  full  value.     On  the  other  hand,  the  fine  actually  paid 
must  be  referred  to  some  right  in  the  lord,  and  show  that  he  did  not  part  with 
the  whole  beneficial  interest.      After  long  struggles,  and  several  fluctuations, 
the  courts  have  at  length  fixed  upon  two  years'  value,  as  being  the  fin©  most 
nearly  approaching  to  the  agreement  which  the  parties  probably  made;  that, 
therefore,  is  called  a  reasonabl'^  fine.     From  this  statement  it  appears,  that 
there  is  nothing  by  which  copyholds  for  lives  can  be  brought  within  the  prin- 
ciple upon  which  the  cotirts  have  acted  with  regard  to  copyholds  of  inheri- 
tance.    There  is  nothing  from  which  the  law  can  clearly  ascertain  that  any 
contract  ever  existed,  or  ought  to  have  existed,  between  the  parties.     As  the 
nature  of  the  estate  granted  does  not  imply  any  agreement  to  renew  on  fixed 
terms,  such  an  agreement  must  be  proved  by  other  evidence.     The  only  evi- 
dence which  can  be  given  of  it,  is  the  fact  of  revivals  having  regularly  taken 
place  according  to  some  certain  standard,  that  is,  upon  fine  certain.     It  wants 
those  qualities  upon  which  the  presumption  arises  in  copyholds  of  inheritance, 
and  therefore  the  principle  cannot  be  carried  from  o.nc  to  the  other.     The  ca-   , 
ses  of  the  Duke  ofGraf\on  v.  Horton,  2  Bro.  P.  C  269;  and  Lord  Abergav- 
enny v.  Thomas.  3  A  nst.  6  f]  3,  n,  fully  warrant  this  d'stinction.     In  the  first  of 
L  485  ]    these  cases,  the  bill  at  first  ingisted  on  a  right  af  renewal,  on  payment  of  a  rea- 
sonable fine;  but  the  counsel  for  the  plaintifi*  thought  that  could  not  he  support-  . 
ed.     The  bill  was  amended,  and  the  right  was  claimed  on  a  iinc  of  a  year  and 
a  half's  value,  as  here  it  is  claimed  on  a  fine  of  two  year's  valu*^.     The  evi- 
dence was  similar  to  that  ofiered  here,  except  that  the  fines  never  exceeded 

*  Nor  to  c'lses  wlicrc  bv  tli'i  cn:5f.'n)  roni;iin<l»,'r-mcii  must  be  admitted,  or  where  tlie  piir- 
clnsor  o:ily  and  not  his  lioir  is  ^Ibjoct  to  a  fino;  .ST,  R,  164;  1  Frmn,  496;  nor  lb  ca^cH 
whoro  aflno  is  pavablo  on  the  first  purcliasc  only  within  the  manor,  as  in  the  manors  of  Har- 
row on  the  Hill,  f^.nvdnn,  Lambeth,  and  Richmond:  1  Frem.  496;  1  Show.  80. 
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the  value  of  the  land  for  a  year  and  a  half  Lord  King  directed  an  idsue;  but 
the  House  of  l^rds  held,  that  there  \v<!re  not  t^rma  to  support  a  custora  to  re-  " 
new,  unless  the  fine  had  been  certain  This  ca-^e  was  cited,  and  the  principle 
adopted  in  Lord  •A')ergavenny  v.  Thomas.  Here  two  cases  are  directly  in 
point  to  the  principle,  and  wo  suhscribe  both  to  the  reason  and  to  the  authority 
of  the  decisions.  We  are  therefore  of  opinion  that  the  direction  of  the  judge  at 
the  trial  was  perfectly  right,*     Rule  discharged. 

3.  Gr^vt  v.  Astke.  T.  T.  1781.  K.  B.  2  Doug.  722. 

This  was  an  action  ofasstimpsit  by  the  lord  of  a  manor  against  A.   B.  for  the  And  here  it 
fines  assessed  on  his  admission  to  certain  customary  tenements,  and  which  *?*^  **•  "• 
fines  were  stated  to  be  arbitrary.     A.  B.  had  been  admitted  in  fee,  on  the  ?'      * 
death  of  his  father,  to  all  the  above  copyholds,  upon  which  admissim  a  fine  of^ii^r^  ij,^ 
98/.  Ids.  4c{.  was  assessed,  which  appeared  to  be  two  year's  improved  value  of  fine  miut 
the  tenements,  aflcr  deducting  2/.  19s.  Sd  for  two  year's  quit  rents.     The  lord  oot  ezoeed 
of  the  man  »r  not  having  dedacted  any  thing  for  land  tax,  A.  B.  who  pleaded  ^he  valno 
the  general  issue,  paid  84/.  5.?.  8/.  into  court,  upon  the  common  rule.     The  */ v*? l**^» 
cause  was  tried,  and  a  general  verdict,  &c.  was  found  for  the  lord  of  the  man-,|^t  neoewa 
or,  with  .98/.  iSs,  Ad  damages,  subject  to  the  opinion  of  the  court  on  a  case,  ry  to  mak* 
in  which,  the  question  was,  whether  the  lord  <if  the  manor  was  bound  to  al-aoy  dedao 
low  anv  sum  for  land  tax  out  of  the  fine;  if  he  were,  a  nonsuit  was  to  be  enter- 5"^*«»  ^^  ' 
ed;  and  if  not,  the  verdict  to  stand.  >"K  <!?* 

i^er  Lord  Lougjibo rough.  This  question  was  truly  considered  as  of  great 
concern  to  the  public  at  large  It  has  undergone  a  very  deliberate  examina- 
tion, and  we  are  all  of  opinion  that  the  lord  of  the  manor  is  not  bound  to  make 
any  deduction  for  the  land  tax  out  of  the  fine  due  for  admission  on  a  descent, 
which  is  the  present  case.  The  grounds  which  led  to  this  determination  lie  in  [  486  ] 
a  very  narrow  compass.  In  the  first  place,  the  land  tax  is  annual,  and  howev- 
er probable  its  continuance  may  be,  there  can  be  no  legal  presumption  as  to 
the  fiiture  intentions  of  the  legislature,  and  there  can  be  no  deduction  by  an- 
ticipation of  an  uncertain  futu  e  burthen  In  the  second  place,  the  tax, 
though  commonly  called  a  tax  upon  land,  is  not  in  its  nature  a  charge  upon 
land;  it  is  a  tax  upon  the  faculties  of  man,  estimated,  first,  according  to  their 
personal  estate;  secondly,  by  theofiices  they  hold;  and  lastly,  by  the  land  in 
their  occupation.  The  land  is, but  the  measure  by  which  the  faculties  of  the 
person  taxed  are  estimated;  and  when  it  is  intended  by  the  legislature  that  the 
burthen  shouldmot  ultimately  rest  upon  the  person  charged,  a  power  of  deduct- 
ing is  given  him  by  the  act,  as  in  the  case  of  rents  and  other  certain  outgoiogs. 
But  no  deduction  is  allowed  for  fines  which  are  uncer'ain.  In  the  last  place, 
this  claim  being  new,  and  there  being  no  precedent  nor  instance  to  support  it, 
the  usage  of  almost  a  century,  is  a  strong  proof  that  no  -<uch  deduction  ought 
to  be  made,  and  am  >unts  to  a  contemporary  and  permanent  exposition  of  the 
land  tax  acts  in  favour  of  the  lord. 

*,And  even  in  the  case  of  reRewable  copyholds  for  lives,  where  the  custom  allows  the 
copyholder  to  pat  in  more  than  one  life,  the  lord  iis  boand  to  two  years  value,  for  their 
each  life  is  considered  as  a  separate  admission;  and  it  would  be  onja<it  to  the  lord  if  it 
were  otherwise,  and  qoite  an  inconsistency,  as  a  copyhold -for  lives  would  in  that  case  be 
more  valuable  than  a  copyhold  of  inheritance,  where  the  heir  or  devisee  is  subject  to  a  fine 
on  admission. 

t  When  a  person  is  admitted  to  an  estate  in  remainder,  the  fine  is  asaally  one  half.    Bat 
a  tenant  for  life  must  pay  the  whole  fine,  equally    as  if  he  were  tenant  in   fee,   in  caseau 
where  the  heirs  are  finable;  for  the  admission  of  a  tenant  in  fee  is  only  the  admission  of  an 
individual;  and  when  he  dies,  his  heir  must  be  admitted  again. 

In  some  manors  the  fine  usually  taken  for  two  live^,  is  as  much,  and  half  as  much,  08 
for  one  life;  and  the  fine  for  three  lives,  is,  as  much,  and  half  as  nruch  as  the  fine  for  two 
lives.  If,  therefore,  the  fine  taken  for  one  life  be  300/  ,  the  fine  for  two  lives  woold  be 
450/,  and  that  for  three  lives  525/.  In  filling  up  lives  in  reversion,  the  life  or  lives  in  pos- 
session must  be  taken  into  account.  Thus  to  add  a  third  life  to  two  lives  previously  exist- 
ing, the  fine  should  be  76/.;  to  add  a  second  life  to  one  life  previously  existing,  il  should  ba 
150/. ;  and  to  add  two  lives  to  one  existing  life,  it  would  be  225/.  But  this  most  be  on- 
derstood  of  persons  taking  successively,  or  one  after  another;  for  if  they  take  U  joint 
tenants  or  tenants  in  common,  it  w^tild  be  difierent. 
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Agnio.         4.  PKRKijis  V.  Titus.  T.  T.  1686.  K.  B.  2  Show.  607;  S.  C. 3 Mod   132; S.  C. 
ihoagbihe  3L^y,  255-  s,C.  Comb.  43;  S.   C.   Carth.  Il2;    S.  C.  Skin.247-,  S.  C. 

fine  may  be  Lilly's  Ent.  371,  S  C'  1   Frrem.   494.  . 

^^"ItJur^io       This  was  a  writ  of  error  to  revorse  a  judgmont  in  the  court  of  C   P.,  m  re- 
coMtiiute  a  plev  in,  for  taking  the  plaintirF's  cattle.      The  defendant    avowed  the  taking, 
certaiaty  it  darn  age  feasant.     The  plainliflT  replied  that  the  lands  where,  ^c,  were  copy- 
ia  not  reqai  ^q\^^  held  of  the  manor  of  B.,  the  custom  whereof  was  that  every  tenant  of  the 
site  that  the  ^^j^  monor,  qui  /idmmiw/t/i/,  to  any  copyhold  estate,  should   pay  ayear  s  val- 

tS^fiM       "®  o^*^®  '»"^   ^^^  *  ^°®*     '^^®  defendant  demurred,  and  it  was  argued  that 

should  he    the  custom  was  uncertain.  . 

positively         Sed  per  Cur.     If  it  may  be  reduced  to  a  certainty,  the  end  is   answered. 

fixed.    It    Here  it  may  be  so.     The  value  of  the  lands  may  be  ascertained  by  the  verdict 

will  wiBce^^^jy  s^3e  ,3  Co.  1 ;  Fitz.  Ah,  273;   1  Sir.  652,1042, 1 145;;  Doug.  724, 

•/'S    .l?*730,n;  4Co.  27H;  2  T.  R.   484;  Cro.  Car.    1D6;  Cro.  Eliz.   779;  3  T.  R. 

toiB  •  162;  6  Co.  60;  1  R  >1  Abr.  665-  12  Mod.  141 ;  Ld  Raym  889;   10  Mod.  196; 

fl^lndlw     8  Mod.  297;   11  Mod   68;  2  Vern.  681;  4  Leon.  238;  2  Brownl.  8a;  Nojr. 

STm  be;ii3;Co.  Lit.  59;  Bulst.  32;  Moor.  623;  Hob.  135;  2  Com.  Dig.  40ff-  3  Burr, 

seen  that      1717;  3  P.  Wms  150. 

theEne  5.   Trottf.r  V.  Blake.   E.  T.   1676    KB.  2  Mod.  229. 

may  benn       p^^   q^^      ]y^  ^^^  ^^^  ^^  assessed  which  is  unreasonable.     The  tenant 

tlwigh  the^had,  therefore,  a  right  to  withhold  payment  until  he  ascertained  what  amount 
fine  be  re    was  really  due. 

[  487  ]    6.  Wheeler  v.  Hoi^our.  M.  T.  1661.  K.  B.  T.  Raym.  42;  S.  C.  1  Keb. 
garded  as  '         154;   1  Sid.  58. 

arbitrary,  it  J^  fin©  ^as  assessed  upon  the  defendant  upon  his  admittance  as  a  tenant  of 
"'hli'*^  the  manor  of  L.  in  two  years'  purchase  at  the  time  of  the  assessment;  he, 
iT^rt'ca  however,  refused  to  render  more  than  three  years'  quit  rent,  assigning  as  a 
sesbe  a  rea  reason  that  the  tenants,  by  the  custom  of  the  manor,  were  not  compelled  to 
sonable  pay  a  fine  which  was  uncertain.  The  lord,  in  consequence,  entered  for  a  for- 
one.  feiture.     The  Court  decreed  that  no  forfeiture  had  been  incurred,  and  said:  if 

And  abonld  indeed  it  had  appeared,  on  the  matter  being  brought  into  court,  that  the  fine 
the  fine  be  g^  assessed  was  manifestly  reasonable,  and  that  the  tenant  had  objected  to  it 
anreasona  ^j^j^^uj  g^^^  cause,  the  law  would  not  allow  him  to  shelter  himself  under  any 
tb^'copy  alleged  doubts,  but  would  declare  it  as  a  forfeiture  of  the  tenement  on  which 
bolder  hat  the  fine  was  assessed.     However,  the  Court  are  not  rigid  in  this  respect,  but 

tood  oause  allow  much  latitude  to  the  tenant's  discretion.  If  no  sinister  intention  be  ap* 
>r  thinking  parent  on  the  part  of  the  tenant,  the  law  will  not  prevent  his  refusal  to  operate 
it  to  be  80,  jQ  ijjg  detriment,  though  the  fine  prove  eventually  not  to  have  been  excessive. 
fieTo^pay^-  Rex  v.  Bought.  E.  T.  182.^  KB.  1  B  &  C.  565;  S.  C.  mm.  Rex  v. 
it.  THE  Lord  and  Steward  of  Meer  and  Portov,   -  D.  &.  R.  824. 

And  so  The  return  to  a  niandamns^  to  a  lord  of  a  manor,  to  admit,  showed  a  custom 

anzioaa  that  a  purchaser  -not  being  a  customarv  tenant)  of  any  estates  within  the  ma- 
have  the  nor  should  pay  a  certain  fine;  but  if  he  were  tenant,  then  a  much  smaller  fine; 
courts  been  and  charged  that  the  purchaser  of  the  equity  of  redemption  of  a  customary  es- 
ihe'^enant  **^®'  intending  to  purchase  the  legal  estate,  had  purchased  the  smaller  estate, 
(althoagh  *^  which  he  sought  to  be  admitted,  m  order  to  defraud  the  lord.  It  was  con- 
still  snbser  tended  that  the  return  was  bad ;  for  that  such  second  purchase  might  be  made 
▼lent  to  in  order  to  avail  himself  of  the  custom  in  favour  of  the  tenants  o^  the  manor, 
the  lord)  reXhe  Court,  in  awarding  a  peremptory  mnndamm^  now  said:  it  appears  from 
™^^dth***  ^^®  ^^**  stated,  »hat  a  party  who  had  contracted  for  the  equity  of  redemption 
r^b  of  ^^^  customary  estate,  meant  at  a  future  time  to  purchase  the  legal  estate,  and 
bifl  caprice*  entitle  himself  to  be  admitted  to  it.  In  the  mean  time  he  might  rightfully  ob- 
ond  no  Ion  tain  a  smaller  estate,  in  order  to  avail  himself  of  the  custom  in  favour  of  cus- 

ger  liable  ternary  tenants  of  the  manor.  It  will  always  be  a  question,  whether  the  por- 
to  be  efieot  . .  ^ 

•d  bv  his         *  Whether  the  fine  may  be  certain  or  uncertain  must  he  decided  by  the  rolls  of  the  ma- 
mere  op       1^0"*  ^  P°)"<>  3^>  'I'oth.  167:  Toth.   Ill;  and  length  of  time  will  not  establish  certainty^ 
tijEOial  exac  '^  ^  variation  can  be  proved  by  more  ancient  entries,  the  law  presaming  that   a  fine  is  no- 
certain  until  the  contrary  be  shown;  nor  will  a  few  contradictory  instances  be  evidence  eU 
tbier  way;  ibid. 
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base  of  the  smaller  estate  be  fraudulent  or  not;    but  that  relates  to  the  pur  -tionj,  that 
chase,  and  not  the  objfct  with  which  it  is  made.     If  the  purchase  be  merely  ^^«y  baf«, 
colourable,  it  is  fraudulent;    but  nothing  of  that  kind   being  stated,  we  can-*°  ^^  *^ 
not  say  that  there  is  any  fraud  in  the   present  case.     But  even  admitting  f^JJ,*"^®  ^ 
that  the  second  purchase  were  fraudulent,  it  is  by  no  means  clear  that  the  re- lowed  him 
turn  would  be  msufficient;  for  when  the  party  applied  for  admittance  to  the  to  decrease 
larger  estate,  the  lord  might  demand  the  same  fiiio  that  would  have  been  pay-  *h«  amoant 
able  if  the  second  purchase  had  not  been  made ;  berausc  a  fruad  cannot  assist  o^»  fin«  ^y 
the  party  making  it.— See  2  T.  R.  434;  3  M  .d.  2Z\ ;  3  P.  W.  360;  11  East, *rl!tl  nP 
186;lEast,6^2;4Co27.a.  .     '  'S.ld 

8.  Lord  North  v.  Stanway.  H   T.   1803.  C.  P.  3  B.  &  P.  346.  |    488  j 

In  support  of  an  action  by  the  lord  of  a  manor  Hir  fees  due  on  the  admis-he  been  a 
sioD  of  the  defendant  to  certain  copvhold  premi-ifis,  h^lderi  of  the  manor,  the  freeholder, 
entry  on  the  conrt-roll  was  produced;  bv  whirh  ir  ap,»eared  that  the  lord  had  '^^"'^  ^^^ 
assessed  a  fine  of  10 )/.,  but  had,  by  special  favour,  remirfed  40/.,  wherebv  it  been  Iom 
was  reduced  to  60/.     The  jury  gave  a  verdict  for  60/.     A  rule  nisi  was  ob-Honed. 
tained  to  enter  a  nonsuit,  on  the  ground  that  as  the  assessment  was  in  fact  for  ff  the  lord 
100/.,  and  as  the  remission  of  part  of  the  fine  did  not  aflect  the  original  assess- shoald  be 
meat,  the  findiag  of  the  jury  must  render  the  asf^essment  illegal.     The  Court  unreaaona 
concurred.     Rule  absnlute.     See  13  Co.  1 :  3  P.  Wma.  157;  2  Ch.  Rep,  76:  *>'«  »«>  *>» 
Willes,  404;  sed  vide  Carv,  4.  38,  demanda, 

is  generally  auessed  by  the  ho'naije.*     Bat  if  no  anch  ooatom  exist,  the  reaaonableneM  if -hr°R«^^ 
of  the  fine  ahall  be  determined  on  action  brought,  t  ° 

(c  I)  •As  h)  fin$e99insc  8uch fines. X 
I .  It  belongs  of  common  right  for  the  4ord  or  steward  to  assess  the  fine;  but  it  belong 
&  custom  that  a  copyholder  for  life  in  exiremis  may  nominate  his  successor  to  of  right  to 
have  the  copyhold,  paying  a  reasonable  fine,  to  be  agreed  upon  with  the  lord,  the  lord  or 
or  if  that  fail,  to  be  as«?essed  by  the  homage;  and  another  custom,  that  a  copy,  ■♦•ward  to 
holder  for  life  may  nominate  one  or  two  that  shall  have  the  copyhold  lands  af- 1"^  *? 
ter  his  death   for  a  fine,  to  be  as  essed  by  the  homage,  if  they  cannot  agree  th*'gJJ|j,|J 
with  the  lord;  have  been  adjudged  to  be  good  customs;  see  Vov.  2;  1  Roll,  thehomagt 
Rep.  48;   1  Freem.  434.  pi.  569;  Crv  Jac.  3i3;  4  M   Si  S.   180.  '  or  othera 

2.  Lord  \orthwick  v.  Stanway    H.  T.   1805    K.  B.  6  Eeast,  56;  S.  C.  m^y  do  • 

2  Smith's  Rep.  t>25.  "o-^ 

This  was  an  action  of  assumpsit^  to  recover  a  sum  due  for  a  fine,  on  an  ad- J-  ^-f^L " 
mission  of  a  copyhold      It  appeared  at  the  trial  that  the  defendant  had  been  j^^^  remits 
admitted,  and  that  the  value  of  the  land  had  been  proved,  and  the  defendant  a  part  of 
had  entered  as  tenant  to  the  premises  >n  question,  at  and  under  the  yearly  rent  the  fineda# 
of  Is.  and  the  customs  and  services.  •  The  lord  of  the  manor  then   assessed  <^  idmis 
TOOL  as  a  fine,  and  out  of  his  grace  and  favour  remitted  40/.     The  fine  had  "®°» **•  **** 
•been  demanded,  and  on  its  non-payment  this  action  was  brought.     It  was  ob-"^!  ^^^^^ 

*  1  Roll.  Rep.  18;  1  Freem.  49,  n.  ^^^^^  ^^ 

i  But  it  is  not  necessary  for  the  lord  to  aver  that  the  fine  is  reasonable,  as  the  unreason n-  ^u  ^^  ?^  . 
Iileneaa  of  it  must  be  sliown  by  the  copyholders;  Hob.  135;  Lex  Cu«t.  161;  6  East.  56;  S.  ;J®  '°IJ";  •* 
C.  2  Smith's  Rep.  2*45.  ^  ^^  therofth* 

A  bill  in  Chancery  cannot  be  brouffht  by  a  copyholder  to  be  relieved  against  an  excessive  ^''K'****  ■■ 
fine,  for  that  ou^ht  to  be  tried  by  the  jury.     But  a  bill  will  lie  to  settle  a  general  fine,   to  be  J?"?*"* 
paid  by  all  the  copyhold  tenants  of  a  manor,  in  order  to  prevent  a  multiplicity  of  suits:  3  P.  *"®  *"*•>  •* 
Wras.  155;  Ca.  Temp.  King.  74;  1  Atk.  282;   I  Eq.   Ca.  Abr.  16'.^,  pi.  4;  Bulst.  41;  Fin. 
Rep.  154.     But  where  a  few  tenants  of  the  manor  brought  a  bill  against  the  lord  to  settle 
the  customary  fines  on  death  and  alienation,  and  an  issue  was  directed  to  be  tried  at  law, 
whereupon  the  fines  were  determined,  the  Lord  Chancellor  held  that  all  the  tenants  of  the 
'manor  should  be  bound  by  this  determination,  for  if  tliey  wero  all  to  be.  made  parties,  thers 
Would  be  abatements;  1  Eq.  Ca.  Abr.  1G3;  and  see  1  Bro.  C.  C.  200. 

}  Where  the  fine  is  regularly  assessed,  it  need  not  bo  entered  on  the  rolls,  but  there  must 
be  a  demand  of  such  fine,  and  that,  of  the  person  of  the  tenant,  by  the  lord  or  his  steward; 
Hob.  133;  2  Mod.  229;  Skin  249;  6  East,  06. 

^  As  the  fine  does  not  become  due  till  the  tenant  it)  actually  admitted,  it  cannot  of  conse- 
anence  be  assessed  or  imposed  till  then,  in  cuscs  where  the  lord  is  compelled  to  admit.  If 
ttie  lord,  indeed,  be  not  compelled  to  admit,  the  fiae  must  of  course  bo  agreed  upon  in  lho 
pierioas  treaty;  see  I  W^tk.  314. 
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the  re-M  jected,  that  the  lord  had  not  entitle  d  himself  to  the  fine,  there  being  no  entry 

sessraent,  thereof  on  the  roils  of  the  cDurt,  which  it  was  insisted  was  not  necessary, 

had  been  p^^  ^^^^^     t^q  authority  has  been  addurod  to  show  tl  at  this  outiht  to  have 

wJ^K  been  put  on  the  roll,  and  there  is  a  vrry  g  .od  reason  \vb    it  should  not  appear; 

^  fi      be  ^^^  '♦  *s  the  practice  of  the  lord,  for  mercy  and  or  her  reasons  to  remit  the  fine, 

*  and  it  might  then  be  very  inconvenient  t')r  him  t  .  have  it  stated  on  the  court 


rolls,  in  order  to  conclude  himself  on  anotlirr  adrnissi  n. 

3.  Grant  V.  Arstle.  T.  T.   1781.  K.  B.  ^2  D  uf    ''"'-^ 


certain  or 
nncertdio, 

care  mast  3.  Grant  v.  Arstle.    1 .  T.    1781.   K.  15.  ";.' 17  ug.  •  r^i:. 

be  taken,  In  this  case  a  writ  of  error  was  brought  The  error  as-^igned  was,  that  one 
*^*^'tb"  e  g^*^^  ^^^  ^^^  ^®^"  assessed,  and  was  claimed  as  a  fine,  1  r  divers  distinct  and 
be'several  separate  customary  tenements;  whereas  by  the  law  of  the  land  separate  and 
-tenomenta  distinct  fines  ought  to  be  set  and  as.sessed  upon  each  several  and  respective 
beld  by  the  tenement.  The  superior  court  all<»wed  that  the  error  was  material  .t 
same  per  gQQ^  the  fine  mast  be  assessed,  and  demanded,  for  (he  tcneincnls  severally.* 
Iniome  ma  {d  I)  •^s  to  the  (ime  of  puymvni.'i 

nora,  it  ia  Champian  v.  Atkinson.  M.  T.  '1672.  K.  B    3  Keb.  90. 

•oEtomary,      j^j  ^^iis  case  evidence  was  adduced  t"  show  a  cu-tom  ot  copyhold  tenants  ot 
the  fine**an*^®  manor  of  A.,  not  to  pay  fines  upr  n  lands  coming  to  them  during  their  mino- 
til  the  ten    Hty,  untii  they  reached  the  age  of  21 .     Th(*  Court  held  it  good. 
aotiaoffall  (el)  As  to  the  pf  'ce  irhrre  the  fims  are  lo  bt  paid, 

w.§  Yaxley  V.  Raiver.  E.  T.   1895.  K.  B.   1  Ld.  Haym.  45. 

I  490  1        In  (bis  case  it  if*  said  that  tho  lord  may  appoint  a  place  lor  payment  out  of 
It  wonid     ^^Q  manor,  though  such  appoi^atment  would  not  hv  g  od  in  case  of  ibrfeiture.',| 
aeem  tnat    ^y^^  place  appointed  for  the  pay  ment  of  a  fino  should  be  vviihin  the  manor. 
^.  f  \^   Pavmvnf  of,  wLfh  r  a  ri(,t<isite  o/  hUt\ 

SwTa  no*t  Graham  v   Sime.  H.  T.  1801    K.  B    1  East,  632. 

dae  until         The  Ceurt,  referring  to  the  rases  of   IJ   bart  v.  Hammond,  4  Co.  28.  a; 
admit  It  d  Rex  v.  the  Lord  of  the  Manor  of  Hendon   3  T.  K.  484.  said,  that  no  fine 

taace,  the   was  due  to  th<   lord  till  affer  admittance;    and  that  consequently  the  plaintifi  's 
title  ia  com^iti^  ^^i^g  complete  before  the  fine  was  due. 

onVw  ^^  ^^  *^'  '^'  '^^^  apnoHionnn'f  offices, 

moot  of  it.  If  on  the  admission  of  a  parti<ula»-  tenant  the  ivhcle  fine  be  actually  paid,  no 
portion  can  be  due  on  the  admission  (f  the  rcn»ainder  man.  But  it"  a  part  ot 
the  fine  only  be  imposed  on  the  particular  tenant,  the  residue  may  be  assessed 
on  the  person  in  remainder.  But  although  th^^  lord,  admitting  a  tenant  for 
life,  may  apportion  the  line,  he  cannot  remit  it  to  the  tenant  tor  lit^  and  charge 
the  whole  to  the  remainder-man.  Tiie  re«eipt  of  a  fme,  however,  upon  the 
admission  of  a  tenant  for  life,  does  not  discharge  those  in  remainder;  the  lord 
may  assess  the  whole  fine  on  him,  leaving  the  apportionment  to  be  settled  be- 
tween himself  and  those  for  whose  benefit  his  admission  enures;  sec  1  Burr* 
2l!K;   1  Vent.  260;   13  Ves.  25.3;  el  vide  ante,  p.  485. 

(A  1)   Consequences  (if  non-paymeni. 
If  the  fine  be  not  paid  by  the  parties  claiming  title  to  the  premises,  the  lord 

^  And  there  ia  no  distinction  in  this  respect  beween  a  customary  heir  and  a  surrenderee. 
BOr  ii  it  material  for  this  purpose  whether  the  admi.s8ions  be  conthined  in  one  or  several 
copioa;  Cro.  Eliz.  779;  4  Co.  28.  a;  (  o,  Cop.  s  56.  tr.  ISO;  Gilb.  Ten.  2i8. 

t  If,  therefore,  there  are  three  acres  severally  held,  there  must  Ue  then  several  fines. 
And  if  those  threo  acres  so  held  be  surrendered  to  the  use  of  A.,  A.  on  his  adrniK^ion 
most  pay  three  fines,  as  the  surrenderor  had  done  before  him.  So  if  several  copyholds  es- 
cheat to'the  lord,  and  he  request  ihent  to  he  held  by  ihr  ancient  services,  they  shall  be 
MTerally  held  as  they  were  before  the  escheat,  and  consequently  there  must  be  several 
fines;  4  Co.  27.  a.  28.  a;  Dig,  722. 

t  It  has  been  seen  (ante,  p.  449.)  that  where  the  fine  is  certain,  the  tenant  is  bound  to 
jiay  it  immediately  upon  his  admiitance;  otherwise  where  it  is  uncertain,  because  as  the 
copyholder  cannot  tell  what  the  lord  will  assess,  it  would  be  iiupo.^sible  for  him  lo  provide 
the  precise  sam,  therefore  he  will  be  allowed  a  convonicnl  time.  If  the  lord  assess  an  nn- 
corlain  fine,  when  in  truth  it  is  certain,  the  tenants,  to  prevent  forfeiture,  should  tender 
what  he  coneeiver*  the  certain  fine, 

^  §  Sometimes  the  fine  is  not  payable  until  the  suciicding  genera!  court,  or  some  fixed  pe- 
riod after  the  admission;  Lex  Cust    162;  Cro.  Fliz.  351.' 

II  Hnt  this  doctrine  seems  questionable,  as  it  does  not  appear  thai  the  lord  can  in  any 
case  oblige  the  tenant  to  go  out  of  the  manor,  except  it  b  to  h  court  within  the  same  hon- 
onr  by  cmtowi  4  Co.  26.  b.  27.  a;  Cro.  Car.  367;  Co.  Litt.  58,  a;  and  see  1  Watk.  318. 
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or  steward,  it  is  said,  may  refuse  to  admit  his  surrenderee  upon  a  surrender 
taken  by  one  or  more  tenants,  •rthe  bjiilifr  of  a  manor,  where  a  custom  to 
that  eilect  exists,  until  the  fine  due  on  his  admission  be  paid. 

^mflif.   On  other  oicasintts 
1.  YAXLEY  V.  Rmnrr.  E.  T.   HUKO    K   B.   I  Ld.  Ravm. 

In  an  action  of  debt,  brought  to  recover  a  fine  for  licence  to  assign  copyhold  The  last 
lands,  the  olaintiff  stated  that  there  is,  and  from  time  whereof,  tS'c.  was  a  cus-^'"*  ^^ 
torn  within  the  manor  of  Y  ,  that  all  the  copyholders  within  the  same  manor    ?*'iq^i   ? 
have  used  to  pay  to  the  lord  of  the  said  manor,  up  »n  every  alienation  of  the  mention Jj 
said  C(»pvhold  lands,  a  fine  for  licence  to  alien;  that  the  plaintiff  was  lord  of^re  those 
the  said  manor,  and  that  defendant  was  cops  holder  of  the  same  manor;  and  which  be 
that  the  plaintiff  gave  licence  to  the  defendant  to  alien;  for  which  the  plaintift  come  doe, 
assessed  so  much  f  r  a  fine,  and  appointed  a  day  for  the  defendant  to  pay  it  at  ^  L*^**,°**f 
Y.;  that  the  defendant  aliened,  and  did  not  pay  the  fine  to  the  plaintifl;  **y  to  eni    w' 
which  an  action  accrued  to  the  plaintiff.     The  defendant  imparled,  and  plead- ^^  the  tea 
ed  a  tender  as  to  part,  and  nil  dehcf  as  to  the  remainder.     To  which  the  plain-  ant  to  do 
tiff  replied,  that  the  defendant  should  not  be  permitted  to  plead  a  tender  afler  certain 
imparlance;  and  the  defendant  rej'ined  nil  tit  I  record  of  imparlance;  on  which  *ct»,  as  al 
a  verdicf   was  found  for  the  defendant;  and  f*)r  the  plaintiff,  on  the  plea  of  w/*®?'  ***     ^ 
(khet.     It  was  moved  in  arrest  of  judgment,  that  it  ought  to  have  been  alleged  ™"*' 
in  the  declaration  that  the  monev  was  pavable  at  Y.,  within  the  manor,  in  de- 
fault of  which  the  declaration  was  bad     for  it  appeared  it  was  to  be  paid  at  Y., 
which  was  not  said  to  be  within  the  manor;  and  the  case  of  Grey  v.  Ulisses, 
in  Latch.  1 J2,  was  cited.      But  the  plaintiff's  counsel  argued,  that  that  case 
was  different,  inasmuch  as  the  rent  was  pa  able  on  the  land;  but  in  this  case 
the  fine  was  collateral;  and  that  the  Court   especially  after  verdict^  would  not 
intend  that  the  place  was  out  of  the  manor,  for  it  would  be  attended  with  ma- 
ny inconveniences.     To  which  the  Court  agreed;  observing  at  the  time,  that 
had  it  been  for  a  forlVituro  it  might  have  been  dilferent 

2.  Rex  v.  the  Loup  and  Strwauos  of  the  Manor  of  Water  Eaton,  M.  T.  g^^  j^  j^^ 

1804.   K    B.   ^2  Smith's  Rep.  54.  been  seen, 

A  rule  had  been  in  this  case  obtained  for  a  numdarmts,  commanding  the  a  copyhold 
lord  and  ste  yard  of  the  manor  of  F    to  h'^^ld  one  or  more  customary  court  or  tenant  for 
courts.     It  now  appeared  that  the  terms  of  the  rule  had  been  co-extensive  "^®*  "» "* 
with  the  copyholders,  who  had  been  the  applicants,  complained  of  J^^^smuch  ^^^^^j^  1^* 
as  their  real  object  was  to  have  a  court  holden  to  enable  them  to  get  re-ad- c^on,^*  ^J 
mitted  to  copyholds  which  they  had  held  f  t  lives  then  extinct,  upon  payment  a  renewal 
of  certain  fines,  according  to  the  custom   >f  the  manor,  and  take  such  surren-of  the  ea 
dor  as  should  be  made.    The  rule  and  writ  not  being  similar  in  effect,  the  Court  *?**»  •^•'' 
now  quashed  the  latter;  and  observed:  there  may  be  some  things  which  are |.~®  *f**"ftj 
implied  as  a  sort  of  incidents  to  a  mandamus^  but  here,  they  are  totally  dissi-u^^^  „p^n 
inilar.  the  pay 

(b)  Connected  wilh  the  simccs  he  owes  to  his  Im^d.  meat  of  cer 

[a  \)  As  to  fealt]!,  tain  finea. 

Fealty  signifies  the  oath  which  was  administered  to  every  tenant,  both  free-    f  492  J 
holder  and  copyholder,  upon  his  admittance,  to  become  a  faithful  tenant  to  the  The  tenant 
lordt        '  oaght.ifit 

1  J  ^    1     ■*  generally 

*  To  support  the  right  to  such  a  fine,  a  special  costoni  must  be,  noweve«^,  proved;  for  by  Jq^^^  i© 

general  custom,  fines  are  only  due  on  admisnions;  Co.  Cop.  a.  56  p.  127.  ^^^  ^li^ 

t  It  shonld  seem  that  any  lord  who  has  power  to  dmit,  has  power  to  take  fealty.  It  ^^yj^  ^f  ^^^ 
may  be,  however,  administered  by  his  steward  or  bailiff;  Co.  Cop.  a.  20;  Litt.  s.  42.  Biit|_. 
the  tenat  connot  mako  his  fealty  by  another,  for  a  person  cannot  swear  by  attorney;  Co. 
Litt.  68.  a.  So  fe-Ity  cannot  be  done  by  an  infant  either  personally  or  by  guardian;  2 
Imrt.  1 1 ;  Co.  Litt.  65.  b.  and  n.  4.  But  it  should  seem  that  a  feme  covert  should  be  sworn; 
1  Watk.  265.-  seti  vide  Co  Litt.  66.  n.  and  b.  A  lessee  for  xears  cannot  swear  fealty  .be- 
cause he  neither  holds  by  copy  nor  the  manor,  Co.  tr  16.  Joint  tenants  do  fealty  and 
and  homage  jointly;  Co.  Litt.  676;  bat  coparceners  do  homage  by  the  eldest  sister;  ib.  67. 
a.  If  they  make  partition,  then  every  one  shall  do  homage,  because  it  would  not  then  be 
una  sed  diversa,  hareditas.  Noy.  24.  And  by  Lord  Coke,  (Co.  Litt-  67.  b.)  if  there 
bo  two  coparcemers  or  joint  tenants  of  a  seignory,  if  the  tenant  doth  homage  and  fealty  to 
^ue  of  them,  ho  shall  be  excused  against  the  other. 
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(b  \)  Jhto  suU  of  court. 
And  do  Every  copy  holder  is  bound  to  aUcnd  the  lord's  courts,  and  to  perform  the 

■"•*»       ,    duties  of  a  homager.* 

(c  n  A^  to  rtn'j. 

The  reservations  of  rents  U54iia11v  ntade    crenerallv  denominated  quit-rents) 

Pay  his       qjj  the  orignial  grant  of*  copyhold  lands,  was  sometimes  made  in  money,  and 

^^r^jcTi^V  sometimes  in  corn,  or  the  like.     It  is  c-sential  to  the  title  to  these  rents,  Hhat 

L  "^^'^  J    they  should  have  been  paid  immemorially,  and  without  variation  j  Co.  Litt. 

149.  a   and  b;t  sed  vide  Giib.  Ten.  200 

Id  P  Ai  to  heriots  and.  reliefs. 
And  heri         Besides  a  fine,  there  is  also  a  custom  in  many  manors,  that  upon  the  death 
ote,  and  re  ^f  ^y^^y  copyholder,  though  only  for  life,  the  lord  becomes  entitled  to  bis  best 
beast,  or  avertnm.     So,  by  custom,  it  may  be  due,  upon  the  surrender  or  alien- 
ation of  the  tenant.     In  some  manors  it  is  the  chattel,  under  which  a  jewel  or 
piece  of  plate  is  included;  but  it  is  alwa  "s  a  personal  rhattel,  which,  immedi- 
ately on  the  death  of  the  tenant,  being  ascertained  by  the  option  of  the  lord, 
becomes  vested  in  him  as  his  property,  and  is  no  charge  on  the  lands,  but 
merely  on  the  goods  and  chattels  of  the  tenant;  see  1  Cruise's  Dig.  3'id;  2 
Watk.  127;   1  Scriven,  422;   and  Fish,  on  Cop.  71. 
The  »tew  ^^)    Connectfd  toitk  the  steward^s  fees.^ 

ard*«ftea,      '  1.   Searle  v.  Marsh.    1778.   K.  B.   IV.  P.  MSS.^  Fisher  on  Cop.  282. 
like  the  It  appeared  that  several  copyhold  estates,  held  under  distinct  titles,  had 

lord*fl  fines,  i)^g„  included  in  the  same  copy.  The  question  at  the  trial  was,  whether  ne- 
on  adiDit     parate  fees  were  due  in  respect  of  each  parcel  of  the  copyhold  property.    Lord 

established  Where  a  tenant  cannot  attend  pereoiially,  and  is  therefore  admitted  by  attorney,  or 
by  cuBtoin,  where  the  tenant  is  an  infant,  or  a  remainder  man,  bis  fealty  is  respited,  nntil  he  can  ap- 
and  vary  in  pear,  and  is  competent  to  tak(»  the  oaih;  and  this  sometiiies  on  payment  of  a  costomary 
almost   evef«e;see  I  Watk.  266:  and  )  Scriv.  415. 

ry  manor.  ^s  the  allegiance  or  homage,  which  was  formerly  deemed  so  essential  on  the  admittance 
It  is  gener  of  a  new  tenant,  ceased  with  th^  abolition  of  military  tenares.  so  the  introdaction  of  an 
ally,  now  oath  of  fealty,  in  imitation  of  it,  appears  to  have  been  lioth  useless  aod  indiscreet.  It 
ever,  sap  might  be  well,  therefore,  thar  the  fealty  should  be  commoted  in  all  cases  by  a  small  pay- 
posed,  that  ment.  and  be  entered  a«4 respited;  Co.  l>itt.  68.  b,  n.  5.  and  there  can  be  no  doabt  that  a 
the  estab  coart  of  equity  would  relieve  against  a  forfeiture. for  refai*ing  to  tdke  an  oath  so  very  anne- 
lished  cus     cessary  nt  this  day ;  see  1  Scriven,  415. 

tomnry  *  This  oiust  he  done  by  every  pennn  who  holds  by  copy,  however  small  the  intereait  ha 

ftev,  of  .  claims.  Hut  the  lessee  of  a  coppholder  is  not  bound  to  do  so,  for  he  takes  a  common  law 
and  not  a  copyhold,  interest; 2  Watk.  174.  A  femnle  copyholder  shall  do  suit,  if  she  bo 
sole,  or  a  widow;  but  if  she  be  under  constntint,  her  husband  shall  perform  it  for  her.  So 
the  widow  sh'-ill  do  Huit  for  her  free-bench,  and  ihe  husband  for  bis  curtesy;  2  Watk.  175; 
but  a  widow  is  not  allowed  to  nit  on  the  homage  to  try  issues  in  a  court  baron,  where  the 
suitors  ore  judges,  F.  N.  B.  159.  An  heir  shti II  not  be  sworn  upon  the  bonrnge  before 
admission,  for  before  admission  be  is 'not  a  tenant  to  the  lord  However,  if  the  lord 
or  steward  chooses  to  swear  him,  it  i«hould  seem  to  imply  an  admission.  Though  the  king 
■hould  be  supposed  capable  of  being  a  copyholder,  yet  he  should  not  do  suit,  as  it  would 
be  inconsistent  with  the  majesty  of  his  character.  But  the  king  cannot  be  another  ntan*o 
Tlllein.  So  a  corporation  csnnoi  do  suit,  aa  it  oiust  appear,  by  attorney;  2  Watk.  177. 
And  as  suit  of  court  cannot  be  done  by  attomev,  an  infant  appears  to  be  excused  from  any 
■ervices  durmg  the  period  he  is  in  ward,  nt  least  until  the  age  of  M;  2  Watk.  175.  Joint 
tenant  and  coparceners  being  as  one  tenant  to  the  lord,  shall  do  but  one  suit;  6  Co.  1.  2. 
But  i^does  not  appear  that  they  are  within  the  statute  of  Marlbro'  to  compel  cootribotion ; 
see  52  H.  8.  c.  9;  F.  N.  B.  162;  2  Iniit.  c.  9;  Kitch.  296. 

t  The  doc'rine  of  apportionmen    applies  to  copyhold  rents,  as  well  as  to  rents  of  a  free- 
hold  character;  except  in  the  instance  of  a  bequest,  where,  according  to  the  position  in  the 
text,  it  is  necessary,  that  the  true  and  ancient  rent  be  reserved,  on  again  aobject'mg  the  landa 
to  the  copyhold  tenure;  Hob.  177;  4  East,  289;  2  Show,  398,  n. 

X  Heriots  are  not  peculiar  to  copyhold  estates.  They  are  sometimes  found  attached  to 
freehold  estates,  which  are  held  by  service  and  suit  of  court;  such  freeholds  being  common- 
ly called  suit-hold  estates,  and  are  for  the  most  part  enfranchised  copyfaoldsi^  the  heriot  being 
fitill  due  by  custom.  The  law  relative  to  this  subject  will,  therefore,  be  more  properly  cloi* 
sed  under  tits,  "  Heriot,"  and  "  Relief." 

$  A  custumal  of  the  fees  taken  both  in  and  out  of  court,  on  the  surrender  and  other  acts 
connected  with  transmission  of  (he  copyhold  property  within  die  manor,  is  generally  hand- 
ed down  from  steward  to  steward.  And  it  is  usual  for  the  steward  to  deliver  a  bill  of 
fees  te  every  copyholder  upon  his  admission;  and  fer  all  ^ub»oquent  ects  of  copyliekl 
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Kenyon,  C.  J.  held,  that  it  was  extremely  usolul  in  copyhold  eistatos,  where  whatever 
the  line  was  certain,  and  espectaliv  in  aom^*  na'ts  of  the  kingdom,  '.vhf^rc  thev  n»iar«'H»-e 
are  as  valuahle  as  freehold  e««tates,  as  Ur.'inn  the  <a«ne  a^  estates  ii\  a  revjigti^r!"  ^^  ^"^if 
county      Persons  interested  in  estates  of  ihi?«  nature  ran  applv  to  the  rolls  of*  ;  494  i 
the  manor  to  see  what  the  property  is.  and  how  it  goes  from  hand  to  hand,  of  each  aep 
Nobody  can  show  the  charge  o:)on  it,  unle-^s  it  be  bv  the  rolls  of  the  manor,  arate  copy 
Nothing  can  possibly  aHTect  the  title,  but  what   rolls  of  the  manor.     Nothing  hold;  e?en 
can  possibly  afiect  the  title,  but  what  creeps  in  upon  the  rolls  ^f  the  manor,  »f  ««'•*<«• 
and  such  advantages,  his  lordship  thought,  should  not  be  given  up  for  the  sake  j*^j!  ^t^ 
ofsavingafine.  ilIL'.re  in 

2.   Everest  v.  Gi.yn    M  T.   18 16.  C  P.  G  Taunt.  425-,  S  C.  '2  March,  84.,erted  in 

This  was  an  action  by  the  steward  of  a  manor  for  fees  due  on  the  admission  one  copy.* 
of  the  defendant  to  certain  premises   holden  of  the  manor  bvcopy.    It  appear-  Bat  it  has 
cd  that  the  defendant  had  been  admitted  to  several  copyhold  estate*?,  and  thit  b«<^n  lately 
each  admission  had  been  signed  separately  by  the  defendant's  attorney.     The  <l®<^'ded  m 
defendant,  conceiving  that  the  plaintiff  could  no*  demand  ihe  same  amount  of^\|.V'^*^^ 
fees  for  each  subsequent  admission  as  were  due  on  the  first,  paid  into  court  l}^^^  where 
such  a  sum  as  he  considered  would  reasonably  compf*nsate  the  plaintiff  for  his  no  p,trticn 
trouble  in  making  the  subsequent  admission^;  so')aratel/ charged,  allowing  him  lar  caHtom 
his  full  demand  for  the  first.      It  was  in  evidence  from  one  of  the   plaintiff's®****"*^*^.® 

witnesses,  who  acted  as  steward  for  several  manors,  that  in  case  of  admission  '*®^" -.1* . 
'  ...  noi  entitled 

assurance,  there  can  be  littJe  dilRcuUy  experience'!  in  proving  tho  moicnt  u<>ase  to  fees,    in  as  a  matter 
every  manor  throni^hout  the  kingdom.     When  the  charges  mulo  and  insisted  upon  by  'he  of  general 
steward  are  deemed  exorbitant^  the  copvhoMer  may  briiis  i\n  :ictlon  on  *he  rase,  (vide  post,  right,  to  de 
p,  511)  to  recover  back  the  excess;   an^  it  has  beon  snsg'-"^  e-i.  that  an  indictment  would  lie  |f,and  a  sep 
for  extort'ion'colore  officii.    See  1  Scriv.  442;  2  Walk,  by  Cov.  ID,  n.  arate  fee 

The  fees  payable  for  a  surrender  out  of  court,  are  usually  larger  than  the  fees  payable  on  ^^j.  QQ^h 
R  surrender  m  court:  but  if  the  lo'-d  admit  himself  in  a  i^eneral  court,  no  fee  will,  it  secm>i,  tenement.t 
be  due.     If  he  admit  to  Ftn  extraordin.iry  court,  called  f 'r  the  icoommodation  of  his  tenant, 
then  he  may   describe  to  have  a  certain  fee  for  his  trouble;  Co.  Cop,  s.  33.  tr.  61.     Several 
opinions  respecting  stewards*  fees  are  collected  in  I  Ca.  and  Opus.  *i'*9,  from  which  the  fol- 
lowing are  extracts  :  '*  Custom  is  the  only  support  of  fees  in  copvhold  courtt:,  nothing  is  due 
for  recitals,  nor,  strictly  speaking,  am  thing  for  prenontini;,  more  thuii  2^-  6d.  or  58.  at  the 
most.     The  fee  fur  admission  to  a  single  parcel,  is  but  ^is,  the  re.st  for  the  copy  and  clerk's 
fee.      If 30  years  ago  6b.  8d.  only  was  chargCvl  upon  that  aocour,  the  steward  cannot  justify 
tvkingmbre  now:  os.  for  the  clerk's  fee  is  extravaar.'mt.     By  custom  somethin*?  may  be  due 
to  the  cryer,  and  is  taken  in  all  or  most  manors;  but  ()s.  is  exinivflarint,  and  his  fee  is  nr>t  to 
be  multiplied.     The  fee  for  admission  by  attorney  is  every  where  6s.  8d.  and  but  one  6s. 
6d.  iD|the  whole.     For  respecti/ig  fealty,  nothing;  is  due;  if  the  oath  had  been  administered,  a 
fee  of  6d.  only  would  be  due.     Nothing  is  due  for  prochimations,   those  being  made  for  the 
benefit  of  the  lord,  and  no:  of  the  tenant;  nnd  if  any  thing  is  duo  for  them,  it  is  payable  by 
the  lord,  and  there  is  no  occasion  for  reciting  them.  •    B'lt  if  by  the  cuptom  a  fee  is  due  to  the 
steward  for  proclamations,  2-,  is  sufficient;  und  for  reciting  them,  nothing  m  duo.     Nor  is 
the  steward  entitled  to  any  fee  for  examining  the  title,  unlchK  desired  or  employed  by  the 
tenant  so  to  do,  in  which  case  6s.  8d.  may  be  reisonable;   and  for  reciting  and  enrolling  tlio 
will,  nothing  is  due,  that  being  confide- ed   and  paid  for  in  life  foe   for  julnii^sion  rnd  copy; 
for  this,  the  steward  has  charged  II.  5i«,  which  is  a  very  high  deiufmd;"   1  Ca.  and  Opns.  *^*>i, 
933.» 

"If  any  steward  or  other  officer  of  any  copyhold  court  shall  demand  or  receive  any  fe« 
for  any  surrender,  admittance,  grant,  or  lease,  or' any  other  copy  of  any  court  roll,  without  at 


surrender,  &c.  is  as  soon  as  thes.imc  can  be  prepared  and  made  out,  after  receiving  the  fee 
and  stamp  duty  thereon,  nnd  not  immediately  upon  receiving  the  same;  (5  Gc^ .  3,  c,  49,  s, 
3.  Sucli  steward  or  oilier  officer  of  any  copyhold  court,  shall,  bo  obliged  to  deliver  the  copy 
of  such  surrender,  &c.  to  the  person  entitled  thereto,  or  to  sonic  person  authorised  to  receive 
the  same,  or  to  the  bailiff  (jf  the  manor,  for  the  use  of  Huch  porrion,  within  one  year  from  the 
holding  such  court,  and  shall  not  incur  the  said  forfeiture  till  after  one  year  from  the  d  ly  ot 
holding  tlje  same;   id,  s,  4. 

*  It  is,  ho.vover,  a  vary  general  practice  td  compound  the  fees;  when,  from  the  subdivis- 
ion of  the  property  as  amoni;  tenants  in  common,  an  enfo.ccmeiit  of  the  strict  right  would  bo 
a  serious  hardship  to  the  copyholder.  . 

t  So  a  irteward  cannot,  it  Tssid,  justify  a  demand  of  distinct  sots  of  fees,  on  sufrer.ti^  a 
recovery  of  distinct  copyhold  tenements,  as  it  is  clear  that  the  whole  might  be  inciud-nl  nt 
one  plau)t;  8  Co.  47.  b.  48-  a. 

'  The  date  of  thc«^  opinion.-  U  about  the  year  ^7  P. 
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f  495  I    to  several  copyholds,  he  usually  made  one  admisRion  serve,  to  which  one 
stamp  was  affixed,   and  that  he  usually  charged  Bs.  87.  for  each  8ul)sequeDl 
^  admission,  in  recomi)en8e  f  >r  any  extra  trouble  he  might  have,  th  »ugh  in  most 

cases  50  admissions  might  be  entered  at  one  and  the  same  time;  and  he 
thought  the  sum  paid  into  court  would  be  adequate  to  recompense  the  plain--- 
tifF  It  was  lef*  tothe  jurv  to  say,  if  the  sum  paid  into  court  was  sufficient; 
and  a  p^int  was  reserved  for  the  opii^ion  of  the  court,  they  said:  there  being  no 
particular  stipulation  for  the  price,  the  amount  the  plaintitf  is  entitled  to  de^ 
mand  must  be  determined,  cither  by  the  custom  of  the  manor,  or  on  a  quantum 
meruit^t  for  there  is  no  general  law  for  all  copyholds  j  it  can  only  be  the  particu- 
lar usage  of  each  manor;  and  in  this  case  there  is  no  custom  of  the  manor 
in  evidence;  therefore  the  plaintiff's  right  must  stand  on  qnaninm  mcruUy  which 
as  the  jury  have  disposed  of,  settles  the  question,  there  being  no  right  in  point 
of  law  vested  in  the  plainti  'to  have  a  verdict  for  what  he  lays  Jitle  to.  Rule 
discharged. 

3,  G\RLAVD  v.  Jrkvtx.  T.  T-  18'24.  C.  P.  2  Bing.  273. 
It  was,  in  Per  Cur.  Tho  case  before  us  is  an  action  of  assumpsit  for  money  had  and 
deed,  in  received,  in  which  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
one  ca«j  ^f  t^g  Court  It  will  not  be  necessary  to  state  the  whole  of  the  case:  but  it 
Scntt  E-  tnust  be  mentioned  that  it  is  stated,  that  in  the  manor  of  W.  there  have  been 
T.  1806.-  from  time  immemorial  customary  and  heriotable  copyhold  tenements  of  inheri- 
K,  B.  6.  tance,  held  according  to  the  cust  >m  of  the  manor.  That  there  is  aniramemo' 
East,  476;  rial  custom  for  the  lord  for  the  time  being,  upon  the  death  of  every  copyhold 
q"  9:  ,^  tenant,  to  take  for  heriots,  so  many  of  the  beasts  whi^h  bcl  »nged  to  such  tenant, 
b!"d  ^49  )  ^^  *^®  ^*"^®  ^^  ^'**  death,  as  the  number  of  her  ots  due  in  respect  of  such  copy- 
beld!  that  ^^^^  tenements  did  at  that  time  amount  to.  That  it  ^was  the  custom  for  the 
the  stew  lord  to  take  for  such  heriots  the  best  beasts  of  such  tenant,  or  such  as  the  lord 
ard's  fees  shall  elect  as  the  best  beasts;  and  that  in  the  vear  1735,  S.  W.  was  a  copyhold 
'^J'?  T*'****  tenant  of  two  such  tenements.  Then  the  case  sets  ou*  the  pedigree  of  S.- W. 
plied  »y  get  jj  appears  that  he  died  seised  of  these  two  tenements;  that  he  had  fourdaugh- 
the^ hands  *®™»  ^'t  ^  •»  ^-j  **"^  ^  >  ^^^^  ^-  his  eldest  daughter,  bad  a  daughter  named 
of  several  K.  That  with  respect  to  the  other  sisters,  all  of  them  died  without  issue,  and 
persons  as  that  these  sisters  each  took  a  fourth  of  the  copyhold  premises.  That  these 
[  496  1  fourths  have  descended  to  the  four  children  of  C;  and  that  of  the  four  children 
tenants  in  two  died  without  issue.  The  whole  of  the  property  is  now  vested  in  C.  B., 
*^*^J?™°"»  who  claims  under  E.,  and  one  E.  W.,  who  claims  under*  K.;  they  took  the 
the  re-nn  w^^^'®  of  the  shares  from  the  four  --isters.  It  then  appeats  that  these  sisters 
ion  of  the  <lted  at  different  times,  and  that  their  shares  vested  at  different  times;  that  £. 
same  lands  devised 'ter  fourth  to  A.;  that  A.;  died  without  issue;  consequently  af^er  the 
aflerwards  death  of  A.,  the  four  shared  of  E  passed  on  to  her  neires,  and  consequently 
^*^""?  ""^  E.  W.  and  C.  B.  were  possessed  equally  of  that  fourth  share  It  is  advisable 
suiwaid^to  *^  odvert  to  this  circumstance,  because,  with  respect  to  all  the  other  parts  of 
single  ^h*s  property,  it  appears  that  they  have  descended  regularly,  with  'Ut  any  break 

fees.*  The  in  the  descent,  from  S.  W.  to  C  B.  Wi  h  respect  to  all,  except  the  part  which 
grounds  of  is  given  by  E.  to  A.,  C.  B.  was  a  coparcener,  holding,  in  coparcenary  with 
thiit  deter  E.  W.  by  regular  descent:  that  is  what  distmguishes  thi^  from  the  case  of  At- 
..^«  ^^^^  ^  Scutt  {vide  margin),  to  which  we  will  presently  advert.  It  appears 
that  they  held  equally  in  coparcenary ;  but  though  they  held  in  coparcenary,  the 
property  was  severed  by  the  will  of  E. ;  therefore  they  were  coparceners,  taking 

*  "  It  has  been  rlouhtcd  in  pficticc,"  say.s  Mr.  Scrlven,  (vol.  i.  p.  447.)  "  whether  the 
steward  is  not  cnliilod  to  distinct  fees  on  the  .idrniitanco  of  copjirccnurs,  but  as  one  fine  only 
is  payable  by  them,  so  I  apprelicnd  only  one  Het  of  fees  can  be  claimed  by  llie  steward; 
unless,  indeed,  when  copjirccners  elect  to  be  admitted  separately,  and  ihcn,  as  the  admis- 
sions are  distinct,  the  foes  must  he  so  likewise:  it  may  be  urged  that  tlie  uitoreMs  of  copar- 
ceners, for  the  purpo«;c  of  deciding  the  above  questions  as  to  fees,  are  more  to  be  assirodat- 
cd  to  the  interests  of  tenants  in  common,  than  of  joint  tenants;  and  thoreforc  the  separate 
fees  may  bo  demanded  as  of  tenants  in  common;  but  it  is  to  be  recollected  not  merely  that 
one  fine  oidy  is  payable  on  admission  in  coparcenary,  but  ihat  though  coparcencrR  traiiMnit 
distinct  estates  on  death,  yet  they  come  into  one  entire  feud,  and  may  at  common  law  Re- 
lease privately  to  each  other  as  joint  tenants  may.  but  which  tenants  in  common  cannot  do." 


mination 
are  set  oat 
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under  tenants  in  common,  ^s  to  this  nart  of  the  estate:  they  were  coparceners  io  th^  com 
of  nil  tlv   rithers  in  regular  descent.      Therefore,  if  Artree  v.  Scutt   be  good^^f** 
law,  it  is  quite  clear  that  the  lord  of  the  manor,  on  the  death  of  C.  B  ,  w mid  ^"*^«®*** 
be  entitled  at  least  to  four  heriots,  but  if  it  is  not  ^vood  law,  then,  on*  the  ro-j,^  J^ 
union  of  the  estate,  only  two  hcriots  arc  due.     The  Court  are  of  opinion  that  overraled 
onl/  two  arc  due;  for  though  during  the  period  that   these  estates  were  held  a.<(  to  tha 
by  di  ferent  oemons,  different  herijts  were  pavable  by  each,  yet,  when  they  ""l^'P''*^*. 
are  imited,  only  one  herint  f>r  each  estate  is  pava')le.     It   appears  that  there*'®".®    |*" 
are  two  estates — one  containing  nine  a'n^^,  and  the  orher  ten.     For  these  two  ^^J^J^  ^^ 
estates  tw  >  heriots  were  payai)ie  in  S  W.'-  time,  and  two  are  payable  at  prc-devwe  of. 
sent.     We  entertain  great   respect  for  the  de<'ision  of  the  Court  nf  King's  one  teno 
Bench  in  opp  ^sition  to  the  opin'  >n  we  have  formed.      But  after  a  mature  con-  mont  to  m 
sideration  we  are  satisfied  the  Court  was  misled  by  the  case  in   Fitzherbert's  '•"'  ^f" 
Abridgement.     If  that  case  ought  to  have  no  weight,  then  little  attention  is  due  jjuj^'i-  -^^ 
to  the  case  founded  on  the  autbiritv  of  that  deci^^ion.     It  will  be  necessary,  in^ii^  matti 
the  consideration  of  this  case,  to  see  how  copyhold  tenures  arose  in  this  conn-  olicatioD  of 
try.     They  appear  to  have  grown  out  of  a  state  of  pure   villeina$re.     There  is  fco*.  it  io 
no  doubt,  that  in  the  earlv  periods  ot  our  history,  not  only  the  estate,  but  the  pnmvamdp 
pers)nal  proDcrty  of  the  villein,   belonged  to  the  lord.      It  i-^  said  in  Bract  on,  2?*^^®®" 
and  the  book  called  Fleta,  that  heri  •ts  are  ex  syatia\  but  it  is  difficult  to  con-,j,^,^|      ^^ 
ceive  how  the  d  >ctrine  of  r.r  i^r-itin  is  applicable,  for  the  villein  was  only  giving  nme  fato.* 
to  the  lord  that,  which  he  mighf  at  any  5ime  take,  for  his  estate  was  held  not 
onlv  at  the  will  of  the  lord,  but  the  pers  nal  property  of  the  villein  was  the  pro- 
perty of  the  lord       M".  Justice  Bla  -kstonc  iraces  the  right  of  a  lord  t  •  his  he- 
riot  to  a  more  advanced  period  of  society;  but  tb  ugh  he  does  not  use  the  word 
tribute,  he  uses  the  word  donation.     But  whatever  the  situation  of  a  copyhol- 
der might  have  been  at  the  early  part  of  our  history,  custom  has  now  confirmed 
their  interest  as  tenants,  and  this  same  cuati»m  has  confirmed  and  established 
the  rights  of  the  lord.     The  heriot   then,  was  the  species  of  tribute  which  the    [  497  ] 
heir  paid  on  the  death  of  his  ancestor.     It  wa.s  the  heir  alrme  who  rendered  it; 
he  gave  but  one  tribute — one  beast,  which  would  probably  be  his  beat  beast  — 
What  was  the  condition  on  which  the  permanent  grant  was  made  to  him?     It 
was,  that  he  should  tender  to  the   lord  one  beast  or  one   chattel.     It  may 
be  asked,  if  the  property  was  separated  int  ^  different  tenements,  was  the  lord 
to  wait  till  the  death^  of  all  the  tenants,  for  one  heriot?     \o      Of  necessity, 
while  the  estate  continued  in  severaltv,  in  order  that  the  lord  might  not  lose 
his  right,  each  person  having  a  separate  interest  had  to  pay  a  separate  tribute. 
Without  this,  in  the  division  of  the  property,  the  lord  would  have  lost  his  rights; 
for  services  which  were  capable  of  severance  were  cnnsidered  differently :  but 
these  being  incapable  of  severance,   while  the  estate  was  held  in  severalty, 
from  the  necessity  of  the  thing,  multiphed;  but  the  moment  the  re-union  took 
place  the  necessitv  ceased,  and  the  lord  was  placed  in  the  same  situation  as 
when  the  grant  was  first  made;  that  is,  he  was  only  entitled  to  one  kenot.— 
Besides  the  fines  and  other  claims  of  the  lord  are  not  to  be^carried  to  such  an 
extent  as  would  work  the  disherison  of  the  oopvholders.     But  if  this  multipli- 
cation of  heriot-services  and  fees  was  to  take  place,  it  would  make  his  estate 
what  civilians  call  damnosa  h(B7-ic!itas,     There  is  very  little  authority  to  be 
found  on  this  subject      There  is  one  opinion  entitled  to  great  respect,  consi- 
dering the  person  by  whom  it  was  pronounced;  we  mean  the  opinion  of  J.ord 
Coke  in  his  Copyholder,  section  5fi:  "  If  two  several  copyholders  join  in  a 
grant  of  their  copvhold  by  one  copy,  or  if  one  copyholder,  having  several  co- 
pyholds, granteth  them  bV  one  copy,  vet  the  grantee  shall   pay  several  fines, 
fo'r  thev  shall  enure  as  several  grants  "     N  »w,  that  is  like  this  case:   S.  W. 
had  two  copyholds,  and  if  he  had  made  a  grant,  the  lord  would  have  been  en- 
titled  to  two  fines      The  words  in  the  next  paragraph  are:  "  But  if  two  joint- 
tcnants,  two  tenants  in  common,  or  tenant  for  life  and  he  m  the  remainder,  join 

*  Uut  a  custom  in  a  munor,  it  lias  been  seen,  that  the  steward  or  »^«  ^f PP^^T/J;;'"'^^^^^^ 
the  sole  risht  of  preparing  all  tho  .t.rreiulors  of  copyh.ld  icnomonts  witlnn  ilie  maoor,  has 
been  considered  irood;  sro  2  B.  &  A.  ^y^iO,  abridge  J  anto. 
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in  the  grant  of  a  cop'\  hold,  one  fine  only  w  due,  and  it  shall  enure  as  one  grant 
only:  so,  if  a  8urrend<'r  be  made,  and  after  a  common  recovery  is  had  by 
plaint  in  the  nature  nf  a  writ  of  entry  in  U  post,  for  the  better  assurance,  one 
fine  only  shall  be  paid  "  this  will  be  found  m  sec.  66*  >'ow  it  appears  to  utt 
that  ihis  is  directly  in  point,  aid  if  J  ord  Ccke's  opinion  is  right,  that  if  t«ro 
tenants  in  common  convey  iheir  interest,  only  one  fine  shall  be  paid,  mast 
not  the  estate  be  considered  as  united  for  ever  ?  Opposed  to  this,  however,  is 
the  case  ol  Attree  v.  Scutt.  In  that  case,  the  Court  considered  the  right  of 
the  steward  as  standing  on  the  same  foundation  as  the  right  ot  the  lord.  I'he 
question,  says  Lord  Ellenborough,  in  this  case,  as  stated  by  the  plaintiff's 
counsel,  simply  amounts  to  this:  Whether,  if  two  persons  hold  a  copyhold  as 
tenants  in  common,  and  the  one  surrender  his  moiety  to  the  other,  and  the 
other  be  admitted,  he  shall  hold  the  land  in  respect  to  the  lord  and  the  steward, 
for  the  purpose  of  fines  and  fees  on  admittance,  as  one  tenement  or  as  iteo. — 
Then  he  goes  to  a  part  to  which  we  beg  particular  attention;  ''  It  has  been 
settled,  so  long  ago  as  the  time  of  Edward  III.,  tbat  if  my  tenant,  who  holds 
of  me  by  an  heriot,  alien  a  parcel  of  the  land  to  another,  each  of  them  is 
chargeable  to  me  with  an  heriot,  for  it  is  entire,  and  if  the  tenant  purchase  the 
land  again,  yet,  if  I  were  seised  of  the  heriot  by  another  man,  I  r^hall  have  of 
him,  the  tenant,  for  each  poriitm  an  heriot :  this  doctrine  is  to  be  found  in  Fitz- 
[  498  ]  herbcrt's  Abridgment,  tit  Heriot,  pi.  1."  It  is  quite  clear,  thai  the  noble  and 
learned  judge  (^ id  not  look  at  the  case  to  which  Fitzherbert  refers  for  his  au- 
thority; if  he  had,  he  would  have  found  that  there  was  no  such  case  He  pro.- 
ceeds:  ^*  and  fr  )m  thence  it  f  >llows,  that  if  an  estate  hohlen  by  indivisible  ser- 
vice be  divided  and  h'»ldcn  in  severalty,  and  atlerwards  by  the  act  ot'the  parties 
shall  come  into  one  hand  again,  the  services  which  were  multiptird  shaJl  coa- 
tinue  to  be  payable,  not  as  for  one  tenement,  but  for  ecuh  portiun  respectively, 
that  is,  as  for  distinct  tenements;  and  that  they  do  not  ai^ain  become,  in  respect 
of  the  lord,  one  tenement."  His  lordship  says:  "The  defendant's  counsel 
did  not  in  his  argument  insist  that  this  might  not  be  so,  where  parcel  of  a  tene- 
ment has  been  aliened  and  holden  in  sereralitf;  but  insisted  that  thi:^  case  differ- 
ed, as  it  is  tl)c  case  of  an  entire  tenemenf  having  been  for  some  time  holden  by 
several  persons  in  commony  and  not  in  severalty,  and  after wardq  coming  into 
one  hand  by  a  conveyance  to  one  of  such  tenants  of  the  interests  ol  the  rest; 
contending,  that  a  conveyance  by  a  number  of  tenants  in  common,  is  not  the 
conve  -.  aiicc  of  distinct  estates,  but  of  one  estate.  But  to  this  we  do  not  assent. 
Tenants  in  common  are  they  who  have  lands  by  several  titles,  each  having  a 
several  freehold,  but  with  an  undivided  occupation;  and  every  one  of  them 
shall  do  several  services  and  several  suits,  and  one  o*'them  may  enfeofi  thec^her, 
for  there  is  no  privity  between  them."  Here  hi?  lordship  reVers  to  a  pasf-age 
in  Brooke's  Abridgment,  in  order  to  show  that  one  tenant  may  enfeo?  another; 
then  he  refers  to  the  case  of  Fisher  v.  Wigg,  where,  h^  says,  one  of  the  argu- 
ments of  Ix>rd  Holt  against  construing  a  surrender  of  a  copyhold  to  A  ,  B., 
and  C,  equally  to  be  divided  between  them,  as  creating  a  tenancy  in  common, 
was  according  to  the  report  in  P.  Wms  21 ;  "  that  by  such  construction,  in- 
stead of  one  copyh  .Id  estate,  and  one  fine  and  single  service,  there  would  be 
five  several  copyhold  estates,  and  as  many  fines  and  services  "  There  is  no 
doubt  that  is  the  rase  as  long  as  they  continue  in  common:  but  we  are  surpri- 
sed it  did  not  occur  to  his  lordship,  that  the  argument  of  1  ord  Holt  cannot  be 
pressed  further.  There  is  nothing  in  any  book,  or  in  any  modem  treatise,  that 
goes  the  length  of  showing,  that  when  the  estates  are  again  united  the  hcriots 
continue  to  be  paid:  then,  his  lordship  adds:  "As  to  the  authority  of  Lord 
Coke's  Copyholder,  sec.  66,  we  thuik  there  must  be  some  mistake  in  the  print- 
ing, the  page  referred  to  in  4  Coke,  27,  b.  being  silent  as  to  any  such  subject." 
That  reference  has,  however,  been  probably  introduced  by  some  ignorant 
editor.  Then  he  says,  that  "  though  the  law  is  certainly  as  there  laid  down 
as  to  joint  tenants  and  tenant  for  life,  and  remainder-man,  yei  it  may  be  well 
doubted  as  to  tenants  in  common  who  have  several  estates;"  and  then  he  men- 
tions, that  "  ia  Plowdeo,  14Q.  it  i?  laid  down,  that  if  two  tenants  in  9emme& 
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grant  a  rent  ofiO*  ,  it  shall  enure  as  several  grants,"  Uncloubtedly  that  la 
the  law,  it  is  the  ^rant  of  several  pers  »ns,  though  what  Plowden  says  ia  no 
authority:  nor  is  it  in  this  case  the  o,)ini  >n  o*  any  judge,  but  is  only  the  argu- 
ment of  Serjeant  Catline.  Unquestionably  it  does  enure  aa  several  grants, 
for  it  is  an  interest  that  passes  t>oni  fwo  people;  but  although  it  AoeSy  we  ask, 
does  it  follow,  that  when  the  grant  has  produced  its  effect  by  conveying  the 
estate  to  one  person,  that  there  sh  iiild  still  continue  to  be  several  heriots? — It  \  499  J 
is  a  ?ion  se:]fntur,  in^o  which  this  noble  person  has  fallen.  We  can  find  nothing 
to  support  this  doctrine;  nothing  whatever  but  the  passage  in  Fitzherbert,  for 
giving  the  fullest  e  ect  to  Plowden,  and  considering  it  to  be  the  dictum  of  a 
judge,  instead  of  ihe  arnjum.'nt  of  a  sergeant,  the  question  is,  what  is  the  efiect 
of  the  re-u^iion  which  'he  conveyance  oi  casi>ns?  \ow,  let  us  aee  whether 
there  is  any  deference  due  to  the  authority  of  the  ca<»e  in  Fitzherbert.  To 
jttvoid  any  mistake,  it  has  been  copied  in  the  V  »rman  French,  and  may  be 
translated  thus:  "  If  my  tenant  who  holds  from  me  alien  parcels  of  his  land  to 
others,  every  one  of  them  will  owe  to  me  an  hcriot,  because  the  heriot  is  entire; 
and  if  the  same  tenant  pur-hases  back  again,  I  shall  have  t  wn  heriots  from 
him;"  and  Fitzherbert  savs,  that  was  the  oninion  of  Wvl.  and  Shard.  Fitz- 
heroert  dor»s  not  mean  to  refer  t  >  the  Vear  B  >  >ks,  as  f.ord  Ellenbor  ^ugh  sup- 
poses; for  when  h^  d  »es  he  not  onlv  mentions  the  term,  but  the  year  of  the 
reign.  a-»  Hilarv,  31  Rdw  V  but  ho  put«^  a  fisrnn^  to  denote  the  number  of  the 
case  in  the  V^ear  Boik.  Her*  there  is  no  fifirue.  The  next  thing  we  have 
to  advert  to  destroys  the  case  alt  >gether:  it  is,  that  there  were  no  juds^es  living 
in  the  SIth  year  of  the  reicrn  of  Edw.  "<.  who  answer  to  the  names  of  Wyl.  and 
Shard.  It  is  dear,  therefore,  that  here  is  some  jrreat  mistake  as  to  that  case. 
It  was  a  loo'se  n^te^  orobaMy  the  decision  of  a  judge  at  Nisi  Prius  It  will 
not  be  found  in  any  one  book  of  authoritv,  for,  if  it  had,  we  should  have  found 
it  in  Brooke's  or  Rolle*s  Abridgment,  Viner,  or  Com  •  ns-  we  find  it  in  none  of 
these;  but  it  is  to  be  found  in  Kitchen  on  Courts,  p.  269,  and  in  a  way  that 
shows  it  was  greatl^  mistaken  by  Fitzherbert.  Let  us  see  how  it  appears 
there:  he  refers  to  Fitzherbert;  he  thought  it  was  not  an  authority;  and  he 
stopped  shart  at  the  point  at  which  we  srop.  He  makes  the  tenants  in  com- 
mon, while  thev  continue  in  common,  pay  several  heriots;  but  he  goes  no  fur- 
ther his  words  are,  *•  if  my  tenant  who  holds  of  me  by  a  heriot  alien  a  parcel 
of  hisland  to  another,  everv  one  of  them  shall  pay  a  heriot,  for  that  because  it  is 
entire.''  There  the  passage  stops;  there  is  not  a  word  implying,  that  if  they 
are  again  utiited  thev  shall  pay  more  than  heriot;  he  refers  to  Fitzherbert  only, 
aiid  not  to  the  Year  Book.  Now,  to  the  doctrine  of  Kitchen  we  subscribe, 
that  where  they  remain  in  severalty  they  must,  for  that  reason,  pay  several 
heriots;  but  the  case  goes  no  further;  it  goes  as  ir  as  comn^on  sense  and  law 
will  allow^  and  then  stops.  Fitzherbert's  Abridgment  is  the  conipilation  of  a 
learned  judge,  but  even  learned  judges  may  sometimes  make  mistakes;  and 
the  authority  on  which  the  case  of  Attree  v.  Scutt  depends  has  crept  into  Fitz- 
herbert, and  is  not  supported  by  any  other  authority.  This  has  been  argued 
as  a  question  of  general  copyhold  law;  if  the  jury  had  found  that  there  was  a 
custom  of  this  kind  within  the  manor,  and  it  had  been  put  to  us  to  say  whether 
the  custom  was  good  or  not,  perhaps  we  might  have  been  of  a  different  opmi- 
nion.  It  is  not  necessary  to  sav  what  our  opinion  would  have  been.  There 
is  no  custom  found,  that  on  a  re-union  the  multiplied  heriots  are  to  be  pai4  It 
has  been  discussed  as  a  question  of  law,  and  we  are  to  say  whether,  without 
any  custom  being  found,  it  is  the  necessary  legal  consequence,  that  when  an 
estate  has  been  divided,  and  again  re-united,  all  ihe  heriots  are  to  be  paid 
after  the  re-union  of  the  several  estates  that  were  paid  whilst  it  was  divided; 
we  say,  there  is  no  such  law— no  such  doctrine;  our  judgment  therefore  is,  L  ^^W  j 
that  two  heriots  onlv  are  pavable,  notwithstanding  the  tenancy  in  common  that 
has  intervened  in  the  pas<.ace  of  this  property  down  to  C.  B  ,  and  we  are  of 
opinion  that  only  two  heriots  were  pavable  on  his  dea^b.  The  verdict  must 
be  therefor*  •nt«r«d  lor  th»  value  of  th«  two  first  heriotf.--^udgme«t  accord- 
ingly. 
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2.   ^^s  to  his  prirU€i::t.s  and  disabUHies. 
(a)   ConwctLd  iv:!li  Ins  riiif/j/  of  prcperly. 
Subspq'ient  to  the  grant    >!.  or  juimi-aioii  t'>,  the  property,  it  has  been  seen, 
arUe.  p.    -^3,  the  tiimut,  who  acquires  an  iij<!er»'a.sii»le  ♦  state  in  the  premises,  is 
no  longer,  as  in  f  >rmer  times,  a  i.iartyr  to  the  milita  y  swav,  and  despotic  cap- 
rice, i»fthe4)etty  tyrantn  on  wh  >in  gift^  such  as  this  had  been  cmierred,  by  the 
munihci('ii«e  of  the   sovereign  or  potentate;  or  who  ha'l  owed  \hcir  accessioQ 
to  such  [MToperty,  (roni  a  mutual  desire  otthe  disputants  oi'  the  day,  to  secure 
their  teudal  and  consequently  oJious  p  »sscssions  (mm  the  grasp  of  their  com- 
petitors, and  Irom  a  reciprocal  wish  to  guard  an  alienation  of  the  airections  of 
the  feudat»ries,  through  whose  warlike  prowes  they  had  appropriated  to  them- 
selves the   demesnes  from  the  various  minor  estates  h<id  been  parcelled  out. 
Still,  however,  although  the  copyholder  has  the  privilege  of  nominating  the 
object  of  his  bounty,  and  although  the  lord  must  comply  with  his  request;  yet 
he  holds  it  as  the  inferior;  he  acknowledges  his  allegiance  by  the  due  obser- 
Vance   of  fines;  «»/«,  p.  47-;  by  the   strict   performance  of  services,  such  as 
making  the  oath  of  fealty,  nnft ,  p.  490;  rendering  suit  of  court,  nnie,  p.  192; 
payment  of  rents,  an/r,  p.  49;i;  and  heiiots  and  reliefs;  a?i/c,  p.  493    by  the 
law's  adjudication  of  ibrfeiture  in  case  of  his  neglect  in  these  parti'^ulars,  on/e. 
p.  447;  in  the  event  of  his  oiiendin»:  the   constitution  of  his  country  by  bring- 
ing himself  within  the  clauses  of  the  penal   code,  creating  a  forteiture  of  the 
Bubject's  property,  ao/c,  p  44  ),  SfCj  or  on  his  alienating  his  estate  in  a  man- 
ner inconsistent  with  the  acknowl*  dged  general  rights  ailixed  t»  manorial  pos- 
sessions throughout    England,  a^i/f,    tt4;   and  by  the  annihilation  and  total 
subversion  of  his  privileges  by  an\  act  which  savours  o^'a  d<  fe  tion  of  interest, 
such  as  the  mutilation  of  the  court-rolls    thr?  u^h  the  medium  of  which  the  re- 
lative situation  of  the  lord  and  his  tenants  he  al'Uie  discerned,  or  the  forgery 
of  any  documents  tending  to  the  detriment  of  the  manor;  or,  lastly, by  the  use 
of  the  lands  in  such  a  mode  as  to  anx  un'  to  waste,  ante^  p.  4 19,  £cc. ;  and  therC'* 
by  injure  any  reversionary  interest  which  may  have  existed  in  the  original  cre- 
ation of  the  estate.     These  various  topics  have  been  considered  at  large  under 
the  appropriate  subdivisions. 

(6^   CoivntcUd  nnfh  the  impcclion  of  ccwrt   rolls. 
1.  Rex  v.  Lucas.  T.  T.  1808.  K.  B.  10  East,'23.5. 
A  prima         A  rule  was  obtained  calling  upon  the  lord,  &c.,  c^f  the  manor  of  F.   to  show 
/aete  title   cause  why  a  nwrwdomtw  should  not  issue,  commanding  them  to  permit  A.  B., 
r  601  1  ^^^  claimed  certain  cop\  holds  within  the  manor,  to  inspect  the  court  rolls  and 
^  J  take  copies  thereof;  founded  on  an  affidavit  setting  forth  A  B.'s  claim  as  grand- 

son and  heir  at  law  of  the  copyholder  last  seised,  who  died,  having  first  devis- 
ed certain  estates  with  remainder  to  the  party  under  whom  A.  B.  irnmedtacly 
claimed,  and  which  affidavit  also  stated  that  an  ineffectual  claim  had  been  pre- 
viously made  to  the  lord,  ^c.  Cause  wa^  shown  on  behalf  of  the  lorJ,  when 
the  right  of  the  claimant  was  objected  to,  there  being  no  cause  depending  ia 
which  the  title  was  involved.  But  the  Court  made  the  rule  absolute, 
2.  Bateman  v.  Phillips,  M  T.  1811.  C.  P.4  Taunt.  1 6-2. 
A  c»py  A  rule  msi  was  obtained  by  the  plainti  is  in  this  case,  calling  on  the  defend- 

hold  qaali  ant  lo  show  cause  why  he  should  not  produce  a  certain  original  agreement  for 
h*TdVto'  the  purpose  of  having  it  stamped      The  affidavits  in  support  of  the  motion  for 
iiMfMct  the***®  ''?^®  *®*  ^^^^  ^^^^   *^®  defendant  had  agreed  to  guarantee  the  debts  of  a 
soQrt  rolls;  banking  house  to  a  certain  amount,  and  that,  at  the  period  of  such  agreement 
made,  the  plaintiffs  held  many,  and  had  since  become  possessed  of  more  of  the 
notes  of  the  said  banking  house.      The  defendam's  counsel  opposed  the  rule, 
on  the  ground  that  the  affidavits  did  not  set  out  a  sufficient  title  U»  demand  the 
interference  of  the  court.      But  the  Court  expressed  adecided  opinion  thai  the 
holdmg  of  the  notes  of  ihe  banking  house  clothed  the  plaintiffs  with  sufficient 
title  to  ask  their  assistance,  and  assimilated  the  case  to  that  of  a  copyholder, 
who,  they  stated,  could  demand  insoection  of  the  rolls  of  the  court,  if  he  claim* 
M  any  interest  under  them,  without  making  any  affidavit  of  such  interest. 
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3.  Rex  v.  Towkr.  E  T.  18  r>  K.  B.  !  xM.  &  S.  162. 

A  copyhold  tenant   \a-»  forbid  by  the  lord  to  cut  u  iderwood  upon  the  copy- Although 
hold  wiih«iuttht'  lord's  license.     A  rule  had  been  oi)raine(i  by  the  trnant  for  a  no  "o^*  *>• 
mnndnnm  to  the  1  rd  to  permit  him  to  inspect  the  court  rolls,  so  far  as  related,?®"**!"*  ■* 
to  the  cutting  of  underwood,  which  he  had  re  used  to  do.      It  appeared  that        "™*" 
there  was  not  any  suit  depending.     The  Court  made  the  rule   absolute,  and 
said:  the  cop)h.)ld  tenant  claims  a  right  to  the  underwood,  against  which   the 
lord  sets  up  a  counter  right,   and  the  lord  has  the  custody  of  the  muniments 
whi  'h  contain  the  evidence  of  manorial  rights,  and  shall  he  who  is   a  trustee 
and  guardian  of  the  tenant's  rights,   lock  it  up  from  him,  and  in  a  matter  too 
where  his  own  interest  is  in  question?     We  do  not  see  upon  what  principle  of 
justice  that  is  to  be  done;  nor  d  »e8  the  Court  require,  before  it   interposes  by 
mtuuiamus^  that  there  should  be  a  suit  dependmg.     It  would  be  extremely  hard 
if  it  did^  for  then  the  tenant  w  >uld  be  obliged  to  commence  an  action  blindfold, 
with  an  uncertainty  as  to  what  his  rights  might  he.     The  claim  of  the  tenant 
is  only  to  inspect,  qwmd  the  particular  object,  and  that  seems  to  us  to  be  clear. 
The  mandamus  must  be  therefore  granted.     Rule  absolute. 

See  7  T.  R.  746;   10  East,  2.J5. 

4.  Smitfi  v.  Davies.  T.  T.  1745.  K   B.  1  Wils.  104,  f  502  J 
The  lord  of  the  manor  of  T.  brought   this  action  (of  ejectment)  for  lands,  An  in«pec 

claiming  them  as  copyhold.     The  defendant  was  a  freeholder  in  tlie  manor,  *»<»"  will 
and  claimed  ttie  lands  in  question  as  freehold.  .    The  defendant  moved  for  h"®^»  howev 
rule  to  inspect  the  court  rolls  of  the  manor.  f^'    2 

Sttdper  Cur.   .  Such  a  rule  was  never  heard  of     The  plaintiHTis  not  obliged  where  no 
to  assist  th  *  defendant  to  make  out  his  title;  and  Lee,  Chief  Justice,  said,  that  other  ob 
churchwardens,  in  a  case  lately,  w^ere  refused  to  inspect  parish  books,  where  ject  is  ia 
they  themselves  were  parties.  view,  bat 

_— _^__  the  cf  cat  ion 

VII.  RKLATIVE  TO  THE  REMEDIES   THE   LORD  AND  TE  ^L"^!** 
NANT  HAVE  TO  PRO  FECT  THEIR  RESPECTIVE  RIGHTS,    the  copy 

(A      As  TO  THE  LOKD.  hold  ttn 

1.  By  seizure.  n^e- 
Should  the  copyhold  estate  be  forfeited  through  any  of  the  reasons  hereto- The  lord 

fore  enum  rated,  antCj  p.  4*0,  &e.;  the  lord  may  avail  himself  of  such  forfei- may,  in 
ture  by  the  entry  of  himself  or  his  agent,  or  by  some  act  of  ownership  which  ■®™«  cwee, 
may  be  tantamouiit  to  such  seizure;    1  Watk.   346.     A  custom,  therefore,  to"®**®  *^* 
seize  till  payment  of  the  fi.ie,  is  good;  Cro.  Eliz.  351.  And  it  has  been  even  ■JJjjj^'J^  ^^ 
said,  that  the  lord  can  bring  neither  action  of  waste  nor  trover  against   his  te- lays  claim 
nant  for  cutting  down  trees  unauthorised  by  custom,  and  that  generally  he  will  to; 
be  left  to  his  legal  remedy  by  forfeiture,  particularly  if  the  right  to  the  timber 
when  cut  be  in  both  lord  and  tenant;  4  Ves  706.     But  if  forteitupe  be  a  very 
inadequate  remedy,  a  court  of  equity  will  grant  an  injunction  and  an  account;  . 
3  Merid  673.    So,  on  the  other  hand,  it  will  relieve  against  an  inadvertent  for- 
feiture, or  direct  an  issue  qtu)  anhno  the  timber  was  cut;  1  Ch.  Ca.  95;  ^  Freem. 
137;  Bunb.  19-2. 

2.  By  action. 

(a)  c^s  to  the  court  where  h^  is  to  sue. 
The  jurisdiction  of  the  customary  court,  the  nature  and  object  of  which  will  in  otherg. 
be  examined  hereaftt^r,  po?/,  p.  509,  is  not  of  such  a  nature  as  to  render  it  im-ane  in  th« 
perative  on  the  litigant  parties  to  submit  to  it,  where  justice  cannot  be  obtain-  •operior 
ed;  as,  for  instance,  where  disputes  arise  between  lord  and  tenant,  it  must  of®*'^*' 
necessity  be  referred  to  the  courts  above,  as  the  lord   must  not  be  both  party 
and  judge,  vic/tpos^,  id.  ^ 

^ft>  Jls  to  the  form  of  nctioru  .    t^^a  n 

i.  WfiiPFiELD  V.  Hunt.  H  T.  1784.  K.  B.  2  Doug  727.  n.  S  P.  Grant  v.  L  °"^  J 
AsvLK.  E.  T.  I7>2.  K   B.3  I>)ug   696;  S.  C.  7  Mod.  Rep.  12.  n.  S.  P.  ^^^ 
Avon.  E.  T.  1702.  K    B.  7  M  >d    12.  S.  P.  adopt  the 

As9UinpsU  for  copyhold  fines.     The  declaration  contained,  besides  several  ordinary 
special  counts,  in  the  common  form,  for  so  many  fines  assessed  on  se- forms  efao 
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tion.     In    voral  s^eria!   'oann^ia  the  comm  )n  f)rm,  fir  so  fn»inv' fines    assessed   on   se- 

debitafun    y^ral  teiiom  Mts,  ii  general  t/W  '^t  i/w?  'nsumpv'^  stating  that  the   defendant, 

***h"?*^**'  bei'iiT  a  tonan  of  divers  other  customary  tenements,  waf*  indebted  to  the  plain- 

qaf^ntly  lie  *^  "  f)r  rea'^  ma  »le  fines  duo   and  ^i/a^ile   hy    the  >*aid   defendant  to  the   said 

for  the  non  dain'iT,  for  and  on  the  ahnission   >f  the  deJ'endant  into  the  last-mentioned  ^aa- 

payiD«nt  of  tomarv  tenemcTits;  and  being  so  indebted,  promised  to  pay,  ^c      The  detend- 

»  fine.         ant  demurred  specially,  and  assiirried  fo**  rau^o  tha*'  it  was  not  alleged  that  the 

tenements  were  from  time  immem  >rial  "u-^tomarv  tenements,  demiseable,  &.€•; 

that  it  was  n  >t  nll'»ged  that  wiihin  the  -?aid  manor  there   had  been  a  ru«tomto 

pav  a  fine  on  adinission .  that   it  was  not  shown  by   whom  the  admi<si  m  was 

made,  n>r  that  anv  assessme  it  was  made;  that  the  custom  of  the  manor    wan 

not  set  out",  nor  how  rnanv    nea  were  due,   and  what  each  fine  amounted  to, 

nor  how  the  same  was  a^ses^rd    nor  what    fine  was  due  for  each  tenement. 

But  per  Buller,  C    J      The  question  is  only  whether  a  general  indtbitatns  <m- 

sumpsii  will  lie  for  copyhold  lines,  and  it  is  clear  fhat  it  wdl. 

2.   Evelyn  v.  Chich.  stek.  T.  T.  17r>5.  K.  B.  3  Burr.  1717. 
Where  In  an  action  o{indebi*ahi8  a^au  apsit,  the  plaintiff  declared,  as  executor  to  his 

therefore  a  father,  for  150/.  assessed  fir  a  fine  f>r  the  admission  of  the  defendant  to  a  cas- 
copyhold  tomary  estate.  On  the  trial  it  was  proved  that  the  father  of  the  plaintiflf*  was 
^^^^H*  d*  ^^  ^^  *^®  manor;  that  on  presentment  of  the  death  of  the  defendant's  father, 
'°^?nfi»iii  ^^^  ^'*'^  sensed  of  t'le  estate,-  pro^Jamat'ons  were  nnade  for  the  defendant  jto 
and  a  fine  CO  ne  in  and  be  admitted  that  aOerwards  the  defendant  was  admitted  lo  the 
was  aues  estate  <n  person,  and  the  guardianship  committed  to  R.  N .  and  J  L.,  they  ren- 
aed,  it  was  dering  an  account,  and  upon  such  admis^i  m  a  fine  was  dulv  assessed  of  1-501. 
**®'^ »!***'  The  defendant  was,  at  the  time  of  his  admission,  of  the  :ige  of  six.years,  or 
J'*  '  *  "  thereab  luts.  The  father  lived  aboqt  16  years  after  the  admission,  and  vhen 
sumpaif  died,  and  about  two  vears  after  the  defendant  came  of  age.  This  action  was 
woold  be-  broutrht  against  him  bv  the  plainti  ',  as  executor  of  his  father,  for  the  said  fine; 
against  tho  the  defendant  and  his  guardians,  or  the  r  under-tenants,  having  been  in  pos- 
'k^^'fi  ****"  session  of  the  premises  from  the  time  of  the  admission  to  the  time  of  common- 
that  ,®'  cing  the  action  T.ie  jury  were  of  opinion  that  the  fine  was  reasonable,  it  be- 
rived  at  the  *"»  *^®  ^'^*  ^""^  ^^  ^^^**  assessed  for  a  fine  on  the  last  admiss  on  of  the  defend- 
aga  of  21.  ant's  father;  and  thcv  found  a  verdict  for  the  plainti  ',  subject  to  the  opmionof 
the  Court  on  the  following  question,  viz.:  whether  this  action  will  lie  against 
the  defendant,  he  being  a  minor  at  the  time  of  the  fine  being  assessed. 

Per  Cur,     Debt  perhaps  w  tuld  not  lie,  because  an  infant  cannot  wage  his 
law;  but  cusumpsH  will  lie,  as  the  infant  continued  to  occupy  and  enjoy  the  es- 
tate tw«)  years  since  he  came  of  age 
f  504  1  3.  Yaxlbv.  R/iiNER.  E.  T.  1691.  K.  R    1  Ld   Ravm.  44.    Confro,  Cudmore 
Soanac  V.  Hon'YWOOo.  M.  T.  169\Carth.   183. 

cion  of  debt  Debt  by  lord  of  manor  to  recover  a  fine  payable  by  defendant  in  his  capaci- 
"^y  d  t  •'*  ^^  ^^  *  copyholder,  in  respect  of  a  license,  granted  to  him,  to  alien  the  lands,  of 
^  *  which  he  was  <%o  seised  Judgment  for  the  plaintiff  was  given  by  the  jury,  and 
^  k:-  "^ow  confirm«^d  bv  the  court, 
axeeotora,  4.  Shuttleworrh  v.  G\nNETT.  T.  T.  1688.  K.  B.  3  Lev.  261;  S.  C.  Garth. 
as  his  r-p  90;  S.  C.  I  Show.  35;  S.  C.  3  Mod.  '239. 

resenta  A^^ximpsil  by  the  plaintiff,  as  executor  of  A.  B.,  lord  of  the  manor,  for  a  co- 

tives,  may  pyhold  fine  imrKined  bv  him  in  his  life  time  upon  the  defendant,  as  a  remunera- 
eqaally  re  ^^^^  ^^^  ^y^^  privilege  of  admission  to  the  estate.  Plea,  general  issue.  Verdict 
fll'^T  I  d^^*^  plaintiff.  The  judgment  was  staved,  on  the  ground  that  the  plaintiff  was 
nidy  avow  "**^  ''ntitled  to  sue;  but  the  Court  now  held  that  the  action  would  lie. 
for  his  lent;  ^-  The  lord  mav  av  »w  'or  the  rent  of  acopvholder  in  the  court  of  K.  B.  Cro. 
and  it  Eliz.  5>1;  Skin.  9;  Gilb   Ten.   '^OS;  but  it  seems  doubtful  whether  debt  will 

woold         lie,  unless  the  lord  has  convevpd  a'vav  the  manor,  and  so  lost  the  remedy   by 
seem, that  diatressf  ^  Watk    182;  an  1  1  Scriv.  420;  Gilb.  Ten    p.  309;  4  .Co.   49.  b; 

bri^'Te'bt  *nd  3!H    8    3.  37.  ^ 

j-^j.^  *  And  it  will  be  nochnr|re  on  »lie  lands,,  anrl  Miereforc  the  persons  entitle')  to  fines  impos- 

whilst  the  ®^'  ^'^  y^^ve  no  Mr     ,.i,  or  l»i!'.  or  otho--  romeiv   rrainst  a  purchixer  or  surronderee,    for  aoy 

ienancv  ^®^  which  bee  uno  p>iv:ible  hefo'-e  tho  nurchn-ie:   1  ftoll,   \br,  274,  Chancerie  (P.) 
csBtiaati.        ^  ^^^  disireiB  may  be  i^*o  tha  lands  m  the  hnds  •f  tli#  leuM;  Noy.  135;    0.  C;  3 
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6.  Pkters,  d.  Eptsc   Winton,  v.  Mii!  s  Surrv.  1707.  MSS.  Bui.  N.  P.  107.  Bnt,  per 
Per  Tracy,  J.       If  ihe  plaintiff' make  title,  in  the  lessor,  a?  lord  of  thP   ma-  jiJ'Pj''  Jj^« 
nor,  wbo  has  right  by  forfriture  of  a  copyhold,  he  oiif^ht  to  prove  that  his  lessor  ^J^^  "pon 
is  lo;d,  and  the  defendant  a  copyholder,  and  that  he  c«>mmitted  a  forfeiture;  bu*  the  non- 
the  presentment  of  the  forfeiture  need  not  be  proved,  nor  the  entry  or  seizure  p:i\nioni  of 
of  tJie  lord  for  the  forfeiture.     *  ■'>^h  H»»»« 

are  of  the  estate;  and  either  heize  the  property  into  h*w  liandfl,-^  or  maintain  on  action  of**  *  forfeit 
ejectment;  in  which  latter  case  it  is  not  necessary  that  any  pre-entmpni  of  the  forfeitore 
should  be  made,  or  that  the  loid  should  first  enter  and  seize  for  the  forfeitore. 

1.  Moor  v.  The  Mator,  &c.  of  H^9TlNGs.  H  T.  1725  K   B.  2  Stra.  '^"^^  |^^^„*"/a*'''" 
Matidwntu  to  admit  the  plaintifi  to  his  freedom,  in  which  the  custom  was  al-  p**5o;,  )    * 

legcd,  that  the  eldest  son  of  a  freeman  born  in  the  town  af^er  hi«  father's  ad-  that  the  par 
mission  had  a  right  to  hia freedom,  pa}  ing  a   reasonable  fine;  and   issue  he-ticnlars  of 
hig   joined   upon    the   custom,  the   proof  was   of    a    constant   payment   of >he  land 
65. 8J.     It  was  objected  that  (his  was  proof  of  a  fine  certain,  whereas  it  was^f|^*"» 
laid  to  be  a  reasonable  fine,  which,  it  was  urged,  was  tantam'  unt  to  an  wncer-[J™  ?^    5 
tain  fine.     Thep'>int  was  saved  for  the  consideration  of  the  Court.  •      indeed*  that 

Per   Cur,     The  possessi<  n  must  be  delivered  to  the  ulaintiff.     The  proof  is  no  foUer 
commensurate  with  the  averment   in   »he  pleadings      A  reasonable  fine    d^^es  disclosure i» 
not,  ex  vi  termini^  import  an  uncertain  fine    ,    In  cases  of  a  certain  demand, ''«<in 'fed 
the  legal  description  has  been  by  the  word  ra/ion-  W/m.     Thus  with  rest  ect  to**'*"  '"  °'*^' 
aids,  which,  by  West.    I.  c.   36.  are  fixed  at  a  certain  «um-   for  knight-service  J^jl^^^/*"**' 
lands  89  much,'  and  so  much  for  socage  lands-,  the  writ  in  the  Rogisrer,  87  a  though  for 
is  raiionabile  ayxiiinm.  exnmple, 

have  sedoloasly  discountenanced  the  eziatance  of  uncertain  and  arbitrary  impof^fs  in  the  ma<  the  courts 
nor,   the  deecription  of  a  certain  fine  has  been  considered  sufficiently  described  inpieading 
by  the  designation  of  a  reasonable  fine.  Su,  in  con 

2.  Dob,  d.  Nepean,  v.  Budde>.  E    T.  IB^v?   K.  B.  5  B  &  A.  676;  S  C-  1  formity 

D.  &  R.  24:3  with  the 

This  was  an  action  of  ejectment  by  the  lord  of  the  manor  on   account  -of  aKJ"®''*^™'® 
forfeiture  committed  by  ♦he  tenant,  who.  it  appeared,  bad  been  admitted,   '^nd  ftict**T*  d* 
done  fealty  to  the  lord.     An  attempt  was  made  at  the  trial  to  shf>w  that  the  le-  mission, 
gal  estate  was  not  vested  in  the  plaintiff's  lessor,  but  in  a  trustee   and  conse-  prevents 
quently  that  this  ejectment  uds  not  sustainable      The  plairtiflT,  however,  had  'he  copy 
a  verdict,  which  the  Court  now  supported,  on  the  ground  that  the  admission,  jj°'*^  tenant 
&c.,  operated  as  a  complete  estoppel      Sec  1  Taunt.  20i.  from  dispu 

3.  HoDQsovv.  HvRRis.  T.  T.  1668    K.  B.   1  Lev.  973;  S.  C.  I  Sid.  415.  [^"§,."1,^ 
Debt  on  an  award.     The  defendant  pleaded  the  statute  of  limitations.    De-  to  the  pmp 

murrer,  on  the  ground  that  it  was  not  a  debt  or  contract  within  the  words  of  theerty  at  the 

statute.     And  alth*  ugh  it  ^a^  contended  that  the  submission  to  the  ward  wasti"'e  ofnd 

a  contract  to  pay  the  sum  awarded,  the  Court  scented  to  be  of  opinion  that  it  n»»''»»on- 

was  not  within  the  statute        And  Twvsden    J.  sa'd   that  debt  for  a  copyhold^"*  "  ""^y 

fine  had  heen  considered  as  not  nckided  with'n  the  provisions  of  the  act.  J*.®  ^^'^\'*** 

the  statute  of  liniitations  dues  not  extend  to  cop^hold  fines.  * 

(f/>  ^8  to  ihe  t'vidime.  ^°^^^  **»« 

(o  1 )   On  fhvparl  of  the  pkmifrff'.  jfjjj"  ^^^^^ 

1.  Brow\  v.  Rawi.ins.  T.  T,  1806.  K,.  B.  7  East,  409.  ding  to  the 

It  appeared  in  this  case  that  »he  tenant  of  a  co]>yhold  estfito  held  according  cu.stom  of 

to  the  custom  of  the  husbandry  of  the  manor.      Evidence  was  adduced  at  the  the  manor, 

trial  to  show  that  the  lord  had  leased  for  more  than  a  centurv  past  the  coal  and  evidence  of 

limestone  in  difl^erent  parts  of  the  manor,  wbif-li   the    Court  co  sidered  snffi-,,^  °!^'  ? 

...  r  ii.il  .  .J  ttie  proper 

cient  to  explain  the  nature  of  the  tenure  bv  which  the  propertv  was  enjoyed,  ^^  ^.jn  ^^ 

and  to  show  that  the  freehold  was  in  the  lord,  and  not  in  the  tenant.  plain  the 

Brownl.  279.     Yet  it  is  supposed  i\y\:  thcv  aro  no*  cb»r«'ef«hle  in  *hc  hands  of  a   new  ten-  nt  nature  of 
for  arrears;   I  Dan v,  75:^,  (P.)  pi    I;   I  Roll,    Abr,   ^74;  '   W    k.    IPO;   1  Scriv.  420,     Bn  the  tenure, 
accordina;  to  Gilb.  Ten.    209,   an  action  of  ilobt  would  lie  f<r  ihonr  arrenr.<,    otherwise  tl  e  and  serve 
lord  would  be  without  remedy,  bo'li  at  law  and  in  equity;  sed  vido  1  Scriv,  420.  to  establish 

*  Vide  ante,  p.  502.  •  "  the  lord *a 

t  Where  the  lord  insists  diat  the  tenant  ha?  committed  a  forfeiture  by  cutting  down  trees,  title  as  tw 
and  the  (eoam  insists  that  tliey  were  cut  down  for  the  purpose  of  repair?,  it  is  a  question  for  pcrior.* 
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\  .'5nA  1  2    Grant  V  Ast- k.  E.  T.  170^    K.  R.  2  Dou^.  731. 

After  eitob      This  was  an  action  by  the  lord  of  the  manor  for  a  certain  amount  of  fines, 
lishing  the  4g/    17^  q^^  which  were  alleged  to  be  payable  by  defendant  in  respect  nf  his 
P.*"'"^jF  *    occupation  of  copyhold  premises,  lying  within  the  said  mam>r.     The  jury,  up- 
fonndatkin  ^^  ^^^  evidence,  thought  the  sum  of  46/*  I7«.   6(t.  exceeded  two  years'  value, 
of  the  ac     and  that  the  fine  ought  only  tahave  been  46/.  4«.  Sd.    The  judge,  before  whom 
tion  mast    the  cause  was  tried,  was  of  opinion,  that  the  plainti '  could  not  have  a  verdict 
be^troyed.  for  that  smaller  sum,  but  must  recover  either  X(>  the  exact  amount  of  the   fine 
X  '"«i**  r     ^^^'*'*®<^  upon,  or  not  at  all.      The  plaintiff's  counsel  insisted  strongly  that  he 
t  e  declara  j^jght  recover  according  to  whatever  the  jury  should  find  the  two  years'  value 
to  be,  a  verdict  was  found  for  the  plaintiff  by  cruisent  ofi  that  ground*  with  li- 
berty to  enter  the  verdict   for  the   defendant,  if  the  Court    should  think  that 
plaintiff  was  bound  to  prove  the  exact  sum  laid. 

Ptr  Cur.     We  give  no  opinion  whether  the  lord  might  n'»th»fve  assessed 
a  fine  for  two  years'  value,  and  made  that  solely  the  foundation  of  his  decla- 
ration.    A  custom  to  have  a  year's  value  generally  for  a  fine  has  been  consi- 
dered good.      But  however  that  might  be,  it   is  very  clear  that  the  evidence 
here  did  not  supp-^rt  tKe  declarahon;  forthe  plaintiff  has  no  right  to  any  »hing 
hut  the  sum  assessed,  and  that  by  the  evidence  is  proved  to  have  bf  r n  illeual 
and  void.     Therefore  the  case  stands  as  if  no  assessment  had  ever  been  made, 
and  consequently  the  plaintiff's  right  to  demand  a  fine  is  not  vet  complete. 
3    Freemw  v..PniLMPf=.  H   T.  I8I6  K.  B.  4  M.  ^  S.  486 
And  deposi      This  was  an  action  by  a  copyholder  against  the  lord  of  a  manor  for  a  false 
tioM  made  return  to  a  fnandamm;  in  which  mand-nmu'^  a  custom  was  set  forth,  in  respect 
in  an  an      of  copyholds  granted  for  two  lives;  that  the  surviving  life  should  renew,  pay- 
cient  ■ait     j^g  to  the  lord  such  a  fine  as  should  be  set  by  the  homage,  to  be  equal  t<»  two 
*V^7^I    y^^*^' i™P'"ov^^  value;  to  which  not  guilty  had  been   pleaded.       Depositions 
of  other       ^^^^  >"  *"  ancient  suit,  instituted  against  a  former  lord  of  the  manor  by  a  pcr- 
copy holds    ^^^  who  claimed  to  be  admitted  to  a  cctpyhold  fov  lives;  i»pnn  a  cuj^tom  for  any 
held  of  tlie  copyhold  tenant  for  life  or  lives  to  change  or  fill  up  his  lives,  paving  to  the  lord 
manor,        a  reasonable  fine,  to  be  set  by  the  lord  or  his  steward;  and  which  depositions 
have  been   were  made  by  witnesses  on  behalf  of  the  said  copvholder;  were  tendered    in 
^^d^^wtbte   ®v*^*^"<^^  ^y  ^^®  plaintiff,  as  derv^sitions  of  persons  on  behalf  of  a  person  stan- 
evidence      ^'"S  •"  P"^  i****^  ^'^^^  *^®  present  defendant      It  was  objected  to  the  reading 
for  the  lord,  of  these  depositions,  that  it  did  not  appear  that  the  suit  wjis  between  the  same 
as  deposi     parties,  or  privies  to  the  present  action,  and  that  therefore  t  was   resinf'V  alios 
tions  of  per  ac/a.      St  (f  per  Cnr.     Surely  this  appears;  that  the  prcs<~nt  suit  is  a  suit  be- 
^^"^  h*\f    **^®®"  *^®  '^""^  ^^^  ^  copyholder  for  two  lives,  who  sets  up  a  custom  applicable 
of  a  penjon^^  copyholders  for  two  lives;  and  the  former  suit  was  between  the  lord  and  a 
standing  in  copyholder  for  lives,  who  relied  on  a  custom  applicable  to  all  copyholders   for 
pari  jure,  lives  generally.     The  depositions  cannot  therefore  be  looked  upon,  as  the  de- 
with  the      clarations  of  persons  unconnected  with  the  subject;  but   as  the  depositions  of 
?1j  *^^py    persons  made  by  them  in  the  character  of  witnesses,  brought  forward  by  the 
th  xnthii     copyholder,  whose  interest  it  was  to  put  form*^st  such  witnesses  as  were   best 
was  not       ^^^®  *^  depose  to  the  matter  in  dispute      The  objection  cannot  be  sustained, 
proved,  oth      Sec  Doug.  219;  4   Campb.  401;   14  East,  331.  n;   1  M.  &  S.  679;  Carth. 
erwiscihan  181;  Peake,2l9;   B.  N.  P.  233. 

"  appear  (b)   On  th^  paH  of  ihe  drfcndanl. 

ed  ^'^^^'V^™      The  nature  of  .the  proofs  on  the  part  of  the  defendant  must  be  solely  guided 

that  the  per^'»®  J'^^X*  vvliethcr  rlioy  wrrecm  down  with  a  bonn  fido  inicntion  so  to  apply  them,  aUhoiiwti 
sons  mak  in  fact  none  have  been  nctually  «o  applied,  till  tho  e:ipira  ion  of  scveiid  mon'ha  after  they 
incsoch  were  cut  down,  and  until  after  an  action  of  ejectment  lias  Vi-cn  hroufflii  by  the  lord  for  a  for- 
d^opsi  foiture,  and  although  m<ny  of  tlicm  still  remain  unapplied,  part  of  tfio  premises  being  slill 
lions    were  °"'  ^^  repair;  Doe,  d.  Foley,  v.  Wilson,  p,  4^2. 

ona  ac        *  ^^^®''®'  thoref  »re,  the  lord  a-.'^e'^sed  the  fine  at  10(H.,  but  of  especial  favour  remitted  401. 

t  d       thereof,  and  the  iury  found  the  tenement  worth  IJOI.    per  annum,   it  wis  held  that  tiie  lord 

*'"th  the       ^°"*^  ""*  retain  his  special  verdict  of  601.  for  the  fine;  Northwick  v.  Str.nway,  3  B,  *1  P. 

^^^  _  .346.     Btj    ho  lord  may  recover  from  the  copyholder  the  fine  assessed  bv  liini  onadmiltanre» 

^^  not  exceeding  two  years  value  of  iho  tenement,  tliere  being  no  entry  of  asst'«»rJmcnt  of  such 

manor.  ^^^  ^^  ^^^  court  rolls,  provided  a  demand  for  such  fine  hau  been  made  afi.^r  the  value  of  iho 
t«'nf mcnt  has  been  found  bv  tbo  homacc;  Northwi<li  v.  J?tanwav,  C  Ka-^t.  r.f». 
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by  the  particular  defence  relied  on.     Should  it  ba  i  istituted,  to  t  y  the  right  ofThe  evi 
property,  if  the'lord  claim  it  as  forfeited,  the  defendant  may  show  that  he  has^®"*'®  ®" 
dispensed  with  it  by  his  subsequent  acts;  anfc^  p.  45  ■ ;  or  if  it  ')«.  for  instance  jj^®  defend 
brought  to  recover  the  amount  of  fines  due,  the  opyholder  ma\  a.iduce  evi-ant  nrntt 
dence  to  shorw,  either  that  the  amount  was  n  )t  assessed  by  the  ho  ^age,  oteorrespood 
that  it  was  not  reas  )nable,  rid,",  anie^  p.  482  to  p   438,  and  p.  488  :o  p.  489;  el  with  the  na 
ride  post,  p.  51 3  as  to  the  proof  of  his  title.  5*7  ^^^ 

{e)  Ai  to  Ihe  wUnessea.  defence, 

1.  Avoy.  T.  T.   17^5.  K.'B.    11  Mod.  Rep.  354.  wh^hT" 

This  was  an  action  of  ejectment.     Evidence  was  required  of  the  fact  of  J.  njortfa«ed 
S.'s  being  the  son  of  J.  S.    to  whom  a  copyhold  estate  (the  subject  of  thiu  ac-a  copyhold 
tion;  was  to  come,  and  who  had  sold  it  to  the  lessor  of  the  plaintiff.     The  said  estate,  it 
J.  S.  was  called  to  prove  it.     An  objection  was  taken  te  his  competency  as  a°ot  a  com 
witness,  on  account  of  his  interest.    He  was  accordinirly  examined  on  the  roir  P*'*°.*  '''* 
dire  if  he  had  anv  interest  in  it.      He  said  that  he  only  mortgaged  it,  and  did  ejectment 
not  sell  it.     He  was  immediately  rejected,  as  the  equity  of  redemption  still  re-  concerning 
sided  with  him.  it. 

2.  Champion  v.  Atkinson.  M .  T.   1671.  K.  B,  3  Keb.  91  S.  P.  Garrard   f  508  "I 

V.  Lister,   i  K-    .  15  Bat  a  ten 

This  was  an  issue  directed  to  try  the  right  of  the  lady  of  Ihe  manor  of  W.."*°^*he 
during  her  minority,  to  fines,  on  the  death  of  a  tenant,  or  former  lord.  The™*"®'*.*  ® 
plaintiff  claimed  on  her  accession  to  the  manor  on  the  death  of  her  father;  and  ^^q^  ^^^^ 
the  steward  being  called  to  prove  her  right  to  the  fines  in  question,  his  evi-the  lord, 
dence  was  objected  to,  on  the  ground  that  he  had  an  interest  in  the  admission  ma^jr  gife 
of  a  tenant;  but  it  not  appearing  that  he  was  personally  interested  in  the  pre- *«*^»"»ony 
sent  suit,  the  Court  thought  the  objection  untenable,  and  he  was  sworn.  f^  ""^  ^'!*'^» 

3.  FuvEREAUX  1.  HuTCHiNs.  E.  T.  1778.  K.  B.  Cowp.  807.  doe»  noTim 

The  question  which  came  before  the  Court  in  this  case  wa.^.  whether  the  ous-  mediately 
tom  of  tithing  in  the  parish  of  A.  could  be  proved  by  evidence  of  nuch  a  cus-  involve  the 
tom  in  the  adjacent  parishes.      Per  Cur,     Proof  of  the  cust  >m  in  other  parish-  iniereet  of 
es  is  no  evidence  to  affect  the  parish  in  question,  unless  the  custom  had  been  ^hewitneaB. 
laid  as  the  general  custom  of  the  whole  county  E«pecially 

H)  As  to  the  costs.  lorn   eUte 

The  costs  must  be  governed  by  the  nature  of  the  action  adopted.  ^o  the 

3.  By  .distress.  whole  ma 

The  lord  may  distrain  upon  his  copyhold  tenant  for  non-performance  of  suit;  nor. 
Co.  Litt,8.  225-6-7;  Cilb.  Dis.  5;  2  Watk.  177;  2  Inst  118;  Noy.  135;  S. 
C.  2  Brownl.  279;  but  the  distress  is  considered  as  a  pledge  to  compel  the 
performance  of  the  services,  and  cannot  be  sold;  Yelv.  194;  Cro.  Jac.  2556; 
1  Bulst.  52;  Gilb.  Dis.  13.  It  would  seem,  however,  that  the  lord  cannot 
distrain  for  the  amercement  either  in  a  co^rt  baron,  or  a  customary  court,  as 
of  common  right,  but  is  put  to  his  action  of  debt;  ^ro.  Eliz.  748;  and  the  rea- 
son is,  that  he  may  distrain  for  the  service  itself,  and  therefore  ought  not  to 
have  a  double  distress;  Gib.  Dis  11.  16;  Mo  185.  But  as  it  appears  that  the 
lord  may  prescribe  in  a  distress  for  the  amercement  in  customary  court  baron^ 
so  by  special  custom, '  an  amercement  in  customary  court  may  be  distrained 
for;  Gilb.  Dis.  16.  The  lord  may  distrain  for  rents  of  assize  of  common  right; 
Co  Litt.  s.  213;  Gilb  Dis.  5;  and  now  by  the  4  G.  2.  c.  28.  s.  5.  all  persons 
have  the  like  remedy  by  distress  for  rents  of  as.size,  chief  rents,  and  rents  seek; 
Glib.  Dis.  6;  as  in  the  case  of  rents  reserved  upon  the  lease;  and  the  statute 
extends  to  copyholds;  ib.  Gilb.  Ten.  150,  2  Watk.  181.  This  distress  may 
be  upon  the  lands  in  the  hands  of  the  lessee;  Noy,  135;  vide  antt^  p  504.  n. 
Copyholds  are  not  within  the  32  H.  8.  c.  37.  Any  arrears  of  rent  cannot  be 
therefore  recovered  by  executors  and  others  under  the  provisions  of  that  act  ^^ 
by  distress;  sed  vide  onfe,  id.  The  lord,  it  seem«i,  may  distrain  for  his  fealty,  L  ^09  | 
even  after  the  tenant's  death,  if  the  tenant,  when  living,  refused  to  perform  it; 
Noy.  24.  But  it  is  presumed  that  a  court  of  equity  would  at  this  day  afford 
relief  against  a  distress^  or,  at  all  events,  it  has  been  seen,  {ante,  p.  491 .)  from 
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The  Court,  a  forfeiture,  for  refusing  to  trifle  with  a  common  oath,  which  can  be  novr  no 

before         longer  subservient  to  a  good  end. 

which,  any  / px  ^  ^0  THE  TEJf  ANT. 

the  lord  (^)  *^  ^^  ^^e  cottrl  where  lie  is  to  sue. 

and  his  A  cttslomary  court  is  incidental  to  the  manor,  and  a  necessary  and  insepara* 

copyhol  ble  concomitant.  It  was  instituted  for  those  persons  who  hold  of  the  manor 
der;  at  the  ^^  villein  or  ba|ie  services,  who  were  dependent  on  the  lord's  will,  or  claimed 
fatte-  mL%  '^©'"ely  by  custom  *  Originally  the  jurisdiction  of  the  lord  was  much  more 
take  place,  extensive  than  it  has  of  late  been.  It  gradually  experienced  much' restriction . 
depends  on  He  was  not  permitted  to  hold  pleas  of  personal  actions,  where  the  debt  or  da- 
the  nature  mages  amounted  to  409.,  nor  could  he  intermeddle  with  the  right  of  freehold 
of**'®  ef  his  tenants,  but  by  the  king^s  writ.     But  a  copyholder  must  in  every  action 

ted"*' AB**a  '■®**^  implead,  and  be  impleaded,  m  respect  of  his  copyhold  tand^  in  the  court 
general        of  the  manor  of  which  it  is  holden  t 

role  the      roperior  courts  at  Westminster  sboold  be  resorted  to,  where  the  snit  *y  Bot  an  action  real. 
I    510  1  'h)  Jis  fo  the  form  of  action. 

No  action  1.  The  power  of  compelling  the  lord  to  admit  a  copyholder  was  6rat  9ma^ 
will  lie  by  med,  it  Would  seem,  by  the  courts  of  equity;.  4  Co.  S4.  a.  28.  b;  Cro,  Jac. 
the  snrren  353 .  Q;]b.  Ten.  125:  and* now  a  mandamtu  at  law  will  lie;  (videpo$tj  p.  519.) 
deror  or  sQf  ^^^  neither  the  surrenderor  or  surrenderee  can  maintain  an  action  against  the 
Jltnrtthe*  ^^^^  ^'^^  refusing  admittance;  Cro.  Jac  368;  Plowd.  352;  Gilb.  Ten.  291  j  w* 
lord  iooomvide  3  Bulst.  217;  5  Burr.  2769;  and  Let  Cust.  158. 
pel  admis  2.  DoE,  D.  Burretx,  v.  Bellamy,  M.  T.  1813.  K.  B.  2  M.  &  S.  87. 
sion,  Xhe  lord  of  a  manor  having  seized,  after  the  usual  proclamation  for  the  heir 

•  An  acreption   of  court.«,  &c.  cunnot  bo  thcrofore  introduced   into  grants   of  cc^yhold 
property;  Moor.  870;  Dy.  238.  b;  1  Leon.  118;  Wind).  23;  4  Taunt.  316. 

t  As  to  the  parties  by  whom  this  court  mny  he  holden.  tho  ptace  nnd  time  when  it  is  to  be 
summoned,  .the  judsre  who  is  to  preside?,  and  the  manner  of  its  being  cnnvokeil,  the  follow- 
ing rules  may  be  coUcctod.  Every  person  who  has  a  minor,  of  which  o^ershold  by  copy 
or  base  tenure,  may,  a*  a  necessary  consequence,  hold  a  customary  court.  Whenever  ft 
manor  becomes  divided,  so  that  pa't  of  the  copyhold  tenements  is  allotted  to  one,  and  part 
to  another,  it  should  seem  tliat  the  customiry  courts  must  bo  nccordlnir?y  multiplied.  So  if 
the  widow  of  a  lord  bo  endowed  of  a  manor,  and  several  eopyhold  tenements  be  assiimed 
her  in  dower,  she  may  hold  a  customary  court  for  the  copyhoJds  aesigned;  Cro.  Eliz.  661. 
Though  a  person  cannot  by  his  own  art  creiite  a  manor,  yet  it  has  been  supposed,  that  if  the 
lord  grant  the  freehold  of  all  or  part  of  the  copyholds  within  the  manor  to  a  stranger  in  f^, 
particularly  if  it  is  not  a  grant  of  a  sinslo  copyhold  only,  that  the  grantee  may  keep  a  cus- 
tomary court,  and  re-grant  the  copyholds  in  case  of  escheat,  Stc.  4  Co.  27,  a;  Cro;  Elic. 
103,. 396,  662;  Skin.  191;  6  Vin.  Cop.  H.  pi.  2,  &  4,  on  the  ground  that  as  ^  copyholders 
are  not  parties  to  the  grant,,  it  ought  not  to  operate  to  their  prejudice.  Customnry  courts 
may  beheld  at <iny  place  rvithin  a  manor;  Co,  Liu.  58>  a;  4  Co,  26;  8,.  C,  Cro,  Eliz,  102; 
Calth.  Read.  J  3.  But  though  courts  of  this  nature  are  void,  if  holden  oat  of  the  manor; 
Scroggs  88;  yet  by  immemoriaf  custom  it  will  be  sufficient  if  courts  for  several  manors  are 
held  together  within  one  of  them;  Co,  Litt,  68,  a;  Co,  Cop,B,  31,  tr.  47-8;  4  Co,  27.  It  la 
usual  to  hold  them  in  the  day-time;  but  it  would  seem  that  they  mey  be  held  after  sun  sot; 
Mo,  68,  pi,  185;  6  Vin,  Court,  b,  pi,  10.  Fifteen  days  is  considered  tabe  the  proper  notice, 
being  the  common  time,  borween  the  te.«to  and  return,  of  a  writ  in  the  Common  Pleas,  and 
it  is  usual  to  include  three  Sundays,  and  to  affix  the  notiise  to  the  church  doer;  but  six  or 
seven  days'  notice  is  suid  to  be  sufficient;  Kiteh,  1 1;  or  even  four  days  have  been  held  to  be 
80;  Cro,  Eliz,  353.  This  court  is  generally  held  once  in  the  year,  at  some  period  dr^  by 
the  custom  of  the  manor,  end  nioro  usually  within  a  month  before  or  after  Niduielnuu;  an  J 
when  the  custom  ha.s  not  established  a  fixed  period,  it  is  generally  supposed  that  this  eourt 
may  be  held  as  frequently  as  (he  lord  pleases;  Kitch,  163.  Special  customary  courte  ar« 
sometimes  called  for  the  purpoi^e  of  effecting  the  proposed  transfer  of  copyhold  property  by 
the  admission  of  the  new  tenant;  but  at  such  courts  it  is  not  regular  to  enter  any  present- 
ment, or  make  any  proclamation  in  furtherance  of  the  aets  of  any  prior  generu  court : 
though  Mr.  Scriven,  (vol,  i,  p,  8,)  obsen'es,  that  he  has  known  instances  of  the  want  of 
attention  to  thi^  rule,  and  in  which  tlio  proceedings  might,  of  course,  be  impeached  on  any 
adverse  question;  1  Scriv,  p,  8.  Whoever  is,  therefore,  as  has  been  seen,  lord  pro  tempore 
may  hold  a  court  though  he  be  only  tenant  at  will,  in  which  he  presides  as  judge;  see  1 
Watlt,  22:  Fisher,  p,  48,  and  51,  58,  2d  edit;  2  Show,  180;  Co,  Litt,  56,  b;  4  Co,  96,  b; 
Co,  Cop,  s,  45,  tr,  102.  But  the  lord  need  not  hold  his  court  himself;  he  may  appoint  his 
steward  to  hold  it  for  him;  Co,  Cop,  s,  35,  tr,  104.  The  copyholders  or  ttaants  attending 
to  do  their  fealty  at  tliis  court,  are  called  the  homage,  and  are  to  he  swoni  to  frame  their 
presentments  with  impartiality;  eee  2  A\'atk,  33;  and  1  Scrircn.  8. 
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to  a  copyhold  estate  to  come  in  aad  be  admitted,  and  afterwards  demised  the  Bat  d 
land,  the  heir  applied  to  the  steward  to  admit  him,  and  upon  his  refunal  to  dc  \^^^g^*  «» 
80  ID  the  absence  of  the  lord,  the  heir  brought  this  action  (of  ejectment^  and^""*  '^^^^f » 
had  a  verdict.    On^  motion  now  made  to  set  it  aside,  on  the  ground  that  tht  Jermwi  in 
plaintiff  should  have  tendered  himself  at  one  of  the  lord's  courts,  the.  rule  was  every  ac 
refused;  Dampier,  S.  observing,  that  what  had  been  said  by  the  steward  wastion  real 
a  dispensation  with  the  plaintifTs  attendance  at  the  lord's  court.t  L  ^^  1  ] 

S.  Lease  v.  Pioot.     Stafford  Summer  Assizes,   1769.  MSS,  1  Selw.      implead. 

N,  P.  86,  *»^  'J.^n? 

Case  for  money  had  and  received  by  defendant  for  plaintifl  V  use.     On  the  Ke  mtnoJ" 
trial  it  appeared,  that  the  plaintiff  had  purchased  of  one  S.  a  copyhold  estate  coon,  yet 
in  P.  which  was  defendant's  manor.     The  estate  was  let  at  the  gross  rent  of  it  has  been 
60/,  per  annum,  landlord  paying  land  lax,  chief  rent,  &c.     Plaintiff  applied  at  lon«  eatab 
the  next  manor  court  to  be  admitted,  and  tendered  126/.  for  the  fine,  (twojl^^^^'-  *hat 
jrcars'  rent),  saying  that  no  lord  of  a  manor  had  a  right  to  more  than  two  year's  Jj^  "j'jj  j^^ 
value  for  a  fine.     K.  the  (defendant's  agent),  refused  to  admit  him  unless  he  >„  actiob  of 
paid  10 per  cent,  on  the  purchase  money  ^1650/.)  165/.;  he  said,  he  durst  not  ejectment 
take  the  sum  offered  by  plaintiff,  nor  would  ho  suffer  the  court-keeper  to  ad-  io  the 
mit  plaintiff  without  payment  of  165/.     The  plaintiff"  then  paid  the  money  de-«««'to  of 
manded  as  a  fine  (165/.)  in  order  to  procure  admission,  but  said  it  was  toof*"°™" 
much  money;  and  plaintiff  afterwards  applied  to  the  defendant  himself,  and  to^^^^^j^^ 
his  town  agent,  and  offered  to  refer  the  matter  of  the  fine  to  counsel.     The  eion,  or 
defendant  said,  he  would  not  return  any  part  of  the  fine  received,  nor  would  what  is  tan 
he  leave  it  to  counsel.     Defendant,  at  the  trial,  insisted  that   10  per  cent,  on^^™^°1^  ^o 
the  purchase  money  was  the  cu^omary  fine  in  that  manor,  and  by  estimating  f<l"ii^>on» 
the  estate,  which  was  100  acres,  at  lOs.  6a.  per  acre,  made  the  two  years'  va-_  thefoaa 
lue  amount  to  165/.  dalion  of 

Per  YateSj  J.     Fines  were  arbitrary  formerly,  the  estates  being  held  at  the  the  action 
wiilofthe  lord:  but  the  law  having  now  drawn  the  Hne,  and  copyhold  estates  being  the 
being  permanent,  no  more  than  two  years'  value  can  be  taken.     The  lord  has  *^^®  '^ 
a  right  to  two  years'  rent,  mtrinsic  value  of  the  land,  and  is  not  to  be  prejudi- 1^^,^"*^ 
ced  by  any  collusive  lease.     It  was  necessary  for  the  plaintiff  to  show  that  he  g    .      i 
did  not  pay  the  fine  voluntarily,  but  upon  compulsion.     The  custom  to  take  10  respects,  he 

*  Provided  the  right  of  entry  has  accrued  wkhin  a  period  of  20  years;  1  J.  &  W.  549;  4  nia>  adopt 
B.  -de  A.  30&.  aach  ac 

t  It  is  laid  down  in  Adams  on  Ejectment,  p,  967,  that  when  the  lessor  of  the  plaintiff  is  tiona  as 
the  lessee  for  years  of  a  copyholder,  he  must,  a{\er  provins  hia  lessor's  title,  show  either  n  those  of 
special  custom  in  the  manor  allowing  the  copyholder  to  ravke  leases  for  years,  or  that  the  actions  on 
license  of  tlie  lord  was  obtained  herore  the  lease  was  granted;  Co,  Cop,  ol.  This  position  the  case; 
is  founded  on  the  rule  that  the  plaintiff  in  ejectment  must  recover  by  the  strength  of  his 
own  title,  not  by  the  weakness  of  his  adversary's;  and  that  it  will  be  sufficient  for  the  de- 
fenAant  to  prove  a  title  out  of  the  lessor  of  the  plaintiff,  though  he  have  no  title  himself; 
and  consequently,  if  it  appenr  by  the  plaintiff's  own  showing  that  the  lord  is  entitled  to  en- 
ter fbr  a  forfeiture,  the  declaration  cannot  be  supported.  Mr.  Scriven  (vol,  i,  p,  5^),  how- 
ever, submits  that  it  is  quite  clear  that  a  copyhold  may  bo  recovered  under  a  declaration, 
upon  a  lease  for  years,  without  showing  a  license  or  alleging  a  custom;  and  this,  not  only 
iiom  the  common  rule  that  the  defendant  shall  confess  lease,  entry,  and  ouster  (making  the 
execution  of  the  lease  unnecessary ),  and  by  which  any  question  as  to  forfeiture  is  avoided, 
but  that,  as  between  the  copyholder  and  a  stranger,  the  Court  would  presume  that  there  hnd 
been  a  dispensatioo  of  the  forfeiture,  unless  the  lord  had  actually  entered;  and  see  Bull.  N, 
V)  110.  And  in  Ow,  18,  it  was  resolved,  that  if  a  cooyholder  muke  ri  lease  for  years,  which 
is  not  aocordmg  to  the  custom  of  the  manor,  yet  this  lease  is  good,  so  that  the  lessee  may 
maintain  an  ejectiofirme;  foi  between  the  lessor  and  lessee,  and  all  others,  except  the  lord 
of  the  manor,  the  lease  is  good.  So  in  Goodwin  v.  Longhurst,  Cro,  Eliz,  535,  tlie  ques- 
tion was,  whether  the  lessee  of  a  copyholder  for  years  could  maintain  pn  ejectment  at  the 
conunon  law?     And  all  the  barons  clearly  held  that  he  might,  for  it  is  a  good  lease  as  be- 


^pyholder  himself  cannot  recover  m  ejectment, 

is  warranted  by  castom  or  lieense;  8  East,  354;  J  Leon,  13;  Cham,  L.  &  T.   582;  and  see 
1  Bac,  Abr,747;  2  Phillip's  Evi,  248.  ,   ,^      ^    ^.^  ^        ,    . .  ^ 

t  Under  a  reversionary  grwrt  to  B.  (the  nominee  of  A.,  a  copyholder  for  life),  to  iiold  to 
B.  for  the  term  of  his  life,  immediately  after  tlie  death,  surrender,  or  forfeiture  of  A.,  the 
logal  tijle  of  B.  is  perfect  without  admittance,  aud  he  may  mamlwn  an  ejectment  on  the 
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P^ectU,  on  the  purchase  monfy,  be  it  of  ever  so  long  a  continuance,  cannot 
■  '»">a>  <he  law  having  fixed  the  rate  in  another  manner.* 
n.,ll.i       *  ^-  ^.^"V''*''  "■  R^NGRR    E.  T.  1700.  K.  B.  1  Lord.  Raym.  552. 
10  0^1^',    ^  ^«P^h°!<J  •«•""»«  ofa  manor  brought  this  actirn    of  trespass'   against   bis 
hi.  inter      '''"'».'"'■  c'J"'"?  "f>  tb«  copyhold  trees,  to  which  the  copyholder  was  entiiled  for 
ests.  repairs.      I  be  action  was  considered  sustainable. 

(c)  ^1  to  the  nleadinf^a. 
1.  Doe,  d.  Bi;nington,  \.  Hail.  M.  T.  1812.  K.  B.  16  East,  £08. 
In  framing  \  nis  was  an  action  of  ejectment  brought  to  recover  a  copyhold  estate  The 
•  declare  &?'"*'"'  ?^  surrenderee,  had  been  admitted  a  week  only  prior  to  the  "trial  _ 
,>^?men,.  .  TlLlr''^  T  l"'V"  **'^  <J«<;laration  between  the  time  of  the  surrender  and 
iarirnde;4"^'""'"''^«'.«''>'*=''''t*f."'-g^<'.  was  insufficient  to  support  the  action;  and 
may  recov  '^«'  «»  odniittance  could  in  no  case  refrr  hack  to  (he  surrender,  so  as  to  con- 
er  upon  a  ^J^  »i  a<Hon  brought  by  a  person  who  had  no  right  of  action  in  him  at  the 
deaiise,       tune  it  was  brought 

Iween'the    •    V  "/  fu"' "  J""  "i'T  "'^  "'guinent  of  defendant  to  hold,  would  be  push- 

ITJ'L  Z:ZJ^^"  "^''Wf  'Y'  ^'"'""'  *!"""^"  "'■"«'  ?'«'"»'«•'"  ejectment  "^ We 
.nrrender.  "  1;  ""'  ";"."«  '•«»  •""«  of  'he  surrenderee  till  admittance;  but  « hen  he  is  «d- 
.nd.da.il  mttedalhs  perfected  by  the  I  elation,  and  we  will  then  lock  a.  his  realHtte 

'""'"  ^rU.l!^.:\^i^S-  '^^•^«er-20;Salk.,35;C^^'gS: 

Irrucilo^or^-  i??hV..?e""''**'if  mV"7'"'  " '  '^"''f "  ^  '^  '^O'-  ^  »•  «  East,  383 
the  .«b..  Ku  "1  n  '  J"??^  *''*'  '"".*'»  ,*e'«^  R''«"'«ed  in  1735  to  A.  to  hold  to  him  and 
gaen.  plead  ^'«  «on«  B  and  C.  successively,  during  their  lives,  and  the  life  of  the  Wrt 
L^.,  ,he  I'ver.  B  bemjr  dead,  C.  in  1777,  purchased  by  c^py  the  reversion  of  the  n^ 
r'.^".""'"  Ty7:  T-  ""^  '''germination  of  the  estate  of  A.  dnd  of  his  own  l.fe  isfate  To 
ft  d  at  ■  r '!;':!,!::,?••  "'^"  "  V".''-'- «'""»«  ^is  Hfe,  wh«  was  adn^nei  fn  78g! 
in  other  ca  i^"  ^''"''^^''r^  "«  "^n  l.fe  interest,  and  the  reversionary  interest  of  his  ^ 

D.  (hen  an  in  ant  (but  over  which  interest  he  had  no  controP  and  took  TLu^, 
Where,  grant  to  hold  to  C,  his  daughter  E.,  and  his  son  D  s^cSve"v  .„d  C  i^I 
theroforo.  admitted  thereon,  and  con  inued  in  possession  till  hisrathTn  IROfi  ^L 
.be  defend  D  entered,  ajrainst  whom  his  sister  E  and  her  husband  brou^l^t-"--^^^^ 
ant ...  ej..ct  A  verdict  was  founH  for  the  nlaint  fT  wiih  liber. vfnr.K»  ^"^J  an  ejectment, 
ment  has     __»  ;.  .„;j„   ./...     ^  ,      ...       '  nneriy  lor  the  defendant  to  move  to 

noi  t ...  le    «"*  't  »8fe.  If  the  Court  should  be  of  opinion  with  him;  but  the  Court  hddtha^ 
(cal  i.tle.  he  ?•  had  the  l<  gol  and  equital.Ie  right,  and  might  retain  Do,.P«in«.L 
Sia,  d«r..„d  «ion  ofC.  for  20  years,  aOer  the  surrender  of  his  hfe  estrcbTlilh  15^"''^ 
him«elf.  .1  version  was  let  in  not  belna  the  oosaesiion  nf  .^«  i  rfu  •'>^.'*'"<=h  the  re- 

thoogh  20   rute  to  show  cause  why  a  n"e«  3l1houTd  n„/t!  .'  ll^*  '''"'".*"^=  ""*'  * 

ye-r,-  PC,   ,e^io„(„„.  being  .ho  P».Uion  V.he  ^r  S  .rilnfiri^^^ 

before  he  took  po...«wion.1  P'a'niiff)  should  have  ran  against  him, 

io  fn'fJ        ^.i,  ^^,  jy.l.  „  V.  Tav  .-R   T.  T.  -803.  K    R    ,0  Fast,  183. 

tbelo^djs   hold  tenements  to-e      r  tnlMhe  libeHi,  of  bmi  I  tr  IJ^  3  ^^'  ^^'^  .''''^y- 
^i.ed  in     Jhe  plaintitrreplied  that  as  well  !^sXrZs^{^^^^^^^^  ^'^ 

-tee«f  in  which  &c  »<*  fho  n^mt  ^r tu^  i  -.l-  ^■"="»  <^*'ai  unaer  (he  sauI  closes 
mine.  n.  >„„  i^^„  '!^;^^  ocXtiH^l-  Z"^"",  ""1''"''"  '^e  ^oire,  hr.d  immemori- 
derneath  '  i  "f  "f  K!!"*'  *"  '"*  soil  within  and  under  the  same,  had  immedintelv  been 
the- copy  P"«  .  '>ff^  manor,  and  demised  and  dcmiseable  by  copy  SccwiU,  ^t  «n» 
bold,  to      exception  or  reservation  of  the  coal,  &c      The  o..e^:«n   „.k-  u  "^ 

getbar  with  whether  the  replication  ought  to  h^e  traversed  ^tho  l^L       f    "T  "f' 
death  of  A,:  Roc.a.  Co.h,  v  lldos.,  2  Baa   4''  ^   "^  "*""'"''«  *''*' 

But  It  IS  now  dfomcl  lo  ho  fully  so' lied,  that  a'    '" 


{•iTOuinea;  x  f,  «,  t;a,!.  .,--.,  r— j ,  unutr  luo  circum»tancos,  be 

*  It  has  been  idro:idy  staled  fame  n   40 1  ■»  ih.>  :,  i.»   i 
'   eumstanee*  of  ,he  above  chso  .  n  imiicJinon,' IouIH  li  ^      ™  susgested,  ihnt  under  the  cir- 
t  But  after  2*  years'  adverse  d,".,^^^  "°"''' J'?/°'  ?>^«"r  'on  colore  officii, 
plain.,  i„  na..ure^of  po^^  SiL^'oTWritf^^S;  Wdt^.'^sir^^'  "^"^'""""^ 
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mines.     The  Court  said:  ifthe  plea  means  only  that  the  liberty  is  so  annexed  the  liberty 
to  the  seisin  in  fee,  as  tha%  until  the  right  of  actual  possession  has  accrued  in  o^horing. 
virtue  of  the  seisin,  the  liberty  cannot  be  exercised,  the  replication  has  suflS- ^^  ^j^JlJ^^^"* 
ciently  confessed  and  avoided  it  by  showing  that  there  is  an  outstanding  copy- exercise  the 
hold  estate  which  suspends  (he  right  of  actual  possession.     But  ifthe  plea  is  same,  dor 
to  be  considered  as  claiming  the  liberty  presently y  that  is,  during  the  conlimi^  ipg  the  con 
anceofthe  copyhold  estate,  that  liberty  is  not  confessed  and  avoided  by  the  repli-  tinuance  of 
cation;  and  there  ought  to  have  been  a  traverse.     The  latter  seems  to  be  the  {n^^d^^/e^ 
true  meaning  of  the  plea,  and  indeed  the  plea  would  be  bad  ii  it  were  not;  for  i^ie.  anleaa 
it  admits  that  the  closes  in  which,  &c.  were  copyhold  tenemeiUs  at  the  time  oftres-  the  liberty 
passesy  and  insists  upon  the  right  to  enter  upon  the  copyholds.     The  word  lib-'  be  express 
ertyy  too,  implies  the  same  thing.     It  imports  ex  vi  termtni^  that  it  is  a  privilege  ^J  °<^S^ 
to  be  exercised  over  another  man's  estate.     A  man's  right  of  dominion  over^'^^ 
his  own  estate  is  never  called  a  liberty.     Now  during  the  continuance  of  the 
copyhold,  ifthe  mine  is  to  be  worked,  the  lord  must  exercise  a  privilege  over 
the  copy holder^s  estate;  hut  as  soon  as  the  copyhold  is  at  an  end,  the  surface 
will  be  the  lord's  as  well  as  the  coal,  and  he  will  have  to  work  upon  nothing  but 
his  own  property.     It  requires,  then,  no  reasoning  to  prove  that  if  the  plain- 
tifT  claims  the  liberty  during  the  continuance  of  the  copyholder's  estate,  a  re-^®'*'*  J^^^ 
plication  that  the  copyholds  have  always  been  demised,  in'/Aotff  ant/  *'^^P'*^''*dence**n 
or  reservation  of  the  mines  or  seams  of  coal,  is  not  a  confession  of  the  liberty,  aii  cases* 
and  an  avoidance  of  it,  but  a  mere  argumentative  denial  of  its  existence.  beinc  of  a 

(d)  As  to  the  evidence*  public  na 

I.  Warriner  v.  GiLF.s.  M.  T.  17a^.  K.  B.  2  Str.  954.  *"0j^  '^r 

After  the  fire  of  London,  power  was  given  to  the  City  to  set  out  the  public  i/.ij**^? 
markets,  which  was  done  in  a  very  accurate  manner,  and  entered  in  their  ^j^^^  ^g  ^^w 
books.     An  ejectment  was  brought  by  the  lessee  of  one  of  the  markets  where-  as  the 
in  the  boundatnes  were  in   question.     A  motion  was  made  on  behalf  of  the  lord.t  (Bat 
plainti'to  have  liberty  to  inspect  the  books  and  take  the  copies,  which  was    [  ^i'  1 
grajited,  and  the  Court  compared  it  to  the  case  of  court  rolls,  which  are  nrt  thejr  do  not 
considered  as  the  evidence  of  the  lord,  but,  in  the  na  ure  of  public  books  ^er  jf"?^??*^^^ 
the  benefit  of  the  tenant  as  well  as  the  lord.  pereons-  1 

2.  Snow  v.  Cutler.  M.  T.  1662.  K.  B.  I  Keb.  567.  S.  Lee  v.  Boothby.  E.  Turn.  ' 

T.  1663.  K.  B.  ibid  720.  217.) 

Husband  and  wife  suffercil  a  recovery  of  copyhold  lands  of  the  wife  to  the  And  in  an 

use-ei  the  husband  wife  for  life;    remainder  to  the  use  of  the  husband's  will,  early  decis 

The  husband  died  in  the  wife's  life-time,  having  first  devised  the  premises  to|®"  "  T[" 

the  heirs  of  the  body  of  the  wife,  who  should  then  be,  or  should  hereafter  ar-  r*'* 

•^  '  '  copy  01  a 

*  Where  copyholds  n re   enfranchised,   and  the  copyhold  tenure  becomes  extinct  in  the  court  roll 
freehold,  the  evidence  of  the  title  shoald,  to  be  complete,  show  the  state  of  the  title  under  under  the 
the  freehold  tenure,  fo'  the  copyhold  tenure  exists,    m  point  of  right,  for  the  benefit  of  all  steward's 
persons  who  can  make  title  to  the   same,  or   nhow  any    incumbrance   under  this   tenure. 
And  as  the  copyhold  tenure  is  extinguished,  the  freehold  tenure  governs  the  right  to   the 
possession ',  but  a  defect  in  the  title     nder  the  copyhold  tenure  would  not,  as  against  a 
stranger,  be  cured  by  enfranchisement,  and  judgments,  and  other  incumbrances  of  the  ow- 
ner of  the  freehold  tenure,  may  be  considered  as  affecting  the  actual  possession,  as  far  as  it 
is  discharged  of  the  copyhold  tenure;  1  Pres.  Ab.  205. 

In  Hansard  v.  Hardy,  18  Ves.  462.  Sir  W.  Grant,  M.  R.  seems  to  have  doubted  whe- 
ther a  person  purchasing  a  copyhold  esttite  must  be  pres^umed  to  have  notice  of  every  thing 
on  the  conn  rolls  relative  to  it.  This  doubt  has  been  remedied  in  a  late  case,  where  it  was 
held  that  the  court  rolls  are  the  title-deeds  of  copyhold  estates,  and  that  il  purchaser  shall 
be  aiTccted  with  n«  tice  of  the  contents  of  ihe  court  rolls,  as  far  back  as  a  search  is  necessa- 
ry for  the  security  of  his  title;  sed  vide  Stigj|V.  &  P.  729.  and  also  1  Meriv.  240.  «  If  a 
eopyheld  estate,"  says  Mr.  Coventry,  2  watk.  40^ n.  **  be  s^ld  in  lots,  a  question  arises 
whether  the  purchasers  of  the  smaller  portions  are  entitled  to  attested  copies  of  the  original 
copies  of  the  court  rolls..  It  is  admitted  thiit  the  purchaser  is  not  entitled  to  attesled  copies 
of  instruments  on  record.  Now  the  court  roils  are  not  {tfide  supra,  p.  614.)  matters  of 
record.  In  strictnesii,  therefore,  the  purchaser  may  require  the  copies  in  question,  and  at 
the  vendor's  expense,  if  there  be  not  any  stipulation  to  the  contrary.  In  this  view  also  tho 
vendor  cannot  insist  that  the  purchaser  shall  examine  the  abstract  with  the  court  rolls,  but 
roost  prqduce  at  his  own  expense  the  original  documents,  or  authenticated  eopies,  for  that 
parposp.  The  purchaser,  in  fact  is  a  mere  stranger  to  the  steward  till  admission,  nod  te- 
nants of  the  manor  can  only  demand  inspection  of  the  rolls  or  custnmal.'*^ 
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hand,  was  rive,  at  tlie  age  uf  14  years;  and  having  subsequentlj  with  his  wife  suffered  a 
fjood  evi  recovery  of  the  same  lands  according  to  the  custom  of  the  manor,  the  wife  re- 
the  copy  ho]  "^rr>®^>  ^^^  ^^®<I>  leaving  an  heir  of  the  prescribed  age;  and  on  the  trial  of 
dor's  es  ^>B  right  to  the  land,  the  steward  was  called  to  prove  the  recovery,  which  had 
tate.*  been  lost.     The  Court  rejected  his  evidence,  unaccompanied  by .  concurrent 

testiniony;  but  observed,  that  it  would  afford  sufficient  evidence  of  the  copy- 
holder's estate ;  but  not  of  such  a  recovery  being  a  judicial  act.  It  was,  however, 
afterwards  proved  to  have  been  recited  in  a  roll  of  court  within  four  years  after, 
on  which  the  Court  lidmitted  it. 
3.  Dob,  Lessee,  Bennington,  v.  Hall,  M.  T.  181^.  K.  B.  16  East,  908. 
Bat  copies       An  objection  to  the  plaintift^s  recovering  in  an  action  of  ejectment  was,  that 
''i^^R^K      no  stamped  copy  of  court  roll  was  given  in  evidence,  to  prove  the  surrender 
II        J    ^"^  admittance,  and  that  production  of  the  original  books  containing  the  en- 
^®J.^  "^^^"'^^ries  of  them  was  not  sufiicient,  since  the  stamp  act  of  48  G.  3.  c.   149;  for 
evidence  of^^^^  if  the  evidence  of  the  original  entry  on  the  court  roll  could  be  recieved, 
the  copy     the  stamp  would  be  always  evaded.     But  Lord  Ellenborough,  C  J.  in  deliv- 
bolder's  ti  ering  the  opinion  of  the  Court,  held  that  the  statute  not  having  required  a 
tle.t  stamp  upon  the  original  court  roll  itself,  bu*  only  on  the  copy,  it  could  not  be 

.deemed  an  evasion,  and  that  it  was  not  necessary  for  the  tenant  to  produce  his 
And  an  an  ^^p^  j^  i^^  choose  to  risk  the  evidence  of  his  title. 

tTag  rw^ict  ^-  ^^^^  V  Spray.  M.  T.  1786.  K.  B.  1  T..  R.  466. 

ing  the  Ejectment  for  copvhold  lands  in  the  manor  of  B.     On  a  question  mptdmg 

mode  of  de  the  mode  of  descent  of  certain  copyhold  land$y  a  customary  was  produced  in  evi- 
flcent  of  dence  by  the  steward  of  the  manor  as  to  the,  custom  of  the  manor,  and  which 
^t^^^h^^^'  pui*!^^®^  ^^  ^®  made  ex  assensu  omnium  lenenOum.  Xi  was  of  great  antiquity, 
acoart  raH^  ^^^  ^®P^  ^^^  handed  down  along  with  the  roHs  of  the  manor  from  steward  to 
has  been  '  steward,  but  it  was  without  date,  and  was  not  signed  by  any  person.  The 
admitted  as  Court  held  it  to  be  admissible  evidence,  though  not  properly  a  court  roll. 
evidence.  6.'  Adams  v.  Cross.  T.  T.  2  W.  §- M.  C.  P,  2  Vent.  181. 

When  the  Replevin  for  taking  divers  goods.  Cognizance  asbailifts  of  A.  B.,  in  which 
^opyhol  it  ^ag  stated,  that,  before  the  caption,  A.  B.  was  seised  in  his  demesne  'as  of 
cornea  h^  fee  at  the  will  of  the  lord  of  the  manor,  according  to  the  custom  of  the  nianor, 
queition,  a^^'^^  ^^  ^^®  aforesaid  messuage;  which  said  messuage  b,  and  time  out  of 
clear  dedacnund  hath. been,  parcel  of  said  manor,  and  demised  and  demiseable  by  copy  of 
tionofhis  court  roll,  &c. ;  and  being  so  seised,  he  demised  the  said  messuage  to  the 
title  moat  plaintiff  from  thenceforth  it  will;  reserving,  for  so  long  time  as  the  said  plaintiff 
be  made4  should  hold  it,  the  yearly  rent  of  8/.,  by  equal  quarterly  payments;  by  virtue  of 
however  ^^^^^  demise  the  said  plaintiff  entered,  and  was  and  yet  is  possessed;  and  that 
that  qnea*    ^^^  certain  rent  the  distress  was  made. 

tion  does  An  exception  was  taken,  for  that  the  said  A.  B.  is  set  forth  to  have  been 
not  arise,  seised  in  fee  of  the  said  messuage  at  the  will  of  the  lord,  according  to  the  cus- 
evi^oce     tQnij  of  the  manor,  and  no  admission  shown  from  the  lord.     But  the  Court  re- 

•^f^M^^r  ^  solved  in  this  case  that  no  admittance  need  be  shown,  as  the  title  did  not  come 
Kiven  01       .  ..  ' 

the  admit    »»  question, 

tance  or  *  Where  the  admisssion  of  a  copyholder  was  of^SO  years*  standing,  a  copy  of  saeh  ad- 

^nt.  mittance  was  allowed  to  be  read  in  evidence,  and  it  was  not  considered  necessary  that  it 

shoold  have  been  si^ipiied  by  the  steward  of  the  conrt;  2  Atk.  45-  Bat  in  Sommenet  ▼. 
France,  Fort.  48;  1  Str.  664;  according  to  the  former  reporter,  a  copy  of  40  yean  old 
was  rej  cted  in  evidence.  becAOse  the  steward's  hand- writing  conld  not  be  proved.  As  a 
matter  of  safety  at  the  trial,  it  may  be  prudent  to  be  prepared  with  proof  of  the  steward's 
hand-writing,  althongh  in  strictness,  it  mav  not  be  reqoired,(ibid.) 

t  A  casaal  destruction  of  deeds  will  n^t  induce  either  a  conrt  of  law  or  eqvity  to  favour 
the  presumption  of  evidence.  But  if  a  man  destroy  a  court  roll,  w  copy,  designed  to  be 
evidence  against  himself,  the  courts  will  presume  any  thing  capable  of  being  presnmed;  1 
Ld.  Raym.  781;  1  Ves.  285;  Hob.  109, 

t  When  a  surrender  has  been  made  to  the  use  of  one  for  life,  with  remainder  over  to 
another,  it  is  sufficient  for  the  latter  to  prove  the  surrender,  the  admittanee  of  the  tenant 
for  life,  and  hja  death;  jfor  the  several  interests  constitute  but  one  entire  estate,  and  the  ad- 
mittance of  the  tenant  for  life  enures  to  the  benefit  ef  the  remainder-man.  8o  if  a  copy- 
holder devise  to  one  for  life,  remainder  over  in  fee;  5  Mod.  806;  Cro.  Jac.  81;  Com. 
Dig.  Copyhold,  C.  11. 
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6.  Doe,  d.  Haxson,  v.  Smith.  H.  T.  1808.  K.  B.  1  Campb.  196.  [  516  ] 

In  ejectment,  the  lessors  of  the  plainti  f  claimed  under  a  devise  from  their  Bat  proof 
grandfather  I.  S.,  and  produced  the  admission  of  I.  Y.,  and  of  persons  bear-'^r^^®  ^^^ 
ittg  the  name  of  the  plaintiff's  lessors,  together  with  evidence  of  I.  S.*s  surren-  ^""on^of 
derto  the  use  of  his  will  at  his  death,  and  of  that  of  the  mesne  remainder-man  {|,e  n^mQ 
without  issue;    but  it  was  objected,  on  the  part  of  the  defendant,  that  some  of  the  les 
proof  should  be  adduced,  to  show  the  identity  of  the  lessors  of  the  plaintiff  with  aor  of  the 
the  persons  bearing  their  names,  and  of  whom  the  admissions  had  been  put  in.  plHintiff,  U 
It  was  urged,  on  the  plaintiff's  part,  that  it  lay  on  the  defendant  to  prov*e  the  ''^l  .^°5. 
contrary,  and  the  presumption  was  in  favour  of  the  plaintiff.     Sedper  ^rd^^i^^Q^^  ^^ 
Ellenborough.     The  lessor's  title  is  incomplete  in  the  absence  of  such  further  the  identity 
evidence.     A  witness  was,  however,  produced  who  was  present  at  the  ad  mis-  is  requisite, 
sion  of  the  lessors  of  the  plainlilf,  and  the  plaintiff  had  a  verdict. 

(e)  As  to  the  costs.     Pide  ante,  p.  508. 

2.  By  cxtstomary  plctinia,  [  ^^"^  I 

(a)  In  nature  oj  possessory  actions. 
A  copyholder  must,  in  every  action  real,  plead,  and  be  impleaded,  in  respect 
of  his  copyhold  land,  in  the  court  of  the  manor  of  which  it  is  holden;  and  there- 
fore, in  case  of  ouster  by  a  stranger,  he  cannot  implead  him  by  the  king's 
writ,  but  only  by  plaint  in  the  lr>rd^  court,  with  protestation  to  prosecute  his 
suit  in  the  nature  of  a  writ  of  entry,  or  of  assize  of  novel  disseisin,  or  of  iiioi*< 
d^aneestor^  or  in  the  nature  of  the  grand  writ  of  right;  the  process  upon  plaints 
for  copyhold  lands  being  analogous  to  the  common  law  writs  in  real  actions. 
And  this  rule  equally  applies  to  copyhold  lands  held  of  a  manor  of  ancient  de- 
mesne; Go.  Cop.  s.  57.  tr.  118;  see  1  Scriven,54t. 

Where  the  original  entry  of  the  wrong  doer  is  unlawful,  as  in  the  injuries  of 

la  an  action  of  ojectment  by  a  devisee  of  copyhold  property,  the  olaimaiot  should  prove 
not  only  hie  own  admittance,  and  the  will  under  which  he  claims;  2  Wils.  15;  2  Bac.  Abr. 
682;  but  the  admittance  of  the  testator;  YeW.  145;  and  likewise  his  surrender  to  will;  if 
the  will  were  made  prior  to  the  55  G.  8.  192.  In  a  dispute  between  the  lord  and  a  devisee 
of  a  copyholder.  Holt;  C.  J.  held  that  the  recital  of  a  will  in  the  copy  of  admission  was 
good  evidence  of  the  device  against  the  lord  or  any  stranger;  bat  that  if  the  dispute  had 
been  between  the  heir  and  the  davisee,  the  will  itself  ought  to  have  been  produced;  aod 
he  said,  that  the  rough  draft  of  the  steward  of  the  manor  of  the  admittance  was  admissi- 
ble evidence;  1  Ld.  Kaym.  785  With  reference  to  the  will  which  it  is  necessary  the  de-  ' 
v^see  should  prove,  any  paper  which  wit)  pass  personal  estate  will  be  sufficient  to  dipvise  co- 
pyholds; aod  such  paper  does  not  of  itself  require  probate,  for  it  may  relate  exclusively  to 
copyholds,  and  then  the  ecclesiastical  courts  cannot  take  cognizance  of  it,  in  which  ease 
the  courts  of  common  law  may  enter  into  the  question  whether  it  is  a  will  or  not;  Doe  v. 
Smith,  Peake*s  Ev.  458.  Instructions  for  a  will  of  copyhold  lands  of  a  customary  estate 
passing  by  surrender  and  admittance,  taken  in  writing  by  another,  in  tha  presence  and  from 
the  oral  dictation  of  the  party,  although  without  the  signature  of  the  party,  or  any  attesta- 
tion; eonstitute  a  sufficient  devise  of  the  copyhold  estate,  and  a  good  will  under  the  statute  ^ 
of  wills;  7  East,  299.  So  also  short  notes  of  a  will,  taken  by  a  lawyer,  from  the  testator's 
mouth,  have  been  held  to  be  a  good  will  in  writing,  although  the  testator  died  before  they 
could  be  reduced  to  form;  1  Anderson,  34;  Bed  vide  Cro.  Eliz.    tOO. 

Upon  the  death  of  the  tenant,  in  the  absence  of  custom,  the  descent  is  according  to  the 
common  law.  The  legal  Estate  accordingly  descends  to  the  heir.  His  title  is  proved  by 
evideoee  of  the  adminsion  of  the  ancestor,  his  death,  and  the  fact  of  heirship.  If  the  party 
claim  as  customary  heir,  he  must  show  his  title  by  proof  of  the  custom;  Co,  Cop.  43.  He 
must  prove' that  the  usage  haK existed  timeout  of  mind,  and  such  usages  are  construed 
strictly  id.;  and  4  Leon,  242;  et  vide  Denn  v.  Spray,  ante,  p.  350  Sf,  515;- Doe,  d.  As- 
kew, V.  Askew,  ante,  p.  862;  Doe  v.  Brightwen,  ante,  p.  424;  Roe,  d.  Bonnet,  v.  Jef- 
fery,  an/e,  p.  882.  Evidence  of  the  customs  in  one  manor,  it  has  been  seen,  is  not  allow- 
ed to  prove  a  custom  in  another  manor;  Duke  v.  Somerset  v.  France,  ante,  p.  472;  except 
where  there  is  a  probable  g«'ound  for  similitude,  as  in  the  three  northern  counties, 
Cumberland,  Westmoreland,  and  Northumberland,  in  the  tenant  tight  estate;  ante,  p.  472. 
n.  And  in  the  case  of  the  Dean  and  Chapter  of  Ely  v.  Warren«  2  Atk.  189.  Lord  Hard- 
wicke  held,  that  although  the  evidence  of  neighboring  manors  should  not  generally  be  ad- 
mitted to  show  the  custom  of  another  manor,  yet  that  the  rule  was  not  so  universal  as  not 
to  be  varied  in  some  instances;  a^  in  mine  counties,  the  courts  have  admitted  evidence  with 
regard  to  profits  of  mines  out  of  other  manors,  where  there  was  a  similitude,  to  explam  or 
oorroberato  the  custom  of  the  manor  in  question;  and  his  lordship  permitted  evidence  to  be 
read,  which  went  to  establish  a  right  in  tenants  to  common  of  turbary. 
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abatement,  intrusion,  and  disseisin,  the  party  injured  may  make  a  formal  but 
peaceable  entry,  on  any  part  of  the  land  within  the  said  manor,  in  the  name  of 
the  whole;  but  where,  upon  a  deforcement,  the  original  entry  was  lawful,  the 
owner  is  driven  to  his  customary  plaint;  yet  entry  is  allowable  in  a  tenant  by 
suflerance,  as  he  has  only  a  bare  possession  •  Co  Lilt.  57,  27 1 ;  3  Bl.  Com.  176. 

The  poseessoi^  remedies  of  the  copyholder,  where  entry  is  not  allowable,  are 
by  plaints  in  the  nature  of  writs  of  entry y  novel  disseisin,  intrusion,  &.C.,  or  of 
assize;  but  which  merely  restore  the  party  to  his  possession,  without  prejudice 
to  the  ri^  of  property.  And  the  judgment  or  recovery  in  eilher  of  these  real 
actions  is  a  bar  against  the  other.  Vide  on/e,  tit.  Assize,  Writ  of;  el  fost^  tit. 
Entry.  Writ  of;  and  Roscoe  on  Real  Actions*  Formerly  the  limitaUon  waa 
from  th^  date  of  a  particular  event,  as  from  the  return  of  King  John  from  Ire- 
land, ^c;  but  now,  by  the  statute  of  32  H.  8.  c.  2.,  all  writs,  grounded  on  the 
possession  of  the  descendant  himself,  must  be  sued  out  within  30  years  afler 
the  disseisin  complained  of,  that  being  considered  a  proper  restrictiction  ia 
point  of  period  for  the  term  n(>vcl  disseisin.  And  the  writ  in  all  other  possesso- 
ry actions  must  be  sued  out  within  30  years  after  the  alleged  injury;  3  Bl. 
Com.  189;  6  Taunt.  268;  1  Vem.  195;  which  limitation  extend  to  customary 
and  prescriptive  rents,  suits,  and  services;  but  this,  says  Mr  Justice  Black- 
stone,  does  not  extend  to  services,  which,  by  common  possibility,  may  not  hap- 
pen to  become  due  more  than  once  in  the  lord's  or  tenant's  life  time,  as  fealty , 
and  the  like;  id.  189,  cites  Co.  Litt.  115. 

Where  the  person  who  hate  the  right  to  copyhold  lands  takes  possession  by 
virtue  of  some  subsequent  defective  title,  he  is  remitted  to  his  prior  title,  and 
put  in  the  same  condition  as  if  he  had  recovered  the  land  by  plaint,  in  the  na- 
ture of  aposscssorv  action,  in  the  analogy  to  the  law  of  remitter  in  freehold  ca- 
ses; see  1 1  Mod.  128;  1  B.  &  P,  602;  8  Ves.  282. 

(6)  In  nature  of  the  writs  of  right. 

As  the  Hght  of  property  is  not  consequent  on  the  possession^  or  on  the  right  of 
I  518  ]  possession,  the  tenant  may  have  recourse  to  a  remedy  by  plaints,  in  the  nature 
of  writs  of  right.  The  several  remedies  in  freehold  cases  are  equally  open  to 
a  copyholder,  whether  of  inheritance  in  fee  simple,  or  fee  tail,  or  having  a  par- 
ticular estate  only,  as  for  life,  or  years,  in  dower,  or  by  curtesy,  who  by  plaint 
in  the  court  of  the  manor,  analogous  to,  and  corresponding  with,  the  several 
writs  of  right  at  common  law,  may  be  restored  to  the  possession,  and  confirm- 
ed in  the  property  of  the  copyhold  tenement,  of  wh  ch  he  has  been  unjustly  de- 
prived; 6  Vin.  Cop.  L.  a.  pi.  1 .  And  where  the  mise  is  joined  upon  the  mere 
right,  there  needs  little  of  special  pleading,  as  all  or  most  of  such  matter  (ex- 
cept a  collateral  warranty^  may  then  be  given  in  evidence.  But  precisely  the 
same  accuracy  would  seem  to  be  requisite  in  the  pleadings  in  copyhold  cases  • 
as  in  freehold,  the  several  writs  of  right,  and,  as  a  consequence,  plaints  in  na- 
•  ture  thereof,  being  much  discouraged  by  the  courts,  and  there  are  very  few 
cases  in  which  the  demandant  will  be  permitted  to  amend  Therefore  if  a 
donee  in  tail  bring  a  plaint  in  the  nature  of  a  formedon,  he  ought  to  count  of 
the  gifl  made  by  the  copyholder  who  surrendered,  and  not  by  the  lord;  for  the 
lord  is  only  an  instrument  of  conveyance,  and  nothing  passes  from  him;  Cro. 
Eliz.  361;  Booth.  151.  181;  F.  N.  D.  217.  It  iff  to  be  Eccollccted  thai  the 
writ  of  right,  which  is  the  only  remedy  when  the  right  of  possession  is  lost  by 
length  of  time,  or  by  judgment  against  the  true  owner  in  an  inferior  suit,  will 
also  lie  currently  with  all  other  real  actions,  as  well  as  afler  them.  In  an  as-* 
size,  if  the  tenant  plead  ntd  tort  nul  disseisin,  he  cannot  give  in  evidence  a  re- 
lease af\er  the  disseisin;  but  a  release  before  the  disseisin  he  may.  After  is- 
sue is  once  joined  in  a  writ  of  right,  the  judgment  shall  be  final,  and  the  reco- 
very may  be  pleaded  in  bar  of  any  other  claim;  but  if  one  lose  by  default  be- 
fore issue  joined^  yet  he  may  have  a  writ  of  right  against  him  who  recovereth ; 
F.  N.'B.  6.  (N.);  Kitch.  151.  A  writ  of  false  judgment  does  not  lie  of  copy- 
holds, but  the  party  wronged  is  to  be  relieved  by  petition  to  the  lord  in  the  na- 
ture of  a  bill  in  Chancery;  Co.  Cop.  s  81.  tr.  118;  and  a  court  of  equity  will 
compel  the  lord  to  do  justice,  in  case  of  an  error  in  any  proccrdingf;  which  it 
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»  ftemnoMd  means  in  case  of  any  unconscious  mattor,  whereof  a  court  of  equi- 
^im^  to  take  cognizance;  1  Vera.  367;  Show.  P.  C.  67.     And  if  a  copy- 
iiold  tenant  ezfMcta  partialky  m  the  manor  court,  he  may  it  is  apprehended, 
iVBieve  theaotion  to  the  Court  of  Common  PJeas,  bv  the  writ  of  accecUu  ad 
enrum.     The  caee  of  Scott  v.  KetUewell,  19  Ves.  335.  may  at  first  sicxht  ap- 
pear to  the  contrary.     The  writ  in  that  case  was  superseded,  because  no  pcr- 
■OB  appeared  te  oppoae  it.     In  support  of  the  superseikaa,  it  was  stated  at  bar 
o    JI*    5-"         ^"  ^'  "**  nojorisdictbn  over  copyholds.     And  the  case  of 
Searle  ▼.  Kitner,  1809,  was  cited,  where  it  was  stated  that  the  Lord  Chancel- 
i^oB  that  ground,  had  Buperseded  a  similar  writ  with  costs.     Ry  a  note  of 
thai  case,  however,  in  1  Jac  &  Walk,  635.,  it  appears  that  the  cause  was  com- 
|Mroaiise4.     And  Booth  says,  that  a  writ-  of  right  patent,  commanding  the  lord 
to  do  nght  to  the  part|r,  may  be  made  immediately  returnable  into  the  Court  of 
Commoii  Pleas  at  Westminster;  Booth,  R.  A.  86    91;   et  Me  2  Bac  Abr, 
a06|  Kitch.  153;  Comb.  268;  Wilk.  Repl.    129.     Where  one  recovered   in 
Uie  lord  a  court  by  plamt,  in  the  nature  of  a  writ  of  right,  it  was  moved  in  the 
CJ^BUnoD  «eas,  that  a  precept  might  be  awarded  to  put  him  who  recovered  in 
pomeooion,  by  the  poue  manerU^  as  with  the  poBse  comUaius  at  common  law;  but 
It  was  resolved  that  Ibrce  was  net  justifiable,  except  by  mandate  out  of  the   [  619  ] 
«»«  »5<»ttrt«i  4  Leon,  87.     The  seisin  in  a  writ  of  right  must,  by  tho  statute 
<tf«  H.  8.  c.  2.,  be  alleged  within  60  years,  if  the  action  is  upon  the  seisin  of 
tile  anOAstor  or  predecessor;  and  by  the  same  statute,  no  person  shall  have 
any  action  for  lands  upon  his  own  seisin  or  possession,  above  30  years,  next 
before  the  terte  of  the  original  writ,  which  therefore,  bj>  analogy,  are  the  pe-  A«  both  the 
lioda  of  limitation  ibr  customary  plaints  in  the  nature  of  the  several  writs  ofB°^i'^"dAror 
right;  but  as  the  true  owner  is  not  barred  by  length  of  possession,  except  it  be  ■"**  ■""^*^" 
advonie,  it  Ibllows  tliat  an  uninterrupted  possession  for  60  years  is  not  always     J^  "t™*^ 
a  W  in  copyhold  any  more  than  in  freehrtld  cases,  as  a  copyholder  might  not  be  remedy  by 
^entitled  to  enter,  within  that  period,  by  reason  of  a  subsisting  estate  in  tail,  or  action  at 
fer  li&,  or  years;  in  which  case  he  might  have  a  plaint  of  his  own  possession,  law  against 
at  any  tiaae  within  30  years  after  his  right  of  entry  accrued;  4  Co.  II   b   12  the  lord  of 
aj  1  Bttkt-  162;  3  Bl.  Com.  96,  n;  6  Bro.  P.  C.  633;  and  see  1  Scrivcn,'665.  ?°  "r?' 

3.  Byihe  wit  ojnu^ndamus.  '  ^  Irhunc^ 

1,  JSmx  T.  x»e  Lord  op  the  Manor  op  Hendon.  R  T.  1788.  K.  B.  2  T.  R.  a  manda 
484.  S.-<P.  Rax  v.  thi  Borough  op  Midhurst.  M.  T.   1750.  K.  B.  1  mu9  will 
'Wile,283.  S.  P.  Rob,  d.  Nodrn,  v.  Gripfiths.  M.  T.   1766.  K.  B.  4^^«r^^^^; 
Barr.  1953.  S.  Rax  v.  Cogoan.  6  East,  431 ;  S.  C.  2  Smith's  Rep.  417.  U»l««  the 

Oa^cause  shown  against  a^rule  for  granting  a  mandamus  to  admit  a  copy-^°f*?^ 
bolder,  it  appeared  that<he  lord  had  refused  the  admission,  on  the  ground  off,®^®"!,^ 
a  >lisagreement  respecting  the  fine.     But  the  Court  said,  that  on  application  naiic?*oT 
jbr  a  vMtndaimu  to  admit,  they  could  give  no  opinion  respecting  the  lord's  fiae,  the  profits, 
because  the  lord  had  no  right  to  the  fine  until  admitted  —Rule  absolute.  or  any  col 

2.  Rex  v.  Bennett.  H.  T.  1788.  K.  B.  2  T.  R.   197.  -  **»o™*  *^ 

The  admission  of  a  copyholder  who  claimed  as  heir  at  law  being  refused,  a^°J{Jf^* 
rule  was  obtained  to  sho^  cause  why  a  taandamus  should  not  issue  command-  be'thereby 
in^  hia  admission.     But  the  Court  refused  it  since  he  had  as  complete  a  title  iiicreaaed» 
without  admittance  as  with  it,  acainst  every  one  but  the  lord,  though  they  had  The  lord 
no  doubt  but  it  would  he  granted  were  a  proper  case  laid  before  them.  snd  stew 

3/  Rbx  v.  Lucas.  T,  T.  1808.  K.  B.  10  East,  235.  S.  P.  Bateman  v.  pHiL-^rd  aie  «1 
LIPS.  4  Taunt.  162,  S.  P.  Rex  v.  Tower.  4  M.  &  S.  162.  Thi^?**** 

Hie  Court  |;ranted  a  mandamus  to  the  lord  and  steward  to  permit  a  person  ^^^^ 
who  had  a  pnmafade  title  to  certain  copyhold  lands,  within  the  manor  a[F,ymw  t/9  per 
In  N. ,  to  inspect  the  court  roll,  and  take'  copies  thereof.     The  right  was  ob*  mit  the 
jected  to  as  there  was  no  cause  depending  that  involved  the  title.     But  Lord  court  rolla 
EUenborouffh  observed,  that  he  did  not  know  why  there  should  be  a  cause  de-  '^  '^  ^. 
pending  to  round  an  application  of  that  sort,  when  the  person  claiming  it  ^<>*  ^j^y^^J,^ 
entitled  to  the  copyhold,  unless  some  conveyance  had  been  made  by  those  un-  claimiiurao 
^er  whom  he  claimed.    See  Smith  ▼.  Davics^  1  Wik  104.  iDterfst  n^. 
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[620]  4.  Rex  v.  Rigge.  E.  T.  1819.  K.  B.  2  B.  &  A    650, 

60,  shoald  A  writ  of  mandamvJt  to  compel  the  lord  to  receive  and  enrol  a  surrender 
tbo  lord  or  ^^g  refused;  the  objection  being,  that  the  surrender  had  not  been  prepared  by 
hisatewaFdjjjg  steward  or  his  deputy,  under  the  usage  of  that  nature,  and  which  was  held 
ceivl^and'^  *o  be  a  good  custom. 

enrol  a  sar  ' 

render,  i»  -        (S^f^pX^Vf^fit 

may  be  en       j    RET  ATI  VE  TO  ITS  ORIGIN,  p.  521. 
ma^a''   IL  RELATIVE  TO  THE  SUBJECTS  OF,  p.  537. 
mu9.         HI.  RELATIVE  TO  THE  DIFFERENT  SPECIES  OF. 

(A^    As  TO  WHEN  IT  IS  VIEWED  AS  AN  UNLIMITED  MONOPOLLY,  p.  541. 
(B^    As  TO  WHEN  IT  IS  VIEWED  AS  A  LIMITED  MONOPOLLY,  D.  551. 

iV.  RELATIVE  TO  THE  CIRCUMSTANCES  ESSENTIAL  TO 
ITS  EXISTENCE. 

(A)  That  it  be  free  from  piracy,  and  herein  of  what  amounts  to 

PIRACY,  p,  551, 

(B)  That  it  contain  no  obscene,  immoral,  or  libellous  matter, 

p.  557 
V.  Rfil  ATIVE  TO  THE  TITIE  TO,  p.  563. 

VI.  RELATIVE  TO  THE  NATURE  AND  EXTENT  OF  THE 

COPYRIGHT. 

(A^    CovSinERF.D  GENERALLY,  p.  564. 

^B*  Considered  \s  to  the  place  of  publication,  p.  565. 

(C^    CoNSIDr.RED  AS  TO  THF  TIME  OF  FTBLICATION,  p,  566. 

VII.  RELATIVE  TO  THE  ENTRY  AT  STATIONERS'  HALL, 

p.  566. 
VIIL  RELATIVE  TO  THE  TRANSMISSION  OF  THE  COPY- 
RIGHT. 

(A)  By  assignment,  p.  567. 
^B)   By  devise,  p.  568. 

IX.  RET  ATP  E  TO  THE  PARTIES  COT  LATERALLY  INTER- 
ESTED IN  THE  PUBLICATION  OF  BOOKS. 

(A^   CONSIDRHKP  gevhrally,  p.  568, 

(B)  Considered  as  to  the  appropriation  of  copies  of  books  by  pltB'- 

LIC  BODIES,  p.  568. 

L  521  1      X.  RELATIVE  TO  BUYING,    SELLING,   AND   IMPORTING 

BOOKS,  p.  572. 
XL  RELATIVE  TO  THE  REMEDIES  FOR  PIRACY. 

(A;  By  ACTION.  ^ 

\sl.  For  penalties  J  p.  512,     2rf.  For  damages. 

(a)  Considered  generally,  p.  573.     (b)  As  to  the  parties  to  the  action,  p. 

673.     (c)  As  to  the  declaration. 

(a  1)  When  the  action  is  broug;ht  by  the  original  author,  p.  574. 

(hi)  When  the  action  is  brought  by  an  assignee  of  the  copyright,  p.  575. 

(d)  As  to  (he  subsequent  pleadings,  p.  575.     (p)  As  to  the  evidence. 

(a  1)  On  the  part  of  the  plaintiff.  575. 

(6  1^  On  the  part  of  the  defendant,  p.  576. 

(/)  As  to  the  damages,  p.  576.     (c)  As  to  tlie  costs,  p.  576, 
The  doc  

"^ZhL  ^    REI ATIVE  TO  ITS  (  RTGIN.* 

the  copy         ^       }•  Tonson  v.  Collins.  T  T.   1760.  K.  B.   1  Bl.  Rep    301. 

Wright  acts      I«  tWs  case  it  was  urged  that  the  author  of  a  book  had  at  common  law  an 

were  pass    Unrestricted  right  to  dispose,  even  after  publication,  of  such  product  ous  in  any 

***f  ^I-in**"  f  *^oPy"?^^t  is  that  exclusive  iirht  of  properly  which  he  au  hor  of  any  original  work  or 
iniemian  oi  composition  claims  far  himsolf,  to  all  !»onefit.^  to  he  derived  from  which,  he  is  entitled  by  law, 
proHempg  and  for  the  infr-nocmcntof  whidi,  he  can  maintain  an  action.  The  Roii^an  law  adjiidaed, 
•  pre-^zuit  that  if  one  m.-in  wrote  ;iny  thin^  on  the  pa|>er  or  parchment  of  another,  the  writing  shoald 
ing  rignx,  belong  to  the  owner  of  tJic  blank  materials  ([nst.  ',>,  I,  3.'^,)  meaning  thereby  tlie  mechaoical 
orot  con  operation  of  writing,  for  which  if  directed  the  ecribc  to  receive  a  satisfaction;  for  in  works 
of  ^muB  and  invention,  as  in  painting  on  anotiicr  man's  canvas,  the  same  law  gave  the  can- 
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manner  he  nloas^d;  and  that  the  statute  8  Ann.  c.  19.  was  passed  merely  to '*o"'*i><  f . 

protect  that  right,  by  subjecting  those  who  encroached  on  such  literary  pro-  "®^  P'*^^ 

pcrty,  to  severe  penalties.     The  inclination  of  the  Court  was  in  favour  of  the  1^^®'  ^i 

right,  and  they  were  prepared  to  give  judgment  accordingly;  but  having  re-    r  5^0  1 

ceived  information,  that  though  the  argument  was  conducted  bona  fide  bv  the  dlLciiMed!. 

counsel,  it  was  a  collusive  proceeding  between  the  parties,  for  the  purpose  In  the  cai 

of  obtaining  a  judgment,  which  might  ho  set  up  as  a  precedent  against  third  now  noti 

persons,  they  refused  to  pronounce  any  decision.     See  4  Burr.  2328.  ®*^»  '*  h« 

came  the 


vas  to  the  painter.     As  to  any  other  propRftyin  the  works  of  the  niidcrstandinv  the  law  i^  sabject  of 


.       .  -^-  point 

agitated  m  our  superior  courts  of  .Tudicaturo,  whcthor  the  copyrijr!il  of  a  book  belongs  to  an  ^^^  not  do 
author  at  common  law.  From  the  cases  abridged  in  the  text  it  will  be  Been,  that  the  subject  termineil. 
has  excited  great  discussion,  and  that  a  variety  of  opinions:  have  been  promulgated  by  our 
judges.  Several  injunctions  had  been  granted  by  tlie  courts  of  equity  upon  the  supposition 
of  a  perpetual  copyright,  but  none  of  the  suits  in  which  such  injunctions  were  granted  ap- 
pear  to  have  been  brouglit  to  a  final  bciring;  see  Mr.  Godson's  valuable  Treatise  on  tno 
Law  of  P&tents  and  Copyright,  p,  20:^;  Espinnsse's  Actions  on  Pennl  Statutes  p,  72;  Chit- 
ty's  Com,  L,  838;  and  Evans's  Statutes  by  Hammond,  vol,  2,  p,  14. 

It  has  been  said,  that  the  allowance  of  a  perpetual  exclusive  right  to  autltors  would  encour- 
age publication,  and  be  of  use  in  the  promotion  of  learning  and  bcience.  But  ahhougb  it 
must  be  admitted  that  learning  and  science  and  all  valu.ible  iniprovcnionts  should  be  encour* 
aged,  and  the  labour  of  every  individual  properly  rewarded,  it  must  he  remembered  that  all 
rewards  have  their  proper  bounds;  and  an  exclusive  monopoly,  for  the  period  fixed  by  the 
Iflgielature;  vide  post,  p,  536,  n;  seems  sufficient  encouragement  to -call  torth  the  intellectual 
powers  of  the  community.  Besides  it  is  to  be  remembered,  that  authors  are  not  alono  in- 
clined to  make  known  their  productions  from  the  mere  fact  of  individual  benefit  arising  from 
an  absolute  perpetual  monopoly.  To  assert  such  a  fact  would  be  detracting  from  the  merits 
of  those  who  have  zealously  devoted  their  abilities  to  the  furtherance  of  every  .science  that 
graces  the  nnnals  of  literature.  Apart  from  such  avaricious  and  merccnarv  motives  there 
do  exist  such  sentiments  as  benevolence  to  mankind,  and  an  honorable  ambition  of  fame, 
which  ore  of  themselves  sufficient  incentives  to  induce  one  portion  of  the  community  to 
communicate  their  knowledge  to  the  other.  Next  look  to  the  consequences  of  establishing 
the  claim.  Instead  of  tending  to  the  advancement  and  prop  r.  pat  ion  of  liternturc,  it  is  sub- 
mitted that  it  would  impede  it,  or  at  least  that  it  might  be  atttnded  with  grcs.t  disadvantages 
to  it.  It  was  a  just  observation  of  Lord  Northington,  in  the  case  of  Donaldson  v  Beckett 
(4  Burr,  2408;  S,  C,  2  Bro,  P,  C,  145,)  that  it  might  bo  dan;?erou.<  to  vest  an  exclusive 
property  in  authors;  iV>r,  as  that  would  give  then^hc  sole  right  to  publish,  it  would  also  givo 
them  a  right  to  withhold  from  the  public;  and  that  then,  on  the  one  hand,  those  parties  who 
are  possessed  of  the  works  of  tliobest  of  our  nuiliorti  might  totally  suppress  them,  while  on 
the  other,  the  public  would  have  no  tie  upon  authors  or  booksellers,  to  oblige  them  to  keep  a 
sufficient  numbers  of  copies  printed.  It  has  been  suggested  that,  if  the  authors  or  booksel- 
lers did  not  take  care  to  print  a  sufficient  number  of  copies,  it  would  be  abandoning  the 
copy.  Such  abandonment,  in  a  species  of  property  like  this,  seems  impossible.  For  if 
there  is  any  abandoning  the  property  at  all,  it  must  be  upon  this  foundation,  that  no  individu- 
al has  a  right  to  publish  the  sentiments  of  an  author  without  his  consent,  and  it  is  in  that 
light  alone  that  an  author  can  claim  the  sole  right  of  publication.  Now,  suppose  an  author 
should  drop  all  design  of  making  further  gains  to  himself,  and  discontinue  the  publication, 
he  may  ilitfii«t  that  the  sentiments  are  his,  and  tliat  no  other  person  shall  publish  his  own 
thoughts  without  his  consent;  and  that,  notwithstanding  he  lias  published  them  once,  he  does 
not  choose  they  should  be  further  disseminated,  whilst  no  colourable  pretext  could  possibly 
exist  for  extorting  his  consent  under  the  idea  of  abandonment.  But,  admitting  this  extraor- 
dinary position,  that  an  author  may  abandon  the  future  profits  of  publication,  it  will  still  bo 
found'  that  the  public  would  bo  exposed  to  manifold  inconvenience.  For  although  it  may  be 
capable  of  proof,  as  when  an  autnor,  upon  delivering  a  manuscript  to  a  bookseller,  says,  *«I 
will  make  a  preeent  of  this  work  to  vou  to  publish;  I  v\  ish  to  give  it  to  the  public,  &c.;" 
Murray  v  Rundell,  Nov.  1822;  in  Ch.  MSS.  Godson  on  Patents  »md  Cop,  p,  316,  it  must 
rest  on  circumstances  capable  not  onlv  of  erroneous  but  arbitrary  interpretation.  This  must 
produce  confusion  and  danger.  Wfiat  a  hazard  must  every  man  run  who  ventures  from 
more  argumentative  circumstances  to  infer  an  abaudonraout,  and  under  tlial  idea  proceeds  to 
publish.  Whatever  conclusions  he  may  liavo  formed  to  himself,  he  knows  not  in  what  light 
it  may  appear  to  others,  and,  aflcr  an  expensive  litigation,  may  find  it  at  last  determined 
against  nim.  But,  to  go  further,  supposing  tlin  author  should  continue  the  publication,  and 
print  asufficier>t  number  of  copies,  btit  should  fiX  such  an  exorbitant  .price  upon  his  books, 
as  to  lock  up  the  work  from  the  general  bulk  of  mankind;  yet  it  cmmoi  be  said  he  had  aban 
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[525]  2.  Millar  v.  Taylor.  E.  T.  1679.  K.  B.  4  Burr.280S. 

The  qaes        This  was  an  action  of  trespass  on  the  case.     The  plaintiflr  iftated  hi  Ub  de*- 
tion  was  a  claration  that  he  was  the  true  and  only  proprietor  of  the  copy  of  a  book  of 


5*'"  ,  ,  poems,  entitled  the  Seasons,  hy  Janfcs  Tliompson;  and  whilst  he  was  acrfe  pro 
fo'rethe  prictor  of  the  said  copy,  caused  2,000  books  of  it  to  be  printed  ^  sale  it  M 
Coart  of  K.  own  expense,  and  had  a  great  nuknber  of  the  said  3,000  books  reimuiiitig  ill 
B.  Three  his  hands  for  sale.  That  the  defendant  published  and  exposed  for  sale,  sere-> 
jadffee  were  ral  other  books  of  the  like  copy,  and  bearing  the  SMne  \k\e\  which  fatttor  bocAs 
in  ^voorof|^^j  been  injuriously  printed  by  some  person  or  persons  without  the  lioeBse  or 
etace  oAhe  ^^"^^"^  of  the  plaintiff;  the  defendant  knowing  that  they  had  beeftsan^mooo- 


right,  ly  printed  by  some  person  or  persons  without  such  license  or  consent;  by 

whereof  the  plaintiflfwas  deprived  of  the  profit  and  benefit  of  the  said  e<^y  and 
book,  and  of  the  bool:s  printed  at  his  expense  as  aforesaid,  and  then  renainiM 
in  his  hands  unsold.  Not  guilty  was  pleaded,  and  the  jury  fiound  a  apecail 
verdict.  The  quection  was,  ^'  whether,  after  a  voluntary  and  general  puM^a* 
tlon  of  an  author's  work  by  himself,  or  by  his  authority,  such  author  had  a  sole 
and  perpetual  property  in- that  work,  so  as  tcrgive  him*  a  right  tt^'eonfine  overjr 
subsequent  publication  to  himself  and  his  assigns  for  ever.  '  Lord  MaosfMo^ 
[^  524  ]  C.  J.,  Willes,  J.  and  Aston,  J.  were  of  opinion  that  an  author  had  anch  rMtT. 
From^he  following  observations  of  Willes,  J.  the  grounds  of  the  opiaion  ortbe 
Court  may  be  collected.  •  The  author's  title  to  the  copy  depends  open  two- 
questions :  Ist,  whether  the  copy  of  a  book,  or  literary  compositioni  bek>nffs  to 
the  author  by  the  common  law.  2d,  whether  the  common  law  rig'ht  of  anUiors 
to  the  copies  of  their  own  works  is  taken  away  by  8  Ann.  c,  19.  The  aano 
'^  copy  of  a  book,"  which  has  been  used  fb**  ages  as  a  term  to  signify  the  sole 
right  of  printing,  publishing,  and  selling,  shows  this  species  of  property  to  hare 
been  long  known,  and  to  have  existed  in  fact  and  usuge  as  long  as  the  same. 
Till  the  year  1640  the  crown  exercised  an  unlimited  authority  over  the  presa^ 
which  was  enforced  by  the  summary  powers  of  search,  eonfrscation,  and  im* 
prisonment,  given  to  tho  Stationers'  Company  all  over  the  reaTm  and  the  do- 
minions thereunto  belonging,  and  by  tfie  then  supreme  jurisdiction  of  llie  Star* 
Chamber,  without  the  least  obstruction  from  Westminster  HaU  or  the  ParKa* 
ment,  in  any  instance.  Whether  before  1640,  copyrights  msfeti  ta  M$kmg^ 
dom  upon  pnnciphs  and  wage,  can  o'My  be  looked  for  in  the  Stationers'  CofiH- 
pany,  or  in  the  Star  Chamber,  or  acts  of  state.   As  to  this  point,  their  evidence 

price  of  books.  But  if  fttithora  and  their  a<8igiis  were  allowed  a  aole  r^t  of  publiiliiag^ 
as  beins  out  of  tho  provisions  of  the  legislature)  and  having  a  distinct  and  ex«*JasxTe  limt 
still  remaining  in  rhom.  th^t  provision  would  bs  totally  nugato.-y,  and  it  would  still  be  in  Ui» 
power  of  the  bookseller  to  impose  an  extraviigant  price  on  useful  productions.  Can  tbia 
exclusive  right  of  publication,  this  monopoly  which  claims  an  entire  dominion  over  it,  and 
affixes  an  absolute  prohibttton  on  every  other  parson,  be  deemed  an  eneooragemelit  to  leam- 
ing,  and  as  tending  to  the  advancement  and  nrepogation  of  it  1  The  question  embodies  in 
itself  tho  onswcr.  There  is  another  point  of  viow  ahio  in  which  the  conseaoenoea  of  Ais 
claim  may  be  highly  injurious  to  tho  public,  and  that  is,  Uie  restraints  it  will  create  as  con* 
nected  wiih  tho  natural  rights  of  mankind  in  tho  exorcise  of  tlieir  trade  and  oalliBC.  It  is. 
over>'  man's  natural  right  to  follow  a  lawful  employment  for  the  support  or  himself  and  his 
f!unily.  Printing  and  hooksolling  are  lawf  il  employments;  and  therefore  every  monopolj 
that  woidd  entrouch  upon  their  lawful  employments  is  a  restraint  upon  the  liberty  of  ibe  sob- 
ject.  And  if  the  printing  and  selling  of  any  book  that  comes  out  may  be  confined  to  a  fy/w, 
and  forever  withhold  from  all  the  rest  of  the  trade,  what  provision  will  the  bulk  of  tWn  b% 
able  to  make  for  thoir  respective  fimilies  ?  If,  therefore,  as  has  been  stated,  an  ancoobPaned 
monopoly  will  hinder  or  suppress  the  advancement  of  loaming  and  knowledge,,  asd  even 
strip  tbevubjcct  of  his  natural  right,  it  is  to  be  hoped  that  a  decision  at  variance  with  tho 
present  opinion  of  the  majority  of  the  legal  world  will  never  bo  countenanced. 

It  may  be,  peibaps,  wortliy  of  remark,  that  it  might  be  expedient  for  the  legisl«tiii«  to 
enlarge,  in  certain  cases,  tl)o  period  at  present  considered  as  sufficient  to  remwierate  the  la- 
bours of  diose  in  whom  it  is  vested.  Parliament  have  tVequently  interlbred  to  give  a  better 
effect  to  tlie  right  of  patenteos  for  inventions,  by  extending  the  term  of  its  duration,  or  in 
creasing  the  number  of  persons  that  may  at  any  one  time  become  interested  in  a  patent;  seo 
Godson  on  Patents  and  Copyrights,  p.   169,  et  post,  tit.  PatonU.     Where,  therefm,  the 

"        Mih  or 
made, 
_  protect  the  interest  of  such  parties,  hw  ov 

ttndhi^  the  tiwe. 
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11  compiiieiit,  aflld  liabto  to  little  flttst>iGiaii:  It  wm  lodifl^rMt  to  the  ▼{«««  of 
gnv^rimieot,  Wlfether  tKe  copy  of  an  iitttoceat  book  Uceosed,  was  opea  or  ptu 
thi^  property.  It  was  cettaiiily  agaiiMt  the  power  of  the  crown  to  allow  it  aa 
a  j^rhrate  tight  Without  beio^  protected  by  aay  royal  privilefe.  It  could  be 
dome  oidy  on  prificiplea  ofpri«a<eJuatioe,  morai  fitaeBt,  and  public  coavenieaee; 
which,  when  appKed  to  a  new  Bubject,  make  common  law  without  a  precedent; 
flnich  more  whni  recoited  and  approved  by  uaage.  It  appears  from  the  acts 
ofatate  takes  notice  of  at  the  bar^  that  ualeai  pirattng  another  man^s  copy  be 
an  abaae  on  sach  priaciplee  as  nnke  common  law,  it  was  not  prohibitaa.  If 
it  he  such  an  abuse,  then  there  are  general  words  in  several  prohibitions  to  i»* 
eKMle  k.  But  In  1B4D  the  (Star  Oiamber  was  abolished.  The  king ^  autho- 
rity was  est  at  naught;  all  regulations  of  ttho  press,  and  restraints  ofunhcensod 
printing,  by  prodamations,  decrees  of  the  Star  Chamber,  and  charter  poweia 
giren  to  tiie  Stationers'  Company,  were  deemed  to  be,  and  certify  were, 
ntegfli  The  licentiousness  of  libels  huduced  the  two  Houses  to  make  an  or- 
dinanee,  which  piohihiled  printing,  unlesa  the  book  was  first  licensed,  and  en« 
tieted  in  the  tOMter  of  the  Stationers'  Company .  Copyrights  in  their  opinion 
then  bjdy  eonM  atand  upon  the  common  law;  both  Houses  take  it  ft>r  granted. 
The  eiKKnance,  therefore,  nrohibifa  printing  without  consent  of  the  owner,  or 
importit^  (if  printed  abroad),  upon  pain  of  forfeiting  the  same  to  the  owner  or 
e/wners  ^m  copies  of  the  sind  boclcs,  do.  This  provision  necessarily  sup** 
poses  the  propeity  to  exiM*,  it  is  angatory  if  there  was  no  owner.  An  owner 
coold  not,  at  tiiat  time,  esdst  but  by  the  common  law.  In  1^9  the  tong  parlia- 
ment made  an  ordinance  which  forbids  printing  any  hook  legidly  granted,  or 
any  book  entered  without  consent  of  the  owner,  upon  ftrfbiture,  &c.  The 
same  observations  occur  upon  this  test,  as  upon  the  former  ordinance.  In 
l€4ft,  the  act  of  IS  8i  14  Car.  ft.  (the  licensing  act)  prohibits  prmting  any  hook) 
unless  iSnt  h'censed  and  entered  in  the  register  of  the  Stationer's  C^nipany. 
It  aJao  ptohibits  printing  without  consent  of  the  owner^  upon  pain  of  forfeiting 
the  hook,  and  6f .  Bd.  each  copy,  half  to  the  kin^,  and  halt  to  the  owner;  to  he 
SQed  for  by  the  owner  in  sit  months,  besides  being  otherwise  prosecuted  as  aa 
ofiender  against  the  act  The  act  supposes  an  ownership  at  common  law.'—  f  6^  j 
And  the  right  itself  is  particttlariy  recognised  in  the  latter  part  of  the  3d  sect, 
of  the  act,  where  the  chancellor  and  tice-chancenor  of  the  universkles  are  fbr* 
bid  to  meddle  with  any  book  or  books  the  right  of  printing  whereof  dolh  not 
solely  and  properly  belong  to  any  particular  person  or  persons.  The  sole  fffo* 
perty  Off  the  owner  is  here  acknowledged  in  express  words,  as  a  common  law 
right;  and  the  legt^stm-e  who  passed  that  act  could  never  have  entertained 
A^  most  distant  idea,  **  ttmt  the  productions  of  the  brain  were  not  a  subject 
matter  of  property."  To  support  an  action  on  this  statute,  •ownen^ip  must 
he  proved;  or  ^  plaintiff  could  not  recover  because  the  action  is  to  bo 
broci^ht  by  tlie  owner,  who  is  to  have  a  moiety  of  the  penalty.  The  varioua 
previsions  of  %his  act  eflectualty  prevented  piracies,  witnout  actions  at  law,  or 
bins  in  equity  by  ^e  owners.  But  cases  arose  of  disputed  property.  Some  of 
them  were  between  difierent  patentee's  of  the  crown ;  some,  <^  whether  it  bekmg- 
ed  to  the  aoHior,  from  hia  invention  and  labour;  or  to  the  king,  from  the  subject 
matter;  which  occasioned  these  points  to  be  agitated  in  Westminster  IlalL 
The  licensing  act  of  C.  9,  was  continued  by  several  acts  of  parliameat,  but 
expired  dth  May ,^1679.  31  l)ar.  2.  Soon  after  which  there  is  a  case  m  Lil- 
ly's Entries,  of  Hilary  Term,  31  Car.  2.  B.  R.  (Lilly's  Entries,  67.  Ponder 
v.  Bradyl).  In  that  case  an  action  was  thought  for  printing  the  Pilgrim^ 
I^rogress,  of  which  the  plaintiff  was  the  true  proprietor,  whereby  he  lost  the 
profit  and  benefit  of  his  copy.  But  I  donH  find  that  this  action  was  ever  pro- 
cee<M  in.  The  licensing  act  of  IS  and  14  C.  2.  was  revived  by  1  Jae.  c.  7. 
and  continued  by  4  W.  k  M.  c.  24;  and  finally  expired  in  1694.  For  five 
years  snccessiv^,  attempts  were  made  for  a  new  Hcensmg  act.  Such  a  hBl 
once  passed  the  House  of  Lords,  but  the  attempt  miscarried  upon  constitution- 
al objections  to  a  licenser.  The  proprietors  of  copies  applied  to  parliament  in 
1703  1706.  and  17W,  for  a  bill  to  protect  their  C4f>pyright9  which  bad  long  been 
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invaded,  add  to  secure  their  properties.  Thev  had  so  long  been  secured  by- 
penalties,  that  they  thought  an  action  at  law  an  inadequate  r^hiedy ;  and  had 
lio  idea  a  bill  in  equity  could  be  entertained  but  upon  letters  patent  adjudged 
to  be  legal.  A  bill  in  equity  in  any  other  case  had  nev  r  been  attempted  or 
thought  of;  an  action  upon  the  case  was  thought  of  in  fl  C.  2.  but  wasxiot  pro- 
ceeded in,  (Ponder  v.  Bradpl).  In  one  of  the  cases  given  to  the  members  in 
1709,  in  support  of  their  application  for  a  bill,  the  last  reason  or  paragraph  is 
as  follows:  "the  liberty  now  set  on  foot  of  breaking  through  this  ancient  and 
reasonable  usage  is  no  way  to  be* effectually  restrained,  but  by  an  act  of  par- 
liament. For,  by  common  law,  a  bookseller  can  recover  no  more  cosU  than 
he  can  prove  damage;  but  it  is  impossible  for  him  to  prove  the  tenth,  nay  per- 
haps the  hundredth  part  of  the  damage  he  suffers;  because  a  thousand  coun- 
terfeit copies  may  be  dispersed  into  as  many  di'Terent  hands  all  over  the  king- 
dom, and  he  not  be  able  to  prove  the  sale  of  ten.  Besides,  the  defendant  is 
always  a  pauper;  and  so  the  plainti^must  lose  his  costs  of  suit  .  No  man  of 
substance  has  been  known  to  oflfend  in  this  pcirticular,  nor  will  ever  any  appear 
in  it )  Therefore  the  only  remedy  by  common  law  is  to  confine  a  beggar  to 
the  rules  of  the  King's  Bench  or  Fleet;  and  there  he  will  continue  the  evil 
practice  with  impunity.  We  therefore  pray,  that  confiscation  of  the  counter- 
feit copies  be  one  of  the  penalties  inflicted  on  oflenders."  On  the  1  Ith  of  Ja- 
[526]  Muary,  1709,  pursuant  to  an  order  made  on  the  bookseller's  petition,  a  bill 
was  brought  in  for  securing  th^  property  of  copies  of  books  to  the  rightlui 
owners,  4rc.  On  the  16th  February,  1709,  the  bill  was  committed  to  a  com- 
mittee ofthe  whole  house,  and  reported,  with  amendments,  on  the  ilst  Febru- 
ary, 1709.  I  shall  consider  the  bill  as  it  passed  into  a  law,  and  the  arguments 
drawn  from  the  alterations  made  in  the  course  of  its  passing  in  the  House  of 
Commons,  when  I  come  to  the  second  head  or  question  which  I  proposed  to 
advert  to;  and  now  proceed  upon  the  fact  of  usage  and  authority  since  1709. 
The  Court  of  Chaucery  from  that  time  to  this  day  have  been  in  an  error,  if  the 
whole  right  of  an  author  in  his  copy  depends  upon  this  positive  act,  as  intro^ 
ductive  of  a  new  law.  •  For  it  is  clear  the  property  of  no  book  is  intended  to  bo 
secured  by  this  act,  unless  it  be  entered;  nobody  offends  against  this  act,  un- 
'  less  the  bpok  be  entered.  Consequently  the  sole  copyright  is  not  given  bj 
the  act,  unless  the  book  be  entered.  Yet  it  is  held  unnecessary  to  the  relief 
in  Chancery  that  the  book  should  be  entered.  There  is  also  an  express  pro' 
vise,  '^  that  all  actions,  suits,  bills,  &c.  for  any  offence  that  shall  be  committed 
against  this  act  shall  be  brought,  sued,  and  commenced,  within  three  months 
after  such  offence  be  committed;  or  else  the  same  shall  be  void  and  of  none 
effect."  If  all  copies  were  open  and  free  before,  pirating  is  merely  an  offence 
against  statute;  and  can  only  be  questioned  in  any  court  of  justice,  as  an  of^ 
fence  against  this  act.  Yet  it  is  not  necessary  that  the  bill  in  Chancery  sho>«ld 
be  brought  within  three  months.  Again,  if  the  right  vested,  and  the  offence 
prohibited,  by  this  act  be  new,  no  remedy  or  mode  of  prosecution  can  be  pur- 
sued, besides  those  prescribed  by  the  act  But  a  bill  in  Chancery  is  not  given; 
and  consequently  could  not  be  brought  upon  this  act .  There  is  no  ground 
upon  which  this  jurisdiction  has  been  exercised,  or  can  be  supported,  except 
the  antecedent  property,  confirmed  and  secured  for  a  limited  <erm  by  this  act. 
In  this  light  the  entry  ofthe  book  is  a  condition  in  respect  of  the  statutary  pe- 
nalty only.  But  the  remedy  by  an  action  upon  the  case,  or  a  bill  in  Chancery, 
is  a  consequence  ofthe  common  law  right;  and  is  not  affected  by  the  statutary 
condition  or  limitation.  .Again;  suppose  a  man,  with  or  without  leave  to  pe- 
ruse a  manuscript  work,  transcribes  and  publishes  it,  it  is  not  within  the  act  of 
Queen  Anne;  it  is  not  larceny;  it  is  not  trespass:  it  is  no?  a  crime  , indictable; 
(the  physical  property  ofthe  author,  the  original  manuscript  remains);  but  it  is 
a  gross  violation  of  a  valuable  right.  Suppose  the  original,  or  a  transcript, 
was  given  or  lent  to  a  man  to  read  for  his  own  use,  and  he  publishes  it,  it 
would  be  a  violation  of  the  author's  common  law  right  to  the  copy.  This  ne- 
ver was  doubted,  and  has  oflen  been  determined.  In  the  case  of  Webb  v. 
Rose,  24th  of  May.  1732,  faxid  cited  2  Bro.  P.  C.  138.)  a  bill  was  fil?d  by  the 
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SOD  and  devisee  of  Mr.  Webb,  the  conveyancer,  against  the  clerk,  for  intend- 
ing to  print  his  father's  draughts.  Sir  J  >seph  Jekv  Jl  granted  an  injunction, 
and  it  was  acquiesced  under  In  the  case  of  Pope  v.  Uurl,  5th  June,  1741, 
(2  Atk.  .'M2. 1  Lord  Hardwicke  thought,  "  sending  a  letter  transferred  the 
paper  upon  which  it  wrote,  and  every  use  of  the  contents,  except  the  liberty 
and  profit  of  puhlishing  "  When  express  consent  is  not  proved,  the  negative 
is  implied  as  a  tacit  condition      In  this  case,  too,  the  injunction  was  acquiesced 


the  son,  let  Mr.  Francis  Gwyn  have  a  copy;  his  son  and  representative  in- 
sisted,'' he  had  a  right  to  print  and  publish.^*     The  Court  was  of  opinion^ 
**  that  Mr  Francis  Gwyn  might  make  every  use  of  it  except  the  profit  of  mul- 
tiplying the  print.''     It  was  to  be  presumed  Lord  Clarendon  never'  intended 
that  when  he  gave  him  a  copy.     The  injunction  was  acquiesced  under,  and 
Dr.  Shebbeare  recovered  before  Lord  Mansfield  a  large  sum  against  Mr. 
Gwyn,  for  *'  representing  that  he  had  a  right  to  print."     In  the  case  of  Mr. 
Forrester  v.  Waller,  1 3th  of  June,  1741,  an  injunction  for  printing  the  plain- 
tifi  's  nf>tcs,  gotten  surreptitiously,  without  his  consent,  was  granted.     From 
hence  it  is  clear,  that  there  is  a  time  when,  without  any  positive  statute,  an 
author  has  a  property  in  the  copy  of  his  own  work,  in  the  legal  sense  of  the 
word.     Id  quod  nostrum  est,  sine  nostra  facto,  ad  alterum  iransferri  non  potest, 
Facti  a^Uem  nomine^  vel  amsensus,  vcl  etiam  delictum  intelligitur.     In  this  case 
the  author  has  asserted  his  properly  in  the  copy,  from  the  first  moment      Con- 
sent to  leave  it  open,  or  give  it  to  the  public,  whether  express  or  implied,  is  a 
fact;  it  is  not  pretended  here:  but  the  defendant's  counsel  insist,  ^'  that  by  the 
author's  sale  of  printed  hooks,  the  copy  necessarily  becomes  open,  in  like  man- 
ner as  bv  the  inventors  communicating  a  trade,  manufacture,  or  mechanical 
instrument,  the  art  becomes  free  to  all  who  have  learnt  from  such  communica- 
tion to  exercise  it."     The  resemblance  holds  only  in  this — As  by  the  commu- 
nication of  an  invention  in  trade,  manufacture,  or  machines,  men  are  taught 
the  art  or  science,  they  have  a  right  to  use  it;  so  all  the  knowledge  which  can  * 
be  acquired  froip  the  contents  of  a  book  is  free  for  every  man's  use;  if  it  teach- 
es to  write  in  verse  or  prose ;  if,  by  reading  an  epic  poem,  a  man  learns  to  make 
an  epic  poem  of  his  own,  he  is  at  liberty.     But  printing  is  a  trade  or  ntanufac- 
ture.     The  types  and  press  are  the  mechanical  instruments;  the  literary  com- 
position is  as  the  material,  which  always  is  property.     The  book  conveys 
knowledge,  instruction,  or  entertainment ;  but  multiplying  copies  in  print  is  a 
quite  distinct  thing  from  all  the  book  communicates;  and  there  is  no  incon- 
gruity to  reserve  that  right,  and  yet  convey  the  free  use  of  all  the  book  teach- 
-es.     In  43  Eliz.  and  21  Jac.  1.,  when  monopolies  were  the  subject  of  much 
discussion,  copies  of  literary  works  were  protected,  and  never  thought  to  be 
like  a  trade,  manufacture,  or  mechanical  instrument.     But  if  the  copy  neces- 
sarily becomes  open,  as  a  gift  to  the  public,  by  the  printing  and  publication,  it 
must  likewise  be  so  as  to  cirown-copies;  the  contrary  of  which  is  now  settled. 
I  cannot  distinguish  between  the  king  and  an  author;  I  disclaim  any  idea  that 
the  king  has  the  least  contr*  1  over  the  press,  but  what  arises  from  his  property 
in  his  copy.     I  am  bound  by  the  opinion  of  the  Court,  in  Baskett  v.  University 
of  Cambridge,  M  Bl.  105;  S.  C.  J  Burr,  661.)  to  say  that  the  first  publication 
and  sale  does  not,  by  the  common  law,  necessarily  and  in  spite  of  the  au- 
thor, make  his  copy  open;  though  I  admit  an  author's  consent  to  leave  it 
open  may  be  implied  from  circumstances. 

It  remains  to  consider  the  second  question,  upon  the-  8th  of  Queen  Ann; 
though  I  have  already,  in  part,  anticipated  the  argument.  Upon  the  face  of 
this  act,  the  very  preamble  strongly  implies  a  declaration  of  the  property  at  [  528  ] 
the  common  law;  for  it  speaks  thus: — *'  Whereas  of  late,"  (that  is,  since  the 
determination  of  licensing  act),  "  the  liberty  faken  by  divers  persons  of  print- 
ing, reprinting,  and  publishing  books  without  the  consent  of  the  authors  or  pro- 
pFietors^  to  their  very  great  detriment,  and  too  often  to  the  ruin  of  them  and 
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lamilies;**  for  praventinff,  therefore,  such  practices  fyt  the  fiitare,  Su).  Now 
every  word,  alniosty  in  this  preamble,  is  emphaticid,  and  deaenres  to  he  re* 
marked  upon.  When  the  legislature  speak  of  a  <<  liberty  taken,"  could  tliey 
mean  a  claim  founded  on  any  right?  If  thev  had,  they  would  certainly  b«ve 
so  expressed  themselves;  and  then,  probaDly,  the  preamble  would  have  run 
thus: — whereas  booksellers  and  divers  other  persons  have  of  late  ekumod  the 
right  of  printing  and  reprinting,  4rc.  Now  the  word  "reprinting*^  is  also  de- 
viaeable;  for,  u  the  first  printmg  or  publication  was  a  gift  of  the  work  to  the 
public,  it  could  be  no  injury  to  reprint  a  second  edition  without  eoosent.  But 
without  consent  of  whom?  The  <' author  or  proprietor,"  (in  the  diajunctire), 
thereby  clearly  pointing  out  what  sorts  of  persons  are  entitled  to  this  property, 
lie  original  author,  or  his  assignee,  becomes  also  the  proprietor,  either  by 


made  by  authors  of  their  works  at  their  decease,  for  the  maintenance  and  ben* 
efit  of  their  families.  But  I  choose  rather  to  go  to  the  first  words  of  the  en- 
acting clause — ^^  for  preventing,  therefore,  the  like  practices  for  the  fiiture.*' 
Did  the  parliament,  by  the  word  "  practices,"  mean  to  describe  the  exercise  of 
a  legal  right,  -which  the  publication  of  books  would  be  if  there  was  no  copy* 
riffht),  or  did  they  mean  to  point  out  acts  committed  in  fraud^and  violation  of 
pnvate  rights,  which  this  act  was  made  to  prevent,  and  which  are  properly 
styled  practices?  The  word  "  practices"  is  properly  applied  to  the  doing  of 
illegal  acts,  but  is  improperly  and  incongruously  made  use  of  to  describe  the 
exercise  of  right,  either  strictly  legal  pr  even  doubtfiil.  Great  stress  has  been 
laid  by  the  counsel  for  the  defendant  upon  the  change  of  the  title,  which  the 
bill  underwent  in  its  passage  through  the  House  of  Commons,  and  the  word 
^*  vesting"  being  used  instead  of  the  word  ^*  securing."  The  restraining  the 
[Nrovisions  of  the  bill  to  a  term  necessarily  occasioned  an  akeration  in  the  title. 
^*  Securing  for  a  term"  would  not  import  that  there  was  a  common  law  right 
beyond  the  term;  and  ^^  vesting  for  a  term"  does  not  import  that  there  is  no 
common  law  right.  If  it  did,  the  title  is  but  once  read;  and,  if  there  had  been 
no  proviso,  could  not  control  the  body  of  the  act,  which  speaks  (in  the  preanft- 
ble  to  the  second  section)  of  the  property  intended  .thereby  to  be  secured  to 
the  proprietor.  But  the  proviso  saving  the  ancient  common  law  risht,  is  as 
fuU  as  could  be  drawn — *'  provided,  that  nothing  in  this  act  contained  shall  ex- 
tend, or  be  construed  to  extend,  either  to  prejudice  or  confirm  any  right  thai 
the  said  universities,  or  any  of  them,  or  any  person  or  persons  have,  or  claim 
to  have,  to  the  printing  or  reprinting  any  book  or  copy  already  printed,  or  here- 
after to  be  printed."  What  was  the  right  to  be  saved,  either  as  to  books  al- 
ready printed,  or,  much  more,  as  to  books  hereafter  to  be  printed,  bat  the. 
conuBon  law  rignt.  Without  this  proviso,  it  might  (akrly  have  been  argued, 
that  there  is  nwiing  in  this  act  which  can  prejudice  the  property  of  authors  in 
the  copy;  and  every  adjudication  upon  the  act  since  it  has  passed,  is  an  au- 
L  ^^  I  thority  that  there  never  was  an  idea  that  thb  act  had  decided  against  the  pro- 
perty of  authors  at  common  law. 

I  have  avoided  a  large  field  which  exercised  the  ingenuity  of  the  bar.  Met- 
aphysical reasoning  is  too  subtle;  and  arguments  from  the  supposed  modes  of 
acquiring  the  property  of  acorns,  or  a  vacant  piece  of  ground  in  an  imaginufy 
slate  of  nature,  are  too  remote^  Besides  the  comparison  does  not  hold  be* 
tween  things  which  have  a  physical  existence,  and  incorporeal  rights.  It  is 
certainly  not  agreeable  to  natural  justice  that  a  stranger  should  reap  th6  bene- 
ficial pecnaiary  produce  of  another  man's  work.  Jure  naiurm  m^mun  esl,  ne- 
flMiKfn  cttsi  9tUerius  dehimenio  et  injuria  fitri  locupldAorem.  Upon  these  rea* 
sons  I  am  of  opinion  that  there  is  a  common  law  right  of  an  author  to  his  copy; 
that  it  is  not  taken  away  by  the  act  of  (he  8th  of  Que^  Ann;  and  that  jud^ 
BotMr.  JagBMnt  ought  to  be  for  the  plaintiff. 

tioe  YatM       Bed  per  Yates,  J.     The  general  question  for  the  determination  of  the  Court 
diflMotsd.   18^  <<  whether,  after  a  voluntary  and  general  publication  of  the  apther^s  wpdi 
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by  himself,  or  by  his  authority,  the  author  has  a  sole  and  perpetual  property 
in  that  work,  so  as  to  give  him  a  right  to  confine  every  subsequent  publicatioa 
to  himself  and  his  assigns  for  ever."  Before  I  enter  into  the  particular  dia- 
cussion  of  this  question.  I  will  lay  down  one  general  position,  which,  I  appre^ 
hend,  cannot  be  on  either  side  disputed: — '^  That  in  all  private  compositionsy. 
(I  mean  tlie  compositions  of  private  authors,  as  contra-distinguished  from  pub^ 
lie  prerogative  copies  ,  the  right  of  publication  must  for  ever  depend  on  the 
claimant's  property  in*  the  thing  to  be  published  "  Whiisi  the  subject  of  pub- 
lication continues  his  own  exclusive  property  he  will  so  long  have  the  sole  and 
perpetual  right  to  publish  it;  but  whenever  that  property  ceases,  or  by  any  act 
or  event  becomes  common,  the  right  of  publication  will  be  equally  common. 
By  the  counsel  it  was  argued,  on  these  two  points;  1st,  on  the  general  prin- 
ciples of  property ;  and  idly,  on  the  peculiar,  or  at  least  the  supposed  usage 
and  law  of  this  kingdom  But  I  might  here  observe,  that  it  will  be  difficult  to 
annex  a  specific  value  to  incorporeal  sentiments,  when  they  are  detached  from 
the  manuscripts  and  published  at  largo.  From  that  time  the  value,  with  res- 
pect to  the  author,  depends  upon  hi<4  right  to  the  pole  and  perpetual  publica* 
tioo  of  them;  and  the  great  point  in  question  is,  '^whether  he  is  entitled  to  that 
right  or  not."  But  laying  this  observatif>n  aside,  mere  value,  it  is  evident,  will 
not  describe  the  property  in  this  The  air,  the  light,  the  sun,  are  of  value  ines- 
timable; who  can  claim  a  property  in  them  ?  Mere  value  does  not  constitute  pro- 
perty. Property  must  be  somewhat  exclusive  of  the  claim  of  another.  It  was  ne- 
cessary, therefore,  for  the  plaintiff's  counsel  to  advance  this  proposition  (and 
which  was  the  only  one  that  afiected  th('  sause\  namely,  *'that  the  author  has 
a  perpetual  property  in  the  style  and  ideas  of  his  work;  and  therefore  that  he 
or  his  assigns  will  be  ibr  ever  entitled  to  the  sole  and  exclusive  right  of  it." 
It  was  argued,  that  invention  and  labour  are  the  means  of  acquiring  property, 
and  that  literary  compositions  are  the  objects  of  the  author's  sole  pains  and 
labour,  theref  re  they  have  the  sole  right  in  them.  If  this  argument  is  con- 
fined to  the  manuscript,  it  is  true:  it  is  the  object  only  of  his  onn  labour,  and 
is  capable  of  a  sole  right  of  pos.^ession.  But  it  is  not  true,  if  »xrended  to  bis 
ideas.  Here  another  doubt  arises,  which  I  cannot,  I  acknowledge,  answer— 
**  at  what  time,  and  by  wha»  act,  does  the  author's  common  law  property  at-  [  ^W)  ] 
tach."  The  statute  of  Queen  Anne  very  properly  obviated  this,  by  fixing  the 
commencement  of  his  property  from  the  time  of  publicat  on ;  first  entering  it 
at  Stationer's  Hall.  And  in  the  case  of  a  mechanical  inventi>n,  it  r-ommen- 
mences  firom  the  date  of  the  patent.  But  if  authors  derive  their  right  from 
common  law  a  law  which  has  existed  from  time  immemorial,  and  therefore  long 
before  the  Stationers'  Company  existed,  and  can  have  no  dependenre  on  the 
Stationers'  Company),  the  author's  right  will  be  the  same,  whether  he  enters  it 
in  that  book  or  not.  ut  there  is  one  ground  more  upon  which  the  plaintiffs 
counsel  contended  in  favour  of  this  claim  of  right,  and  which,  at  fir^t  sight,  ap- 
pears the  most  specious  of  all.  They  endeavoured  to  enforce  this  copyright 
of  authors  as  a  moral  and  equitable  right,  and  to  support  it  by  arguments  cal- 
culated to  prove  that  it  is  o.  This  argument  has,  indeed,  a  captivatini^  sound; 
it  strikes  the  passions  with  a  winning  address;  but  it  will  be  found Im  fallacious 
as  the  rest,  and  equally  begs  the  very  question  in  dispute  For  the  injustice 
it  suggests  depends  U{)on  the  extent  and  duration  of  the  author's  property;  as 
is  the  violation  of  that  property  that  must  alone  constitute  the  injury.  If,  there- 
fore, his  property  be  determined,  no  mjurv  is  done  him.  The  question,  there- 
fore, is,  "whether  all  the  property  of  the  author  did  not  cease,  and  the  work 
become  open,  by  his  own  act  of  publication  "  In  that  case  the  defendant  can- 
not be  charged  with  any  injustice,  but  has  merely  exercised  a  legal  right. 
But  it  is  insisted,  **  that  it  conscientiously  belongs  to  the  author  himself  and 
his  assigns  for  ever,  as  being  the  fruits  of  his  own  labour.  The  labours  of  an 
author  have  certainly  a  right  to  a  reward;  but  it  does  not  from  thence  follow 
that  his  reward  is  to  be  infinite,  and  never  to  have  an  end.  Here,  it  is  ascer- 
tiftined,  the  legislature  have  fixed  the  extent  of  his  property;  they  have  allow- 
ed him  28  years,  and  have  expressly  declared  he  shall  have  it  no  longer.  Ae^ 
VOL.  Vl.  *^  47 
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lion  to  the  claimfl  of  authorship.     Tho  copies  they  refe**  to  are  only  those  co- 
pies which  particular  members  of  the  Stationers'  Company  had  the  privilege  to 
print,  either  by  patents  to  themselves,  <>r  by  license  of  the  Stationers'  Compa- 
:Dy.     In  the  next  place,  they  do  not  give  protection;   they  do  not  pretend  to 
give  protection,  to  any  but  thoee  of  their  own  Company.     The  offence  of  in- 
nringing  those  rights,  and  the  penalties  iiifli;:ted,  are  confined  to  their  own 
members  only,  and  the  penalty  is  given  to  the  Company  themselves.     The 
whole  is  nothing  more  than  a  corporate  regulation  of  their  own  Company.  But 
other  things  are  urged  at  the  bar,  and  several  other  mattefs  were  substituted, 
to  account  for  the  want  of  judicial  determinations  in  favour  of  this  claim;  as  the 
charters  of  the  Stationers'  Company;  two  proclamations  of  H.  8.  and  Queen 
Mary;  two  decrees  in  the  Star  Chamber;  two  ordinances  made  in  the  time  of 
thCtisarpation;  and  the  licensing  act  of  1 3  &.  !4  C.  2.     These  extraordiuary 
acts  of  state  were  quoted,  as  giving  protection  to  copyrights,   and  to  account 
lor  the  want  of  judicial  determinations.     But  none  of  them,  except  the  statute, 
come  regularly  before  us,  so  that  v/e  can  properly  take  notice  of  them      But 
I  inention  this  merely  for  the  sake  of  precedent  and  regularity,  meaning  at  the 
jHune  time  to  waive  all  ob|ections  of  this  sort,  and  to  consider  the  several  in* 
fltruments  themselves.     First,  as  to  the  charters  of  the  Stationers'  Company. 
The  chief  stress  was  laid  on  the  clause  in  the  charter  of  30  C  2.,  which  men- 
tions the  proprietors  of  copies  entering  their  books  or  copies  in  the  register- 
book  of  the  Stationers'  Company;  and  declares,  that  ihey  should  thereupon 
have  the  same  right  as  had  been  urual  for  1 00  years  past.     But  the  proprie- 
tors of  books  and  copies,  to  whom  this  refers,  were  merely  those  members  of 
the  Stationers'  Company  who  had  the  sole  printing  of  books  by  patent;   and 
we  see,  by  their  by-laws,  they  claim  for  themselves  and  their  members  a  pecu- 
liar privilege  in  copies.     And  there  is  sn  ancient  usage  of  the  Company  fe- 
ferred  to  and  confirmed,' as  the  usage  which  existed  for  100  years  past.     It  is 
not  pretended  that  such   right   existed   immemorially.     And  whatever  these 
charters  may  h.ve  suggested,  no  charters  from  the  crown,  and  consequently 
expressions  in  such  charters,  could  aifect  ihe  general  rights  of  the  subjects 
And  it  would  be  strange  indeed  to  infer  usage  of  law  from  grants  made  to  the 
Stationers'  Company.     The  two  proclamations  were  issued,  one  by  H,  8.  (as 
despotic  a  prince  as  ever  sat  upon  the  throne' ;  the  othef  by  his  bigoted  daugh- 
ter, Queen  Mary,  and  relate  tp  other  purposes.     The  former  was  a  general 
proclamation  against  the  printing  any  b(»ok  whatsoever  with'^ut  a  license-  and 
that  of  Queen  Mary ,   from  printing  what  she  called   heretical  books.     What 
have  these  to  do  with  the  copyright  of  authors?     These  exclusions  extend  as 
much  to  one  as  to  another;  if  the  bf^ok  was  offensive,  it  was  indifcrent  to  the 
Court  whose  it  was.     Next  we  are  told  of  some  proceeding  in  the  S:ar  Cham- 
ber—a  court,  the  very  name  whereof  is  sufficient  to  blast  all  precedents  brought 
L  634  ]  from  it.     But  I  will  do  the  counsel  the  |ustice  to  say,  they  did  not  mean  to  ad- 
duce them  as  authorities;  but  to  apply  them  as  historical  anecdotes  in  their 
frivour.     The  next  favourite  topic  of  the  plamtiff's  counsel  was  the  ordinances 
made  by  the  houses  of  parliament.     But  they  were  calculated  to  political  views 
except  what  related  to  the  Stationer^'  Company;  and  no  protection  is  given  by 
them  to  the  copyrights  of  authors  in  general.      What  related  to  the  Stationers' 
Company,  is  adapted  to  the   particular  privileges  of  that  Company,-  and    its 
members.     The  ordinance  of  1649,  is  "  That  no  persons  should  print  or  re- 
print any  book  or  part  of  a  hook,  that  was  granted  to  the  Stationers'  Company, 
without  their  consent;  nor  any  book,  or  part  of  a  book,  whicli  ^as  entered  in 
their  books  to  or  for  any  member  of  the  Company,  without  the  consent  of  the 
owner,   &c."      The   design  was  to-  stop   the   publication    of   these   papers 
which  the  royalists  published.     The  title  of  the  ether  ordinance  was  for  stop- 
ping unlicensed,  scandalous  publications.  &c. ;  and  therefore  it  enacted, "  that 
no  book  should  be  published,  un'ess  i»  was  approved  by  the  licenser."     And 
by  the  same  ordinance,  the  Stationers'  Company  were  authorized  to  search 
for  all  unallowed  printing  pr^5»es,  emploved  in  printing  unlicensed  books,  &c.; 
anil  likewise  to  apprehend  all  authors,  &c.     The  whole  of  these  ordinances. 
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from  the  beginning  to  the  end,  were  adapted  to  the  same  political  views;  ex- 
cept that  particular  clause  which  is  entirely  confined  like  the  Star  Chamber 
decrees)  to  the  privileges  which  had  been  granted  to  the  Stationers'  Compa- 
ny, and  the  particular  claims  of  their  members.  But  there  is  not  a  clause 
that  states  or  protects  the  copyright  of  authors.  The  statute  of  13  4r  14  C  c.  2. 
33.  vthe  licensing  act)  Has  next  mentioned  at  the  bar;  and  the  plaintiff's  coun- 
sel argued,  that  it  contained  a  recognition  of  the  copyright,  and  such  a  pro* 
lection  to  authors  that  they  need  not  seek  any  other.  In  proof  whereof,  three 
clauses  of  that  act  were  quoted .  In  the  1 8th  section  is  a  proviso  to  save  the 
Tights  and  privileges  of  the  Universities,  touching  the  licensing  or  printing  of 
books.  By  the  3d  section,  no  private  person  may  print  any  book,  unless  it  be 
entered  in  the  Stationers'  Company's  register-book,  and  Kcensed,  4rc.  The 
23d  section  contains  a  proviso  to  save  the  rights  and  privileges  of  particular 
persons  who  have  grants  from  the  crown,  according  to  their  respective  grants, 
llut  how  will  those  clauses  avail  those  authors  who  are  not  members  of  the 
Stationers'  Company,  nor  have  any  particular  grant  of  an  exclusive  privilege? 
Or,  if  the  author  had  failed  ro  enter  his  book  in  the  register-book  of  the  Com- 
pany of  Stationers,  what  reliefer  redress  could  he  have  had?  I  might  also 
observe,  upon  all  these  instruments,  that  these  express  prohibitions  f^ainly  im- 
ply, **  that  authors  had  no  protection  at  common  law;"  for,  if  they  had,  it 
would  have  been,  alone  and  of  itself,  a  competent  protection  to  them;  and  all 
these  prohibitions  would  have  been  needless.  1  am  now  come  to  the  last  re- 
sort of  the  plaintiff's  counsel  for  supporting  their  claim;  and  that  is,  the  in- 
junctions that  have  been  granted  by  the  Court  of  Chancery.  Great  attention 
and  respect  is  undoubtedly  due  to  the  decisions  of  a  Lord  Chancellor,  but  they 
are  not  conclusive  upon  a  court  of  common  law.  Had  these  injunctions  (which 
were  only  tetnporary)  been  perpetual,  they  could  have  no  effect  on  a  court  of 
common  law,  in  a  commo'  law  question. 

Let  us  look,  then,  into  the  act  of  parliament  itRelf,  and  see  if  we  cannot  find 
in  it  more  authentic  declarations  of  the  law,  concerning  this  right,  than-in  the  [  6S5  ] 
charters  and  by-laws  of  the  Stationers'  Company;  the  proclamations  and  pa- 
tents of  the  crown;  the  decrees  of  the  Star  Chamber  the  ordinances  made  du- 
ring the  usurpation;    or  the  lircnning  act  of  C.  2.     This  statute  of  Queen 
Anne  was  made  by  a  legal  and  regular  authority,  without  any  mixture  of  p<^it- 
ical  views.     The  design  of  the  statute  was  to  vest  a  temporary  copyright  in 
authors,  and  to  establish  that  ri^ht  for  a  limited  time.     But  if  it  had  said,  that 
it  should  not  have  effect  at  all  upon  the  possessions  of  authors,  what  a  labori- 
ous nulity  wt  uld  it  be?  The  proviso  is,  that  the  act  should  not  confirm  or  pre- 
judice any  particular  claim:  but  this  does  not  relate  to  authors,  but  to  the  uni- 
versity privileges  of  printing.     It  ^as  said,  thdt  this  statute  of  Queen  Anne 
was  *^  merely  declaratory  of  a  common  law-right;  and  that  it  was  accumulative, 
and  only  introduced  some  additional   remedie**."     But  to  me,  from  the  title 
quite  to  the  end   of  this  act,   it  seems   very  clearly  to  be   a   plain   declara- 
tion, "that   no  such  right  e.^ists  at   common  law."     The  act  seems  to  me 
manifestly  designed  to  vest  the  property  in  the  author  and  publisher  during  the 
time  limited  and  prescribed  by  it      The  design  seems  plainly  and  professedly 
to  be  to  give  encouragement  to  learning  bv  nt^me  new  advantage ;  namely,  by 
vesting  the  copy  in  the^author  and  publisher  during  a  certain  time.  The  title  is, 
"  An  Act  for  the  Encouragement  of  T^earning,  by  vesting  the  Copies  of  prin- 
ted Books  in  the  Authors  or  Purchasers  <if  such  Copies,  during  the  Time 
therein   mentioned:"  and  by  the  enacting  clause,  there  is  aright  given  in 
those  already  printed;  for  21   years  from  the  1 0th  of  April,    1710.     Does  not 
this  plainly  imply,  that  they  had  no  such  right  before  the  10th  of  April,  1710? 
How  can  it  be  said,  "  that  this  act  vested  that  right?"     If  they  had  the  same 
right  before,  by  common  law,  why  should  the  enacting  clause  particularly  pro- 
vide, that  after  the  1 0th  April,  1710,  the  author  or  publisher  should  have  the 
«ole  right  of  printing  for  21  years,  and  no  longer,  books  then  in  print;  and  for 
14  years,  and  no  longer,  books  then  composed  but  not  printed,  if  they  had  it 
before?  This  plainly  implies,  that  they  had  no  such  right  before  the  10th  of 
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April,  1710.  There  is  no  one  clause,  one  expression,  throughout  the  whole 
act,  that  hints  at  a  prior  exclusive  right  in  authors  to  an  eternal  monopoly, 
llie  monopoly  in  particularly  limited  to  a  certain  numher  of  years,  and  that  it 
shall  continue  no  longer.  The  only  prolongation  that  is  given,  is,  that  if  the 
author  shall  be  alive  after  M  years,  the  privilege  shall  recur  to  him  (or  anoth- 
er 14  years.  But  both  these  terms  are  created  by  the  act;  and  both  them 
limited  to  14  years.  This  statute  also  provided  (v.  sect.  4.  since  repealed  by 
12  G.  2.  c.  36,  s  3.)  for  limiting  and  settling  the  price  of  books.  But  if  the 
authors  had  a  sole  right  to  their  copies  for  ever,  what  encouragement  would 
they  receive  from  this  provision?  li  would  be  a  strange  sort  of  encouragement , 
to  abridge  an  actual  right  before  subsisting  in  them;  to  deprive  them  of  the 
natural  right  :  which  every  other  person  has)  of  fixing  the  price  of  the  goods  he 
sells;  and  to  subject  the  value  of  their  property  to  the  regulation  of  others. 
How,  then,  can  we  consider  this  act,  but  as  vesting  in  authors  a  property  in 
their  works,  which  they  had  not  before?  AAer  examining  the  several  clauses 
and  expressions  contained  in  it,  I  cannot  but  conclude,  that  the  legislature  had 
no  notion  of  any  such  things  as  copyrights,  as  existing  for  ever  at  common  law; 
[  536  ]  but  that,  on  the  contrary,  they  understood  thar  authors  could  have  no  right  in 
'  their  copies  after  they  had  made  their  works  public,  and  meant  to  gire  them 
a  security  which  they  supposed  them  not  to  have  had  before.  I  wish  as  sin- 
cerely as  any  man,-  that  learned  men  may  have  all  the  encouragements,  and 
all  the  advantages,  that  are  consistent  with  the  general  right  and  good  of  man- 
kind. But  if  the  monopoly  now  cla'-med  be  contrary  to  the  general  laws  of 
property;  and  totally  unknown  to  the  ancient  and  common  law  of  England;  if 
the  establishment  of  this  claim  will  directly  contradict  the  legislative  aut:iorityy 
and  introduce  a  species  of  property  contrary  to  the  end  for  which  the  whole 
system  of  property  was  established,  I  can  never  concur  in  establishing  such 
claim. 

3.  Donaldson  v.  Bbcket  and  othbrs.  Feb.  1774.  Dom.  Proc.  4  Burr.  ^08; 

S.  C  '2  Bro.  P  C.  ^46. 
^ft*^  y®J™  In  this  case,  which  came  before  the  House  of  Lords  by  appeal  from  the 
the '^oeral  ^^^^^  of  Chancery,  the  judges  were  directed  to  deliver  their  opinions  on  the 
qaestion  a  ^^^I^owing  points:  1st.  Whether,  at  common  law,  an  author  of  any  book  or  lit- 
roae  in  the  ^rary  composition  had  the  sole  right  of  first  printing  and  publishing  the  same 
case  of  Do  for  sale ;  and  might  bring  an  action  against  any  person  who  printed,  published, 
naldaoQ  ▼.  and  sold  the  same  without  his  consent.  Upon  this  question,  the  judges  Nares, 
Bocket,  Ashhurst,  Blackstone,  Willes,  Aston,  Perrot,  and  Adanos,  and  Smythe,  C.  B. 
was  iiDally  *"*^  ^®  Grey,  C.  J.,  of  the  Common  Pleas,  delivered  separately  their  opinions 
determined  against  Baron  Eyrej  that,  at  common  law,  an  author  of  any  book  or  literary 
that  an  an  composition  had  the  sole  right  of  first  printing  and  publishing  the  same  for  sale, 

tdSl  1  and  might  bring  an  action  against  any  person  who  printed,  published,  and  sold 
or  has  no  the  same  without  his  consent.  2d.  If  the  author  had  such  right  originally,  did 
copj^ right  the  law  take  it  away  upon  his  printing  and  publishing  such  a  book  or  literary 
thaaaccor  ^®™P^sition?.  And  might  any  person  afterwards  reprint  and  sell,  for  his  own 
ding  to  ihe^^'^®^^)  ^^^'^  book  or  literary  composition,  against  the  will  of  the  author?  Up- 
terms  of  the  OQ  this  question,  the  judges  Nares,  Ashhurst,  Blackstone,  Willes,  and  Aston, 
statata.*  and  Smythe,  C.  B.,  were  of  opinion,  against  Eyre,  Perrott,  Adams,  and  De 
Grey,  C*  J.,  of  the  Common  Ple&s,  that  (he  law  did  not  take  away  his  right 

*  The  statute  8  Ann.  e.  19.  s,  gave  to  the  aothor  or  proprietor  of  a  book  then  (10th|April. 
1710,)  already  printed,  the  sole  tind  ezelnaive  right  of  printing  it  for  20  years.  And  to 
the  author  and  his  assignee  of  a  work  then  already  composed  but  not  published,  the  sole 
liberty  to  print  and  reprint  it  for  the  term  of  1 4  years*  to  commence  from  thi*  day  of  first 
publishing  it,  and  no  longer.  It  was  further  provided,  that  if  the  author  should  be  living 
at  the  expiration  of  that  term,  then  the  sole  right  of  disposing  of  the  copies  of  the  work 
should  return  to  him  for  another  term  of  14  years.  Next  in  cronelogieal  order  comes  the 
16  Geo.  8.  c.  56.  giving  to  the  Uniyersities  of  Oxford  and  Cambridge  a  perpetual  right 
oyer  the  literary  property  that  had  been,  or  might  hereafter  be,  bequeathed  to  them.  Imme- 
diately after  the  union  with  Ireland,  the  41  Geo.  8.c.  107.  was  passed  to  assimilate  the  law 
•of  copyright  to  that  of  the  United  Kingdom.  The  most  important  act  of  pariiaroent  was 
passed  on  the  2&th  July,  1814,  (54  Geo.  8.  c.  156.)  in  which  all  the  provisions  of  the 
former  statates  ^er«  consolidated,  and  at  the  same  time  coosiderable  alterationi  which  were 
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upon  printing  and  publishing  such  a  book  er  literary  composition;  and  that  nd 
person  might  aflerwards  reprint  and  sell,  for  bis  own  benefit,  such  book  or  lit* 
crary  composition,  against.the  will  of  the  author.  3d.  If  such  an  action  would 
have  lain  at  common  law,  is  it  taken  away  by  the  statute  of  8  Ann.  c.  1 9  ?  And 
is  an  author,  by  the  said  statute,  precluded  from  every  remedy,  except  on  the 
foundation  of  the  said  statute,  and  fh&termsand  conditions  prescribed  thereby? 
Upon  this  third  question,  the  judges  Eyre,  Nares,  Perrott,  Gould  and  Adams, 
and  De  Grey,  C.  J.  C.  P.,  delivered  their  opinions  against  Ashhurst,  lack- 
'  stone,  Willes,  Aston,  and  Smythe,  C.  B.,  that  such  action  at  law  is  taken  a- 
way  by  the  statute  8  Ann.;  and  that  an  author,  by  the  statute,  is  precluded 
from  every  remedy*  except  on  the  foundation  of  the  said  statute,  and  the  terms 
and  conditions  prescribed  thereby.  4th.  Whether  the  author  of  any  literary 
composition,  and  his  assigns,  had  the  sole  right  of  printing  and  publishing  the 
same  in  perpetuity  by  the  common  law?  The  judges  Nares,  Ashhurst,  Willes, 
Aston  and  Gould,  and  Smythe,  C.  B.,  delivered  their  opinions  against  Eyre, 
Ferrot,  Adams,  and  De  Grey,  C.  J.  that  the  author  of  any  literary  composi- 
tion, and  his  assigns,  had  the  sole  right  of  printing  and  publishing  the  same  in 
perpetuity,  by  the  common  law.  5th.  Whether  this  right  is  any  way  impeach- 
ed, restrained,  or  taken  away  by  the  stat.  of  8  Ann.  ?  The  judges  Eyre,  ^ares, 
Perrot,  Gould  and  Adams,  and  De  Grey,  C.  J.  C.  P.,  delivered  their  opin- 
ions upon  this  fifth  question  against  Ashhurst,  Blackstone,  Willes  and  Aston, 
and  Smythe,  C.  B.,  that  this  nght  is  impeached,  restrained,  and  taken  away 
by  the  stat.  8  Ann.  The  Lord  Chancellor,  Apsley,  seconded  Lord  Camden's 
motion  to  reverse,  and  the  decree  of  the  Court  of  Chancery  was  reversed  ac- 
cordingly . 

■  It  in  Dot  ae 

II.  RELATIVE  TO  THE  SUBJECTS  OF  COPYRIGHT.         ce..arythai 
1.  Bach  v.  Longma.v.  T.  T.  1777    K.  B.  Cowp.  623.  prodoa'Jn, 

This  was  a  case  sent  out  of  Chancery  for  the  opinion  of  the  Court  of  K.  B.,  lo  j,,  ^mj  * 
*^  Whether,  in  a  composition  for  the  harpsichord,  called  a  Sonata,  the  original  tied  to  the 
composer  had  a  copyright."     It  was  contended  that  he  had  not;  that  the  words  protection 
of  the  act  8  Ann.  c.    19.  in  common  acceptation  apply  to  works  printed  or®*^****"^' 
written,  for  the  purpose  of  reading  only;  that  musical  Compositions  were  not^^l^j^^  ^^ 
so  usually  termed,  nor  now  was  that  name  applied  to  them.     But  the  opinion  (c  ^{^  ^^ 
of  Lord  Mansfield,  delivered  in  that  case,  establishes  that  the  same  rules  of  other  wri 
law  apply  to  both  literary  and  musical  compositions.     He  says,  the  words  of  ting;" 
the  act  of  parliament  are  very  large:  "  Books,  or  other  writings. "     It  is  not  "hich  ie 
confined  to  language  and  letters.     Music  is  a  science;  it  may  be  written,  and    i  ^       ' 
the  mode  of  conveying  the  ideas  is  by  signs  and  marks      If  the  narrow  inter-  , 

pretation  contended  for  were  to  hold,  (t.  e.  confining  it  to  books  only,)  it  would  f„  ^  ^^^^ 
apply  equally  to  malhematics,  algebra,  arithmetic,  or  hieroglyphics      TheoteofS 
case  being  one  sent  out  of  Chancery,  the  certificate  of  the  judges  was,  that  a  Aone,  io 
musical  composition  is  a  writing  within  the  stat.  8  Ann.^  c.  19.,  and  that  of  the  ordina 
course  the  plaintifi*wa8  entitled  to  the  copyright  given  to  the  author  by  thatj^  «ccepta 

*^^-  those 

2.  HiMJi  V.  Dale.  H.  T.  1804;  K.  B.  It  East, 244.  n.;  S.  C.  2  Camp.  27.  n.  worda. 

This  was  an  action  for  pirating  the  words  of  a  song,    called  ^^  Abraham  i^  -^  ^^^  ^^ 

Ncwland,"  published  on  a  single  sheet  of  paper.     Erskine  contending  thatqaisite; 

this  was  a  book,  said:  if  a  difierent  construction  were  to  bo  put  upon  the  act,  therefore, 

made  in  the  law.  By  that  act  (r.  4.)  the  time  limited  for  enjoying  the  rmits  of  the  copy-^ 
right  of  a  work  then  not  pobliahed,  was  extended  from  14  to  28  years,  with  a  farther  pro- 
vision (s.  9.),  that  if  the  author  Ahoald  be  living  at  the  end  of  that  period,  he  should  re- 
ceive the  promts  accrning  from  it  for  the  residue  of  his  life  For  the  benefit  of  the  families 
of  those  authors  who  were  alive  at  the  time  the  act  passed,  but  who  might  die  before  the 
first  14  years  fiom  the  day  of  publishing  their  works  had  expired,  a  further  term  (s.  8.)  of 
14  years  was  given  to  their  personal  representatives,  without  prejudice  to  the  assigns  of 
or  any  part  of  the  fotmer  term. 

There  is  other  property  of  a  literary  kind,  differing  in  somo  degree  from  that  claimed  un- 
der the  copyrisht  acts,  given  by  several  statutes,  as  in  prints  and  engravings,  models  and 
BUtutes;  for  which  vVie  post,  tits*  *•  Prints  or  Engravings,"  "  f  aiterns  for  Linen," 
**  i^tculptares  and  Models.'' 
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■fioiild  be  "  miiny  productions  of  the  greatest  genius,  both  in  prose  and  verse,  w«u1d  be  ex- 
folnme  eluded  from  its  benefits.  But  might  the  papers  of  the  Spectator,  or  Gray's 
made  op  of  gj^gy  -^  ^  Country  Churrh-yard,  have  been  pirated  as  soon  as  they  were  pob- 
IheSe  Kshed,  because  they  were  first  given  to  the  world  in  single  sheets?  The  vo- 
boond  to  lumnious  extent  of  a  production  cannot,  in  an  enlightened  country,  be  the  sole 
gether.  title  to  the  guardianship  thfe  author  receives  from  the  law.  Every  man  knows 
that  the  mathematical  and  astronomical  calculations,  which  will  enclose  the 
student  during  a  Umg  life  in  his  cabinet,  are  frequently  reduced  to  the  compass 
of  a  few  lines.  And  is  all  this  profundity  of  mental  abstraction,  in  which  the 
security  and  happiness  of  the  species  in  every  part  of  the  globe  depend,  to  be 
excluded  firom  the  protection  of  British  jurisprudence  ?  Hut  there  is  nothing 
in  the  word,  Book,  to  require  that  it  shall  consist  of  several  sheets,  bound  in 
leather,  or  stitched  in  a  marble  cover.  Book  is  evidently  the  Saxon  hoc;  and 
the  latter  term  is  from  the  beech-tree,  the  rind  of  which  supplied  the  place  of 
paper  to  our  German  ancestors.  The  latin  word  Ither  is  of  similar  etymology; 
meaning  originally  only  the  bark  of  a  tree  Book  may,  therefore,  be  applied 
to  any  writing,  and  it  has  of\en  been  so  used  in  the  English  language.  Some- 
times the  most  humble  and  familiar  illustration  is  the  most  fortunate.  The 
horn-book,  so  formidable  to  infant  years,  consists  of  one  small  page,  protected 
by  an  animal  preparation;  and  in  this  state  it  has  universally  received  the  ap- 
pellation of  a  bo«>k.  So,  in  legal  proceedings  the  copy  of  the  pleadings,  after 
issue  joined,  whether  it  be  long  or  short,  is  railed  the  paper  book,  or  the  de- 
murrer book.  In  the  Court  of  Exchequer  a  roll  was  anciently  denominated  a 
book,  and  so  continues  in  some  instances  to  this  day.  An  oath,  as  old  as  the 
time  of  Edward  I.,  runs  in  this  form:  '^  And  you  deliver  mto  the  Court  of  Ex- 
chequer a  book,  fairly  written,  "  &c.;  but  the  book  delivered  into  court,  in  fiil- 
filmentpf  this  oath,  has  always  been  a  roll  of  parchment. 
3.  Clbmenti  v.  Goulding.  'E.  T.  1809.  K.  B.  11  East,  244;  S.  C.  2  Campb. 

N,  P  C.  25. 
tt  may  be       The  question  in  this  case  was,  whether  an  action  was  maintainable  on  the 
printed  on   ^g^  3^  Ann.  c  19.  for  pirating  a  sins^le  ehref  of  music;  the  act  mentioning  in 
I  ^-iqVi    ^^^  preamble,  "  books  and  other  wrilins^  ,•"  but  speaking  in  the  enacting  part 
■hart  only  o£ book  or  bo(^,  although  havi«^g  in  another  page  the  following  words, 

the  wordi  "  ©very  sheet  or  sheets,  being  part  of  such  book  or  books.'*  The  Court  were 
of  a  eonf  of  opinion  that  it  was  a  book  within  the  meaning^  of  the  act.  See  Amb^  404. 
or  the  lOB  4.  Write  v.  Gbroch.  H.  T.  1819.  K.  B.  -2  B.  &  A.  298;  S  C.  1  Chit, 
■ic  eceem  Rep.  26. 

panyiog  it.  ^  declaration  for  pirating  a  book,  alleged  that  plaintiff  was  the  author  of  a 
And  a  cop  book,  being  a  musical  composition,  called  '*  Captain  Wylie."  At  the  trial,  the 
J^  *^jj^^  plaintiff  proved  that  he  was  the  composer  of  a  numbeV  oftones,  or  country 
iQaoneoge  dances,  published  together  in  a  book,  under  the  title  of '^  White's  collection  of 
tune  of  a  New  and  Favourite  Dances."  It  was  objected,  that  the  composition  in  ques- 
particttlar  tion  was  not  a  book  as  described  in  the  declaration.  The  objection  was  not 
name  in  a  however  allowed,  either  at  Nisi  Prius,  or  by  the  Court,  who  now  observed:  it 
^*^  a  d^  *^  perfectly  clear  it  would  be  a  book,  if  pnnted  as  a  separate  and  distinct  work; 
rat  title.*  ^^^  if  so,  it  seems  to  us  that  it  does  not  lose  that  character  by  being  found  in 
company  with  other  compositions. 

5.    Caryv   Long>t.\.n.  E.  T.   I80I.  K.  B.   I  East,  358. 
So  an  an         This  was  an  action  ou  the  case  or  pirating  a  book.     It  -appeared  that  the 
thor  has  a   pinintiff  was  the  author  of  a  certain  book,  entitled  "  Gary's  New  Itinerary,  or 

in  new  cor  *  Thu«,  when  Gray'e  Poems,  seyeral  yeoni  after  they  had  been  given  to  the pnblic,  were 
repablished  by  Mason,  with  many  additional  pie e en ^  an  injunction  was  immediately  gran- 
ted to  prevent  an  infringement  of  the  copyright  in  the  additional  pieces;  Mason  v  Morray» 
cited  in  1  East,  860.  So  where  Dr.  Newton  had  written  notes  on  Milton's  Paradise  Lost, 
which  had  been  piblished  liy  the  plaintiflTin  a  volume  consisting  of  the  original  and  notes; 
and  the  defendant  had  republished  an  edition  of  the  same  book  with  Dr.  Newton's  notes; 
I  on  application  for  an  injonctiop,  it  was  held,  that  the  author  had  a  copyright  in  the 
notes,  tkongh  none  in  the  original  book;  nnd  therefore,  though  another  might  publish  the 
original  book,  he  could  not  publish  it  with  the  notes,  and  an  injunction  was  granted;  Ton- 
tfOj)  V.  Wa)kcr>  cited  in  4  Borr.  2825;  1  East,  361. 
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accurate  Dc'linration  of  the  great  Roads,  bnth  direct  and  ctosh,  tbroughrtut  i^ctioiM 
England^  Wales,  &c.,  from  an  actual   admeasurement;"  that  the  plaintilFV  ■°*' ■^^' 


copies 

book,  and  uhich  was  a  continuous  edition  of  the  work  which  the  plaintiif  had 
founded  his  publication  on;  but  that  the  defendant's  work  was  copied  nine- 
tenths  of  it  verkciiim  from  the  plaintiff's  improvements,  and  that  many  of  the 
alterations  were  merely  col>urable.  Per  Cnr.  Certainly  the  plainti'  had  no 
title  on  which  he  could  found  an  action  to  that  part  of  the  book  which  he  had 
taken  from  another;  but  it  is  clear  that  he  had  a  right  to  his  own  additions  and 
alterations,  manv  of  which  were  very  material  and  valuable;  and  the  defendants 
are  answerable  at  least  for  copying  those  parts  in  their  books.t  See  S  £sp. 
275;  I  B  &  A.  r<96;  3  P.  Wms.  2-55;  4  Burr  23^25;  2  Bl.  332;  2  Bro.  Cb.  C. 
80;   1  Cox.  i>03. 

6.   White  v.   Geroch.   H,  T.    I8I9.    K.  B.  2  B.  &  A.  298;  S   C.    I  Chit.  And  here  it 
Rep.  24.  S.  P.  MiLLAR  v  Tavlor.  E.  T..  1769.  K.  B.  4. Burr.  2303       i»nece8sa 
This  was  an  action  for  a  piracy  of  a  musical  composition      It  appeared?  that  [^  ***/'"Kat 
copies  of  5=uch  work  had  been  sold  a  year  before  it  was  printed,   on  which  i^  „  howev 
ground  it  was  urged,  that  by  the  previotis  sale  in  manuscript,  the  plaintiff  had  er  forpris 
lost  th*'  boncfit  conferred  by  the  51  G.  3  c,  156.   Verdict  for  plaintiff.     A  mo-    (  641  ] 
tion  was  now  made  to  enter  a  n<  n^suit,  contending  that  the  printing  of  a  work  iogtboold 
for  the  benefit  of  the  public  when  it  is  first  publish*»d,  is  the  consideration  paid  ever  have 

*  One  particnlalr  description   of  publications  deserves  notice,  that  is,  the  publication  o''»io,|«J^) 
private  letters.     Such  are  frequently  given  to  the  world,  and  when  they  lire,  ihofle  of  emi-  ^^^^  litera 
nent  person*  have  been  deemed   of  considerable  value  and  importance      A  question  as  to       compoai 
the  right  to  make  suoh  pablication  arose  on  application   made  by  Mr,  Pope,  for  an  injnnc-  ^J^j^^  ^^'^ 
tion  against  Purl  the  bookseller,   to  prevent  him  from  continuing  the  publication  of  a  book  ^^^^^  erigia 
entitled,  "  Letters  from  Swift.  Pope,  and  oihers  *'     It  does  not  appeiir  to  hove   been    de-  ^j  gj^^^ 
nied  that  the  letters  were  genuine,   and  the  following  points  wer*»  adjuci!;»>d  by  Lord   Hard   ^^^^  -^  *^^ 
wicke:   1st,  That  there  was  no  distinction  between  a  book  compoxed  of  letters  which  ciime  -^/mn* 
out  to  the  world  either'by  permission  of  the  writer  or  receiver  of  them,  and  any  other  learned 
work.     That  they  were  within  the  protection  of  the  stat.  8  Ann.     That  the  same  rule  ex- 
tends to  sermons  which  the  aathor  might  never  have  intended  to  pciblish,  but  which   were 
collected  from  loose  papers  and  brought  out  after  his  death.     2d.    That  when  a  man  wrote 
a  letter,  it  was  not  in  the  nature  of  a  gift  to  the  receiver;  it  gave  bim  bu?  a  special  proper- 
ty.    The  paper  might  belong  to  him,  but  that  did  not  give  a  license  to  any  person  whatso- 
ever to  publish  it  to  the  world,  for  at  most  the  receiver  had  but  a  joint  property  with  the 
writer.     The  bill  having  been  filed  by  Mr  Pope,  the  injunction  was  gfMnted,  but  confined 
to  his  own  letters  only:  2  Atk.  84  '.     So  an  injunction  was  granted  to  restrain  the  publica- 
tion of  Lord  rheeterfieldls  Letters  to  his  Son,  although  the  widow  of  Mr.  Stanhope  was  the 
pablisber,  because  she  had  not  obtained  either  the  consent  of  Lord  Chestrrdeld  in  his   life 
time,  or  that  of  his  executors  after  his  death;  Anibl.  787.     The  same  rule  prevailed  in  the 
case  of  Hanson   v.  Hobhouso,   Executors  of  Hyron  v    Knight  and  others,  1825,  MS8.;  al- 
though a  strong  presumption  was  shown  that  his  lordship  sent   theni.       But   every  private 
letter,  upon  any  subject,  to  any  person,  is  not  to  be  considered  as  a  literary  work  to  be  pro- 
tected upon  the  principle  of  copyright.     Letters  in   he  prosecution  of  commercial  or  other 
business  could  not  be  considered'as  a  literary  work,  in  which  the  writers  have  a  copyright. 
Whether  a  correspondence  between  friends  and   relations  in  confidence  upon  private  con- 
cema  falling  into  the  bads  of  executors,  assignees  of  bankrnpts,,&c.  could  not  be  restrained 
by  an  injunction  from  being  made  public  in  a  way  that  might  be  mjurious  to  the  feelings  of 
individuals,  may  be  doubted,  unless  »hey  were  the  su»  ject   of  contract  or  property;  bat 
where  the  plaintiff  held  out  ihe  defendant  to  the  public  as  a  person  giving  fa  se  intelligence, 
and  never  authorised  by  the  plaintiff  to  make  such  communication;  and  the  letters  from  the 
plaintiff  were  denied  to  the  do  cndanl's  belief  to   be  written  in  confidence,  the  defendant 
was  allowed,  for  the  purpose  of  dealing  himself,  and  showing  that  his  intelligence  was  de- 
rived from  the  plaintiff,  to  print  the  letters;  2  Ves.  &  Beam.   27. 
-1  So  a  copyright  may  exist  in  abridgments  or  translations   of  works;  for  one  man  may 

^  compose  a  work,  for  instance,  in  the  Latin  language,  another  abridge  it.  a  third  translate  it, 
and  a  fourth  write  annotations  apon  it,  and  every  one  of  them,  will  acquire  a  copyright  m 

.  the  product  of  his  own  ingenuity  and  labour;  see  2  Mcrv.  44 «.  n;  8  Vos.  «  "«»•  7^'  .f 
copyright  may  likewise  exist  in  reviews,  lilcrary  journals,  and  works  <»f?  «";'"  ^^3" 
tion.  which  cinsist  of  essays  and  criticisms;  see  8  Vea.  215;  Godson  QO  Patents  nod  Coity- 
rights,  p,  246,  &c. 

VOL.  vr.'  4a 
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geripfg,      by  the  author  for  the  monopoly  conferred  upon  him:  and  that  the  plaintiffy 
7**'*  f**®    ^having  therefore  not  complied  w«th  that  condition,  could  not  pue. 

blUhb  ^^''  /?'"''  ^"^'  ^^  author  dm  s  not  lose  his  copyright  by  havinjr  first  sold  the 

themt  arc  composition  in  manuscript;  for  all  the  copyright  acta  were  made  in  pari  maU^ 
the  private  no,  for  ihe  purpose  of  enlarg  ng  the  rights  of  authors  and  not  of  cither  abridg- 
and  exda  ing  them  of  their  former  rignts,  or  shackling  them  with  the  perf  )rmance  of 
sive  proper  gQeh  a  condition  precedent  to  the  vesting  their  limited  monopoly,  which  is  here 
1^*",***®  "  contended  for,  and4he  words  "  printed  and  published"  murt  be  construed  to 

have  reference  only  to  the  time  at  which  the  author's  exercise  of  this  right  is 

to  be  dated. 


Ongroands  ^^   RELATIVE  TO  THE  BIFFERENT  SPECIES  OF. 

of  political  (A)   As  TO  WHEN  IT  IS  VIEWED  AS  AN  UNLIMITED  MONOFOLIT, 

aqd  public   1.  Basket  v.  THE  University  of  Cambridge.  M.  T.  1758.  K.  B.  1  Blac. 
ponven  105,  Si  C.  "2  Kenyon,  397;  S.  C.  "2  Burr.  661. 

*r*fi!i-2^1*     The  plaintiffs  were  the  king^s  printers,  and  brought  a  bill  in  the  Court  of 
L  ^^   i  Chancery  to  restrain  the  defendants  from- printing  and  selling  a  book  entitled 

^sopyrisht  *  '^^  ^^  ease  •onttih  subject  wdss  where  the  maooecript  precedents  of  a  conrejancer 
has  been  were  stoUeo  from  his  chambers  and  published  surreptiliocrsly.  The  Lord  Chancellor  grant- 
iolerated.t  ^  ^^  injanction;  Amb.  695.  The  next  was  that  of  a  barrister,  who,  having  lent  hisnotG» 
which  he  had  collected  of  legal  deeiaions  lo  a  friend,  his  clerk  copied  them,  ao4  afterwards 
pnblished  them:  an  injunction  was  in  like  manner  granted.;  2  Bro.  C.  C.  188^  and  see  2 
Eden.  S29;  2  Merv*  435.  443.  n;  8  Ves.  ft  W  77;  et  vide  ante,  vol.  ii,  pr  748;  bat  fronv 
the  case  of  Abernethy  v.  Hatchinson,  in  Ch.  MSS.;  8.  C.  3  Law  Jonrn.  209;  it  seems  to 
be  doabtfnl  whether  there  U  any  legal  right  of  property  in  the  sentiments  and  Ian- 
goage  of  lectures  delivered  orally,  when  no  written  composition,  snbstantially  the  same 
with  those  lecturer,  is  prodaeed. 

t  ThefoUowing  remarks  of  Lord  Erskine  (1st  volameof  the  Collection  of  Lord  Ersfciae** 
Speeches,  p.  40.  by  Ridgw,)  may  be  here  read  with  interest.      **  On  the  first  tntrodaetioik 
of  printing,  it  was  considered,  as  well  in  England  as  in  other  eonntries,  to  be  a  matter  of 
stale.     The  quick  and  and  extensive  circulation  of  sentiments  and  opinions  which  that  io- 
▼alnable  art  produced,  could  not  but  fall  und»»r  the  gripe  of  government,  whose  principal 
strength  was  built  upon  the  ignorance  of  the  people  who  were  to  subroii  to  them.  The  press 
was,  therefore,  wholly  onder  the  coercion   of  the  crown,  and  all  printing,  not  of  frablie 
books,  containing  ordinances,  religions  or  civil,  but  every  species  of  publication  whafsooTor, 
was  regulated  by  the  King's  proclamations,  prohibitions,  charters  of  privilege,  and  finally 
by  the  decrees  of  the  Star  Chamber.      After  the  demolition  of  that  odioos  juri.<«diction,  the 
long  parliament,  on  its  rupture  with  Charles  L,  assamed  the  same  power  which  had  beforo- 
been  in  the  crown.     After  the  restoration,  the  same-  reetrietions  were  re-enaeted,  and  r»- 
anneied  to  the  prerogative,   by  the  statute  IS  <c.  14  Charles   2«,  and  eontinned  down  by 
subsequent  acU  till  nfier  the  revolution.     In  what  manner  they  ezpire<l  at  last,  in  the   timo 
of  King  William,  I  need  not  state  in  thb  house.     Their  happy  abolition,  and  the  vain  at- 
tempts to  revive  them  in  the  end  of  that  reign,  stand  recorded  on  your  jobrnals,  I  trust  a» 
{lerpetnal  uKmaments  of  yonr  wisdom  and  virtue.      It  is  sufficient  to  say,  that  the  expira- 
tion of  these  dii^gracefnl  statute;!  by  the  refusal  of  parliament  to  continue  them  any  longer, 
formed  the  great  lera  of  thejiberty  of  the  press  in  thin  country.,  and  stripped  the  crown  of 
OTory  prerogative  over  it,  except  that  which,  upon  |jnst  and  rational  principles  of  govern- 
Dient,  most  ever  belong  to  the  executive   magistrate  in  all  eonntries,  namely,  the  ezdnsivo 
right  to  publish  religious  or  civil  eon.<«titutions:  in  a  word,  to  promulgate  every  ordinance  by 
whicli  the  subject  is  to  live  and  to  be  governed.     These  always  did,  and  from  the  very  na- 
ture of  civil  government  always  ought,  to  belong  to  the  Sovereign,  and  hence  have  gained 
the  title  of  prerogative  copies.*' 

Patents  have  been  accordingly  granted  by  successive  monarchs  from  the  time  of  Henry 
8,  to  diOerent  persons^  giving  tbetn  full  power  to  print  and  re^print  prerogative  copies,  iir 
exclusion  of  all  other  persons.  The  King's  printer  in  Englandt  enjoys  the  benefit  to  bo 
derived  from  printing  the  acts  «}f  pariiament,  &c.  The  Univerailies  of  Oxford  and  Cam- 
bridge, in  common  with  the  King's  printer  (6  Ves.  189),  elaim  a  right  to  print  ail  Biblso 
to  be  circulated  m  England.  The  Company  of  Sutionera  fomieriy  exercised  an  exclusive 
power  of  prmtmg  Almanacks;  but  this  patent  was  afterwarda  declared  to  be  void;  2  Bl* 
Kep.  1004.  Whether  such  prerogative  really  exists  in  the  crown  to  the  extent  claimed 
by  the  patentees,  has  of  late  years  boon  much  questioned;  see  6  Bac.  Abr.  tit  Preroga- 
tive, p.  594;  Carter,  Rep.  89;  which  doubt,  observes  Mr.  Godson,  p.  817  receives  strength 
from  the  circumstance  that  the  only  patent  amongst  them,  which  has  never  been  fnlly  in- 
vestigated m  a  court  of  common  law,  was  adjudged  to  be  invalid. 

i  There  are  also  King's  printera  for  Scotland  and  Ireland,  to  whom  similar  patents  hate 
been  granted. 
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"  An  exact  Abridgment  of  all  the  Acts  of  Parliament  relating  to  the  Excise  on  ^  *'**^« 
Beer,"     It  was  sent  into  this  court  for  their  opinion  upon  the  acts  of  parliament  J**'*  *"^^** 
and  patents.     Several  patents  were  insisted  on  by  the  plainliffs;  the  last  bore  wkI  iha t" 
date  in  the  12th  year  of  Queen  Anne,  by  which  the  sole  power  of  printing  all  the  kiog 
^Borls  of  abridgments  of  all  the  singular  statutes  and  acts  of  parliament  was  giv-has  the 
en  to  the  grantees,  with  a  prohibition  against  all  others.  "8*"'  ^'^P'® 

The  defendants  contended,  that  by  a  patent  m  the  26th  year  of  Hen.  8.  they  !"".&*'"• 
might  lawfully  print  within  the  University  all  manner  of  books  approved  by  the  Se  atl  a^t 
chancellor  and  vice-chancellor,  and  three  doctors,  and  might  put  them  to  sale;  of  state  and 
and  that,  by  a  patent  dated  3  Car.  1.  the  king  confirmed  that  right  to  the  uni- govern 
veraity,  notwithstanding  any  grant  or  prohibition  contained  in  the  subsequent  «n«nt*» 
letters  patent,  or  any  of  them.     The  case  was  argued  four  times,  and  the  fol- 
lowing  certificate  was  made:  that  we  are  of  opinion  that,  during  the  term 
granted  by  the  letters  patent  dated  in  the  1 2th  of  Anne,  the  plaintiffs  are  en- 
titled to  the  right  of  printing  acts  of  parliament,  exclusive  of  all  other  persons 
not  authorised  to  print  the  same  by  prior  grants  from  the  crown.  But  we  think 
that  by  virtue  of  the  letters  patent,  bearing  date  in  the  8th  year  of  King  Hen- 
ry's reign,  and  the  letters  patent  bearing  datie  the  S  Car.  I.  the  chancellor, 
masters,  and  scholars  of  the  Univirsity  of  Cambridge  are  intrusted  with  a  con-   I  ^^  I 
current  authority  to  print  acts  of  parliament,  within  the  said  University,  upon 
the  terms  in  the  -eaid  letters  patent. 

2.  A  case  occurred  before  Lord  Chief  Baron  Skinner,  in  the  Exchequer,  in  As  htad  of 
the  year  1781,  the  facts  of  which  may  be  collected  from  the  judgment  deliver-  ^^ 
ed,  which  was  fo  the  following  effect.      This  bill  was  brought  to  restrain  the  f? ^'f**'^ 
defendant  from  printing  and  publishing  a  form  of  prayer,  which  had  been  or-Jiaht  to*h 
dered  hy  kis  majesty  to  be  read  in  all  churches;  and  for  an  account  of  the  pro-  pablication 
fits  which  had  arisen  from  kis  sale  of  it.      The  bill  stated,  that  the  plaintiffs  of  the  liior 
held  the  office  of  kins^'s  printer.     The  grant  which  was  read,  imported  to  be  a  gy  and 
grant  of  the  office  of  printer  to  his  majesty,  and  his  successors,  of  (amongst  *'?**'"  ^^  ^^ 
other  things)  all  Bibles  and  Testaments  in  the  English  language;  and   all  vice  ?c  t 

*  '^  It  i«i  said,  that  for  the  sake  of  public  peace,  aed  to  keep  all  the  laws  of  the  land  pure 
and  correct,  the -kiog  has  a  prerogative  right  generally  to  print  all  ordinances  of  the  state, 
as  acts  of  parliament,  procUmations,  orders  of  the  privy  counci^,  &c.  and  all  papers  which 
relate  to  the  good  gOTemroeat  of  the  land  (2  Ves.  &  Beam.  21;  4  Rurr.  2864.);  which  po- 
aition  'tt  answered  by  saying,  that  all  prerogatives  mast  have  existed  from  time  immemorial; 
that  the  art  ofpiinting  was   introdaced   into  England  in  the  reign  of  Henry  6,  withia  the 
time  of  legal  memory.     An  argument  in  favonr  of  the  prerogative  b  then  detived  from  the 
length  of  time  that  it  has  been  exercised,  whi^h  commenced  with  the  first  introdaction  of 
the  f*rt  of  printing  into  England.     On  the  other  hand,  it  is  contended,  that  length  of  time 
warrants  no  wrong:  and  that  the  prerogative,  as  at  first  assnmed,  has  been  continually  dimt- 
flished.    Thafl  the  king  at  first  ezeicis^  a  power  over  ihe  art  of  printing  itself;  and   when 
that  was  io  sente  degree  lessened,   he  still  controlled  the  publication  of  books  with  respect 
to  their  contents;  a  right  which  is  not  now  attempted  to  be  claimed.     And  farther  that, 
when  these  Intents  were  first  granted,  the 'prerogatives  of  the  crown  were  maintained   on 
principlea,  which  the  most  servile  courtiers  wooTd  at  this  day   blush  to  name.     That  they 
were  all  granted  bdTore  the  expiration  of  the  licensing  acts;  and  that  one  of  ihem,  for  al- 
oianacka,  as  ancient  in  its  date  as  the  others,  has  been  declared  to  be  invalid  and  cancell- 
ed.    On  the  other  hand,  on  the  same  principle — length  of  time — an  inference  against  pre- 


it  jT  added,  that  no  trace  of 'an  authority,  for  suppMinc  that  any  ore  was  ever  prevented 
from  making  tranaeripts  for  sale,  can  be  found;*'  soe  Godson  on  Patents  and  Copyright, 

p.  817. 

t  This  argument,  Mr.  Godson  in  bis  Work  on  Patents  and  CopyrigfaU.  p.  820.  contends 
destroya  the  propoeition  which  it  is  adduced  to  support,  for  if  the  -King,  as  head  of  the 
thureh.  has  the  exclusive  right  of  printing  all  hooka  of  divine  service,  why  not  as  head  of 
ihe  church  have  a  right  to  print  the  principal  book  used  in  the  divine  service,  the  hible,  and 
all  kinds  of  bibles,  in  whatever  language  tbey  might  be  written?     And  yet  tfie  prmciple  of 
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r644l    books  of  Common  Praver  and  administrations  of  the  «crcments,   and  other 
*  rites  and  ceremonies  ofthe  church  of  England,  in  al  volumes  what«over  here- 

tofore  printed  bv  the  king's  printer,  or  to  ^)e  printed  by  hn  commaQd;  and  ot 
all  other  hooks  which  he,  his  heirs,  or  success  »• «.  «^^>"  <?  ^^-^^^^^  ^^  ^\l  "«?*^  ^(^ 
the  service  of  G  >d  in  the  Church  of  England.  The  '^ili  stated,  that  in  De- 
cember, 1779,  a  form  of  prayer  was  ord-red  hv  his  majesty  to  be  used  in  all 
churches  and  chapels  hmughout  England  and  Wales.  ui»on  the  Ith  ol  Febni. 
arv  1780-  thatit  was  printed  by  the  plaintiffs,  and  a  sufficient  number  there- 
of circulated  for  sale  at  (i/.  ea.h,  which  was  a  reasMnal^le  price  and  at  which 
they  had  been  formerly  sold  That  the  dofendam  had  printed  and  sold  a  great 
number  of  them;  and  that  upon  this  fijround  the  plaintiffs  prayed  an  mjunctioa 
and  account.  But  it  has  been  said,  that  courts  of  equitv  never  proceed  m 
such  cases  to  decree  accounts,  but  upon  clear  and  undoubted  right.  And  then 
it  is  asserted,  that  the  right  is  at  best  doubtful.  That  the  present  right,  if  it 
be  one,  has  never  received  the  sanction  of  any  legal  determination  IMt 
though  in  the  great  question  concerning  literary  property  the  judges  consider- 
and  treated  the  exclusive  right  of  the  crown  to  print  acts  of  state  and  books  ol 
divine  service  as  an  acknowledged  right,  yet  they  put  it  upon  different  grounds; 
f*  S45  i  some  upon  the  grounds  of  prerogative,  others  upon  the  grounds  of  property; 
'  and  as  it  is  now  determmed  that  property  cannot  be  the  grcund  of  such  a  right 

the  right  itself  consequently  becomes  doubrlul.  In  the  arjiument  of  the  ques- 
tion respecting  literary  property,  in  the  House  of  l.t»rds,  in  the  case  of  Millar 
and  Tavl  >r,  4  Burr.  i'SOS;  S.  C.  2  Bl.  10  >4;  it  was  assumed  by  all  the  judges 
that  the  King's  copyright  continued  afler  publication,  and  from  thence  some  of 
ling  bibles  and  slatates  is  in  its  nature  much  more  calculated  to  retard  than  to  proiijole  a 
general  diflFusion  of  the  knowledge  of  our  religion  and  our  laws.  »ut  the  principle  when 
carried  to  ila  atmoat  limits  would  -^eem  to  warrant  no  further   self-approbalion  on  the  pari 


• 


geminating  amongst  ihe  clergy  authentic  copies  ofthe  bookj«  of  divine  scrTice:  et  vide  an- 
te, p.  541,  n      When   lie  has  accomplished  this  end.  He  has  discharged  His  functions  as 
the  Superior  Magistrate  of  the.4e  Realms.     It  is  not  essential  however,  lo  consuff.niale  ihiS 
end,  that  he  should  debar  athers  fro  m  giving  to  the  communilv,  perhaps  at  a  cheaper  rale, 
those  vTorks  over  which  a  li.nitud  monopoly  is  retained,  for  the  sake  of  political  at  J  public 
convenience.      And  if  the  consequences  bo  looked  to,  what  would  be  the  re-»u!l?     Not  that 
the  fountains  of  justice  would  be  thereby  tainted,  not  that  the  iavvd  would  be  less  faithfully 
administered,   not    that   n    less  correct  ided  of  what  are  the  existing  laws  of  the  connlry, 
what  are  the  crimes,   the  c<)minis.-iion  of  whic;h  is  lo  be  avoided,  and  what  arc  the  rights 
and  privilege'*  ofthe  subject,  the  defence  and  protection  of  which  are  to  be  regarJcd.  would 
be  attain  ed;  not  that  the  inleresl's  of  our  religion  would  be  disregarded,  by  means  of  which 
the  laws  themselves,  which  in  aid  of  religion,  cement  and  bind  together  the  diiFerent  mem- 
bers of  the  community,    would    become   a  nullity  for,    on   the  contrary,  what  would  be 
more  simple  than  that  in  courts  of  ju-tice,  or  hefoie  the  officers  of  the  crown,  no  document 
tfhould  be  viewed  as  authentic,  unle!)s  it  issued  from  tbe  hand  of  the  King's  patentee;  what 
could  be  more  simple  than  that  the  rniniitter:<  of  the  gospul  tihouid  be  prevented  from  read- 
ing in  churches  and  chapels  any  books  of  divine  sei  vice  which  had  not  the  i>tamp  of  royal 
amborily ;  whilst  it  is  to  bo  remembered,  that  the  subject  would  be  enabled  to  po.sses.s  sach 
ft  collection  of  the  laws  of  bis  country,  as  would  bo  suited  to    his    peculiar  situation;  be 
would  have  for  instance,  in  his  powe.to  peruse  those  acts  of  parliament  which  are  of  uni- 
versal utility,  discarding  from  his  mind  tiuch  as  are  of  a  more  limited  and  circumscribed,  or 
lorsooth,  of  a  more  local  nature;  he  would  thereby  obtain  a  clearer  and  more  accurate  com- 
prebentfion  of  our  juridical  code;  and  the  purposes  o   the  sta*e  would  be  better  answered; 
ne  would  also,  for  nugbt  that  appears,   have  it  in  his  power  lo  rend  his  bible  with  more  fa- 
cility from  a  diminution   in  the  price,  a    consecjuence  inseparable  from  an  abolition  of  res- 
traints on  trade: — No,  such  are  not  the  reasons;  merceneiy  motives  and  sordid  views  have 
not  been  absent.     The  regulation  is  founded  on  a  scheme  which  originated  in  the  days  of 
comparative  darkness,  and  concerted  through  tbe   medium  uf  Kingly  tyranny  and  inward 
fnonarchial  dread,  ofthe  disclosure  to  the  people,  ofthe  acts  of  the  legislature,  produced 
by  rosiatance  on  the  part  of  the  crown  to  every  virtuous  pari  taken  in  the  aflairs  of  the  king- 
dona  by  the  other  component  paru  ofthe  government.      It  has  been  since  continued  from 
the  interest  that,  in  a  pecuniary  point  of  view,  seems  to  have  added  to  the  office  of  King'd 

Erinter,  such  emoluments  as  make  it,  on    the  one  hand,  a  matter  of  patronage  belooging  to 
lis  Majesty ':(  government,  and,  on  the  other,  sQch  an  individual  advantage  as  to  render  «i 
jnAsiitancd  to  itB  abrogation  more  decided,     liut  all  bough  for  a  coosidcr&blo  time  after  the 


! 
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them  drew  argument^in  suppoi-t  of  that  right  of  an  author  after  publication,  in- 
sisting that  property  in  tiie  imposition  was  the  foundation  of  both;  others  de-  # 
nied  that  property,  in  the  strict  lerral  sense  of  the  word,  was  the  foundation  of 
the  right  of  the  Crown;  but  fhey  all  agreed  that  the  crown  had  this  right.  The 
right,  therefore,  seemed  to   have  been  in  elVect  recognised  and  established  in 
this  memorable  ca^e  by  the  unanimous  opinion  of  the  judges,  though  they  dif- 
fered respecting  the  origin  of  it.     This  is  certain  respecting  such  origin,  that 
it  has  ever  been  reposed  in  tbp  King,  as  executive  magistrate,  and  the  su- 
preme head  of  the  church,  to  promulgate  to  the  people  all  those  civil  and  reli- 
gious ordinances  which  were  to  be  the  rule  of  their  civil  and  religious  obedi- 
ence.    There  are  traces  of  the  ancient  mode  of  promulgating  the  ordinances 
of  the  state  yet  remaining  to  us,  suited  to  the  gloominess  of  the  times,  when 
few  who  heard  them  could  have  read  them;  the  king's  officers  transmitted  au- 
thentic copies  of  them  to  the  sheriffs,  w^ho  caused  I  hem  to  be  publicly  read  in 
their  county  court.     When  the  demand  for  authentic  copies  began  to  increase 
and  when  the  introduction  of  printing  facilitated  the  multiplication  of  copies, 
the  people  were  supplied  with  copies,  by  the  king's  command,  by  his  patentee. 
This  seemed  a  very  obvious  and  reasonable  extent  of  that  duty  which  lay  up- 
on the  Crown  to  furnish  the  people  with  the  authentic  text  of  their  ordinances. 
Our  courts  of  justice  seem  to  have  so  considered  it  when  they  established  it  as 
a  rule  of  evidence,  that  acts  of  parliament,  printed  by  the  King's  printer, 
should  be  deemed  authentic,  and  read  in  evidence  as  such.    'As  to  the   pro- 
mulgation of  religious  ordinances  by  the  King's  command,  or  by  his  patentee, 
it  is  nit  to  be  expected  that  instances  should  be  found  of  the  execution  of  this 
trust  by  the  Crown  during  the  papal  usurpation  of  the  supreme  authority  over 
all  ecclesiastical  matters  in  this  kingdom.     It  appears,  however,  by  a  grant 
made  in  the  34th  year  of  King  Henry  VIII,  to  Kichard  Grafton  and  Edward 
Whichurch,  of  the  sole  right  of  printing  the  Mass-book,  and  certain  other 
books  of  divine  service,  that  such  books  had  never  at  that  time  been  printed  in 
England,  but  had  been  brought  into  this  kingdom  from  other  countries,  proba- 
blj  from  Rome;  though,  as  the  grant  recites,  printing  was  at  that  time  arrived 
at  great  perfection  here.     This  grant,  which  bears  date  the  28th  of  January, 
the  •'34th  year  of  Henrv  VIII.,  is  to  be  found  in  Rymer.  vol.  14.  p.  7C6.    The 
period  between  the  time  of  the  re-establishment  of  the  supremacy  of  the  crown 
and  the  completion  of  the  reformation  under  Queen  Elizabeth,  considering  the 
fluctuating  state  of  religion,  was  not  likely  to  a  ord,  and  in  fact  has  not  af- 
forded, any  instance  of  the  superintendin    care  of  the  Crown  in  printing  books    I  ^^  J 
of  d' vine  service,  except  that  which  I  have  alluded  to,  and  which  I  have  re- 

introdaction  of  the  art  of  priming,  to  have  challen:red  a  right  \vhich  the  advisers  of  the 
Crown  had  thoaghi  proper  to  assert,  woaid  not  have  be(*n  safe  in  an  individual,  much  (ess 
%vould  be  the  giving  countenance  to  such  a  charge  liave  been  prudent  iu  a  judge;  it  is  to  be 
regretted  that  the  question  of  prerogative  copyright  had  not  been  long  ere  this  openly  and 
boldly  met;  for  although  in  point  of  law,  as  has  been  shown  in  a  previous  note  {ante^  p. 
542,  n  )  Quod  ah  initio  not  valet^  traetu  temporU  non  convatleity  yet  it  would  be  a 
matter  of  no  small  importance  to  canvass  at  the  present  day  the  legitimacy  of  its  origin  or 
the  soundness  of  its  foundation.  Again,  although  the  chiiniants  to  the  supposed  preroga- 
tive right  are  act  very  likely  to  urge  what  would  strike  at  the  root  of  their  own  asserted 
property,  it  is  not  to  be  forgot*eo,  as  will  be  stated  post^  that  statutes  and  bibles  may  be 
phblished  with  notes.  If,  therefore,  the  principles  on  which  this  privilege  is  upheld  is  cor- 
rect, ;hat  it  i^  vested  in  His  Majesty's  patentees  with  the  intention  of  preserving  the  bible 
and  acts  of  parliament  from  mutilation  and  incorrect  insertions,  how  can  a  copyright  be 
said  to  exist  in  individuals  apart  from  the  crown,  because  notes  are  added  to  these  produc- 
tions? This  fact  is  of  itself  a  complete  answer  to  the  existence  of  such  monopoly.  It  in- 
coDtestibly  pioves  th.it  the  reason  assigned  is  not  the  true  one,  that  it  is  given  affect  to  from 
other  motives,  and  that  according  to  law,  and  consistently  with  justice,  a  copyright  eanuot 
be  denied  to  such  annotators.  The  only  safe  medium  to  pursue  must,  it  is  presumed,  suf- 
ficiently appear  to  be,  that  further  than  is  strictly  requisite  for  political  and  public  conveni- 
ence. His  Majesty  should  have  the  sole  power  of  putting  into  the  bands  of  hid  servants  the 
oracles  of  their  faith,  or  the  declarations  of  his  will;  that  in  other  resoecta,  the  bible  and 
statute  book  should'  be  placed  on  a  level  with  other  productions,  on  which  ground  alone  a 
limited  monopoly  as  has  Keen  stated  can  be  supposed  to  arise  from  the  labours  of  an  author, 
i,a  adding  his  remarks  and  criticisms  to  the  origiaals. 
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ferred  to,  chiefly  to  show  how  the  demand  of  the  public  for  such  books  had 
been  supplied  before  that  time,  namely,  from  foreign  countries,  and  under  the 
direction  of  a  foreign  power;  but  in  the  first  year  of  Queen  Elizabeth,  the  ex- 
clusive right  of  printing  books  of  divine  service  was  inserted  in  the  same  pa- 
tent with  the  right  of  printing  the  acts  of  ]mrliament,  which  had  some  time  be- 
fore been  granted,  and  from  that  time  they  have  been  regularly  sranted  toge- 
ther, and  enjoyed  by  the  King's  patentee.     Long  usage,  referable  to  such  an 
origin,  ought  not  to  beshaken  lightly,  if  there  was  no  authority  to  support  it; 
but  in  the  case  of  Baskett  against  the  University  of  Cambridge;  1  BL  lOo;  S. 
C.  2  Burr,  66 1 ;  the  right  of  printing  acts  of  parliament  received  the  sanction 
of  the  Court  of  King's  Bench;  and  in  the  case  of  Miller  and  Taylor,  before 
alluded  to,  both  the  rights,  as  well  that  respecting  acts  of  parliament  as  that 
respecting  books  of  divine  service,  were  fully  acknowledged.     The  privilege 
of  the  patentee  ha<9  in  fact  always  been  executed,  with  the  exclusion  of  aU 
other  printers;  it  is,  therefore,  in  consideration  of  law,  a  monopoly;  but  it  is  a 
monopoly  supported  by  long  usage,  and  standing  upon  very  special  grounds  of 
necessity  and  public  utility ;  for  it  is  of  manifest  public  utility  to  place  in  pro- 
per hands  the  right  of  such  publication,  as  well  upon  account  of  the  special 
care  and  superintendance  which  a  trust  of  such  importance  necessarily  re- 
quires, as  because  the  exclusive  right  of  doing  or  authorizing  any  acts  in  whic^i 
the  public  is  interested,  implies  an  obligation  to  exercise  that  right  in  such 
manner  as  to  answer  the  purpose  for  which  it  was  given;  and,  consequently, 
the  right  now  in  question  imposes  upon  the  Crown  an  obligation  to  publish  and 
disperse  as  many  books  of  divine  service  as  the  interest  of  religion  and  the  de- 
mands of  the   public   require.     It  appears,  then,   that  the   right  claimed 
by  the   plaintiffs   under  the  grant  to  John   Baskett,    is  founded  on    pub- 
lic convenience,  is  supported  by  long  usage,  and  that  it  has  been  acknowleged 
by  the  unanimous  opinion  of  all  the  judges.     Under  such  circumstances, 
we  think  it  ts  not  now  to  be  considered  as  a  doubtful  right.     If  it  is  not  doubt- 
ful, the  plaintiffs  are  entitled  to  the  account  which  is  prayed;  and  which  the 
Court  must  accordingly  decree.     It  is  a  matter  of  form  to  direct  the  continu- 
ance  of  the  injunction;  for,  in  a  case  of  this  kind,  there  is  an  end  of  all  the  ef- 
thoflo°t^o    ^^^B<)^>^-     The  defendant,  therefore,  must  be  decreed  to  account  according 
lut  prioci  ^^  ^^®  prayer  of  the  bill;  and  as  the  defendant  has,  by  thus  printinjg  the  books 
pies  com     of  divine  service,  invaded  the  rights  which  the  plaintiffs  and  the  King's  paten- 
bioed,  th»  tees  have  been  long  in  the  uninterrupted  possession  of,  the  account  must  be 
ezclasive    ^jth  costs;  Eyre  &.  Strachan  v.  Carnan.  E.  T.   1781    Ex.;  5  Bac.  Ab.  597. 
mnti     th       ^*  ''  ^^  majesty  is  said  to  have  a  right  by  purchase  to  the  copies  of  such 
Bible'u    ^ '^^  books,  grammars,  and  other  compositions,  as  were  compiled  or  transla- 
■aid  to  be    ^^  At  the  expense  of  the  crown.     And  upon  these  two  last  principles  combtn- 
foiinded.     ed,  the  exclusive  right  of  printing  the  translation  of  the  Bible  is  founded;"  2 
AltboDch  it  Bl.  Com.  410. 

ie  worthy  4.  Miller  v.  Tayi  OR.   E.  T.    1769.  K.  B.  4  Burr.  2S03. 

th  ^th^^'  ^^l^^B)  J-  drawing  his  deduction  from  the  cases  that  had  been  cited,  said: 
principle  of  ^^  ^^  settled,  then,  that  the  King  is  owner  of  the  copies  of  all  books  or  writings 
poichaBe  which  he  had  the  sole  right  originally  to  publish,  as  acts  of  parliament,  orders 
was  conaid  of  council,  proclamations,  the  common  prayer  book.  These,  and  such  Uke,  are 
ered  at  ooe  his  own  works,  as  he  represents  the  state.  So,  likewise,  where  by  purchase 
.1  ^'^  ]  he  had  the  right  originally  to  publish;  as  the  Latin  Grammar,  the  Year-books, 
time  aa  veet  ^^  And  in  these  cases  the  property  of  the  Crown  stands  exactly  on  the  same 
KfoiTt^  footing  as  private  copyright,  as  to  the  Year-books,  because  the  Crown  was  to 
eopyriaht  ^^®  expense  of  taking  the  notes;  and  as  to  the  Latin  Grammar,  because  it  paid 
of  the  old  ^OT  the  compiling  and  publishing  it. 
Latin  gram  5.  RoFER  v.  Streater.  1671.  C   P;  Cited  Skin.  234;  S.  C.  cited  Mod.  257; 

writtoirat       "niis  was  an  action  of  debt.     It  appeared  that  the  plaintiff  had  bought  from 

hia  ex         ^^^  executors  of  Mr.  Justice  Croke  the  third  part  of  his  reports.    'The  defend- 

peiiM,        ant  was  law-patentee,  and  reprinted  it  without  the  plaintiff's  consent.    The 

plaintifi  brought  this  action  as  owner^  upon  the  licensing  act.    The  defendant 
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pleaded  the  king's  grant;  upon  which  the  plaint!  AT  demurred;    and  the  Court  ^^^^  ^^ 
gave  judgment  tor  the  plaintiff.     The  House  of  T/Ords  reversed  this  decision,  •roond 
on  the  ground  that  the  copy  belonged  to  the  King  hat,  u  the 

6.  Mif.LAK  V.  Tavi.0':    E.  T.  1769.  K   B  4  Burr.  2303.  King  ap 
Per  Yates,  J.  It  is  mentioned  as  one  ground  of  tiie  King's  right  to  print  the  pointed  tb« 

Bible,  "that  some  of  these  prerogative  hooks  were  ^^omiiosed  at  his  expense."  ^^^"*'  *** 
But,  in  fact,  it  is  no  private  disbursement  of  the  King,  but  done  at  the  public  qaeitlyMk 
charge,  and  part  of  the  expenses  of  government.     It  can  hardly  be  contended  prerogative 
that  the  produce  of  ezpences  of  a  public  sort  are  the  private  property  of  the  t*  priat  all 
King,  when  purchased  with  the  public  money.     He  cannot  dispose  of  or  sell  **^  books: 
one  of  those  compositions.     How,  then,  can  they  be  His  private  property,  like  Bat  nich 
the  private  property  claimed  by  an  author  in  his  own  compositions?  k^^^i?"* 

long  abandoned,  it  bein£f  impoislble  to  contend  that  the  mere  act  of  printing  a  work  con-  '^ 

ferred  on  him,  by  whom  the  manucript  was  bought  a  copyright  dependent  on  tbe  psrchaaer. 

7.  MiM.ER  V.  Taylor  E.  T.  17^9  K.  B  4  Burr.  !2903. 

Per  Lord  Mansfield  The  copy  of  the  Hebrew  Bible,  the  Greek  Testa-  ^nd  Lord 
ment,  or  the  Septua^int,  does  not  belong  to  the  King;  it  is  common.  But  the  JJl^'j^/fy 
English' translation  He  bought;    there  tore,  it  has  been  concluded  to  be  His  ^  lYiax 

Jroperty.     If  any  man  should  turn  the  Psalms,  or  the  writings  of  Solomon  or  there  ia  no 
ob,  into  verse,  the  Ktni;  could  not  stop  the  printing  or  sale  of  such  a  work:  it  prerogative 
is  the  author's  work.     The  King  has  no  power  or  control  over  the  subject  mat-  "f  •**  ^  ^Jj* 
ter:  His  power  vests  in  property;  His  whole  right  rests  upon  the  foundation  "*^*®*1  J"* 
of  property  in  the  copy  by  the  common  law.     What  other  ground  can  there  be  gl,1^8<^ 
for  the  King's  having  a  property  in  the  Tiatin  Grammar,  ^which  is  one  of  His 
ancient  copies)  than  that  it  was  originally  composed  at  His  expence?  What- 
ever the  common  law  says  of  property  in  the  King's  case,   from  analogy  to 
the  case  of  authors,  must  hold  conclusively,  in  my  apprehension,  with  regard 
to  authors. 

8.  Upon  application  for.  an  injunction  from  printing  and  edition  of  tbe  Bible  And  no  at 
in  numbers  with  prints  and  notes.  Lord  Clare  asked  if  the  validity  of  the  patent  tempt  haa 
had  ever  been  established  at   law;    and  said,  that  he  did  not  know  that  the  :   ^^  1 
crown  had  a  right  to  grant  a  monopoly  of  that  kind.     In  the  course  of  the  dis-  ®^®![  '*®''* 
cussioo,  he  made  the  following  observations:  —"  I  can  conceive  that  the  King,  ^^^^^j^^^ 
as  hend  of  the  church,   may  say  that  there  shall  be  but  one  man  who  shall  p^siiahing 
print  bibles  and  books  of  common  prayer,  for  the  use  of  churches  and  other  a  part  of 
particular  purposes;  but  I  cannot  conce  ve  that  the  King  has  any  prerogative  the  Bible; 
to  grant  a  monopoly  as  to  bibles,  for  the  instruction  of  mankind  in  the  reveal- 
ed religion."     Grierson  v.  Jackson,  Ridgeway's  Rep,  304      See  6  Ves.  689. 
9.  Millar  v.  Taylor.  E.  T   1769.  K.  B.  4  Burr.  2303. 

Per  Lord  Mansfield.     Acts  of  parliament  are  the  works  of  the  legislature,  Or  of  the 
and  the  publication  of  them  has  always  belonged  to  the  King,  as  the  execvtive  **^^^^ 
part,  and  as  the  Head  and  Sovereign.     Though  the  King  may  grant  a  concur-  *'**®![j'  "  ®^ 
rent  right,  we  had  no  idea  that  the  first  edition  of  acts  of  parliament  made  the'^^^'"^^ 
copy  "  common."     And  yet  any  man  maytranscribc  an -act  of  parliament,  or  to  tbe 
a  record,  and  any  person  may  make  laborious  researches  and  abstracts  from  world  with 
records,  and  have  a  right  to  print  them.*  aotop. 

*  *'  Soon  afier  the  restoration,  an  act  of  parliament  having  prohibited  the  priotinff  of  law 
books  withont  the  li/sense  of  the  I^rd  Chancellor,  the  two  chief  justices,  and  the  chief 
baron,  it  beconnesthe  practice  to  prefix  snch  a  license  to  all  reports  published  after  that  pe- 
riod, in  which  it  waa  nsaal  for  the  rest  of  the  jadges  to  concur,  and  to  add  to  the  imprim^ 
atur  a  teetimonial  of  the  great  judgment  and  learning  of  the  anihor.  The  act  was  renew- 
ed from  time  to  time,  bnt  naally  expired  in  the  reign  of  king  William.  Bat  the  same  form 
of  license  and  testimonial  continued  in  use  until  not  many  years  ago;  when,  as  the  one 
had  bec4>aM  nnneasary,  and  tbe  other  only  a  general  commendation  of  the  writer,  and  no 
Tovcher  for  the  merit  of  the  work,  the  judges  (I  believe)  came  to  the  resolution  not  to 
grant  them  any  longer,  and  accordingly  the  more  recent  reports  have  appeared  withont 
them.'*  Preface  to  Douglas's  Reports.  Bir  James  Borrow  offers  an  apology  for  publishing 
bis  reporU  without  an  imprimatur,  and  says,  that  be  knows  that  it  is  a  contempt  of  that 
court  10  publish  their  proceedings,  and  that  it  is  against  a  standing  ordei  of  the  Ho*  se  of 
Lords  to  publish  proceedings  there  upon  appeals  or  writs  of  error.  He  abo  adverts  to  the 
origin  and  oontinnance  of  t^e  imprimaUir  in  the  same  manner  as  it  b  stated  by  Mr.  Dotrg- 
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[  549  I  10*  "  The  right  of  the  Universities  to  print  bihie  is  claimed  under  charters 
SappoBing,  from  several  ol' our  kings;  '2  Bl.  Rep.  100  J,  The  grants  to  the  universities 
^i^^®J[®'">  are  made  in  general  words — all  manner  of  books  and  works  of  whatever  de- 
natente  **r  ^cription,  not  prohibited  bv  public  authority,  which  shall  be  approved  of  by  the 
valid  it  authorities  in  the  universities.  It  isund^r  letters  patent,  granted  in  the  13th 
may  be  yearof  EHz.,  that  they  claim  to  print  bibles;  id.  The  same  power  is  vested 
neit  men  in  the  king's  printer  for  England,  and  in  those  for  Scotland  and  Ireland;  sec 
tioned  that  fi  Ves.  689;  9  id.  341 ;  Irish  T.  R.  304."  See  Godson  on  Patents  and  Copy- 
the  Univor  ^ight,  p.  337. 

ve"t^d*with  11-  ToNso.v  V.  Collins.  T.  T.  1760.  C.  P.  I  Bl.  301. 

the  concur  A  question  arose  as  to  the  right  of  the  University  of  Cambridge  to  print  an 
rent  privi  abridgment  of  the  statutes.  The  Court  held  that  by  virtue  of  letters  patent 
lege  of  bearing  date  the  'iSth  day  of  July,  in  the  26ih  year  of  the  reign  of  King  Henry 
g[*JU'J"«  ^^«  the  Eighth,  and  the  letters  patent  bearing  date  the  6th' of  February,  in  the 
third  year  of  the  reign  of  King  Charles  the  First,  the  chancellor,  master,  and 
J^^  *  scholars  of  the  University  of  Cambridge  were  entrusted  v\  ith  an  authority,  con- 
current with  the  King's  printer,  to  publish  acts  of  parliament  and  abridgments 

las,  and  ad  da,  that  he  has  been  asaared  that  some  who  were  pomesded  of  judicial  office  had 
declared  thnt  they  woald  never  sign  one  becanse  it  hanfrs  oat  false  colours. 

**  The  idea  of  Kuch  a  publication  being  a  contempt  of  court,  would  probably  give  some 
assistance  to  the  uofoiinded  claim  of  :i  patent  right  for  the  exclusive  printing  of  luw  books, 
since  an  long  as  such  patents  are  ffranted,  and  the  Validity  of  them  not  contradicted  by  any 
judicial  determination,  the  necesf^it)  of  the  license  might  come  in  aid  of  the  monopoly      I 
'  have  met  with  an    instance  which  1  cannot    particularly   refer  to,  of  one  of  the  courts  dis- 
approving the  citation  of  a  case  from  modern  reports,  not  on  the  ground  of  iheir  inaccura- 
cy, but  because  they  had  been  published  without  the  authority  of  the  judges.     The  prohi- 
bition of  the   House   of  Lords  to  publish  the  reports  of  their  decisions    (at  the  same  timo 
taking  no  care  to  furnish  any  authentic  information  on  the  subject  themselves)  seems  found- 
ed on  very  extraordinary  policy,  as  keeping  the  public    in  ignoraLce  of  those  adjudications 
by  which  they  are  most  peculiarly  bound;  but  this  ground  of  contempt   has  long  ceased  to 
be  the  object  of  their  animadversions,  and  Brown's  Parliamentary   Cases,  with  the  recent 
reports  of  Mr.  Dew  (and  Mr.  Bligh),  arc  suffered  to  pass  as  unmolested  as  the  diurnal  ac- 
counts of  the  debates  in  parliament.     Indeed,  I  apprehend,  that  the  general  monopoly  of 
such  publications  would  not  be  of  sufficient  pecuniary    value  to  form  a  very  probable  sub- 
ject of  litigation,  and  the  practical  application  of  the  doctrine  of  contempt  has  been  mncif 
relaxed  since  about   the  commencement   of  the  present  reign,  whore  the  mention   in  print* 
of  tho  name  of  a  peer  upon   any  accidental  subject  (for  instance,  that  his  fish  ponds  had 
been  robbed,    which  I  have  heard  stated  as  a  case  that  appears  in  print  to  have  reoHy  oc- 
curred), was   taken  up  as  a  contempt  of  the  Houie-     The  ridiciions  extent  to  which  this 
practice  was   carried  by  the  late  Lord  Marchtnont    was  probably  the  reason  of  its  falling 
into  disuse.     But  a  remnant  of  this  practice  still  prevailn,  where  the  temporary  interest  of 
the  subject-matter  would  lead    to  a  competition   of  publication,  and  a  monopoly  may  be 
attended  with  some  advantage,*  the  case  of  trial  by  impeachment,  or  otherwise,  before  the 
House  of  Lords:  and  tlie  right   of  exolnsive  publication    in  the  peri^on  printing  under  tho 
authority  of  the  House,  has  been  supported  to  a  certain  extent,  as  one  not  having  merely 
the  summary  protection  of  that   assembly  as  a  subject  of  contempt,  but  as  giving  a  prop- 
erty entitled  to  protection  in  the  ordinary  course  of  law.     Lord  Baihurst  having  in  the  caf^e 
of  Bathurst  v.  Kearsley  granted  nn  injunction  in  fn\or  of  the  printer,  under  his  authority, 
of  the  trial  of  the  Duchoss  of  Kington,  Lord  Er^kioc,  under  thc^  precedent  of  that  deci- 
sion, ordered, an  injunction  until  the  hearing  in  the  case  of  Gurney  v.  Longman,  18  Ves. 
49S,  with  respect  to  the  trial  of  Lord  Melville,  at  the  same  time  intiiiiating  that,  unless  he 
had  a  strong  impression  that,  at  ilie  hearing,  he  should  continue  of  the  same  opinion  and 
should  grant  a  perpetual  injunction,  he  would  not  grant  an  injunction  then;  but  on  the  day 
of  his  quitting  oflico  as  Lord  Chancellor  ho  desired  that  it  should  be  understood  that  he  had 
not  delivered  any  judgment    fudher  than  by  granting  the  injunction   until  th"  hearing  upon 
the  precedent  of  the   former  case    of  Bathurst  v.  Kenrsloy.  and  should  therefore  consider 
the  question  as  open  in  any  future  stage      A  demurrer  was  afterwards  put  in,  but  was  nev- 
er argued,  a  compromisto  taking  place;*'   see  Evans's  Statutes  edited  bv  Hammond,  vol.  2, 
p.  20;  and  sec  2  V'es.  &  B.  23;  4  B.    &  A.  2I«;  1  B.  &  A.  884,  (abridged  post,  tit.  Cor- 
oner); from  which   it  will  be  seeji    that  the  courts  of  law    always  exercise  o  prohibitory 
power  as  to  the  publication  of  part^  of  a  trial,  where  ex  parte  statements  might  conduce 
to  the  detriment  of  one  party,  and,  in  criminal  cases  especially,  to  the  injury  of  those  who 


,«?22." 
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of  them,  within  the  University  upon  the  terms  in  the*letters  patent  mentioned. 
See  Burn's  Ecc.  L.  347;  4  Burr.  R.  401;  6  Ves.  697;  Skin.  irM. 

12.  It  has  been  seen  '  anle^  vol.  1 .  p.  489)  that  the  Croivnlhas  not  the  privilege    [  550  ] 
of  a  prerogative  copyright  in  almanacks;    and  that  the  grants  of  it  by  the  Bat  the 
King  to  the  King's  printer  and  the  universities  have  been  declared  to  be  void.t  '^^"^  **** 

(.j)  As  TO  WHEN  IT  IS  USED  AS  A  LIMITED* MONOPOLY.  fiTe'^in'^tf* 

.It  has  been  seen,  aniey  p.  536.,  n.  that  the  copyright  in  all  books  published  oiaDackB.* 
since  the  29th  July.  1814,  is  to  continue   for  28  years,  and  to  the  end  of  the  [^  551  ") 
author's  life,  if  he  should  survive  that  period.     But  that  the  resulting  term  for 
life  could  not  be  enjoyed  by  one  whose  work  had  been  published  ^8  years  be- 
fore the  28thof  Jufy,  1814.     And  that  if  a  person,  who  had  published  a  work 
before  the  29th  of  July,  IB  14,  was  alive  on  that  day,  but  died  before   14  years 

*  Although  iiijancttona  had  been  freqaeotly  obtained  in  the  Co  art  of  Chancery:  «itf« 
€intef  Tol.  1.  p-  489. 

t  A  bill,  it  may  be  here  however  mentioned,  was  afterwards  introduced  into  the  Honae 
of  Commone  bj  Lord  North,  Prince  M*nister  and  Chancellor  of  the  UniTervity  of  Oxford, 
to  revest  by  act  of  parliament  the  monopoly  in  almanacks,  which  bad  fallen  to  the  groaiid 
by  the  abore  mentioned  jndgmeats  in  the  King's  coorts.  The  preamble  of  tho  bill  recited 
the  eiclosive  right  ciTen  to  the  stationers  and  oniveraitiea  by  the  charter  of  Charles  the 
Second,  as  a  fond  tor  the  printing  of  carions  and  learned  books,  the  aniform  enjoyroenti 
onder  it,  the  judgmeoss  of  tho  coorts  of  law  npon  the  invalidity  of  ihe  charter,  and  the 
expediency  of  regranting  the  monopoly  for  the  same  nsefnl  purposes  by  the  antherity  of 
parliament.  Mr.  Erskine,  speakini;  from  the  bar  of  the  Hoose,  said:  '*  Let  it  be  recollect- 
ed that  the  very  same  reasons,  which  emancipated  almanacks  from  the  prerogative  in  th« 
coarts  below  eqnally  apply  against  any  interference  of  parliament.  If  almanacks  be  not 
pnblicationa  of  a  nature  to  tall  within  the  legal  constmction  of  prerogative  copyrights, 
why  should  parliament  grant  a  monopoly  of  them,  since  it  is  impossible  to  deny,  that  if 
they  contain  snch  matters  as  in  policy  required  the  stamp,  or  revision  of  public  authority, 
the  exclaaive  right  of  printing  them  would  have  been  inherent  in  the  crown  by  prerogative, 
apon  legal  principles  of  executive  power;  in  which  ease,  an  act  would  not  have  been  neces- 
sary to  protect  the  charter?  and  it  is  equally  impossible  to  deny,  on  the  other  bond,  that  if 
they  be  not  such  publications  as  require  to  be  iwned  or  reviewed  by  authority,  they  then 
stand  on  the  general  footing  of  all  other  printing,  by  which  men,  in  a  free  country,  are 
-  permitted  to  circulator  knowledge.  he  bill  therefore  is,  either  nugatory,  or  the  patent  is 
void;  and  if  the  patent  be  void,  parliament  cannot  set  it  up  again,  without  a  dangerous 
infringement  of  the  general  liberty  of  the  pressi'*  see  the  Collection  of  Lord  Erskine's 
Speeches,  vol.  i.  p.  45.     The  bill  was  rejected  by  a  majority  of  45. 

Upon  a  petition  presented  to  parliament  by  the  univonihies,  stating  that  they  had  demis- 
ed their  supposed  privilege  to  the  Company  of  Stationora,  for  1000/.  per  annum,  the  21 
Geo.  3.  c.  56,  s.  10.  was  passed,  by  which  500/.  per  annum  of  the  duties  arising  from  the 
stamps  on  sheet  almanacks  were  given  to  each  university ^ 

To  enable,  however,  the  two  universities  in  England,  and  the  four  universities  in  Scotland, 
and  the  Colleges  of  Eton,  Winchester,  and  Westminster,  (Trinity  College,  Dublin;  41  Goo. 
3,  c.  107,  s.  3,)  to  hold  in  perpetuity  their  copyright  in  bouks,  given  or  bequea*h&d  to  them 
for  odvunceraent  of  useful  learning,  and  other  purposes  of  education,  the  said  universities 
and  colleges  shall  at  their  respective  presses  have  tbrever  the  sole  liberty  of  priming  and  re- 
printing such  books  as  shall  ut  any  time  heretofore  have  been,  or  (having  not  been  published 
or  assigned)  shall  at  any  lirno  hereafter  be  bo^ueathod  or  otherwise  given  by  the  authors  or 
their  representatives,  to  or  in  trust  for  such  universities,  or  any  collcgo  or  house  of  learning 
witliin  tne  same,  or  Uie  four  universities  of  Scotland,  or  tho  collcnjes  of  Eton,  Westminster, 
or  Winchester,  or  any  of  them,  unless  tho  sanio  shall  have  been  or  shall  bo  bequeathed  fbr 
any  limited  term;  15  Geo.  3,  c.  53,  s.  1.  By  sec.  2.  Every  bookseller  or  other  person,  vvho 
shall  print,  reprint,  or  import,  or  cause  to  be  printed,  &c.  any  such  books,  or  who,  knowing 
the  same  to  have  been  so  printed,  &c.  shall  sell,  publish,  or  expose  to  sale,  or  cause  to  bo 
sold,  &.C.  any  such  book,  shall  forfeit  the  same,  and  every  shoot  or  sheets,  to  the  university, 
college,  or  house  of  learning  respectively  to  whom  the  book  belonged,  who  shall  forthwith 
damask  and  moke  waste  paper  of  them;  and  shall  also  forftnt  id.  per  Rhoet  found  in  his  cus- 
tody, eitlier  printed  or  printing,  published  or  exposed  to  sale  coutrary  to  this  act,  to  go  in 
moieties  to  llis  Majesty,  and  the  party  suing  in  the  courts  at  Wcsiminster,  or  in  the  court  of 
session  in  Scotland,  by  action  of  debt,  &c.  or  information,  in  wbieb  no  ossoi^n,  &.c.  or 
more  than  one  impariance  shall  be  allowed.  This  act  shall  not  extend  to  anv  uxclusive  right, 
otherwise  tbau  su  long  as  tho  books  or  copies  belonging  to  tho  said  univorsftics  or  colleges, 
are  printed  at  their  own  presses  within  such  universities,  &c.  and  for  their  sole  benefit;  and 
if  any  university  or  collogo  shall  delegate,  grant,  lease,  or  sell  their  copyr.ghts  or  exclu^ve 
rights  juf  pruiting  the  books  hereby  granted,  or  shall  permit  the  same  to  bo  reprinted,  then 
such  the  privileges  hereby  granted  shall  become  void;  but  such  universities,  &  c  shall,  nev- 
ertheless, have  a  right  to  sell  such  copies  so  bequeathed  in  the  like  manner  as  authors  may 
under  8  A.  c.  19.  , 
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To  create  a  from  the   day  of  publishing  his  work  had  expired,  then  a  further  term  of  14 
valid  copy  years  was  given  to  his  persoiiai  repreaefUativeSy  but  without  prejude  to  the  a*- 
emeDtial "  sig^^^^^  of  all  or  any  part  ot'  the  farmer  term, 
that  the  sab  

jeci  matter    IV.  OF  THE  CIRCUMSTA  VCES  ESSENTIAL  TO  ITS  EXIS- 

be  free  FENCE. 

♦  P{?  (A)  That  it  be  free  from  piracy;  and  herein  what  amounts  to  ▲  rriucY. 
Se'refore-  ^'  Trusler  v.  Mitrray.  Sittings  after  M.  T.  1789.  K,  B.  1  East,  362.  n. 
pirt  of  a'  Action  for  piracy  of  a  book  of  chronology .  It  appeared  that  the  plaintiff 'a 
work  be  book  had  been  copied  literally  from  page  ^  to  34,  and  was  in  general  the 
copied,  ei  same,  although  other  parts  were  original.  Lord  Kenyon  said,  that  he  was  of 
ther  by  tak opinion  that  the  plaintiff  must  recover,  but  added:  the  main  question  here  is, 
JJJ?^""®*  whether  iir.  substance  the  one  work  is  a  copy  and  imitationrof  the  other,  for 
Ter^tim,  undoubtedly  m  a  chronological  work  the  same  facts  must  be  related.  The 
where  the  parties  having  received  his  lordship's  opinion,  it  was  agreed  to  refer  the  con- 
■eotimeau  sideration  of  the  two  books  to  an  arbitrator,  who  would  have  leisure  to  compase 
•re  not        them. 

new,  or  by  rmitatioB  of  the  principal  idea»,  although  the  works  are  io  other  rMpects  (Kfleient,  bo  ienl 
property  will  ex wt. 

^Ilj^jj  2.  Cary  v.  Kearsley.  E.  T.  I802.  K.  B.  4  Esp.  169. 

has  been  ^"  ^^®  ^^^  *  P^''^^^  •*'»  ^^^  ^  »*oads,  it  was  proved  that  the  defendant  had 

[  6&i  I  °**^®  ^^S^  extracts  from  the  plaintiff's  work,  and  published  them  in  his  own 
said  that  a  book,  with  additions  and  observations,  and  with  some  alterations,  but  it  did 
variance  in  not  appear  that  any  entire  paragraph  had  been  copied.  l.x>rd  Ellenborough 
form  and  said,  that  the  mere  publication  of  passages  from  another  work  was  not  sufficient 
wS^Jo^in^^  constitute  piracy.  He  observed,  that  the  advancement  of  science  and  the 
■nbstanee,  Public  ^ood  might  be  consulted  in  a  publication  which  contained  great  por- 
•nd  that  '  ^i^"*?  of  the  works  of  other  men,  but  that  such  extracts  must  be  made  with  lib- 
nny  materi  erality,  and  not  merely  to  colour  a  fraudulent  publication  of  another  man's  la- 
al  altera      hours. — Nonsuit  by  consent. 

ii^'^lme?  r.'  ^'  ^'^^^^^  ^^  Wilkes.  M.  T.  1 807.  K.  B.  1  Campb.  94. 
ioration,  ,  j  t,.  P'''*^^'  ^^*^®  plaintiff's  copyright.'  It  appeared  that  the  plaintiff 
eannot  be  °*^  published  a  work  on  the  art  of  fencing  and  the  use  of  the  broad-sword,  the 
considered  hist  edition  of  which  consisted  of  1 18  pages,  and  was  sold  for  half^a-guinea; 
•  piracy;  that  the  defendant,  who  was  author  of  a  puUlicatioo,  entitled  the  Encyciopsedia 
^JnlitlJ^  Londinensis,  or  Universal  Dictionary  of  Arts  |md  Sciences,  and  was  arranged 
ofa  boik  ^^^  ^^^^^  ^^^  alphabet,  and  was  published  in  numbera,  price  eight-pence 
mnit  notbe®*5**;  ""^®^  ^^^  ^^^^  '*  Fencing,"  had  cot>ied  76  pages  of  the  plaintiff  ^s  book, 
■ervilelj  co  *««  it  was  proved  to  have  met  with  a  sale  commensurate  with  the  sale  of  the 
pied  or  nn  rest  of  the  work.  The  defendant's  counsel  relied  on  the  peculiar  form  which 
fiurly  van  the  plamtift's  work  had  assumed  as  ci»pied  by  the  defendant,,  contending  that 
•«•  notwithstandmg  the  article  in  the  defendant's  work  contained  all  that  was  ma- 

fore  a  ^  *°  ^**®  plaintiff's  work,  its  connection  with  a  work  of  such  magnitude  and 
great  part  ®f  P®°S?.*^  u*®  Encyclopaedia  precluded  the  possibility  of  injurv  arising  to  the 
of  a  work,  piamtiff  by  the  preference  which  the  public  might  give  to  that  work.  But 
of  which  a  Lord  Eilenborough  said:  ^he  test,  by  which  we  must  decide  whether  or  net  a 
copyright  party  mfrmgcd  on  the  copyright  of  another,  is,  not  by  inquiring  what  was  the 
wISeTuT  *'**®"**^"  ^^^^'^  trespassing  party,  but  whether  the  work  of  the  party  complain^ 
introdneed  ^©^^fal  statutes  hnve  been  passed,  offering  public  rewards  to  siich  penons  as  sliould  di»- 
into  a  lane  ^^""^^  an  exact  method  of  ascertaining  the  longitude.  A  power  is  given  to  the  commissioii. 
literary  «"  appointed  to  carry  ihem  into  execution,  to  publish  a  nautical  almanack,  or  astronomical 
compila  XTnYi^;  J^^^  "^  ^m'^'u  '  ^^P^^^'-ed  to  g\ve  a  license  to  some  one  to  print  it.  Any 
til>n.  w  M  moietvl^i^^o"??'  ?i*.^**^**'"«'  ?'  ''^^^'"^  »''  ^''H^^  himself  to  a  penali/ of  which  on^ 
Vyr^^h\^^      the  King,  and  the  other  to  the  informer;  see  GodsoS^  Patehts  and  Co^ 

Tho  an^i*^"*®™'"*.^  ^^  any  literary  works  consists  entirely  in  Uie  sentiments  and  languase. 
The  same  copceptions,  clothed  in  the  same  ^vords,  must  necessarily  be  the  same  c^p^ 
tionj  and  whatever  method  is  taken  of  exhibiting  that  composition  to  the  ear  or  to  theVye, 
by  reciting  or  bv  writing,   or  by  printing  in  any  number  of  copies,  or  at  any  period  of  tiie, 

Iv!rC^?':i^  of  another  person  lias  been  violated,  for  the- new  book  is  stifi  the  idenUca 
work  of  Uie  real  author;  2  Blac.  Com.  400. 
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ing  has  been  so  copied  that  the  copy  may  by  any  possibility  supersede  the  ori-  *o  swper 
ginal  work.     The   present  book  as  printed  conlained  in  substance  the  matter  ■•**•.  ^*>«  »• 
that  the  plaintiff  vended  for  half-a-guinea,  and  which  the  defendant  sold  in  an- !^*^^jj°jj| 
other  form  for  eight-pence.     It  is  true  that  a  large  work  like  the  <^efendant'8  JhJ  ortginfl 
may  be  allowed  to  embrace  all  the  information  contained  in  the  newest  works  work,  thin 
OD|the  subject,  but  they  must  set  limits  to  their  extracts,  and  nnt  publish  the  i«  •»  »ct  of 
work  of  another  merely  in  a  different  form.     It  has  been  argued  that  the  de-P?™^^  ^^ 
fondant  has  used  no  greater  liberty  with  the  plaintiff  ^s  production  than  is  as-*^*®"*  '***"P 
sumed  by  reviewers;  but  the  same  rule  holds  in  respect  of  works  of  that  kind;  jSajbrdain 
they  fairly  make  extracts,  and  may  comment  on  those  portions,  but  it  would  be  ages. 
unfair  if  they  should  exhibit  the  substance  of  the  work  that  they  choose  to  re- 
view.— Verdict  for  plaintiff.  [  553  ] 
4.  Gary  v.  Lovgman.  H  T.  IBOl,  K.  B.  S  Esp.  ^7^.                      Cases  may. 

The  plaintiff  claimed  damages  for  the  infringement  of  the  copyright  of  a  cer-  bowew, 
lain  book,  called  Pa/erson'«  £in/:ru?t/.     If  appeared  that  the  plaintiff  was  em- °*lf.°^  "*   . 
ployed  by  the  postmaster-genera!   to  make  a  correct  survey  of  the  roads  in  j^^  j^^y  ^^ 
£ngland  and  Wales,  in  order  to  ascertain  the  exact  distances  run  by  the  mail-  the  whole 
coaches;  the  plaintiff  was  to  be  paid  after  a  certain  rate  per  mile,  and  was  to  of  the  work 
have  all  benefit  that  might  arise  from  the  said  of  the  book.     A  work  called  <>^<^  former 
Pater9oh*8  Book  of  RoaSs  was  published  in  1771,  and  after  passing  through  *"***°,['    ^ 
several  editions,  the  plaintiff  published  an  itinerary,  which  contained  all  the  7aHed  Wm 
improvements  derived  from  his  own  survey,  but  which  chie»"'y  consisted  of  Pa-geif  of  ihe 
terson's  labours.     Subsequently  the  assignee  nfthc  defendant  on  the  record  same  sour  ' 
(a  purchaser)  published  a  new  edition  of  Paffvaony  embodying  all  the  improve-  cos  of  Infor 
xnentsmade  by  the  plaintiff  from  his  survey,  and  published  in  his  own  itinera- "^Pj***" 
ry;  it  contained,  besides,  improvements  by  the  then  editor.     It  was  contend-?*         , 
«d  on  the  part  of  the  defendant,  that  as  the  plaintiff  had  formed  his  work  on  the  eif  liahle  to 
basis  of  Paterson,  the  work  infringed  on  was  not  a  work  within  the  intendment  this  action, 
of  the  statute  of  Anne.     But  Lord  Kenvon  held  otherwise,  observing,  that  asnchaa 
ivhole  book  might  not  be  the  original  production  of  an  author,  yei  if  any  one''^'''^^ 
made  additions  to  an  old  book  at  anv  expence  of  money  and  labour,  thouch  he  °.^^'"j  J*^ 
would  gain  no  copyright  by  the  publicati'-n  of  the  rtld  part,  he  would  acquire  a  noloty  • 
fight  of  property  in  the  pa  t  which  he  had  added,  and  might  maintain  an  action  ante^  p. 
for  any  infringement  on  such  right,-    Verdict  for  plaintiff.  551-2. 

5.  Sayre  V.  Moore.  H   T   1785.  K.  B.  1  East,  36 1,  n. 

Per  Lord  Mansfield    Histories  and  dictionaries  arc  general  subjects.     Two  Dietiona 
men  may  given  relation  of  the  same  facts  in  the  same  order  of  time,  in  differ- nef»t 

*  Captaia  Patterson,  after  he  bad  sold  all  bis  risht  in  his  Book  of  Roads  to  Cam  an,  at 
the  expiration  of  14  years  published  it  with  the  hign  roads  engraved  upon  copper-plates;  and 
It  was  ultimately  considered,  that  although  he  had  made  a  new  work  as  to  that  part,  yet,   as 
to  the  letter-press,  the  injunction  obtained  ai^ainst  his  assignee,  was  founded  in  equity,  and 
therefore  continued;  (Caman  v.  Bowles,  1  Cox,  284;  andsee  2Bro.  C.  C.  80.  Ed.  by  Belt.) 
L6rd  Thurlow  observed  that,  as  the  roads  of  Great  Britain  were  open  to  the  inspection  and 
observation  of  all  mankind,  every  one  was  at  liberty  to  publish  the  result  of  such  observa- 
tion; the  subject'matter  of  these  books  were,  therefore,  in  medio.     But  tlie  question  will  be 
whether  the  author  has  exhibited  any  new  and  distinct  idea  in  the  exposition  of  them;  and 
then,  whether  the  subsequent  editor  has,  in  substance,  adopted  the  same.    When  globes 
whore' first  invented,  this  was  a  new  sclieme  of  exhibiting  the  face  of  the  earth,  different  in 
substance  from  the  plain  chart.     Now,  then,  the  addition  of  a  few  places  on  the  globe  will  not 
make  a  new  invention,  the  substratum  being  the  same.     So  in  the  case  of  Newton's  Milton, 
the  court  thought  Milton's  Works  were  in  medio;  but  the  notes  and  other  additions  were 
net  so;  and  therefore,  aa  to  them,  restrained  the  publication,  tlioughthoy  left  the  text  open  to 
iny  body.     Now,  here,  if  the  scheme  of  ^exhibiting  this  information  to  the  public  yi  substan- 
tially and  fundamentally  the  same  in  the  second  work  as  ui  the  first,  and  the  former  is  merely 
repnnted  with  such  dinerences  as  not  to  amount  fundamentally  to  a  different  mode  of  exhi- 
bitioo,  the  law  ought  to  interfere  and  protect  the  exhibition.     His  lordship  thought  the  re- 
port not  sufficiendy  clear,  and  directed  that  it  should  be  again  referred  to  tho  master  whe- 
ther the  books  were  the  same,  or  whether  the  latter  differed  fVom  the  former  so  as  to  render 
the  same  a  new  and  original  work  in  any,  and  what  particulars. 

t  Or  eocyclopsdias.  But  where  it  appeared  that  75  out  of  118  pages  of  a  work  on  fenc- 
ing had  been  transcribed  into  an  encyclopadia,  the  Court  held  that  a  piracy  had  been  com- 
mittedj  ante,  p.  552.  For  although  a  compilation  may  be  different  from  a  treatise  puhlwbea 
hy  itself,  certain  limits  must  be  fixed  to  the  tnmscript. 


ISH 


COPYRIGHT  — »%a/  is  essential  io. 


{  5^4  "^  ent  his^torical  works;  and  in  difTerenf  dictionaries,  interpretations  must  nccesaa- 
Ice.*  that  i§rily  be  given  of  the  same  words;  and  hence  there  must  be  great  similarity  be- 
where  they  i^ypjjjj  the  performancets ;  and  yet  if  the  one  author  has  not  copied  from  the 
ed  coloora  *^^^^*'»  which  would  easily  appear  upon  examination,  both  books  come  within 
biy,  butsnbtbe  meaning  of  the  statutes  on  copyright. 

Btaniially         6.  On  a  bill  praying  an  injunction  against  an  edition  by  Mr.  Newberry  of 
and  bona    an  abridgment  of  Dr  H^wkesworth's  Voyages,  the  Lord  Chancellor  said,  that 

€o,  in  review <»,  mji^izinoR.   liternry  journals.  p:imphlei9,    nnd  eiicb  Ttke  works,  cztracti* 
mtisl  not  be  m  ule  too  free';,  from  the  liook  reviewed.     Sufficient   inny  bo  taken  to  foim  a 
rorre'-tt  idea  nf  ihe  wlio'e-   bu!  no  cue   U  allowed,  under  pretonco  of  quoting,  to  publish   the 
whole  or  prlncip:tl  pait  ofanoMicr  njan's  ro^lpo^'ition;  and  therefore  a  review  inupt  not  serve 
as  a  suhstitu'e  for  tl»c  book  reviewed;  1  Canipb.  97;  4  Ksp.  IT*^:  17  Vcs.  4*22.  Eden  ort  In- 
junctions, 26! .     It  may  be  here  mentioned,  that   ahhonjjh  generally  tyo  books  may    bear 
the  Fame  title,  yet  tliere  is  a  property  given  to  npcriodieal  publication.     In  llo^v  v.  Kirby, 
8  Ves.  215,  Hog^  published  a  work  under  the  title  of  tlic  Wonderful  Magnzinc,  by  William 
Grander,  Ksq.  a  fictitiou-?  name.     Kirby  an:rced  to  pril  it.     After  five  numbers  had  appeared 
S^ri>y  published  a  work  under  a  similar  title,  described  as  anew  series  improved.     In   Kir- 
hy*B  first  number  was  '^ontained  an  index  to  the  contents  of  the  five  numbers   already  pub- 
lished.    One  prticlr,  not  fmiFliud  in  the  iith  number,  v/as  continued  in  Kirby*ii;  by  commccc- 
ing  with  the  word  at  the  bottom  of  the  ItiFt  page.   Kldon,  C  in  this  case,  protcstin;;  n;;ainst 
the  a  gument  that  a  man  is  not  at  liberty  to  do  nnv  lliino:  which  c.-.n  nfiert  the  .••ale  cf  ano- 
ther work  of  this  kind,  and  that  because  the  sale  is  affected,  therefore  there  is  no  inju- 
ry (for,  if  there  is  a  fair  competition  by  another  original  work  really  new,  be  the  loss 
wliat  it  may,  there  \a  no  dam::£;es  or  injury),  said:  I  shall  state  the  question  to  he,  not 
wlu'tlicrtliis  work  is  tbe  i-ame,  but  in  a  que^^tion  botwcon  these  parties  uiiother  the  defend- 
ant had  not  rcptesented  it  to  be  tho  same;   and  whctlier  the  injury  to  tlie  plaintilT  is  not  as 
great,  and  the  loss  ac^jruing  ought  not  to  be  regarded  in  equity  upon  the  same  principles  be- 
tween them,  as  if  it  wae  in  fact  the  same  work.     Upon  tho  point,  whojiier  tlie  work  was  in 
fact  meant  to  bo  represented  to  the  public  as  the  same,  I  do  not  say  that  this  is  not  a  ques- 
tion proper  for «  jury.     But  I  nnist  act  upon  the  inference  from  the  circumstances;  and  it 
14  impossible  not  to  say,  til!  thin  is  bettor  cxpiainod,  an  gintentiou  docs  appear  both  upon  tbe 
transaction  a^  to  ^Iic  fifih  number  and  the  other  circumstances,  in  some  degree  upon  uie  ap- 
pearance of  the  outside,  in  a  great  do^jrce  upon  the  first  page,  the  index,  and  the  promised 
contents,  to  sta'e  this  a^  a  continuation  of  tbe  former  work,  in  a  new  series  indeed.     I 
am '  hero  to  sprmlato  upon  the  probable  consequences  of  such  conduct;  for  I  have  tlie 
nctu.'tl  consequence?  as  far  iis  fair  reasoning  can  determine,  that  out  of  2000  purcha?;crs, 
1300  have  bought  this,  as  part  of  tho  old  work.      Tlic  poii:?,  whe'.hcr  he,  v. ho  c.irrlcs 
his  work  into  the  world  a«»  that  of  another  person,  shall  not  ris  between  thcni  be  consi- 
dered as  publishing  that  work,  if  tlie  consequences  are  the  same,  is  new;  and  thctcfurc 
fit  to  be  discu.-'scd  eisouhere  as  well  as  here.     1  must  incur  tlie  hazard  of  occasioning 
finally  some  injurious  consequence''  to  one  party  or  the  other.     The  proper  course  will 
bo  to  alter  the  terms  of  (his  injunction,  so  as  to  make  it  clear,  that  it  is  to  operateup- 
on  nothing  but  the  publication  handed  out  to  the  world  as  the  contiiniation  ofthcplam- 
tiflTs  work;  and  to  direct  thai  as  to  tlitse  numbers. that  are  handed  ott  as  sii'h  c'**i»inu- 
ation,  the  piaintiflT  sliall    bring  an  action;  the  defendant    to  plead  without  delay,  that  it 
may  be  tried  witli  all  due  speed;  then  they  who  apply  to  dissolve  the  hijunction,  if  so 
advised.     I  am  anxious  that  nothing  in  the  injunction  shall  imply,  that  reviews,  maga- 
zines; and  other  works  of  this  species  may  not  be  multiplied,  and  therefore  shall  ahcr 
tho  injunction  mypolf. 

•  Ai  for  example,  calendars.'  But  although  tl:c  subject  of  a  work  of  thid  kind  is  cpcn 
t*  nil  the  world;  and  therefore,  if  it  is  the  fruit  of  original  labour,  nothhig  has  a  ten- 
dency to  prevent  any  person  fr»m  giving  to  the  public  such  a  work,  yet,  a  copyright 
may  exist  in  an  individual  work;  and  when  it  can  be  traced  that  another  i>ook  xvith  a 
ftimiJar  title,  is  not  nn  original  compilation,  but  a  mere  transcript  with  fo!oral>!e  xariatioi.!^, 
the  one  first  printed  will  immediately  bo  protected  by  injimclion;  eec  I'-i  Yes.   270;  IGid. 

So  all  books  of  calculafion,  if  correctly  made,  must  necessarily  he  tlic  same;  yel  a  copy- 
fight  may  exist  in  each  book;  because  each  work  being  the  produce  of  tlic  ingenuity  and  la- 
bour of 'its  respective  author,  it  is  but  fur  that  both  of  thorn  should  take  tJjcir  chfjices  of 
wccess,  and  be  protected  against  any  infiringement  by  a  third  person,  who  has  not  been  in- 
strumental towards  promoting  the  public  knowledge.  Though,  therefore,  almmacks,  and 
books  of  logarithms,  tables  of  interest,  etc.  nmstnescHsarily  be  the  ^anu^  if  correctly  calcu- 
lated; yet,  inasmuch  as  great  laliourmus  be  exertcrf;  and  much  expense  inctirred  hi  making 
die  calculationj,  and  publishing  them,  a  copyhold  exists  in  each  work.  And  if  anv  cirrnni- 
stance  transpires  by  which  it  can  he  shown  that  one  book  is  merely  a  copy  of  r.notf:er,  an  in- 
jimclion will  bo  granted;  but  if  that  doi-s  not  plainly  appear,  the  hill  will  he  dismissed.  (King 
V.  Read,  8  Vcs.  '.Z^'?.  n.  It  is,  of  course,  compc'cnl  to  the  defendant  to  show  that  ho  made 
the  calculations  which  he  has  published;  and  then  both  works  are  original;  sec  Go.hon  on 
Paionls  Bad  Copyright,  p.  23 1. 
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ibis  abridgment  of  the  work  was  not  any  violation  of  the  author's  properly,   [  555  ] 

whereon  to  ground  an  injunction ;  that  to  constitute  a  true  and  proper  abridge  ^.  >o  ^ 

inent  of  a  work  the  whole  must  be  preserved  in  its  sense;  and  then  the  act  of**'^''*®[^» 

abridgment  is  an  act  of  understandmg,  employed  in  carrying  a  large  work,  into  ^d«Mtand 

a  smaller  compass,  and  rendering  it  less  expensive,  and  more  convenient  both  ing  jg  ^^ 

to  the  time  and  use  of  the  reader,  which  made  an  abridgment  in  the  nature*  of  ployed  ia 

anew  and  a  meritorious  work",  that  this  had  been  done  by  Mr.  Newberry^ rotnofMsJung 

whose  edition  might  bp  read  in  the  fourth  part  of  the  time,  and  all  the  substance  ^nBecesM 

preserved,  and  conveyed  in  language  as  good  or  better  than  in  the  original,  "7  ^vcoia 

and  in  a  more  agreeable  and  useful  manner;  that  he  had  consulted  '^r.  Jo&tic&[^|''^^^ 

Slackstone,  whose  knowledge  and  skill  in  his  profession  were  universallyof  plogia 

known,  and- who,  as  an  author  himself,  had  done  honouir  to  his  country;  thatrkm  npoa 

they  had  spent  some  hours  together,  and  were  agreed  that  an  abridgmcmt,  ^^®  original 

-where  the  understanding  is  employed  in  retrenching  unnecessary  and  unioter*  ^^"[k*  no"" 

csting  circumstances,  which  rather  deaden  the  narration,  is  not  an  act  of  pla-  JJopirtT'o^ 

giarism  upon  the  original  work,  nor  against  any  property  of  the  author  in  it,  the  aatbor, 

but  an  allowable  and  meritorious  work;    and  that  this   abridgmaat  of  Mr.  bat  an  al 

]Vewberry's  falls  within  (l.ese  reasons  and   descriptions;   therefore  the  bill  lowaJUe 

praying  an  injunction  ought  to  be  dismissed;  Anon   M.  T.  1773.  in  Ch-  haiSk.  "»^ ■»•«/*> 
pywE  oas.work.* 

7.  Coleman  v.  Wathen.  E  T.  1793.  K.  B.  5  T.  R.  245.  [  656  ] 

Action  on  the  8  Anne,  c.  19.  for  publishing;  a  play  called  The  ^S^eeable  &cr-Th«  mere 
frize.     The  evidence  proved  that  the  copyriebt  was  purchased  by  the  plaintiff^  actinc  of « 
-and  that  the  defendant  had  published  it  by  making  a  representation  on  his  stage.  P^^'  r^^ 
The  plaintiflfhad  a  verdict;  and  on  motion  to  set  it  aside,  on  the  ground  *Ji*t  "^^Jj^^^*^ 
this  was  not  a  publication  within  the  statute,  the  Court  said:  reporting  an3^bing  t«te  a  pira 
from  memory  can  never  be  a  publication  within  the  meaning  of  the  statute. —  cy. 
Tne  mere  act  of  repeating  sucli  a  performance  cajonot  be  left  as  evidence  to  the 
jury  that  the  defendant  had  pirated  the  work  itself. 

^^.  Murray  v.  Elliston.  E.  T.    1822.  K.  B.  5  B.  &  A.  657;  S.  C.  I  D.  & 

R.  299. 
This  was  a  case  sent  by  the  T.ord  Chancellor  for  the  opinion  of  this  court. 
*  So  the  Chancellor  refasedun  injunction  to  restrahi  tho  pnblication  of  an  abridgment 
^r  Johnaon^s  Raaselas.  it  appcnring  that  not  one-tenth  part  of  the  first  volome  had  been  ab* 
stracted,  and  that  the  injury  alleged  to  be  sustained  by  the  aothor,  arosie  from  Iha  abridg- 
ment containing  the  narrative  of  the  tale,  and  not  tho  moral  reflections;  Amb.  408.  Bnt 
the  work  mnst  not  be  colonrably  shortened;  see  2  Atk.  143;  S.  C  8  Atk*  268;  Barnard, 
268;  17  Ves.  422;  either  by  republishing  only  part  of  jt.  Read  ▼.  Hodges,  cited  2  Atk. 
143,  or  by  omitting  some  parts,  and  merely  transposing  the  remainder.  In  the  case  of 
Butlarworth  v.  Robinson,  (5  Ves.  709,)  a  moti'^n  was  made  upon  certilioate  of  the  bill  for 
on  injaoction  to  restrain  the  defendaiit  from  selling  a  work,  entitled,  **  An  Abridgment  of 
Cases  argned  and  determined  in  the  Courts  of  I^w,  &c.**  until  answer  or  further'  order. 
A  copy  of  the  work  was  handed  np  to  the  Tx»rd  Chancellor.  In  support  of  the  motion  it 
fitated  that  this  work  was  by  no  means  a  fair  abridgment;  that,  except  in  colonrably  leav- 
ing out  some  part  of  the  cases,  such  as  the  arguments  of  counsel,  it  was  a  mere  copy  vor-  . 
batim  of  several  of  the  reports  of  esses  in  the  conrts  of  law;  and  among  them  of  the  Term 
Reports,  of  which  the  piaintiflT  was  proprietor;  comprising  not  a  few  cases  only,  but  all 
the  cases  published  in  that  work;  the  chronological  order  of  the  original  work  bemg  artful- 
ly changed  to  an  alphabetical  arrangement  under  heads  and  titles,  to.give  it  the  appearance 
of  a  new  one*  In  support  of  the  motion.  Bell  v.  Walker,  (1  Bro.  C.  C.  451.)  was  cite<l. 
The  Lord  Chancellor  said:  '*  I  havr  looked  at  one  or  two  cases,  with  which  I  am  pretty 
well  acquainted,  and  it. appears  to  me  an  extremely  illiberal  publication.  Take  tho  injunc- 
tion upon  the  certificate  of  the  bill  filed,  to  give  them  nn  opportunity  of  stating  what  they 
can  upon  it."  There  mu«t  at  least  be  invention,  learning,  ond  judgment,  shown  by  the 
author  of  it,  see  Godson  on  Patents  and  Copyright,  240.  So  an  injunction  will  be  grant- 
ed, if  the  terms  in  which  the  facts  are  relat«>d  be  nearly  the  same  in  both  books.  In  Bell 
T.  Walker,  1  Bro.  C.  C.  451,  an  injunction  was  prayed  for  to  restrain  the  publication  of  a 
book,  entitled  **  Memoirs  of  the  Life  of  Mrs.  Bellamy."  The  bill  stated  that  it  was  a  pi- 
racy from  a  book  calFed  **  An  Apology  for  the  Life  of  George  Anne  Bellamy,"  Affidavits 
were  filed,  in  which  it  was  sworn  that  Mrs  Bellamy  was  author  of  this  latter  work,  and 
that  she  sold  the  property  of  the  copy  to  the  plaintiff,  who  had  printed  it  in  five  volumes, 
which  iold  for  15s.  The  work  against  which  the  injunction  was  prayed,  was  in  one  vol- 
ume, and  sold  for  2s.  6d.  Passages  were  read,  from  each,  to  show  that  the  facta,  and  e- 
ven  the  terms  in  which  they  were  related  in  the  latter  work,  were  frequently  taken  verba- 
lim  from  the  original  one;  and  an  injunction  was  immediately  granted. 
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And  an  ae  It  appeared  that  a  tragedy  had  heen  written  by  Lord  Byron,  the  conyright  of 

tion  cannot  ^hich  had  been  assigned  to  the  plainti  ,  who  had   printed  and  published  it  for 

^  «S"f     ^^^  ^  *°^  ^^^^  ^^®  defendant  in  his  capacity  oCmanager  of  Dniry-Lane  Theatre, 

,  reprewnr  without  the  plaintiflPs  consent,  procured  it  to  be  altered,  abridged,  and  adapted 

ing  at  a  the  for  the  stage,  and  in  that  state  had  it  publicly  represented.     The  question  waa, 

atre,  an  a    whether  the  defendant  was  liable  to  an  action.     The  Court  certified  that  an 

bridsment,  action  could  not  be  maintained,  and  probably  founded  their  decisions  on  the 

or  altera      following  remarks  of  the  defendant's  counsel:  persons  frequent  thetbeatres  not 

piay',^prin   ^o  ""^^^  t^®  work,  or  to  hear  it  read,  but  to  see  the  combined  effect  of  poetry, 

ted  or  pab  scenery,  and  acting.     Now  of  these  three  things,  two  of  them  the  plainti^  can 

liahed  by  its  lay  no  claim  to.     The  combined  effect  is  therefore  as  much  a  new  production 

author.*      and  evemnore  so,  than  the  printed  abridgment  of  a  work.     The  safe  rule  for 

the  Court  to  lay  down  is,  that  an  author  is  only  protected  from  the  piracy  of 

his  boook  itself,  or  some  colon raV>le  alteration  of  it;  and  in  that  case  the  defen- 

L  ^'^  ]    dant  is  entitled  to  the  judgment  of  the  Court.     See5T.  R.  275;  2  Atk.  141 ;  1 

Campb.  365;  4  Burr.  2408;  Amb.  694. 

(B)  That  it  covtain  no  obscene,  immoral,  or  libellous  matter. 
^?  ^^^^m  ^     Pores  V.  Johnes.  H.  T.  1802.  K.  B.  4EFp.  N.  P.  C.  97. 

eaiTbe  no*      This  was  an  action  brought  to  recover  the  value  of  a  quantity  of  caricature 
copyright    prints,  sold  by  the  plaintiff  to  the  defendant.     Per  Lawrence,  J.  For  prints 

in  a  work,  *  But  in  equity,  injunctions  have  been  and  continue  to  be  granted  to  atop  the  perforon- 
the  tenden  ance  of  printed  dramatic  pieces,  at  the  instance  or  request  of  the  author,  or  proprietors  of 
cy  of  which  them;  Morris  ▼.  Harris,  MSS.  1  Mad.  Cb.  Pr.  153.  2d  edit..*  1  Jac.  and  Walk.  481.  In 
is  obscene  an  action  by  Macklin.  the  ac«or,  for  publishing  his  farce  of  love-a-^la-mode,  which  had 
or  immor  been  repeatedly  performed  on  the  stage,  a  cop>  of  which  the  defendant  had  procured  by 
ft1*t  means  of  a  short-hand  writer,  who  took  it  down  from  ihe  mouths  of  the  actors,  and  pub- 

lished it,  the  action  was  held  to  lie,  though  it  had  been  represented  on  the  stage;  Arobl. 
694. 

t  And  courts  of  equity  will  not  interfere  on  such  occasions  with  an  injunction.  The 
^rround  of  this  refusal  is,  that  the  jurisdiction  of  the  court  is  confined  to  the  protection  of 
property,  and  that  there  can  be  no  prperty  in  what  is  publicly  injurious.     The  latter  princi- 

Ele  appears  first  to  have  been  applied  to  literary  works  by  I^ord  C.  J.  Eyre.  Dr.  Priestly 
rought  an  action  against  the  hundred  for  damages  for  the  injuries  sustained  by  him  in  con- 
sequence of  therietous  proceedings  of  the  mob  at  Birmingham;  and,  among  other  property 
alleged  to  have  keen  destroyed*  claimed  compensation  for  the  loss  of  certain  unpublished 
MS8.  offering  to  produce  booksellers  as  witnesses  to  prove  that  they  would  have  ^iven  con- 
siderable sums  for  them.  On  behalf  of  the  hundred  it  was  alleged,  tliat  the  plaintiff  was  in 
thehabit  of  publishing  works  injurious  to  the  government  of  the  state,  upon  which  Lord 
Chief  Justice  Eyre  said,  **  if  any  such  evidence  had  been  produced,  he  should  have  held  it 
fit  to  be  received  08  against  the  claim  made  by  the  plaintiff:"  2  Meriv.  437.  8omo  years 
after,  the  notorious  Dr.  Walcot  filed  a  bill  against  booksellers  of  the  name  of  Walker  (or 
an  injunction  to  restrain  them  firom  publishing  two  editions  of  his  works,  upon  a  dispute  as 
to  the  construction  of  the  agreement  between  tlie  parties.  The  defendants  by  their  answer 
admitted  that  they  had  published,  in  one  of  the  editions,  some  of  tho  plaintiff 's  works  «ibich 
they  were  not  authorised  to  publish.  As  to  that  edition,  therefore,  they  submitted.  The 
Chancellor  in  his  judgment  observed;  *'  If  the  doctrine  of  Lord  C.  J.  Eyre  is  right,  and  I 
tliink  it  is,  that  publications  may  be  of  such  a  nature,  that  the  author  can  mahotain  no  aotion 
at  law,  it  is  not  the  business  of  this  Court,  even  upon  the  submissioi^  in  the  answerj  to  de- 
cree either  an  injunction  or  an  account  of  the  profits  of  works  of  such  a  nature  that  the  au- 
thor can  maintain  no  action  at  law  for  the  invasion  of  that  which  he  calls  his  property,  but 
which  the  policy  of  the  law  will  not  permit  him  to  consider  his  property.  It  is  no  answer 
that  the  defendants  are  as  criminal.  It  is  the  duty  of  tlie  Court  to  know  whether  an  actioo 
at  law  would  lie;  for  if  not,  the  Court  ought  not  to  give  an  accoux^  of  the  unhallowed  pro- 
fits of  libellous  publications.  At  present,  I  am  in  total  ignorance  of  the  nature  of  the  work^ 
and  whether  tlie  plaintiff  can  have  any  property  in  it  or  not.  But  I  will  see  these  publica- 
tions, and  determine  upon  the  nature  of  them,  whether  there  is  question  enough  to  aend  to 
law  as  to  the  property  in  these  copies;  for,  if  not,  I  will  act  upon  the  submission  in  the 
answer.  If,  upon  inspection,  the  work  appears  innocent,  I  will  act  upon  tliat  submisaicm;  if 
criminal,  I  will  not  act  at  all;  and  if  doubtful,  I  will  send  that  question  to  the  law.'* 

The  next  case  is  that  of  Southey  v.  Sherwood.  (Walcot  v.  Walk*,  7  Ves.  1,  2  Meriv. 
435.)  Mr.  Southey  wrote  a  factious  poem,  called  "Wat  Tjrler."  It  was  lefl  in  his  booksel. 
-  ler's  hands  for  23  years,  to  whom  it  was  originally  sent,  with  an  intention  of  its  being  pub- 
lished. The  work  having  passed  into  tlie  hands  of  the  defendant,  who  published  it  without 
the  consent  or  privity  of  the  author,  Mt.  Soutliey  applied  to  the  Court  of  Chancery  for  an 
injunction,  and  the  Lord  Chancellor  is  reported  to  have  pronounced  the  following  judgment. 
"I  have  looked  into  all  the  affidavits,  and  have  read  the  book  itself.  The  bill  goes  the 
length  of  stating,  that  the  work  was  composed  by  Mr.  Southey  in  1794,  that  it  is  his  own 
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whose  objects  are  general  satire  or  ridicule  of  prevailing  fashions  or  manfltertf,  [  ^B  ] 
I  think  the  plaintiff  may  recover;  but  I  cannot  permit  him  to  do  so  for  such, 

prodactioD,  and  that  it  has  been  published  by  the  defendants  without  his  sanction  or  autbor- 
itjr;  and  therefore  seeking  an  account  of  the  profits  which  may  have  arisen  from,  and  an  in- 
junction to  restrain,  the  publication.  I  have  examined  the  cases  that  I  have  been  able  to 
meet  with  containing  precedents  for  injunctions  of  this  natuie,  and  I  find  that  they  all  pro- 
ceed upon  the  ground  of  a  title  to  the  property  in  the  nliintiff.  On  this  head  a  distinction 
has  been  taken,  to  which  a  considerable  weight  of  autJiority  attaches,  supported,  as  it  is,  by 
the  opinion  of  Lord  C.  J.  Eyfe,  who  has  expressly  laid  it  down,  that  a  person  cannot  re- 
cover in  damages  for  a  work  which  is  in  its  nature  to  do  injury  to  the  public.  Upon  the 
same  principle  this  Court  refused  an  injunction  in  the  ci^e  of  Walcot  v.  Walker,  inasmuch 
as  he  conld  not  have  recovered  damages  in  an  action.  AAer  the  fullest  consideration  I  re- 
main of  the  same  opinion  as  that  which  I  entertained  in  deciding  the  case  referred  to.  It 
is  ver}'  true  that  in  some  cases  it  may  operate  so  as  to  multiply  copies  of  mischievous  publi- 
cations, by  the  refusal  of  the  Court  to  interfere  by  restraining  them;  but  to  this  my  answer  is, 
that  sitting  here  as  a  judge  upon  a  mere  question  of  property,  I  have  nothing  to  do  with  the 
nature  of  the  property,  nor  with  the  conduct  of  the  parties,*  except  it  relate  to  their  civil  in- 
terests; and  if  the  publication  be  mischievous,  either -on  the  pnrt  of  the  author,  or  the  pub- 
lisher, it  is  not  my  bustne»s  to  interfere  with  it.  In  the  case  now  befbre  the  Court,  the  ap- 
plication made  by  the  plaintiff  is  on  the  ground  only  of  his  civil  interest,  and  this  is  the 
proper  place  for  such  an  application.  I  shall  say  nothing  as  to  the  nature  of  the  book  itself^ 
because  the  grounds  upon  which  I  am  about  to  declare  my  opinion,  render  it  tmnccessary 
that  I  should  do  so  (here  his  lordship  recapitulated  the  circumstances  of  the  original  inten- 
tion to  publish,  the  subsequent  abandonment  of  the  intention,  the  length  of  time  during 
which  tne  plaintiff  had  suffered  the  work  to  remain  out  of  his  possession,  without  inquiry, 
and  Its  recent  publication  by  the  defendant).  Taking  all  these  circumstances  into  con- 
sideration, and  after  having  consulted  all  the  -cases  that  I  could  find,  at  all  regarding  the 
<|uestion,  entertaining  also  the  same  opixiton  with  Eyre,  C.  J.  as  to  the  point  above  noticed, 
it  appears  to  me  that  I  cannot  grant  this  injunction,  until  after  Mr.  Southey  shall  have  es- 
tablished his  right  to  the  property  by  an  ^ction."     Injunction  refused. 

Bhortly  after  this  case  on  injunction  ^as  applied  for  to  restrain  the  publication   of  Lord 
Byron's  Cain.     Lord  Eldon  said  :  "  this  court,  like  other  courts  of  justice  in  this  country, 
acknowledzes  Christianity  as  part  of  the  law  of  the  land.     The  jurisdiction  of  this  court  m 
protoeting  nterary  property,  is  founded  on  this,   that  where  an  action  will  lie  for  pirating  a 
work,  then  the  Court,  attending  to  the  imperfection  of  that  remedy,  grants  its  injunction, 
because  there  may  be  publication  after  publicatlbn,   which  you  may  never  bo  able  to  hunt 
down  by  proceeding  in  the  other  courts.     But  where  such  a  custom  does  not  lie,  I  do  not 
fupprehend  that  it  is  according  to  the  course  of  the  court  to  grant  an  injunction   to  protect 
the  copjrright.     Now  this  publication,  if  it  is  one  intended  to  vilify  and  bring   into  discredit 
that  portion  of  scripture  history  to  which  it  relates,  is  a  publication  with  reference  to  which, 
if  the  principles  on  which  that  case  at  Warwick  (Dr.  Priestly' s  case),  was  decided   be  iiist 
principles  ot  law,  the  party  could  not  recover  any  damages  in  respect  of  a   piracy  of  it. 
This  court  has  no  criminal  jurisdiction  ;  it  caimot  look  oh  any   thing  as  an  offence;  but  in 
those  cases  it  only  administers  justice  for  the  protection  of  the  civil  rights  of  those  who 
poBseta  them,  in  consequence  of  being  able  to  maintain   an  action.     You  have  alluded  to 
Milton's  work ;  it  did  happen  in  the  course  of  the  last  long  vacation,  amongst  the  solicitie 
jucunda  oblivia  vitae,  I  read  that  work  from  beginning  to  end;  it  is  therefore  quite  fresh  in 
my  memory,  and  it  appears  to  me  that  the  great  object  of  ifs  author  was  to  promote  the 
cause  of  chnslianity;  there  are  undoubtedly,    a  great  many  passages  in  it,  of  which  if  that 
were  not  its  object,  it  would  be  very  improper  by  law  to  vindicate  the  publication;  but,  tak- 
ing It  altogether,  it  is  clear  that  the  object  and  effect  were   not  to  bring  into   disrepute, 
but  to  promote,  the  reverence  of  our   religion.     Now  the  real  question  is,    looking  at  the 
work  before  me,  its  preface,  the  poem,  its  manner  of  treating  the  subject,  particularly  with 
reference  to  the  fall  and  atonement;  whether  its  intent  be  as  innocent  as  that  of  the  other 
with  whom  you  have  compared  it ;  or  whether  it  be  to  traduce  and  bring  into  discredit  that 
part  of  sacred  history,     liiis  question  I  have  no  right  to  try,  because  it  has  been  settled,  af- 
ter great  difference  of  opinion  among  the  learned,  that  it  is  for  a  jury  to  determine   that 
point ;  and  where,   therefore,  a  reasonable  doubt  is  entertained  as  to  the  character  of  the 
work  (and  it  is  impossible  for  me  to  say  I  have  not  a  doubt,  I  hope  it  is  a  reasonable  one), 
another  course  roust  be  taken  for  determining  what  is  its  true  nature  and  character.     There 
is  a  great  difficulty  in  these  cases,  because  it  appears  a  strange  thing  to  permit  the  multipli- 
cation of  copies,  by  way  of  preventing  tiic  circulation  of  a  mischievous  work;  which  I  do      * 
not  presume  to  determme  that  this  is;  hut  that  I  cannot  help ;  and  the  singularity   of  the 
case,  in  this  instance,  is  more  obvious,  because  here  is  a  defendant  who  has  multiplied  this 
work  by  piracy,  and  does  not  think  proper  to  appear.     If  the  work  be  of  that  character 
which  a  court  of  common  law  would  consider  criminal,  ft  is  pretty  clear  why  he  does  not 
appear,  because  he  would  come  confitens  reus,  and  for  the  same  reason,  the  question  may, 

Eerhaps,  not  be  tried  by  an  action  at  law ;  and  if  it  turns  out  to  be  the  case,  I  shall  be 
ound  to  give  my  own  opinion.  That  opinion  I  express  no  furtlier  now  than  to  say  that, 
after  havmg  read  the  work,  1  cannoi  grant  the  injunction  until  you  show  me  that  you  can 
maintain  an  action  for  it.     If  you  cannot  maintain  an  action,  there  is  no  pretence  for  grant- 
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[  559  I  whose  tendency  is  immoral  or  obscene;  nor  for  such  as  are  libels  on  individu- 
als, and  for  which  the  plaintifT  might  have  been  rendered  criminally  answera- 
ble for  a  libel.     See  !2  Campb,  37.  n. 


door  fur  its  wide  dissemination  ;  but  the  duty  of  stopping  the  work  does  not  beloiK|  to  a 
court  of  equity,  which  has  no  criminal  jurrsdicilon,  and  cannot  punnish  or  check  the  onencc. 
If  the  character  of  the  work  is  such  that  the  publication  of  it  amounts  to  n  temporal  offence, 
there  is  another  way  of  proceeding,  an>l  the  publication  of  it  should  be  proceeded  against 
directly  as  an  offence ;  but  whether  this  or  any  other  work  should  be  so  dealt  with,  it  would 
bo  very  improper  for  mo  to  form,  or  intimate,  an  opinion.  Injunction  refused.  Murray  r. 
Denbow,  in  Ch.  1822.  MS8. 

Almost  immediately  afterwards  followed  the  case  of  Lawrence  v.  Smith,  in  Ch.  1622. 
MSS.  It  appeared  that  Mr.  Lawrence  published  his  Lectures  on  Physio! o^,  in  which, 
mixed  wi'h  agreat  collection  of  Toluuble  and  appropriate  facts,  were  some  episodical  tbeo> 
rics  on  the  nature  of  the  soul,  and  the  origin  of  mankind,  which  were  supposed  to  lead  to  a 
disbelief  in  revelation.  The  lectures  were  soon  pirated.  An  application  was  made  by  the 
piratical  publisher,  which  Lord  Eldon,  in  commenting  on  **  Cain,"  appears  to  have  thought 
impossible.  Ho  moved  to  dissolve  the  injunction,  on  tlio  ground  that  **  the  evil  tendency  of 
tlie  work  he  was  publishing  was  as  clear  as  tlio  sun  at  noon."  He  w^as  heard  by  his  conuscl 
to  maintain  tliat  *'  his  publication  denied  Christianity  and  revelation,  and  was  contrary  to  pub- 
lic policy  and  moraliW;  tliai  it  was  more  dangerous  from  the  audior's  scholar-like  command 
of  the  language,  and  his  scientific  mode  of  treating  the  subject,  which,  ac'ing  upon  undisci- 
plined minds,  was  calculated  lo  bring  tliem  under  its  control,  and  tlioreby  work  the  greater 
mischief;  and  thar,  therefore,  the  restraint  which  the  injunction  imposed  on  its  dissemina- 
tion must  be  removed."  Tlie  Lord  Chancellor  said,  thai  diis  case  had  been  argued  at  the 
bar  with  great  learning  and  with  great  ability.  Ho  would  explain  in  a  few  words  the  prin- 
ciplod  on  which  his  decision  Hhoulcl  bo  founded.  On  the  observations  whiohhid  been  made 
upon  the  CoUego  of  Surgeons,  at  ilio  place  in  which  these  lectures  bad  been  read,  he  would 
not  touch ;  he  would  only  treat  the  plaintiff  as  thq  author  of  the  work.  This  cftse  bad  been 
introduced  by  a  bill  filed  by  Mr.  Lawrence,  in  which  he  slated  that  he  was  the  author  of  this 


complete  remedy  to  literary  property  wheu  invaded,  this  court  may  lend  its  assistance:  be- 
cause, where  every  pubUoatiou  is  a  distinct  cause  of  action,  and  where  several  parties  might 
publish  tlie  book,  if  a  man  were  obliged  to  bring  an  action  on  each  occasion,  the  remedy 
would  be  worse  than  the  disease.  Out  then  this  court  will  only  interfere,  where  he  can  by 
law  sustain  an  action  for  damages,  oqual  to  the  injury  he  has  sustained.  He  might  then 
come  here  to  make  his  legal  remedy  more  effectual.  But  if  tlie  case  he  one  which  it  is  not 
clear  will  sustain  an  action  at  law,  then  this  court  will  not  give  him  the  relief  be  seeks. 
The  present  case  had  been  opened  as  an  ordinary  case  of  piracy,  and  he  took  ii  that  nothing 
was  tnon  said  as  to  the  general  tenor  of  the  work,  or  of  particular  passages  in  it.  He  (the 
Lord  Chancellor)  was  bound  to  look,  not  only  to  the  tenor,  but  also  to  particular  passages 
unconnected  wiUi  its  general  tenor ;  for  if  there  were  any  parts  of  it  which  denied  the  tnaUi 
of  scripture,  or  which  furnished  a  doubt  as  to  whodier  a  court  of  law  would  not  decide  that 
they  had  denied  the  truth  of  scripture,  he  was  bound  to  look  at  them  and  decide  according- 
ly. There  was  a  pecaliilr  circumstance  attending  tlu;^  cose,  which  was,  tliat  the  defendant 
possessed  no  right  to  the  work,  but  said  to  the  plaintiff;  "  this  book  is  so  criminal  in  iU  na- 
ture as  to  deprive  you  of  all  protecion  at  law  against  others  and|myself;  and  I  will,  therefore, 
publish  it."  Now  he  (the  Lord  Chancellor)  knew  it.  to  be  said,  that  in  cases  where  the 
work  contained  criminal  matter,  tlie  Court,  by  refusing  injunction,  allowed  the  greater  lati- 
tude for  its  dissemination,  fiut  his  answer  to  that  was,  that  tliis  court  possessed  no  crimin- 
aMurisdiction.  It  could  only  look  at  the  civil  rights  of  tlie  parties,  and  therefore,  wbctlier  n 
diflerent  procecdmg  wore  liereuflcr  instituted  against  tlie  dofendapt  or  the  plaintiff,  or  both, 
was  a  circumstance  with  which  he  had  nothing  to  do.  The  only  question  for  him  to  deter- 
mine was,  whether  it  was  so  clear  that  tlie  plaintiff  procured  a  civil  right  in  this  publication 
as  to  have  no  doubt  upon  his  mind  that  it  would  support  an  action  in  a  court'of  law.  Now 
his  lordship  had  read  the  whole  of  tliis  book  with  attention,  and  it  certainly  did  raise  such  a 
doubt  in  his  mind.  It  might  probably  bo  exp<;cted,  that  af  er  the  able  and  learned  argument 
which  had  gone  forth  to  the  world  upon  a  subject  so  materially  affecting  the  happiness  of 
mankind,  he  should  state  his  atiswer  to  that  argument ;  but  if  he  Ictl  those  parties  to  a  court 
of  law,  and  he  should  leave  them  to  a  ct)urt  of  law,  his  opinion  might  have  the  effect  of 
prejudicing  the  question  to  be  tlnro  dotcrminc(l.  All  he  would  snv,  therefore,  was,  that 
ontertainin^  a  rational  doubt  upon  some  parts  of  tlio  work  as  to  their  being  directed  against 
the  truth  ot  scripture,  he  would  not  continue  this  injunction,  bin  tho  plaintiff  might  apply 
for  another  after  he  had  cleared  away  that  doubt  in  a  court  of  law.  Further  tJian  this  his 
lordship  would  not  interfere. — Injunction  dissolved. 

Proteotion  has  been  also  denied  to  a  translation' of  an  immoral  work  ;  2  Moriv.  441.  n. 
Andso  strong  is  this  objection,  ilmt  Lord  Ellcnborough  U'ji<  hold,  th:it  an  apprehension  of  a 
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2.  HiME  V.Dale.    SiUmgs  after  M.  T.   1803.  K.  B.  2  Carapb.    N.  P.  C.    [560] 

28.  n.  ^  Whether  H 

Per  Lord  Ellenborough.  If  the  composition  appeared  on  the  face  of  it  tu  be  ®^^5  ^^® 
a  libel,  sf>  gross  as  to  aiKect  the  public  morals,  I  should  advise  the  jury  to  give  JJ^.***  "^ 
no  damages.  I  know  the  Court  of  Chancery,  on  such  an  occasion,  would  grant 
no  injunction. 

3.  A  picture,  which  appeared  to  be  a  libel  on  the  defendant,  was  openly  ex-    [  661  | 

hibited  by  the  artist.     It  was  abated  by  the  defendant  as  a  nuisance.     Lord  Or  is  mere 

!Ellenborough  observed  that  the  only  plea  on  the  record  being  the  general  is-  ly  an  and«e 

sue,  it  was  unnecessary  to  consider,  whether  the  destruction  of  the  picture '•^•^^1®" 

might  or  might  not  have  been  justified.     The  material  question  was,  as  to  the  ^Mnfi'-kL 

value  to  be  set  upon  the  article  destroyed.     If  it  were  a  libel  upon  the  persons  ^Qigr. 

introduced  into  it,  the  law  could  not  consider  it  valuable  as  a  picture*,  DuBost 

V.  Beresford,  abridged  ante,  vol.  2.  p.  3G3. 

prosecution,  for  the  immorality  or  illegality  of  a  work,  proved  to  be  well  founded  by  the 
production  of  the  part  printed,  would  justify  a  person,  for  refusinir  to  snpply  a  bookseHer 
tvith  the  remainder  of  the  manuscript  agreeable  to  a  contract ;  2  Sterk.  107.  But  there 
seems  to  be  an  exception  to  the  general  rule,  that  equity  will  not  interfere  to  protect  a  book 
of  bad  tendency,  when  the  auliior  repents  of  his  work  and  wishes  lo  suppress  it ;  2  Meriv. 
438. 

*  This  subject  is  one  of  sach  general  importance,  and  has  been  prodactiYe  of  lo  maeh 
litigation,  that  the  anthor  of  this  Abridgment  haa  deemed  it  expedient  to  state  the  authori- 
ties which  are  extant  on  it  at  some  length;  vide  ante  p.  557.  n.  From  the  decisions  of 
Lord  Eldon,  it  will  appear  that  that  learned  jodge  was  not  unaware  of  the  ground  he  was 
treading  on,  in  refusing  those  injancti*>ns  which  he  felt  himself  bound  to  do  from  aekoow- 
ledsed  law  and  precedent;  but  he  shows  that  the  rule,  with  all  its  practical  evils  and  ab- 
sardities,  is  now  part  of  the  law  of  the  land,  and  that  it  is  only  by  an  alteration  ofthelawt 
that  it  can  be  got  rid  of.  To  assert  such  a  proposition  as  this,  that  **  Wat  Tyler,"  and 
*'  Caio,*'  and  **  Lawrence's  Lectures."  were  allowed  to  be  circulated  without  restrieik>Dy 
because  it  was  supposed  that  their  tendency  might  be  injurious  to  the  best  interests  of  so- 
ciety; that  **  Wat  Tyler"  was  supposed  to  be  an  attempt  to  suppott  the  worst  passions,  by 
the  worst  reasoning,  and  to  influence  the  idle  and  abandoned,  inio  an  attack  on  the  proper- 
ty and  the  laws  of  the  kingdom;  the  *'  Lectures,"  te  remove  the  resti'aints  of  religion,  by 
denying  the  possibility  of  a  future  state,  and  the  credibility  of  a  revelation;  and  '*  Cain»" 
to  tarn  immortality  and  revelation  into  the  sources  of  unutterable  horror  and  misery,  by 
proving  the  malevolence  of  the  Supreme  Being,  and  that  therefore,  **  Wat  Tyler,"  and  the 
**  Lectures,"  and  '*  Cain,"  were  allowed  to  be  disseminated,  to  an  extent,  which  could 
not  have  taken  place,  if  their  tendency  had  been  useful,  or  barely  innocent,  is  absurd  hot 
no  less  true.  Two  arguments  are  urged  in  defence  of  this  system:  1st.  It  haa  been  said,  ■ 
that  admitting  the  incidental  advantage,  that  would  arise  from  the  protection  from  piracy, 
of  a  work  however  libellous,  such  a  protection  cannot  be  afibrded  without  violating  the  es- 
tablished principle  of  law,  *' that  there  can  be  no  property  in  what  is  injurious."  But, 
without  answering  such  argument,  by  one  of  its  own  spirit:  by  asking,  whether  this  is  a 
more  established  principle  of  law,  than  that  a  man  pball  not  profit  by  his  own  wrong,  and 
whether  this  principle  can  be  more  violated,  than  by  suflTering  a  defendant,  to  plead  in  hie 
own  htihalf,  that  his  own  act  is  criminal:  to  support  a  maxim,  which  haa  been  established 
onl)  because  it  is  generally  nsePul,  in  the  cases  in  which  it  is  hurtful,  is  a  pureile  preference 
of  the  means  to  the  end.  2dly.  It  is  said,  that  by  destroving  the  profit,  it  prevents  the  pub- 
lication of  injurious  works.  Now,  in  the  first  place,  if  it  were  true  that  it  destroys  this 
profit,  it  does  not  follow  that  it  will  prevent  their  publication.  The  desire  of  obuining  no- 
toriety, and  of  producins  an  effisct,  are  much  stronger  motives  to  authors,  than  the  mere 
contingency  of  profit.  Secondly,  the  profit  will  6ot  be  destroyed;  it  will  not  necessarily 
be  diminished,  when  the  piracy  has  been  foreseen,  The  publisher  must  protect  himself 
from  being  under-sold,  by  reducincing  both  the  cost  and  the  price  of  the  work;  and  trust 
to  a  «mall  profit  on  a  wide  scale,  instead  of  a  profit  greater,  in  each  individual  instance, 
but  not  so  often  repeated.  For  instance,  a  person  would  pay  for  medical  books  a  price 
proportioned  to  iheir  limited  sale  and  laborious  preparation,  but  m  every  obscure  booksel- 
ler's shop,  he  would  meet  with  proposals  for  the  publication  of  Mr.  Lawrence's  Lectures, 
nt  a  price  so  low  as  to  exclude  ail  remuneration  to  the  author,  or  implying  a  most  exten- 
sive sale. 

The  circulation  of  opinions,  however  mischievous  in  themselves,  if  nothing  is  done  to 
prevent  the  equal  circulation  of  the  argument  on  both  sides,  is  not  to  be  dreaded-^-md^na 
est  Veritas,  et  preevalebit.  But  if,  while  the  right  of  literary  property  tends  to  confine 
^ood  works  among  the  opulent  and  well  informed,  and  libellous,  immoral,  and  improper 
works  arc  circulated  amongst  the  poor  and  uneducated,  a  source  of  great  and  imminent 
danger  is  created.  If  Don  Juan,  and  such  like  poblicatio:  s,  had  beerTthe  subject  of  copv- 
ri:rht,  and  had  been  confined  bv  its  price  to  a  class  of  reajor?,  \Yrth  whom  ita  t^nlts  might 

VOL.  Aa.  '  oO 


Sd4  COPYRIGHT.—  t^icU  rt  essential  to . 

[  «62  1  4.  Carr  v.  Hood.  T.  T.  1807.  K  B.  1  Caippb.  N.  P.  C.  354.  n. 

So  it  seeiM  per  Lord  Ellenborough  Every  man  who  publishes  a  book,  commits  himself 
that  obser  ^^  ^j^^  judgment  of  the-  public  >  and  anv  one  may  comment  upon  his  performance. 
ma^°bT  »  Jf  •h©  commentator  does  n<»t  step  aside  from  the  woik.  or  introduce  fiction  for 
critic  apon  *^®  purpose  of  condemnation,  he  exercises  a  fair  and  legitimate  right.  Ii>thc 
the  merits  present  case,  had  the  party  writing  the  criticism  followed  the  party  into  domestic 
of  a  work  life,  for  the  purpose  of  slander,  that  would  have  been  libelloiis;  but  no  passage 
?2*^*^' of  this  sort  has  been  produced,  and  even  the  caricature  does  not  affect  the 
same  plaintiff,  except  as  the  author  of  the  book  which  is  ridiculed.     The  works  of 

inlet.*  ^^^  gentleman  may  be,  for  aught  I  know,  very  valuable ;  but  whatever  their 
merits,  others  have  a  right  to  pass  their  judgment  upon  them,  to  censure  them 
if  they  be  censurable,  and  to  turn  them  into  ridicule  if  thcv  be  ridiculous.  The 
critic  does  a  great  service  to  the  public  who  writes  down  any  vapid  or  useless 
publication,  such  as  ought  never  to  have  appeared  He  checks  the  dissemi- 
nation of  bad  taste,  and  prevents  people  from  wasting  both  their  time  and  mo- 
ney upon  trash;  I  speak  of  fair  and  candid  criticism;  and  this  every  one  has  a 
right  to  publish,  although  the  author  may  suffer  a  loss  from  it  Such  a  los9 
the  law  does  not  consider  as  an  injury,  because  it  is  a  loss  which  the  party 
ought  to  sustain.  It  is  in  sliort,  the  loss  of  fame  and  profit  to  which  he  was 
never  entitled.  Nothing  can  be  conceived  more  threatening  to  the  liberty  of 
the  press  than  the  species  of  action  before  the  Court.  We  ought  to  reust  an 
attempt  against  free  and  liberal  criticism  at  the  threshold. 

V.  RET.ATTVE  TO  THE  TITLE  TO  A.  COPYRIGHT. 
Its  not  not.  BfecKFORD  v.  HooD.  E.  T.   1798.    K.  B.  7  T.  R  620.  S.  P.  Miller  t. 
cwMrythat^  Taylor.   E.   T.  1769.  K.  B,  4  fturr.  2303. 

2k  ^u'^m       ^ ^°  action  for  publishing  witliout  the  author's  consent  his  book  called- 
l^^^j^^J^  **  Thoughts  upon  Hunting,'"  it  appeared   that  the  plaintiff  pablished  the  first 

abooky  in  hard  been  lomewhat  compensated  by  its  merita*  with  whom,  in  fact,  the  ridirale,  whiclk 
it  endeavours  to  throw  upon  virtae,  might  have  beoo  pariially  balanced  by  that,  vrith  which 
it  covera  vice;  no  evil,  comparatively  speaking,  would  have  accrued  to  the  public.  The 
proprietor's  price  was  intended  to  confine  the  circulation  amongut  those,  to  whom  eacb 
■ide  of  the  question  w.ia  familiar:  that  ol  the  pirate's,  to  diffuse  it  among  readers  with 
whom  its  impieties  have  all  the  force  of  novelty,  and  to  whom  the  answers  are  unknown. 
A  remedy  for  the  evils  which  have  heen  noriccd,  is  alluded  to,  m  an  article,  published  in 
the  Q,uarteflv  review  for  1822,  p.  W7,  and  is  couched  in  the  folIowin;r  terms  :— •*  ItJ  would 
be  suflRcient  if  a  short  acr  of  parliament  were  pass^ed,  doclarin!^  that  the  libellous  character 
of  the  work  shall  never  be  resorted  to  in  bar  of  any  proceeding  at  law  or  in  equity  for  tho 
infringement  of  copyri^t.  The  effect  of  such  an  act  will  be  to  subject  the  pirntieal  pab- 
Ksher  of  a  work,  whatever  may  be  its  tendency,  to  thone  restraints  which  the  law  has  impos- 
ed upon  piracy,— to  an  injunction,  restraining  him  from  persevering  in  his  robbery,  an  ac- 
eountat  thesnit  of  the  person  injured  of  the  profits  he  has  made  by  it,  and  an  action  at  latv 
Ibr  damages.  We  at  fintt  thought  of  excluding  the  two  latter  remedies  from  the  act,  and 
merely  proposing  that  the  tendency  of  tho  work  should  be  no  bar  to*  an  injunction  agr^inst 
its  piracy.  This  would  be  a  slighter  altor!ttion  of  the  law,  (and  every  unnecessary  Hltem- 
tion  of  existing  laws  ou^ht  carefully  to  bo  avoided,)  and  would  sipare  tiie  prejtidices  of 
those,  whom  no  incidental  ad  vantage  can  reconcile,  to  the  enabling  a  plaintiff  to  demand 
damages,  and  an  account  in  respect  *  of  the  unhallowed  profits,  of  a  libellous  publication  ;* 
bnt  it  would  leave  these  unhallowed  profits,  where  they  ought  still  less  to  be,  in  the  hands  of 
u  libellous  pirate ;  it  would  have  in  force  tho  revolting  anomaly,  tiiat  a  man  vh:\U  defbnd  him* 
self  by  pleading  his  own  ciimiuality.  Aud  if  tiir.  o  eonscquences  wore  avoided,  by  direct- 
ing the  profits  and  damaged  to  be  applied  to  a  jMiblic  rh:{ritY,  it  would  still  leave  literature 
exposed  to  its  present  dansrer,  by  leaving  it  .sti!!  in  tho  power,  or  to  «^ peak  more  correctly, 
making  it  still  the  duty  of,  the  Chancellor,  to  stiirmniize  works,  by  refiii>ing  to  allow  the 
origin^  publisher  to  receive  the  benefit  of  an  accoiuit  from  the  invader  of  his  property.  Wc 
must  observe,  that  the  act  will  not  apply  to  works  which  have  been  declared  libellous  by  a 

i'ury.     The  60  G.  3,  c.  8,  which  directs  them  to  he  seizeed ;  an  act  which  we  trust  will  not 
►e  suffered  to  expire,  operating  as  a  perpetual  injunction  ;  r.ud  we  hope  that  parliament  will 
now  exclude  from  tlie  clasnification  of  publicutions.  this  hotoroelyte  species,   which  is  too 

good  to  be  punished,  and  too  bad  to  be  protected,  and  give  to  authors  tlio  security  enjoyed 
y  all  their  fellow  countrymen;  that  they  shall  be  pretrumcd  to  be  innocent,  uniill  they  huvo 
been  convicted  of  guilt  by  an  appropriate  proces^f,  before  a  competent  tr.buual.  1 1vo 
wording,  and  details  of  tho  act,  wc  leave  to  tho^e  bel'/jr  qmHifiod  tJiau  ourselves." 

•  And  in  fact  in  whatever  shape  any  Uiin;»  bIa:«phemous,  sedititious,  or  libellous  is  givcato 
th« world,  it  invalidates  the  copyright:  vido  3  rs;i.   21:  4  T.  R.  V27:  r,  nmr.  ^^7:  ^  T 
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edition  without  any  name  prefixed  to  it;  but  in  the  second  edition  his  name  ap-ordwtorea 
peared  in  the  title  page.  The  question  was,  whether  the  plaintiff  had  not  aban-**^}*"  *5?P 
doned  his  r>7ht  of  property  by  publishing  without  affixing  his  name  to  it?  The  j^J*^|Jj  ♦ 
plaintiflT  had  a  verdict,  and  the  Court  refused  to  set  it  aside.  a^/V 

2.  Catiy  v.  Kearslet.  E.  T,  180i.  K.  B.  i  Esp.  169-  be  here'w^ 

The  defendant,  in  an  action  on  the   case  lor  infringement  of  the  plaintiflf's  marked, 
copyright,  called  witnesses  to  prove  that  the  materials  r>n  which  the  plaintiiT's  that  a  cop 
work  was  formed,  were  the  result  of  surveys  which  the  plaiiUi  F  had  made  on  y"8^'  i"  • 
certain  roads  in  England  and  Wales,  by  order  of,  and  under  the  direction  and  "^^""7 
authority  of, ; he  Post-office,  in  order  to   show  that  the  copyright  was  in  the-aine^i,- 
Post-office,  and  that   the   plaiatifF,  thorefbre,    could  not    support  the  action,  priority  of 
But  Lord  Ellcnborough  expressed  an  opinion  that,  notwithstanding  any  impro-  ^nblica 
per  conduct  in  the  plaintiff  in  puh'ishins;  ihi'se  surveys  as  his  own,  the  fact  0^*®"*' 
his  having  pubiished  them  was  a  sufficient  title  to  support  an  action  against  **'®"8"  ^^* 
any  one  who  pirated  the  work.  ouinM*it 

3.   BfiCKFORP  V.  Hoon.  E.  T.  1798.  K.  B.  7  T.  R.  620.  may  five 

Case,  for  publishing  without  plaintiff's  consent's  publication  which  be  claim- come  by 
ed  the  exclusive  privilege  of  printing.     Neither  of  its  editions  had  been  enter- *!*«  ™**«'i 
ed  at  Stationer's  Hall.     The  question  was,  whether  this  action  could  be  main-*'*  improp 
tained in  the  absence  of  such  an  entry?      The  Court  said:  it  has  alwas  been!^^' 
holden  that  an  entry  was  only  necessary  to  enable  the  party  to  bring  his  ac-  ^  ***  ••    . 
tion  for  the  penalty.  bTJm 

_——_——. •  tained  d 

yi.  RELATIVE  TO  THE  NATURE  A\D  EXTENT  OF  THE     [  564] 
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(A)  Considered  GENERALLT.  ihoog h  no 

Brooke  v.  Clarke.  H.  T.  1818.  K   B.  I  B.  i^- A.  396.  woX^St 

The  question  raised  in  this  case  was,  whether  an  author  whose  work  had  Jlonew*     * 
been  published  more  than  "^O  years  before  the  passing  of  the  54  G.  3.  c.  156,  Hal)  ha* 
was  entitled  to  the  copyright  for  life.     The  9th  section   of  the  act  which  pro-  been 
vides  thBt  if  the  author  ^who  might  under  the  41  G.  3.  c.  107.  have  acquired  a"»*de,t     • 
rsght  for  28  years)  shall  be  living  at  the  end  of  such  ^8  years,  afler  such  first 

R.293;  1  Esp.  '22Cy,  457;  S.  C.  1  B  &  P.  2*25;  1  M.  i&  S.  273;  Doug.  .387;  SEap.  123;  2 
Camp.  363;  1  Covvp.  :>59;  2  T.  R.  199;  7  Er'st,  49:3;  S.  C.  3  Smili's  Rep.  49l;  1  Esp. 
4:^7;  1  Stark.  93;  4  B.  &  A.  605;  ^  Stark,  i'97;  ante,  vol.  l,p.  301,  ctpost,  tits.  Libel  and 
Slander 

*  It  was  therefore  considered  no  defence  in  an  action  for  pi  ratine  a  print  that  the  name 
of  the  proprietor  was  not  snbseribed  parauant  to  the  statute  8  Geo.  2.  c.  13.  a.  1,  Ro- 
worth  V,  VVilks,  abridged  poMt  tit.  prints. 

Lord  £l<k>n  deobted  how  far  he  would  relieve  the  publisher  of  a  work  with  a  fictitious 
name;  8  Yes.  226.  An  injunction  was,  however,  granted,  until  answer  or  further  order, 
t*  restrain  the  pablication  of  a  work  which  ho:s  the  nanio  of  a  party  who  was  abroad,  up* 
on  an  affidavit  of  his  agent,  of  circumstances  making  it  highly  probable  that  it  was  not  the 
production  of  snch  individuafj  and  on  the  refusal  of  the  defendant  to  swear  as  to  his  belief 
thai  it  was  so;  Lord  Byron  v,  Johnston,  2  Meriv.  29.  But  the  publisher  of  a  work,  bow- 
ever  he  has  gained  the  materials,  baa  sufficient  property  in  it  to  maintain  an  action  against 
any  other  perron  for  pirating  it;  4  Mt.riv.  169. 

t  And  the  same  rule  holds  in  equity  as  to  applying  for  an  injunction;  2  Atk.  94.  But, 
to  remove  all  doubt,  it  was  enacted  by  stat.  54  Geo.  S.  c.  156,  s.  5.  that  a  failure  in  mak- 
ing the  entry  should  not  affect  the  copyright,  but  only  subject  the  poblisher  to  the  penalty 
for  not  causing  it  to  be  made;  et  vide  post,  p.  566.  ..." 

^  An  author  who  sells  bis  work  in  general  terms,  without  making  any  limitations,  has 
BO  resulting  right  against  bis  own  assignee  after  the  first  term,  formerly  of  fourteen,'  but 
now  of  twenty-eight  years,  is  expired.  Thus  a  book  of  roads,  printed  in  letterpress,  was, 
at  the  expiration  of  the  first  fourteen  years,  sold  again  by  its  author  to  a  person  who  pub- 
lished the  high  roads  upon  copper- plates,  and  the  cross  roads  in  letter  press.  An  injunction 
was  granted  to  restrain  the  second  publication  of  the  letter- press;  but  it  did  not  extend  to 
the  delineations  on  copper-plates,  which  were  considered  as  forming  a  new  work;  Carnan 
V,  Bowles,  Trin.  T.  26  Geo.  8;  2  B.  C.  C.  80;  and  Rennetta  v.  Thompson,  1  Cox,  283;  ib. 

But  although  a  general  assignment  of  a  copyright  in  writing,  endures  only  for  fourteen 
years,  yet  where  an  author  by  parol  gave  a  compilation  to  a  publisher  uncoiiditiondlly,  it 
was  holden  that  such  gift  was  not  impliedly  limited  to  the  term  of  fourteen  years;  RBdell 
T.  BInrray,  1  Jacob,  31  >, 
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The  differ  publication,  lie  shall  then  have  the  copyright  for  his  life,  was  relied  on  to  show 
vox  species  ^(^^^  ^^  vi^^^  but  it  was  on  the  other  hana  urgjed,  that  the  language  and  mean- 

^htuex  ingoflheact   were  \vh..H>    prospective.      The   Court  agreed  with  the  latter 

isUocin  party,  and  said :   We  artM^f  opinion  that  the  copyright  was  gone.     The   act 

England  (see  section  9.)  provides,  that  fW>m  and  aflcr  the  passing  of  the  act,  the  au- 

have  l»een  thor  of  any  book  compcjsed,  and  not  printed  and  published,  or  wliich  shall  here- 

already  ex  ^^^^  ^e  composed  and  be  printed  and  ^jublished,  .sAa//  have  the  copyright   for 

amined,  ^g  years  ^  and  if  he  be  living  at  the  end  of  that  period,  for  the  terra  of  his  life. 

641  *£.  ^^  ^^''  ^^  statute  had  provided   for  the  cases  of  authors  who  published  after 

It  may  be  the  passing  of  the  act.     It  cccurred,  h-wever,  tothe  legislature  that  some  pro- 

bereno  vision  should  be  made   for  existing  authors,  whnse   rights  under   former  acts 

tioed  that  j^ad  not  then  expired ^  but  were  con^-urrent;  and  the  8th  and  0th  sections  pro- 

the  aathor  ^-j^  for  these  cases.     The  8th  se.ction,  alter  rccitinc  that  it  is  reasonable  that 

Am  a  work  •    • 

which  has  authors  of  books  already  published,  and   who  are  now  living  should  have  the 
been  pah     benefit  of  extension  of  copyright,  enacts,  '^  that- if  the  author  of  any  book  which 
liihedjnore  shall  not  have  been  published  14  years  at  the  time  of  passing  of  the  act  shall 
than  28       be  then  living,  and  such  author  shall  afterwards  die  before  ihe  expiration  cf 
yeaw  be      ijiQ  14  years,  the  personal  representatives  shall  have  the  copyright  for  the  fur- 
G.  8  e       ^^^^  terra  of  14  years,  provided  that  nothing  in  the  act  shall  affect  any  right  of 
156.  ie  not  ^^^  assignee  to  sell  any  book  of  the   author  printed  within  the  first  1 4  years. ^' 
onthled  to   The  9th  section  goes  on,  ^'  and  be  it  also  further  enacted,  that  if  the  author  of 
the  copy      any  book  already  published  shall  be   living  at  the  end  of  'i8  years  after  sucb 
J^fbt  Ui  it    publication,  he  shall  have  the  copyright  for  Jiis  life."     Now  it   is  evident  that 
mSdJ^  f  *^®*®  ^^^  sections  are  prospective,  nnd'that  both  contemplate  the  case  of  hving 
bis  life-       authors;  the  8th,  when  the  first  1  (  years  have  not  expired,  and  the  9th  when 
time.  they  have.     The  word  ixlemion  imports  the  continuance  of  an  existing  right, 

r  565  J  And  must  have  its  full  cflect  given  to  it  where  it  occurs.  It  is  expressly  used 
in  the  recital  of  the  8th  section,  which  is  connected  with  the  9th,  by  the  sub- 
ject matter  as  well  as  by  the  words,  "  Be  it  also  further  enacted,"  (i.  e.  upon 
the  same  recital  as  that  whicli  prcceiiCs  tho  8th  section)  and  it  seems  to  us 
that,  predicating  the  purpose  to  be  to  benefit  the  author,  by  ihe  c:i tinsion  of  bis 
rights,  ;s  adopting  a  very  di  ercnt  idea,  from  recreating  an  expired  right.  Tlic 
contrary  construction  would,  indee'd,  produce  an  inconvenience  and  injustice, 
which  could  n^t  be  intended  by  the  legislature;  for,  at  the  time  of  passing  this 
act  of  parliament,  the  author's  right  having  become  extinguished,  it  was  com- 
petent to  any  person  to  publish  thcjwork  in  question,  and  such  publication  mciy 
have  certainly  taken  place  at  n  great  cxpciicc  to  the  ndividunl;  yet,  accord- 
ing to  the  construction  contended  tor,  if  the  author's  right  were  re-vested,  the 
innocent  publisher  might  have  his  work  taken  from  him,  and  would  be  subject 
to  the  penalties  imposed  by  this  act,  so  that  an  iu'lividual  would  be  guilty  of 
an  offence,  and  subject  to  a  penalty  f<^;  exercising  his  lege*  right,  which  is  a 
complete  reduciio  ad  absurdum^^ 

(B)    Co^SIDERFD  AS  TO  THE  PLACE  OF  rUDI.IC ATION. 

The  plaeet  A.  published  a  work  in  Seplerabor,  1814,  in  England,  In  I8I8  B.  pub- 
efproteo  Hshed  the  same,  in  England  In  1822,  the  author,  by  an  agreement  in  wri- 
*'*jV?  ^^  ting,  assigned  to  A.  the  exclusive  right  of  printing  the  work  iuEngland.  The 
named  in  ^^^^  hold,  that  A.  did  not,  by  tho  parol  consent  given  by  the  author  in  1814, 
the  64  G.    acquire  the  exclusive  r^ght  of  puhlishin*];  the  work  in  England;  and  said:  the 

*  **Tbe  diatinetion  l)etwecn  the  point  decided  in  the  above  case,  and  the  eighth  clause 
of  the  54  G.  3.  c  166.,  by  which  a  necond  term  of  14  years  (when  the  author  dies  within 
14  years  from  the  pabiicution  of  a  hook,  published  before  the  paflising  of  ihat  act)  is  given 
to  ine  personal  r*»presentalive,  without  prejudice  to  tha  aFsignee  of  ihe  former  term,  mast 
be  carefully  noticed.  The  diMinction  appears  to  be  this: — If  an  author,  who  has  assigDed 
away  his  right  generally,  under  the  acl  of  8  Anne,  outlive  the  first  14  years;  or,  according 
to  the  time  now  allowed,  if  he  survive  28  years,  then  his  assignee  by  the  general  ass^n- 
ment  will  have  ihe  benefit  of  the  resulting  term — 14  years — or  for  the  remainder  of  the 
lifb  of  the  author.  Rut,  if  an  aathor,  who  has  assigned  his  ri^^ht  for  14  years  only,  die  af- 
ter the  enactment  of  54  G.  3.  but  within  that  term,  then  his  as<$ignee  will  enjoy  the  copy- 
right for  the  first  M  yeursonly,  and  he  personal  representatives  of  the  deceased  will  ave 
the  benefit  of  a  further  term  of  14  yo.ns,  without  prejudice  to  the  sale  of  the  books  prin- 
ted by  the  assignee  within  tho  fust  term;'*  see  Godson  on  Patents  and  Copyright,  p.  210. 
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case,  therefore,  is  reduced  to  this,  whether  an  author,   who  fir^   publishes  S.  e.  16^. 
abroad,  and  instead  of  using  due  diligence  to  publish  here,  forbears  to  publish,  a.  4-  are 
until  some  other  person,  fairly  and  without  blame,  publishes  here,  can  insist  J^?  "■•'•^ 
upon  his  privilege,  and,  at  a  distance  of  time,  stop  a  publication,  which,  in  the^'^^'J^^ 
interim,  has  taken  place  here,  and  treat  the  continuance  of  that  publication  as  Britain  and 
a  piracy;  and  we  are  of  opinion  that  he  cannot.      Whether  the  act  of  printing  Ireland, 
and  publishing  abroad  makes  the  work  at  once   puhlici  juris  it  is  not  neceasa-  the  ^slea  of 
ry  now  to  decide;  but  we  have  no  doubt  that  it  becomes  pvblici  jurisy  if  the  ^^^*  ^^^ 
author  does  not  take  prompt  measures  to. publish  here.     To  hold  the  contrary  q^'  ^°'^ 
would  discourage  British  enterprize,  and  stop  the  avenues  to  British  know-  and  eren^' 
ledge.     If  the  author  does  not  promptly  print  and  publish  here,  why  are  the  other  part 
public  to  be  deprived  of  the  benefits  of  British  printing,  and  British  pnblica- of  the  Brit 
tion?   No  good  or  plausible  reason  can  be  given  (or  the  deprivation;  Clemen-  >"b  Domia 
ti  V.  Walker,  E,  T   1824  K.  B  *  2  B.  &  C.  861.  'Tk&G 

(C)    CONSIDBRBRED    AS  TO  THE  TIME  OP  PUBLICATION.  •  « 

The  period,  at  which  the  publication  has  emanated  from  the  press,  and 
which  varies  the  length  of  time  during  which  the  copyright  vasts  in  an  author, 
has  been  already  pointed  out,  vide  anlcy  p.  536.  n.'\' 

VII.  RELATIVE  TO  THE  ENTRY  AT    STATIONER'S  HALL-J 

That  every  person  may  know  in  what  works  a  'copyright  is  claimed,  it  i 
provided  by  the  stat.  8  Ann  8  Ann,  c.  19.  s.  ^«)  that  no  person  shall  be  sub- 
jected to  the  penalties  for  printing  or  reprinting  any  book,  unless  the  title  to 
the  copy  of  such  book  be  entered  in  the  register-book  of  the  Company  of  Sta- 
tioners; nor  be  answerable  to  the  assignee,  unless  the  consent  of  the  proprie- 
tor, by  which  he  parted  with  the  copyright,  is  in  a  like  manner  entered.  But 
now,  without  any  express  repeal  of  the  tirst  parts  of  8  Ann.  c.  19;  and  41  G. 
3.  c.  107;  which  relate  to  the  entry  of  the  title  of  the  book  at  Stationers'  Hall, 
in  order  to  ascertain  what  books  may  from  time  to  time  be  published,  it  is  di- 
rected (54  G.  3.  c.  156.  a,  "Z.)  that  the  title  to  every  book  which  is  published 
shall  be  entered  within  one  calendar  month,  from  the  day  of  publication,  if 
published  in  London;  and  within  three  calendar  months,  for  those  books 
which  are  publislied  in  any  other  parts  of  the  British  dominions,  under  a  pe- 
nalty of  5/.,  and  the  price  of  1 1  copies;  to  be  recovered  in  action  at  law  by 
the  managers  of  the  public  libraries;^  but  that  the  omission  shall  not  affect  the 
title  to  the  the  work;  vide  antcy  p.  563.  n. 

VIII,  RELATIVE  TO  THE  TRANSMISSION  OF  COPYRIGHT.  j|  i  5^7  i 

(A)    By    ASSIGNMENT,  it 

1.  Power  v.  Walker.  E.  T.  1814.  K.  B.  4  Camp.  8;  S.  C.  3  M.&  S.  7.  S. 

P.  Moore  v.  Power.  T.  T.  1814.  K.  B.  4  Camp.  9.  n.  xho  assign 

The  question  in  this  case  was,  whether  the  copyright  in  certain  songs  had  meat  of  a 
been  legally  assigned  to  the  plaintiif.     It  appeared  that  the  plaintiff,  who  lived  copyright 

*   Bat  if  the  author  hifD.4eif  is  active  in  taking  steps  foi  immediate  pabtication  before  "°*^       "* 
any  body  else,  he  has  some  merit  with  the  British  public,  and  may  be  entitled  to  the  pro- 
tection ofthe  British  acts  of  parliament;  4  D.  4^  R.  607, 

t  It  is  doubtful  whether  no  unpublished  manuscript  can  be  taken  in  execution  by  crei- 
iters:  4  Burr.  2311.  But  the  better  opinion  seoins  to  incline  against  sach  rule  of  law;  be- 
cause, until  the  act  of  publicatinn  is  accomplished,  an  author  has  an  andonbted  right  to 
have  a  full  conlroal  over  it;  4  Burr.  p.  222-3. 

t  By  15'G.  3.  c.  53.  s.  4  all  books  bequeathed  as  gifts  to  the  universities  most  be  regis* 
tered  at  Stationers'  Hall,  within  two  months  after  any  sach  gift  shall  come  to  the  know- 
ledge of  the  officers  of  the  universities. 

•  §  For  every  entry  2s.  is  to  be  paid;  64  G.  3.  c.  156.  s.  5.  The  register  book  may  al- 
ways be  consulted  upon  payment  of  Is  .  and  for  the  like  snm  a  certificate  of  an  entry  mast 
be  granted.  If  the  clerk  refusa  or  neglect  to  make  the  entry,  or  to  give  a  certificate  of  it, 
an  advertisement  in  the  Gazette  will  have  the  same  benefit*  attached  to  it,  and  the  clerk  will 
forfeit  20/.  to  the  proprietor  of  itie  work. 

II  The  effect  of  a  seneral  assignment  of  a  copyiighthas  been  noticed  in  p.  664. 

IT  The  interest  in  the  copyright  of  a  sewspaper,  nlthongb  of  a  fluciuating,nature,  comes 
within  the  meaning  of  "gooda  and  chattels*  in  the  bankrupt  statates;  and  therefore  pasa- 
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writing,  !o  in  L.,  and  his  brother,  who  resided  in  D,  possessed  separate  copyright  in  cer- 

enable  the   j^in  poetic  works,  and  had  verbally  agreed  mutually  to  intorchange  the  right 

*"*6****,*®  of  publishing  fhe  work-in  which  each  had  a  copyright,  therplaintiii  published 

i^rest  a"  solely  in   L.  the  works  of  vvhich  his   brother  was   possessed,  while  the  latter 

law.  published  (he  works  in  whi^^h  the  plaintifT  had  a  copyright,  and  confiaed  his 

publication  and  sale  of  his  own  copyright  to  D        An  objection  was  taken  by 

the  defendant's  coun^^f^l  'hat  the  plainti  V  could  not  support  this  action,  on  the 

ground  that  the  stat  8  Ann.  c    19.  required  that  all  assignments  of  copyrights 

should  be  in  writing.     Lord  Ellenborough  thought  the  statute  was  imperatiTe; 

and  observed,  that  the  agreement  in  this  case  constituted  merely  a  license  to 

the  plainti  rtojpublish  the  works  in  question  in  England. 

And  even  2.  Latour  v.  Bla.vd.  T.  T.  1818.  B    B.  2  Stark.  382 

where  an         In  an  action  for  the  piracy  of  the  plaintifPs  cop3rright,  a  witness  proved  that 

author  had  f^^^  plainti^  had.  some  years  ago,  given  a  receipt  for  a  sum  of  money,  as  the 

fwsix**'      consideration  money  forth  '  purchase  of  the  copyright.    No  other  writing  was 

yeara  in  the  R^^^^  ^*^  ^^^^^^'^c®  i  ^"^  >^  appear<^d  that  the  plaintiff  had  subsequently  asserted 

pablication  that  he  had  been  poorly  paid.     It  was  also  shown  that  plaintiff*  had  allowed 

of  his  defendants  enjoyment  of  the  fruits  of  the  copyright  for  six  years.     It  was  urg- 

work,  and  ed  for  the  plaintiff,  that  the  stat.  8  Ann.  c.  19.  had  not  been  complied  with, 

had  given  a  ^^^  that  therefore  no  assignment  had  been  made.  Abbott,  J.  concurred.  The 

the*pnce*^of  P^*^"*^*'^  undertook  to  convey  the  copyright,  and  took  a  verdict. 

I  568    I  (B-    6^    DEVISE.t 

it,  the  The  copyright  in  a  work  is  personal,  and  may  be  therefore  devised.     The 

Court  did  printer  of  a  newspaper  (the  Bath  Chronicle),  Keene  v.  Harris,  cited  17  Ves 

netconeid  3^8,  and  see  Crut well  v  Lye,  17  Ves.  358,  and  8  Ves.  217;  bequeathed  to 

er  that  be  j,^  widow  the  benefit  of  that  trade,  subject  to  the  trust  of  maintaining  and  edu- 

ferrod^hifl  c^^^^g  ^^r  family.     The  fbrman,  by  her  assistance  in  giving  him  the  use  ol  the 

interest  in  letter-press,  &c.  on  the  premises,  set  up  a  paper  bearing  the  same  name.     Aa 

the  copy  injunction  was  granted,  at  the  request  of  the  executors,  to  restrain  him  from 

rig»*t.»  carrying  it  on, 

IX.  RELATIVE  TO  THE  PARTIES  COLLATERALLY  INTER. 
ESTED  IN  THE  PUBLICATION  OF  BOOKS. 

^*h*^**f'*  (A'    CoNSIDSaED    OENERALLT.t 

Uterarv^  In  addition  to  the  profits  the  writer  of  any  publication  is  entitled  to,  other 

compel  parties  are  so  far  interested  in  it,  as  to  render  it  necessary  for  their  own  pre- 
tioni,  hia  servation,  that  they  should  beware  of  allowing  their  names  to  be  affixed  to 
snbordinate  any  productions  which  are  either  of  a  libellous,  blasphemous,  or  seditious  na* 
^*i!^'  1.  ^^^^'  '^  pros'^cution  may,  for  instance,  be  instituted  against  the  printer,  as 
printed  and  ?^®"  ^  against  the  author  and  publisher  of  a  libel;  vide  post,  tit.  «  Libel,"  So 
bookseller,  ^^  ^  doubtful  whether  a  printer  can  recover,  in  an  action  for  work  and  labour, 
are  interest  ^  printing  a  work,  on  the  first  and  last  leaves  of  which  his  name  and  place  of 
edin  the  abode  are  not  printed,  according  to  the  direction  of  the  statute;  5  B.  and  A. 
poblicaUon  335;  2  Moore,  14;  8  Taunt.  142;  ©«ie  po«f,  tit.  "Printers." 
or  such  So'booksellers  have  alwyas  been  rendered  answerable  for  the  contents  of  (he 

,es  by  the  oasignroent  of  the  commissionert,  if  the  proprietor  become  a  bankrapt.  And  if 
the  pi  inter  and  publisher  of  a  newspaper  assign  his  copyright  in  it  to  a  creditor  as  a  securi- 
ty, bnt  continue  to  print  and  pnblish  as  before,  and  no  affidavit  of  the  chang.t  of  iaterest 
has  been  delivered  to  the  cooimissioneni  of  stamps,  and  become  bankrupt,  the  right  to  the 
paper  will  pass  to  his  assignees;  Longman  ▼,  Tripp,  abridged  ante,  vol.  8,  p.  692;  and 
see  8  Taunt.  62,  n;  2  Marsh.  286,  n. 

*  But  if  he  has  given  leave  to  several  persons  to  copy  his  book ;  or  has  not  asserted  his 
right  asainst  violations  by  many  persons,  for  several  yeara  (Piatt  v.  BdttoD,  Coop.  308;  8. 
C.  19  Yes.  447);  the  Lord  Chancellor  will  not  grant  an  iifjunction  to  restrain  any  one 
from  pirating  the  work,  until  the  author's  right  at  common  law  is  first  establbbed. 

1  A  power  is  given  by  the  16  G.  8,  c.  68,  a.  8,  to  the  aniversitiea,  of  selling  or  disposing 
of  the  copyright  bequeathed  to  them. 

X  It  has  been  seen  that  the  courts  of  justice  have  a  control  over  the  pablicatica  of  their 
own  proceedings.  It  has  claimed  and  exercised,  not  onthe  grounds  of  copyright  and  prop> 
er^y,  but  on  the  principle  that  it  is  necessary  for  the  due  and  impartial  adminUtration  of 
the  IbvfM,  vide  ante,  p.  648,  n.  Rex  y.  Clement,  ante,  p.  162;  et  poet,  tit.  Coroner. 
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works  which  they  may  sell.     See  5  Burr.  ^86;  3  Campb.  14,  121.      AnH  it 

wna  formerly  a  grievous  ofTence  to  sell,  or  import  for  sale,  any  work  which 

was  ijonsidere^  heretical.     See  3  &.  4  Ed.  6.  c.  10;  1  Mar.  s.  2.  c.  t2;  1  Jac.  ^*  «■  n«t  m 

1.  c.  25;  3  Jac.  1.  c.  5.^c.  r^7ir 

(B)    CorVSIDEABD  AS   TO   THE    APPROPRIATIOV    OP    COPIES    OF    BOOKS    BY    PUBLIC  canibinton 

BODIES.  a  publisher 

The  Chancellor,  Masters,  and  Scholars  of  the  Unifbrsity  of  Cam-  to  deliver 
BRIDGE  V   Bryer    H   T.  1812.  K.  B.  16  East,  317.  "P  copies 

The  question  raised  in  this  case  was  whether  it  were  necessary  that  the  title  ^^  ^J**^. 
of  a  book  should  be  entered  at  Stationers'  Hall,  -prior  to  the  publisher  heing  ^g^'^J^^ 
bound  to  deliver  up  copies  for  the  use  of  the  public  libraries,  as  directed  by  the  the  use  or 
Z  Ann.  c.  1 9.  s.  5.     The  court  gave  the  following  judgment.     In  the  construe-   j  5G9  | 
lion  of  any  act  of  parliament,  we  ought,  if  possible,  always  to  look  to  the  intrin- certain  pab 
flic  reasoning  of  thethinff«  and  not  raise  a  doubt  upnn  a  construction  drawn  /?/-lic  bodiea, 
iundty  if  it  can  be  avoided.     Now  the  act  had  two  objects  in  contemplation —  "  Pfin'ed 
the  protection  of  the  copyright,  and  the  advancement  of  learning.     The  ^''^t^r^^^J'? 
branch  of  the  first  section  prondes,  that  the  author  of  any  book  already  print-'  i      ..  -> 
-ed  shall  have  the  sole  right  of  printing  for  21  years,  to  commence  from  a  given  meni'*  that 
day;  and  that  the  author  of  any  book  already  composed,  and  not  printed  and  the  title  of 
published,  or  that  shall  hereaAer  be  composed,  &.c.,  shall  have  the  sole  liberty  the  book 
of  printing  and  reprinting  the  same  for  the  term  of  14  years,  to  commence,  &c.  sl^onid  be 
This  mav  be  considered  as  a  substantial  provision  vissting  the  copyright;  but  |<^^^5^  ^\ 
inthecaseofBeckfordv.  Hood,  (7  T.  R.620.^  it  was  considered  that  theH%'®°*" 
penalties  awarded  in  the  subsequent  part  of  the  section,  accrued  upon  the  en- 
try at  Stationers'  Hall,  and  were  made  to  depend  thereon.     The  second  sec- 
tion, indeed,  expressly  provides;  for,  afler  reciting  thpt  many  persons   may^ 
through   ignorance  offend  against  the  act,  unless  some  provision  be  made 
whereby  the  property  in^uch  book  as  is  intended  to  be  secured  to  the  proprie- 
tor thereof  may  be  ascertained,  it  enacts,  that  no  person  shall  be  subjected  to 
the  forfeitures  or  penalties  therein  mentioned,  for  printing,  &c.  any  book  with- 

*  The  firat  enactment  which  is  extant  of  a  nature  to  rapport  the  establishment   of  libra- 
ries for  th«  Qse   of  the  learned   bodies,  in   the  reign  of  Charles  the  Second,    when  three 
copies  were  ordered  for  the  two  English  aniversities,  and  the  other 'for  the  King*s  library; 
13and]14  C  2,  c.  88,  s.  17,  continoed  16  Car.  2,  c.  8;  17  Car.  2,  c.  4;  1  Jac.  2,c.  17, 
8.  15,  &c.  bet  expired  in  1679.     Hot  the  clauses  of  17  C.  2,  appear  to  be  perpetnal,  as  far 
as  relates  to  the  tnree  copies,  thongb  it  seems  from  their  not  being  .adverted  to  in  the  stat- 
nte  of  Anne  that  it  was  not   so  considered;  Appendix  to  2  Evans  Parliamentary  Debates, 
Report  of  Committee  on'Copjrigbts  in  Session  of  1818.     The  first  foundation  for  claim 
by  any  poblic  library  of  a   grataitons  delivery   of  new  publications,  is  in  a  deed  of  1610, 
by  which  the  Company  of  Stationers  in  London,  at  Sir  Thomas  Bodley's  request,  engages 
to  deliver  a  copy  of  every  book   printed  by  the  Company,  and  not  before  printed,  to  the 
University  of  Oxford;  see  the  Report,  passim;  id ,  ibid.     Th««  committee   of  copyrights 
In  1818  recommended  the  delivery  of  copies  to  be  restricted  to  a  sioji^lc  one  to  the   British 
Museum,  and  at  most,    to  the  four  Universities  of  Oxford,   Cambridge,   Edinbirrgh,  and 
Dublin;  id,  ibid.    The  next  provision  is  to  be  found  in  8  Aon.  which  extended  the  num- 
ber of  copies  demandable,  to  nine,  viz.  one  for  the  royal  library  (now  left  out,  and  a' copy 
given  to  the  British  Museum;  64  G.  8,  c  156,   s.  2,)  two  for  the  libraries  of  Oxford  and 
Cambridge;  four /or  the  libraries  of  the  four  Scotch  universities:  the  library  of  Sion  Col- 
lege in  l^ndon,  and  the  library  of  the  Faculty  of  Advocates  in  Edinburgh;  8  Ann.  c.  19, 
8.  5.     This  enactment  was  afterwards  enforced  in  1775,   (15  G.  8.  c  58,  s.  6  )  by  an  ex- 
press enactment,  that  no  person- should  bo  subject  to  the  penalties  of  those  acts  for  pirating 
books,  unless  the  whole  title  \o  the  copy  of  the  book  was  entered  at  Stationers*  Hall,  and 
the  nine  i*.opies  delivered  there  for  the  use  of  the  libraries;  and  though  the  regulations  re- 
specting these  forms  are  altered  by  the  late  act  (54  G.  8,  c,  156.  s.  2,)  thb  decision  in  the 
above  caso  forcibly  evinces  tho  principles  on  which  the  courts  would  still  decide  on  ques- 
tions of  this  natnie.     Two  additional  copies  were  given  to  Trinity  College,  and  the  socie- 
ty of  the  King's  loos  in  Dublin,  by  41  G.  8,  (s.  6,)  which,  though   formally  repealed  by 
54  G.  8,   contains   the  substance   of  the  latter   enactments,   and   must  be  noticed  hero  to 
show   the  connection  and  gradual  progaess  of  right    to  the  copies  as  it  at  present  stands. 
The  54  G.  8,  (c.  156,  s.  1,)   repeals  so  much  of  the  8  Ann.  c.  19,  s.  5,  and  of  G.  8,  U. 
K.c.  107,  s.  6,  as  requires  that  any  copy  or  copies  of  any  books- printed,  shall  be  deliver- 
ed to  the  warehonse-keeper  of  the  Stationers*  Company,  for  the  use  of  any  of  the  libra- 
ries mentioned,  or  by  him,  for  their  use,  or  which  impose^  any  penalty  on  such  printer  or 
tvarehonsc-keeper  for  not  delivering  the  copies.     Tt  then  provides,   (n.  2.)  that  11  printed 
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out  Bucli  consent  as  aforesaid,  unless  the  title  to  the  copy  of  such  book  shall, 
before  such  publication,  be  entered  in  the  register  book  of  the  Company  of 
Stationers.  Therefore  it  is  clear,  that  by  the  express  provision  of  the  statute 
there  must  be  a  previous  entry  at  Stationers'  Hall,  to  found  an  action  for  those 
penalties.  Then  paasing  over  the  intermediate  sections,  the  object  of  which 
appears  to  be  the  rendering  the  books  easy  of  access,  comes  the  fifth  section, 
in  which  there  is  no  reference  to  its  preventing  persons  being  unwarily  led 
into  the  penalties  given  by  the  first  sec  ion,'  that  provides  that  "  nine  copies  of 
such  book  that  shall  be  printed  and  published,  as  aforesaid,  or  reprinted  and 
published  with  additions,  shal)  be  delivered  to  the  warehousekeeper  of  the  Com- 
pany of  Stationers,  at  the  hall  of  the  Company,  before  such  publication 
made  for  the  use  of  the  libraries,  therein  mentioned."  The  doubt  arises  on 
the  words  "  printed  and  published,  as  aforesaid."  IVowthe  words  "  as  afore- 
said" appear  to  us  to  mean,  that  it  shall  be  printed  and  published,  not  under 
the  restrictions  of  the  registry,  but  that  it  shall  be  printed  and  published  by  the 
persons  to  whom  the  right  or  privilege  is  given  by  the  first  section  of  the  acl^ 
instead  of  construing  it,  as  has  been  ur^^ed,  printed  and  published,  and  entered, 
as  aforesaid;  for  if  that  had  been  the  meaning,  the  legislature  would  have  said 
that  nine  copies  of  each  book  which  shall  be  printed  and  published,  and  enter- 
ed as  aforesaid,  shall  be  delivered  to  the  clerk,  for  the  use  of  the  universities 
The  section  then  prescribes  the  penalty,  and  directs  the  printer  to  deliver  the 
[  571  1  copy  to  the  warehouse^keeper,  to  transmit  it  to  the  public  libraries;  and  then 
it  says,  that  if  any  proprietor,  bookseller,  or  printer,  or  the  warehouse-keeper, 
shall  not  observe  the  direction  of  the  act,  he  shall  mcur  a  penalty;  which 
meant,  perhaps,  that  if  the  proprietor  insisted  on  the  printer  not  doing  it,  he 
should  be  subject  to  the  penalty.  It  seems  to  us,  therefore,  that  connecting 
the  fifth  with  the  second  section  requiring  the  copies  to  be  delivered  to  the 
clerk  of  the  Company,  would  be  fettering  the  act  with  the  provision  made  eft* 
verso  intuitu^  We  need  not  advert  particularly  to  the  previous  acts  of  Car.S., 
which  seem  to  ns  to  be  so  far  only  material  to  be  called  in  aid;  the  object  of 
which  was  to  give  the  universities  copies;  nor  to  the  policy  of  them:  which 
only  show  that  this  was  a  matter  not  perfectly  new,  but  that,  under  former  sta- 
tutes the  universities  had  derived  similar  benefits.     But  we  must  particularly 

copies  of  the   whole  of  every  book  on  the  paper  upon  which  the  largeet  impreenon    is 
prioted,  together  wilh  all   the  maps  and  prints  belonging  to  it,  which  shall  beimblished 
since  the  act.  on  written  demand  at  pablisher's  abode,  in  1 2  months  after  pnblication,  un- 
der hand  of  Stationera'  Company's  warehoase- keeper,  or  the  librarian  of  the  British  Ma- 
seam,  Sion  College,   Bodleian  Library  at  Oxford,  the  pnblic  library  al  Cambridge,  the  li- 
brary of  the  fdcnlty   of  Advocates   at  Edinbnrgh,   the  libraries  of  the  four  nniversities  of 
Scotland,  Trinity  College  library,  and  that  of  tho  King's  Inns  at  Doblin.  or  so  many  of 
them  as  shall  be  respectively  demanded,  shall  be  delivered  by  tho  pabltaher  in  one  month 
after  such  demand  in  writing  as  aforesaid,  to  the  aforesuid  warehonae  keeper  for  the  time 
being,  which  he  is  required  to  receive  at  tho  hall  of  the  company,  for  the  use  of  the  libra- 
ry demanding  within  each  12  months,  and  most  deliver  tho  same  in  one  month  after  re- 
ceipt, for  the  Qse  of  the  said  library;  and  every  publisher  or  warehonse-ksoper  not  observ- 
ing the  directions  of  this  act  therein,   forfeits,  boMdesthe  valoe  of  the    11  printed   eopiesa 
the  sum  of  5/.  for  each  copy  not  delivered  or  received,  with  fall  costs  of  suit,  to  be  recov- 
ered by  the  person   or  persons,   body  politic   or  corporate,  proprietors  or  managers  of  tho 
library,  for  the  use  whereof  such  copv  ought  to  have  been  delivered  or  received,  in  action 
of  debt,  or  other  proper  action,  in  any  court  of  record  in  the  l.'nited  Kingdom.     The  copy 
of  every  book  demanded   by  the  British  Museum,   must  be  delivered  on  the  best  paper  on 
which  th^  work  is  printed  (a.  B.)\  and  it  seems,  that  one  copy  on- the  best  paper  must  bo 
delivered 'by  the  publisher  for  the  use  of  the  Museom,   tviihoot  demand  in  writing,  at  the 
time  entry  thereof  is  made  at  Stationcra*  Hall.  (s.  5.)     The  54  G.  3,   goes  on  to  enact, 
that  no  copies  of  a  second  or  subsequent  edition  of  any  such  work  so  demanded  and  deliv- 
ered as  oforesaid,  shall  bo  demanded,  unless  it  contains  additions  or  alterations  which  may 
be  printed  and  delivered  separately,  (s.  3.)     A  delivery    by  the  publisher  to   librarians  at 
any  library  demanding  itjtcopy,  who  must  give  a  receipt,  is  equivalent  to  a  delivery  by  the 
warehouse-keeper,  (s.  7)  ;dnd  such  warehouse-keeper  must,  every  three  months  at  farthest, 
transmit  to  sucli  librariand  correct  li.stH  of  all  the  books  entered  on  the  books  of  the  Com- 
pany; and  bein^  required  so  to  do  by   the  librarians  or  other  authorised  persons,  he  shall 
call  on  the  publishers  for  as  many  copies  as  arc  demanded  of  tliom.  (s.  6.)     The   limita- 
tion of  actions  tintkr  thi-f  net  i-*  fixed  at  12  mnnllis.  (h.  10.) 
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notice  tlie  acts  of  the  loth  Geo.  3.  c.  5r3,s,  6.  and  the  4l8t  Geo.  3.  c.  107.  s. 
6.  The  former  of  these  statutes  has  been  pressed  in  argument,  as  amounting^ 
in  its  recital  and  enactment,  to  a  declaration  Uy  the  legislatoro,  that  the  stat.  8 
Ann.  c.  \^  did  not  make  the  delivery  of  a  copv  to  the  universities  necessary, 
unless  an  entry  of  the  book  wa^  first  made  at  Stationers'  l^'all.  It  recited  that 
the  provision  in  the  statute  of  Anne  for  the  delivery  of  the  nine  copies,  had  been 
eluded  by  an  ihiperfect  entry  at  Stationers'  Hall  of  the  title  of  the' book;  and 
then  it  goes  on  to  mention,  that  no  person  shall  be  subject  to  the  penalties  in- 
flicted by  the  statute  of  Anne  (which  are  the  penalities  of  the  first  section  of 
that  act):  it  provides  that  the  title  of  the  whole  of  such  book  shall  be  entered, 
and  that  which  was  not  a  condition  precedent  before,  viz.  the  delivery  of  the 
nine  copies  to  the  universities,  they  now  make  a  condition  precedent  to  the 
party's  suing  for  the  penalties  under  the  first  section.  But  it  cannot  be  said 
that  this  right  of  the  universities  could  he  a  ected  by  this  act.  By  the  stat* 
ute  of  Anne  an  entry  had  heen  directed  to  be  made  to  guard  parties,  unaware 
of  the  publiration  of  books,  against  the  incurring  of  penalties  of  which  they 
^ere  unconsciou?<;  but  the  right  of  the  universities  to  a  copy  of  such  books 
could  only  bv  such  act  be  enforced  within  three  months;  which,  the  moment 
the  legislature  observed,  they  rendered  as  eHTectual  as  possible,  by  enacting 
that  the  title  of  every  volume  should  be  entered,  as  they  found  that  the  time 
limited  oflen  elapsed  before  the  universities  had  notire  of  more  than  a  single 
volume  being  published,  and  then  their  whole  remedy  was  at  an  end.  The  41 
G.  ^.  c.  107.  s,  4  which  was  oassedto  extend  to  Dublin  the  same  privileges 
as  existed  in  England,  has  been  likewii^e  relied  upon  as  i»eing  a  direct  legisla- 
tive interpretation  of  a  former  act.  imposed  by  the  legislature  in  a  subsequent 
act;  but  the  legislature  by  the  provisions  which  they  have  made,  only  seem  to 
have  apprehended  that  such  was  the  construction  of  the  ntatute  of  Anne.  On 
these  grounds,  we  are  of  opinion  that  a  copy  must  be  delivered,  without  an^ 
reference  to  the  act  that  it  has  been  urged  is  a  preliminary  step^ 
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BOOKS. 

Brooke  v.  Mili.iben.  M.  T.  i789.  K   B  fJ  T  R.  509.  Peoaltiss 

Action  on  the  \2  G,  I.  c.  .Sfi.  to  recover  penalties  which  had  been  incurred  JfJ  "**" 
by  the  defendant,  according  to  the  terms  of  that  act,  the  first  section  of  ^^i^h  J?~^3^i^ 
enacts,  that  it  shall  not  be  lawful  *o  import  or  bring  into  this  kingdom  for  tfale,  |^_  g^g^ 
any  book,  first  composed,  and  written,  and  printed  and  published  in  this  king- or  import 
dom  and  reprinted  in  any  other  place  whatsoever;  and  if  any  person,  knowmg  liooks,  cob 
the  same  to  be  reprinted  and  imported,  shall  sell,  publish, or  expose  to  sale  any  ^""y  *•  *• 
such  books,  and  pay  a  penalty  of  5/  and  double  the  value  of  the  books.t     Two '*•?*?*}. 

*  This  ia  e<sentialy  requ:^»'o,     Tlie  vender  of  a  pirate«l  wo-k  de*!troys  Ilicrary  property  f°     V^j 
as  much  as  a  publisher,  and  therefore  not  only  ire  penaltien  inflicted  on  those  who  print  and   .  *    ^     • 
import  books  protected  by  the   state  of  copyrifirht;  biit  they  who,  knowing  them  to  be  «'or"     j?^ 
prined  without  the  con^^enr  of  the  proprietor,'  will  venture  to  foU  them,  are  made  liable  tf»  SJ^^^lf- 
the  same  penalties  mentioned  in  8  Ann.  c   19.     But  it  was  fu  ther  provided,  that  nothing  in  V?^*?  * 
that  act  should  extend  to  prohibit  the   importing,  vending,  or  Helling  of  any  books  in  the  **  ",».  C. 
Greek,  Fj.itin,  or  any  other  foreign  lanirufi^e,  printed   beyond  the  seaB.     To  the  same  pur- 
pose is  the  57th  section'of  the  Htat.  M   Geo.  X  c.  20  which  increases  the  penalty  from   51. 
to  lOI,  and  allows  the  commissioners  of  customs  and  exci«e  to  reward  officers  for  seizing 
such  books.     In  it,  ia  anotlier  exception  on  the  reKtraint  of  importation,  that  it  shall  no'  ex- 
tend to  any  books  that  shiU  not  have  been  printed   in  lliis  kingdom,  within  20  years  before 
the  same  shall  have  been  so  printed  abroad. 

By  the  wording  of  these  statutes  it  seems  imm.iferial  whe  her  tlie  author's  eopyrigfat  is  ez 
tinct  t)r  not,  if  the  book  has  not  been  reprinted  in  Tngland  within  20  years. 

Printers  and  booksellers  may,  hoivever,  with  the  exceptions  above  mentioned,  export 
bonks  upon  condition  that  all  the  dutie^iupon  Oie  paper  an:!  bindings  have  been  paid;  provi- 
dod  that  if  the  books  are  written  in  the  latin,  Greek,  oriential,  or  not  them  languages,  then 
that  they  hwa  not  been  printed  mI  the  press  of  either  of  the  universities  of  Great  Britmn.  A 
drawback  is  allowed  of  the  duty  on  the  paper.  k     l     i. 

t  But  this  act  does  not  prevent  the  importation  of  any  book  inserted  among  other  dooIm, 
or  tracts  to  be  sold  therewith,  in  any  collection,  when  th«  trroalcst  part  ^^^*'^*'**  .*?"®S***? 
shall  have  been  first  composed  and  printed  abroad;  see  41  G.  3.  C.  407.  B.  7;  and  64  G,  a, 
c.  156. 
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86.  may  be  distinct  acts  of  sale  were  proved  on  the  same  day  — one  by  the  defendant  in  ihe 
iiicorred  on  morning,  the  other  by  his  wife  in  the  afternoon.  The  judge  decreed,  that  ibis 
^e  same  ^ngtjtuted  two  different  offences,  and  a  verdict  was  taken  for  the  plaintiff*  ac- 
rm^'  cordingly;  and  the  court  now  confirmed  his  opinion. 

phitrdT''  XI.    RELATIVfl  TO  THE  REMEDIES  FOR  A  PIRACY* 

may  either  (A)  By  Action. 

have  re  ^  1st.  For  penalties. 

*•'*"•  *°         The  author  of  a  work  which  has  been  printed,  may  maintain  an  action  of 
of  dl^  ft»r  ^^^^  ^^  recover  the  penalties  that  are  pointed  out  in  the  several  statutes  which 
any  penal    ^^^^  heen  afready  noticed^  as  passed  in  order  to  protect  literary  productions.* 
[  dlS"  ]  2d.  For  damages.'f 

ties  that  (a)   Considered  generally. 

may  be  in  BbckfordV.  Hood.  E.  T.    1798.  K.  B.  8  T.  R.   620. 

enrred,  or       Jq  ^^^g  action  the  question  was,  whether  the  statute  of  8  Anne,  inflicting 
j*  ™jj^*'**  penalties  for  piracy,  had  not  divested  the  author  of  all  common  law  remedies? 
tion  on  the^"^  ^^®  Court  were  of  opinion,  that  the  act  having  vested  the  right  of  proper- 
case  for      ty  in  the  author,  there  must  be  a  remedy  in  order  to  preserve  it.     ^low  we 
damages,     can  only  consider  the  action  for  the  penalties  given  to  a  common  informer  as 
Bat  the  for  an  additional  protection,  and  not  intended  to  oust  the  common  law  right  to 
mer  reme    prosecute  by  action  any  person  who  infringes  this  species  of  property,  which 
e  m'ta^r     ^^^^^  otherwise  necessarily  attach  upon  the  right  of  property  so  conferred, 
with  the     ^bore  a  statute  vests  property  in  a  party,  the  other  consequence  follows,  as 
remedy  by  of  course,  unless  there  be  a  special  provision  to  the  contrary,  which  is  not  in 
action.        thia  case,  because  the  penalties  are  wholly  inadequate ;  since  they  only  ope- 
rate as  a  punishment  on  the  offender,  and  afford  no  redress  to  the  party  in- 
jured, because- the  action  is  not  given  to  him,  but  to  any  person  who  choose  a 
to  aue  for  it.    . 

(6)  As  to  the  parties  to  the  action. 
A  private  STORAGE  v.  Loxgman.  H.  T.   ]788.  K.  R   MS   2  Campb.  ^7.  il. 

regulation  ^  question  was  raised  in  this  case  whether  a  party,  who  had  composed  a- 
tre^  thaTa  ^^^  ^^  ^®  ^"'^S  ^7  ^^^  ^^  ^^^  Italian  Opera  House,  where  a  rule  existed  that 
song,  writ  ^^  compositions,  instrumental  or  vocal,  made  expressly  for  performance  at 
ten  for  per  that  particular  theatre,  should  belong  exrlusively  to  the  house,  and  not  to  the 
formance  compositor,  could  recover  damages  for  a  piracy  of  such  composition.  The  ex- 
at  ^^At^l|^  istence  of  the  above  private  regulation  was  proved;  but  Lord  Kenyon  held 
be 'the  DfOD  *^**  private  regulations  could  not  control  the  statute  which  vested  the  proper- 
crty  of  the  ^Y  ^^  ^^^  composer. — Verdict  to  the  plaintiff*. 
[  674  ]  (c)  A  to  the  declaration. ^ 

establish  (<»  I)   When  the  action  is  brought  by  the  original  author ^ 

meni,  does-     •  The  penalties  ^vcn  by  the  statute  of  Anne  against  piracy  are,  that  every  offender  shidl 
not  divest    forfeit  the  book,  and  every  sheet,  being  part  of  it,  to  the  proprietor  of  the  copy  of  it,  who 
the  compo  shall  forthwith  damask  arid  make  wnste  paper  of  them;  (to  be  done  on  motion  to  the  Court; 
se^of  his     41  G.  3.  c.  107.  s.  I.)  and  fiiriher,  that  every   such  offender  shall  forfeit  Id.  (now  3d.  see 
eopyrigfat     41  G.  3.  c.  107.  s.  1.  and  34  G.  3.  c.  156.  g.  4.)  for  every  sheet  which  Bhall  be  found  in  hia 
in  oase  of    possession  either  printed  or  printing,   published,   or  exposed  to  sole,   one  moiety   to  the 
piracy.         <iue6ny  the  other  to  the  informer;  8  Ann.  c.  19.  s.  1.     That  no  person  may,  however  tfarouch 
ignorance  offend  against  thut  act,  none  of  its  penalties  can  be  enforced  on  any  one,  unless  the 
title  of  the  book  before  its  publication  be  entered  in  the  registry  book  of  the  Stationers*  Com 
pany;  41  G,  3.  c.  107.  s.  4.     If,  on  the  other  hand,  any  person  be  prosecuted  for  violating 
the  statute  of  Anne,  he  may  plead  the  general  issue,  and  under  it  give  any  special  matter  in 
evidence.     If  he  obtain  a  verdict,  or  tlie  plaintiff  be  nonsuited,  or  discontinue  his  action^ 
then  he  is  to  have  his  full  costs;  id. 

t  An  injanction  is,  however,  the  mode  most  nsaally  adopted  to  prevent  any  injury  ac- 
croing  to  the  proprietor  of  a  work,  the  copyright  of  which  is  infringed.     In  2  Atk.  144. 
Lord  Hardwicke  said,  that  the  question  of  a  sapposed  piracy,  by  making  an  abridgment; 
was  a  case  more  proper  to  be  examined  in  equity,  than  to  be  sent  to  law,  upon  account  of 
the  necessity  of  examining  and  comparmg  the  two  books. 

For  a  short  snmmary  of  the  proceedings  in  such  cases,  see  Godson  on  Patents  and  Copy- 
right, p.  862;  and  see  the  varioos  writers  on  the  practice  in  the  Equity  CoorU. 

t  For  precedents,  see  Petersdorff's  Index  to  Precedents  m  Civil  and  Criminal  Plead- 
«J»)p,  parvl.  tits.  «*  Books**  and  "  Copyright.*' 
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The  declaration  usually  commences — ^^' whereas- the  said  plaintiff  before 
and  at  the  time  of  the  committing  of  the  grievance  hereinafter  named  was  the 
auth<>r  and  proprietor  of  the  copyright  of  a  certain  bonk,  called,^  &c.  Should 
however,  the  plaintilT  complain  of  a  partial  piracy  only,  as  when  he  has  edited 
a  tormer  book,  with  additions  and  notes,  for  the  piracy  of  the  latter  of  which 
only  he  has  a  right  of  action  or  where  part  only  of  this  original  work  has  been 
pirated  by  the  defendant,  he  describes  himself  as  lawfully  entitled  to  and  hav- 
ing the  whole  right  of  printing  a  certain  book,  or  parts  of  a  certain  book,  call- 
ed/' &c. 

The  title  of  the  book,  for  the  piracy  of  which  the  plaintiff  complains,  should 
be  accurately  set  out,  as  a  variance  would  be  faial.  It  is  usual  to  ever  that 
the  book  was  published  within  14  years  last  past,  but  there  seems  to  be  no  ne- 
cessity for  that  averment,  as  the  stat.  54  Geo.  3.  c.  156,  gives  the  author  the 
right  of  suing  during  his  hfe;  and  if,  in  fact,  the^S  years  had  elapsed  before 
the  passing  of  that  act,  in  which  case  the  author  had  lost  his  copyright,  that 
would  be  matter  of  defence  for  the  defendant.  The  declaration  should  aver 
^^  that  the  plaintiff,  being  author  or  proprietor  before  the  committing  of  the 
grievance,  for  the  redress  of  which  the  action  is  brought,  had  printed  and  pub- 
lished for  sale  divers,  to  wit,  5000  copies  thereof."  If  the  plaintiff  sues  for 
the  damages  he  has  sustained  from  the  loss  of  the  sale  of  a  certain  number  of 
copies  of  his  work,  that  averment  is  indispensable.  But,  as  it  has  been  alrea- 
dy observed,  that  an  author  having  a  common  law  property  in  his  manuscript, 
irit  has  been  surreptitiously  obtained  and  published,  he  may  maintain  an  ac- 
tion for  the  injury;  in  such  case,  therefore,  it  is  obvious  that  that  averment 
fliiould  be  omitted,  and  the  actual  fact  stated. 

The  statutes  having  declared  as  offences,  ^^  the  printing,  re-printing,  or  im- 
porting of  any  book,  without  the  consent  of  the  proprietor  first  had  and  obtain- 
ed; or  the  selling,  publishing,  exposing  to  sale,  or  having  in  his  possession, 
fany  book  without  the  consent  of  the  proprietor  first  had  and  obtained,  know- 
ing such  book  to  have  been  printed  or  reprinted  without  the  consent  of  the  pro- 
prietor,^ a  count  should  be  framed  on  each  of  these,  according  to  the  tnith« 
The  declaration  should  negative  any  consent  given  by  the  plamtiff  to  the  de- 
fendant to  print  or  publish  his  work,  for  the  offence  prohibited  by  the  sta- 
tute is  the  printing,  publishing,  Sec;  without  the  author^s  consent.  But  though 
the  act  of  8  Ann.  c.  19.  requires  that  that  consent  should  be  in  writing,  it  is  not 
usual  so  to  state  it;  and  it  seems  to  be  sufficient  to  say,  ^^  that  the  book  com- 
plained of  had  been  before  that  time  wrongfully  and  injuriously  copied  from 
the  said  hook  of  the  plaintiff,  without  his  consent."  The  last  averment  in  the 
declaration  is  as  to  tne  dama^res  Thess  are  usually,  the  loss  of  the  saleof  aa 
many  copies,  which  the  defendant  has  sold,  and  which  the  plaintiff  otherwise 
would  have  done.  1  ^'^5  j 

(6  1 )  Wken  the  action  is  brought  by  on  assignee  of  the  copyright. 

When  the  plaintiff  is  assignee,  he  describes  himself  in  the  declaration  as 
proprietor  only.  In  other  respects,  the  declaration  does  not  vary  from  its  lan- 
guage when  the  original  author  sues. 

(d)  jis  to  the  subsequent  pleadings. 

The  subsequent  pleadings  are  the  same  as  in  other  cases.  The  general  plea 
iff  not  guilty,  under  which  issue  the  defendant  may  avail  himself  of  any  defence 
the  law  allows  him,  without  specially  pleading  it.  The  time  limited  for  bring- 
inir  actions  of  this  nature  being  \2  months,  such  fact  may  be  taken  advan- 
tiiieon  E^'^*?^ 

{e)As  to  th^  evidence,  ™^l^*  fo, 

(a  1)  On  the  part  of  the  platntiff.  waJof  tha 

1.  The  plaintiff  must  give  evidence  of  what  is  contained  in  his  declaration,  plaintiff  *f 
He  must  show  that  he  is  the  author  or  proprietor  of  the  work.  If  that  he  is  being  enti 
author,  he  must  produce  the  manuscript,  and  prove  his  hand-writing  or  that  ofted  to  the 
his  amanuensis.  If  that  he  is  merely  the  propritor,  he  must  show  who  »*  ***®  [J[^\york, 
author,  and  deduce  his  title  from  him.  A  copy  of  the  plain'ifTs  book  must  be  ^^  .j  ^^ 
produced;  and  if  potes  and  additions  are  the  pubject  matter  of  the  action^  evi-  ^  ihawa 


that  a  plim  dence  Bhould  be  adduced  of  surh  improvements.     The  work  of  the  pirate  most 
«y  has  ta     ^ext  be  produced,  and  it  must  he  shown  that  a  piracy  has  been  committed  or. 
keo  place.  ^^^  plaintift  in  the  particular  mode  which  has  been  described  in  the  declara- 
tion; such  as  printing,  or  reprinting  of  it,  or  exposing  it  tn  sale,  without  his 
consent. 

2.  Carey  v  K-Ansi.RY  E.  T.  1802.  K.  B  I  Esp.  IG9. 
Bat  a  dec  The  plaintiff  declared  in  this  case  for  the  infringement  of  a  certain  book, 
tantion  for  ol aimed  by  the  plaintiff  as  pro'>rictor  The  work  in  question  was  an  itinerary, 
ft  geoeral  or  book  of  roads,  and  the  plainti  T  proved  that  he  had  been  engaged  fi>r  some 
PJ^j^y.^'*  years,  on  the  part  of  the  directf*rsof  the  post-'ffire,  tor  the  purpose  of  ascer- 
rapported  taining  the  correct  distances  ^f  the  roads  and  had  compiled  his  work  from 
by  evi  those  surveys  It  was  shown  in  evidence  that  errors  existed  in  the  plaintiffs 
^eiice  df  book  in  two  mistakes  with  res'^ect  to  the  si^^ns  of  inns,  and  that  that  the  same 
the  inaer  errors  were  carried  into  the  defendant's  work,  and  an  inference  therefrom  was 
tton  in  it  of  attempted  in  proof  of  the  fact  of  piracy  by  the  defondnnt.  ut  lord  Ellenbo- 
the  oriffinal  ^^^^^  thought  the  evidence  insufficient  to  that  end  observing,  that  a  person 
work.*  might  extract  portions  of  an  original  work  and  incorporate  them  with  his  own, 
I  676  ]  without  being  guilt  v  of  le^^al  piracy;  and  'hat  the  copying  of  errors  in  descrip- 
tion was  but  making  use  of  an  incorrect  dictionary.! 

(b  1)  On  Ihc  pari  of  {he  d  findnnt. 
The  evidence  on  the  part  of  the  defendant  must  accord  with  the  nature  oi 
the  defence.  He  may  prove  Miat  the  plainti  f  is  not  the  author  ot  the  hook,  by 
■hewing  who  the  real  uuth'^r  is;  or  that  it  existed  prior  to  the  time  the  plain- 
tiff's claim  was  stated  to  enure;  or  that  he  printed  or  puMi.«»hrd  the  book  in 
question  witlvm^  the  plaintiff's  consent  but  in  this  case  strict  evidence  of  the 
consent  is  required,  vide  ante^  p.  567.);  or  the  defendant  may  set  up  a  title  in 
himself,  bv  showing  that  a  legal  assignment  (rUla  anie^  p  607  )  hasHieen  made 
to  him  The  defendant  mav  al«^o  show  'hat  the  WTding  and  arrangement  of 
his  work  is  suhstantiallv  di  "crent  from  the  plaintiff's,  though  the  subject  is  the 
i^ame;  or  that  if  to  a  certain  extent  it  is  assimilated  to  the  plaintiff's,  that  it  a- 
rises  fronv the  nature  oTthe  sui>iect,  as  from  their  both  being  histories,  diction- 
iirieg,  road  books,  &c.;  r'l  le  ajit  ,  p*  .5>'2-3.  or  he  may  show  that  the  plainti  's 
work  is  of  a  libellous,  indecent,  or  improper  nature;  ride  ante,  p.  .5o7.  The 
defendant  may  also  show  that  the  terms  for  which,  by  law,  a  copyright  is  vest- 
ed, has  expired;  ride  anff,  p.  .536.  and,  lastly,  he  may  rely  on  the  time  within 
which  actions  should  be  instituted  not  having  been  attended  to;  vide  atde,  p. 
S75. 

(f)  Ah  in  fhf  'lamrifrcs. 
HfMEv  Dat.e.  M\  T-  in03  K.  !^.  MS.  2  Campb.  ^8.  d. 
Th«  gnm        It  was  urged  in  defence  to  an  nation  for  pHicy  of  a  song,  of  which  the  plain-» 
libelloof  naiiff  ^^g  proprietor,  that  th^  soni;  wa*^  a  <rrns«5  !i!)el  on  the  public  justice  of  the 
work  is       country.     Lord  Ellenbornugh  said,  thatth  Miuh  the  Court  of  Chancery  would 
good  ^^^  grant  an  injuTirtion  in  case   if  g*  ohm  ijnni»ralify,  it  couhl   not  influenco  the 

ground  for  decision  of  a  court  of  law:  that  he  w*  uld.  however,  recommend  to  a  jury  to 

m  redaction  give  no  damage's,  if  a  publication  appeared  tn  be  of  a  grossly  immoral  tendencv. 
«f  the  dam  f^)  ^,  ^^  /|,^  ^^3^, 

tStfiJJ!!mtt      ^^^  verdict  is  given  for  the  nlainfiff,  he  is  entitled  to  double  costs;  but  if  he 
^fpiraey.     ^discontinue,  or  is  nonsuited,  the  costs  are  to  be  allowed  to  the  defendant;  sec 
54  Geo.  5.  c.  156.  s.  4, 

•  In  the  next  place  the  nature  of  the  injury  mast  be  proved.  The  damages,  it  has  been 
Men,  ante,  p.  674.  are  genptally  regulat'  d  by  ihe  numtier  of  copic.<«  which  are  proved  to 
ba^e  been  sotd.     Any  other  fact'^  :i  ay  of  coarup  be  proved  in  nggravaiion. 

t  Farther  proof  ia  often  given,  as  Uiat  pjirisof  the  first  work  were  used  at  the  prww  where 
theaecond  wa«  bein^  printed,  :>nd  »hat  the  niteraion  ttapplied  in  manoncript  waa  merely 
•oloarable;  ^ee  Godson  on  Pai.  nts  and  rop3ri«i!i»,  287  So  some  circuniflianccs,  which 
would  ahow  that  the  wwrka  would  not  in  nil  probability  have  been  nimilar,  hot  bv  the  one 
being  copied  from  the  otber,  («s  when  in  two  r.^k•nda^^  ih  porKon?  of  the  name  of  Smith* 
wore  arranged  in  the  same,  tint  not  alphaboiirsil,  order  of  their  Christian  oaipes;  12  Vc«. 
.a71 ;  17  id.  425,,)  is  good  presumptive  evidence  of  piracy. 
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iRothUQ/t*     See  tit.  Ship  and  Skipping.  [  571  1 

1.  Rex  v.  Arnold.  T.  T.   179:3.  K.  B.  Nol.  Rep.  58^;  S  T.  5  T.  R.  353. 

S.  P.  R  \  V.  MuoR.  T.  T   1792.  K.  B.  4  T.  R.  750. 
This  was  a  conviction  c.gainst  the  buyer  of  corn  by  a  measure  different  from  The  forfeic 
the  Winchester  measure,  op  the  2*2  and  23  Car.  2.  c.  12.     The  stat.  22  Car  vra  for  bay 

2.  c.  8.  s.  2,  imposed  a  penalty  of40fi.  on  persons  guilty  of  such  an  offence i  ing  co™  by 
find  tbe  ^22  and  23  Car.  2.  c.  12.  s.  2.  afler  reciting  the  former  one,  enacts,  '^  '^^{j®^ 
**  that  every  person  who  8ha41  buy  or  sell  anv  corn  in  any  other  manner  than  vviocImm 
as  is  by  that  act  directed,  shall  forfeit  and  lose,  besides  the  penalty  appomted  ter~mea<nire 
by  the  former  act,  all  corn  bought  or  sold  contrary  to  the  act,  or  the  value  is  40#,  be 
thereof"     it  was  objected,  1st,  that  the  defendant  was  convicted  in  (he  penal- "ides  tho 
ty  of  40s  besides  the  value  of  the  com,  whereas  he  was  only  liable  to  the  latter  ▼■!■«•  *»d 
penalty,  which  is  inflicted  by  the  22  and  2.^  Car.  2.;  and  2d,  that  the  ft.uant  ty  "j^^JJ^'^^ 
of  corn  bought  was  not  sufficiently  ascertained  in  the  information,  it  heing  in- ^^  ^^  ^ 
merely  described-  to  a  cerfnin  quantify  containing  divfrs,  to  trit  15  bushels.     But  uui  qaanti- 
the  Court  said,  in  order  to  deride  this  case,  we  have  only  to  look  at  the  very  ty  of 
words  of  the  sfatute  22  and  23  Car.  2.  which  expressly  subjects  the  buyer  to  "heat,  to 
both  the  penalties;  for  it  is  thereby  enacted,  that  the  buyer  shall  forfeit  and  lose  }^^i    *   . 
the  value  of  the  com,  besides  the  penalty  inflicted  by  the  former  act     *And^^j^*||" 
with  regard  to  the  objection,  that  the  quantity  is  not  sufficiently   ascertained,  certaiii. 
and  information  before  two  magistrates  need  not  be  more  particular  than  an  in- 
formation filed  in  this  court;  and  in  the  latter  case  an  allegation  that  the  de- 
fendant bought  a  certain  quantity  of  wheat  containing,  to  wit,   15  bushels, 

would  be  sufficiently  certain.     See  5  Geo.  4.  c.  74;  6  Geo.  4.  c.  58. 

2.  WiLsopi  V.  SiTTTON.    E.  T.  179-1.   Ex.  2  Anst.  444.  Under  the 

In  an  action  on  the  31  Geo.  3.  c.  30.  ao^ainst  the  searcher  of  the  customs,  31  Geo  8. 
for  refusing  to  give  the  plaintiff  a  certificate  to  entitle  him  to  the  bounty  OD  the  ^*  ^  ^^ 
exportation  of  corn;  it  appeared  that  the  plaintiff  gave  notice  to  the  defendant  °™*^^^ 
that  he  was  going  to  ship  a  quantity  (1 100  quarters^  of  British  wheat,  on  that  ^ere  ship 
day  the  new  average  was  to  be  hung  up  at  the  custom-house  from  the  returns  ped  in  time 
of  the  week,  and  a  considerable  rise  in  the  price  was  expected  to  appear;  soon  to  get  the 
afler  this  notice,  the  average  price  was  fixed,  and  was  such  that  the  exporta- ^^'J^lJ 
tion  of  corn  was  merely  permitted,  but  no  bounty  demandable  upon  it.     ^®  Jion  to**  hln 
had  freighted  a  vesst^l  onlv  half  an  hour  before  giving  notice  of  his  intention  to  ii,^  p,^  ^f 
export,  and  freighting  was  conditional  if  the  corn  could  be  exported  with  theterwards, 
bounty.     The  ship. was  not  then  in  a  situation  to  receive  the  whole  quantity, the  whole 
being  under  repair;  the  rest  of  the  corn  was  not  put  on  board  until  ten  daysaf-   ^  ^78  ] 
terwards.     On  ibis  evidence  it  was  left  to  the  jury  to  say,  whether  this  was  a<l«"t**y 
bona  fide  beginning  to  ship  corn  with  intent  to  ship  the  rest  at  a  subsequent  P"^^" 
timer     The  jury  found  for  the  plaintiff:  and  or  motion  to  set  it  aside,  the  court  enjitij^to 
said,  this  case  appears  to  be  a  mere  attempt  of  this  trader  to  entitle  himself  to  the  bonnty 
the  bounties;  and  the  only  question  is,  whether  he  has  been  able  so  to  do? — 
The  bounty  is  meant  to  encourage  exportation  when  the  corn  is  under  a  cer- 
tain price,  and  when,  but  for  the  bounty,  exportation  would  not  take  place  to 
the  same  extent.     The  getting  the  bounty,  is  considered  by  tbe  act  as  a  fair 
object   to  the  trader  in  determinuig  whether  he  will  export  or  not;   and 
it  is  not  necessary  that  he  should  appear  to  have  had  an  intention  of  ex- 
porting independent  of  it.     Here  the  trader  has  made  that  a  condition  in  freight- 
ing the  vessel,  he  exports  if  he  can  get  tbe  bounty,  not  otherwise.     This  seems 
perfectly  fair,  and  the  very  intmtion  of  the  act  of  parliament.     It  is  admitted 
that  the  shipping  one  bushel,  if  done  in  the  course  of  shipping  the  whole,  would 
be  a  good  commencement  within  the  meaning  of  the  act,     Bnt  the  having  the 
rest  ready  to  follow  immediately  is  only  a  cirrumtitance  of  evidence  to  show 
the  intention  with  which  the  first  bushel  is  put  on  board;  the  intent  to  ship  the 
whole  quantity  at  a  subsequent  period,  may  equally  well  appear  from  other 
circumstances;  and  if  it  be  a  shipping  at  aiiy  subsequent  time,  or  at  detached 
times,  within  20  days,  it  is  good. — Rule  discharj^ed . 
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9.  BoRSBiE  V.  MnivRo.  T.  T.  1806.  K.  B.  9  Smith,  565. 
Bat  under        The  44  Geo.  2.  c.  10.  enacts,  (hat  "the  several  and  respective  bounties 
?**1o'*^  granted  by  this  act  apon  wheat,  barley,  rye,  oats,  peas,  and  beans;  and  opoo 
bonnty  wM*^^  meal  of  barley,  rye,  and  oats,  respectively,  shall  be  regulated  and  paid  ac- 
dae  on  the  ^^^E  ^^  ^^^  respective  average  prices  ascertained,  according  to  the  provisioiis 
exportation  of  this  act.  of  foreiffn  wheat,  barley,  rye,  oats,  peas,  and  beans  in  London, 
of  foreign    which  shall  be  published  in  the  London  Gazette,  in  the  third  week  after  the 
®®™» '*"**"  entry  of  the  wheat,  barley,  rye,  oats,  peas,  or  beans,  or  any  such  meal  as 
price  wM^  aforesaid,  upon  which  any  bounty  is  claimed  under  this  act.*'    This  was  an 
pnbliahed    action  to  recover  of  the  defendants  the  bounty  on  the  importation  of  688  quar- 
•8  provided  ters  of  foreign  rye,  imported  in  the  George,  Norman,  from  Riga,  into  the  port 
by  tbe  tot  of  Newcastle.     It  appeared  that  the  collector  and  comptroller  of  the  port  grant- 
ed a  oertifioate  that  the  rye  was  merchantable,  and  weighed  the  quantity  spe- 
cified; but  that  no  average  price  had  been  ascertained  according  to  the  provi- 
sions of  the  act  of  foreign  rye  in  London,  or  published  in  the  London  Gazette 
in  the  third  week  afler  the  said  entry.     The   Court  held  that,  as  tbe  clause 
which  gave  the  bounty  required  that  the  averase  price  should  be  gazetted,  if 
there  were  a  failure  in  that  particular,  from  whatsoever  cause,  the  plaintiffs 
could  not  be  entitled  by  law  to  demand  the  bounty  -  -Judgment  for  defendant. 
I  579  ]     4.  Anon.  M.  T.  1771.  K.  B.  Lofft.  72.  S.  P.  Moody  v.  SuRBinoa.  H.  T. 

1796,  K.  B.  2  Esp.  6133. 
^^^  1^  On  a  question  respecting  a  toll  for  corn,  it  was  disputed  whether  malt  was 

conT  ^^  ^^  considered  as  corn.     Lord  Mansfield,  C.  J.,  thought  it  was  in  the  na- 

ture of  flour,  and  being  manufactured  and  taking  the  denomination  of  malt,  it 
could  not  be  deemed  com.  But  on  a  motion  for  a  new  trial  on  the  ground 
that  the  legislature  in  acts  of  parliament  have  constantly  considered  malt  as 
com,  the  Court  made  the  rule  absolute. 

COtOQS.     See  tits.   Tiihes. 

CorntoalL     See  tit.  Mine. 

ISOtOtl^t.     See  tits.  Dtodatid;  Mandamtu, 

I.  RELATIVE  TO  THE  DIFFERENT  KINDS  OF  CORONERS. 

A)  Op  the  countv,  p.  681. 

B)  VERGE,  p.  58h 

C)  ADMIR4I.TT,  p.  581. 

II.  RELATIVE  TO  THE  QUALIFICATION  OF,  p.  681. 
IIL  REI^TIVE  TO  THE  APPOINTMENT,  ELECTION,  SWEAR- 
ING, AND  DURATION  OF  THE  CORONER'S  OFFICE, 

(A)  As  TO  THE  APPOIN'TMENT  OF. 

I .  By  vifiut  of  office^  p,  582.     2.  By  charts,  p.  682.     3,  By  election  o/)p,  682. 

(B)  As  TO  THE  SWEARING  OF,  p.  583. 

(C)  As  TO  THE  nURATION  OF  IN  OFFICE,  p.  584. 

IV,  RELATIVE  TO  THE  DUTY  OF  THE  COUNTY,  p.  684. 
V.  RELATIVE  TO  THE  DUTY  AND  AUTHORITY  OF  COR- 
ONER. 

(A)  To  ACT  WITHIN  THE  JURISDICTION,  p.  584. 

(B)  To  TAKE  f  IV QUESTS. 

(a)  In  general,  p.  586.     (b)  As  to  the  definition  of  offences  over  which  he 
has  power. 

See  tits.  Abortion,  Assault  and  Battery,  Bastard,  Duelling,  Escape,  Homi- 
cide, Manslaughter,  Murder,  Riot,  Treason,  Unlawful  Assembly. 
n[  680  I        (<^).  By  whom  to  be  taken  when  there  are  several  coroners,  p.  586.     (d) 
Within  what  time  to  be  taken,  p.  586.     (e)  To  summons  jury  and  witaesaes, 
p.  586,     (/)  To  view  the  body,  p.  587.     (g)  Of  the  oath. 

].  BywtineBsea^  p,  587.     2.  By  interpreter y  588.     3.   Qn  voire  dire^  p,  588- 

(h)  To  examine  witnesses  and  receive  evidence* 

1.  Ingentralyp,  588.    2.  Peers,  See  tit.  Peers.    3.  Jftos.  See  tit.  Jewl?^ 
4\   Quakers,  See  tit.  Quaker, 
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(t)  Ta  adjourn  the  inquest,  p.  ">89.  ( j)  To  attend  to  the  form  of  the  inqui- 
sition, p.  589.  {k)  To  take  recognizances,  p.  589.  (/)  To  issue  warrants  for 
apprehension,  and  to  commit  to  prison,  p  589. 

(C)  To  RBTITRN  INQUISITIONS,  p.  690. 

(D)  To  EXECUTE  PROCESS,  p.  590. 

(E)  To  INQUIRE  OF  TREASURE  TROVERS,  p.  590. 

(F)  To  HEAR  APPEALS,  p.  591. 

(6)  Over  outlawries,  p.  691. 
VI.  RELATIVE  TO  THE  RIGHTS  OF  CORONER. 

(A)  Topees,  p.  591. 

(B)  To  appoint  a  deputy,  p.  69^. 

,  VII.  RELATIVE  TO  THE  LIABILITIES  OF  CORONER. 
(A)  For  misconduct,  p.  593. 

(B)  acts  op  CO'CORONER,^p.  694, 

(C)  To  R£  REMOVED,  p.  596. 

VIII.  RELATIVE  TO  THE  VERDICT,  p.  596. 

IX.  RELATIVE  TO  THE  PUBLI   ATIOV  OP  FROCEEDINGS 

BEFORE  A  CORONER,  p.  595. 

X.  iRELATIVE  TO  THE  AMENDMENT  AND  QUASHING  OF 

INQUISITIONS  TAKEV  BEFORE  A  CORONER,  p.  396. 

XI.  RELATIVE  TO  THE   FORFEITURE  OCCASIONED  BY 

THE  ACCUSED  ABSCONDING,  p.  597 
XIL  RELATIVE  TO  THE  PROCEEDINGS  FOR  PREVENTING 
THE  CORONER  TAKING  HIS  INQUEST,  p.  5i8. 

XIII.  RELATIVE  TO  THE  ADMISSIBILITY  OF  PROCEEDINGS 

TAKEN  BEFORE  A  CORONER,  p.  598. 

XIV.  RELATIVE  TO  THE  PROCEFDINGS  ON  THE  DEATH  OF, 

p.  600. 

I.  RELATIVE  TO  THE  DIFFERENT  KINDS  OF  CORONERS.*   t^^l  ] 

(A)  Of  the  county. 

The  3  Edw.  1.  c.  10.  enacts  that  in  all  shires  a  sufficient  number  of  mei^ 
shall  be  chosen  to  acts  as  coroners.  No  precise  number,  however,  is  requir- 
ed. In  some  cottnties  there  are  six,  in  some  four,  and  in  others  only  one,  or 
two;  sea  S  Inst  175;  F.  N.  B  163  In  Middlesex  there  are  two.  And  by 
the  34  and  35  Hen.  8.  c.  26.  in  each  county  ih  Wales  and  Chester  there  shall 
be  two;  see  also  1  Hale,  P.  C.  56. 

(B)  Of  the  verge, 

By  the  33  Hen.  8.  12.  all  inquisitions  upon  view  of  persons  slain  in  any  pa]a<- 
cea  or  bouses  of  the  king  shall  be  taken  by  the  coroner  of  the  houviehold,  with- 
out any  assiiitance  of  the  coroner  of  any  shire,  by  12  or  more  of .  the  yeomen 
officers  of  the  king's  household,  returned  by  the  two  clerks  comptrollers,  the 
clerks  of  the  check,  and  the  clerks  marshal,  or  one  of  them,  on  the  coroner's 
pfecept  to  them;  see  4  Co.  46.  b.  But  if  the  same  person  be  coroner  of  the 
verge,  and  also  of  the  county  at  large,  an  inquest  taken  before  him  shall  be 
good;  see  4  Co.  47.  a. 

(C)  Op  the  admiralty. 

Coroners  of  the  admiralty  are  those  who  take  inquests  of  deaths  arisiiig  up- 
on the  high  sea;  see  2  Hale,  P.  C.  64. 

*  The  word  corooor  is  derived  from  corona,  because  he  is  an  officer  of  the  crown  who 
holds  pleas  of  things  conceniing  the  crown;  2  Inst.  '31,  It  seems  questionable  whether  the 
origin  of  coroner  is  later  or  coeval  with  that  of  the* sheriff;  see  Bacon  of  Government,  66; 
Umf.  on  Coroner,  2.  Nevertheless,  it  is  an  office  of  great  antiquity,  and  he  is  more  the  ser- 
vant or  officer  of  the  king  than  the  sheriiT.  It  is  evident  he  was  nn  officer  in  Alfred's  time, 
for  the  king  punished  with  death  ajud^e  for  sentencing  a  party  to  sufTor  death  upon  the  co- 
roner's word,  Without  allowing  the  delinquent  liberty  to  traverse;  Bacon  on  Government, 
6G.  And  Doddridge,  J.  says,  the  office  of  coroner  is  so  ancient,  that  its  commencement 
is  not  known;  3  Buut.  176;  however,  the  introduction  of  a  coroner  seems  coeval  with  the 
sheriff*,  or  the  ancient  writs  for  the  election  of  sheriff  could  not  have  been  directed  to  the 
cofoaer;  see  Gilb.  Hist,  of  Excheqticr.- 
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II.  RELATIVE  TO  THE  QUALIFICATION  OF  CORONER. 

Formerly  no  person  was  eligible  to  the  apfxuntment  <>f  coroner  under  the 
degree  of  a  knight;  see  S  Edw.  I.e.  10;  4  Inst.  ^71.  And  by  the  14  Ed.  3. 
s.  1  c«  8.  no  coroner  shall  be  chosen,  unless  he  has  land  in  fee  sufficient  to 
answer  to  all  manner  of  people,  and  be  of  sufficeint  ability  and  knowledge  to 
do  his  office;  see  *2  Inst.  176.  And  where  a  common  merchant  was  chosen  a 
coroner,  he  was  removed,  on  the  ground  that  he  was  commurUs  mercalor;  sec 
[  [  583  ]  2  Inst.  32.  But  his  being. mtntu  tdonettf,  is  no  ground  for  his  discharge;  F.  N. 
B.  163. 


Ill,  RELATIVE  TO  THE  APPOl  "^TME NT,  ET  ECTION,  SWEAR- 
ING, AND  DURiVTION  OF  THE  CORONER'S  OFFICE. 

(A)    As  TO  THE  APPOINTMENT. 

1.  By  virtue  ofofjice. 

The  chief  justice  of  the  King's  Bench  is,  by  virtue  ol  his  office,  principal 
coroner  of  England;  see  4  Co.  Rep.  57.  The  other  judges  of  that  court  are 
soTereign  coroners;  ^ee  4  Inst  1 73. 

2.  By  charter. 

The  lord  mayor  of  London  is  by  charter,  18  Edw.  4.,  coroner  of  London, 
Thebbhop  of  Ely  also  has  power,  by  charter  Hen.  7,  to  make  coroners,  and 
there  are  coroners  of  partir^ular  lords  of  franchises  and  liberties,  who  by  char- 
ter have  authority  to  create  their  own  coroners  themselves,  especially  in  the 
jurisdiction  of  the  admiralty,  as  well  as  that  of  the  verge;  see  1  Hale^  P.  C 
52;  4  Rep.  57;  1  Com.  384, 

3.  By  election  of. 

The  coroner  of  the  county  is  chosen  by  virtue  of  the  king's  writ,  de  corona' 
tore  eligendo^  directed  to  the  sheriff,  commanding  him  in  full  county,  and  with 
the  assent  of  the  same,  to  elect  a  person  coroner,  who  best  knows,  and  can  at- 
tend to  the  duties  of  the  office;  see  stat.  of  West.  1.  c.  10;  8  Edw.  3.  c  6. 
No  perflone  btft  freeholders  have  a  right  to  vote  at  such  elections;*  sec  2 
Hawk.  P  C.  c.  9.  s.  6.  10. 

*  And  by  68  Geo.  8,  c.  96,  aAer  reciting,  that  whereas  there  are  no  sufficient  regnlatioiM 
for  the- election  of  coroBeisfor  counties,  it  l<i  enacted  th.-it,  upo**  every  ftiection  to  be  made 
of  nay  eoroner  or  coroners  of  any  coonty  in  Fngland  and  Wales,  the  «heriff  of  the  coaniy 
where  sach  election  shall  be  made  shall  hold  his  coanty  coart  for  the  same  election  at  tfaie 
moat  usual  place  or  places  of  election  of  coron«*r8  within  the  said  coonty,  and  where  the 
same  have  mostnsaally  been  held  for  40  years  last  past,  and  shall  therr  proceed  lo  election 
at  the  next  ooonty  conrt,  nnless  ihe  same  fall  ont  to  be  held  within  six  days  after  the  re- 
ceipt of  the  writ  de  eronat&re  elif^endo,  or  opon  the  same  day,  and  then  shall  adjoom 
the  same  oovt  to  some  convenient  day,  not  exceeding  14  days,  giving  ten  days^  notice  of 
the  time  and  place  of  ele<*tion ;  4tnd  in  case  the  said  election  be  not  determined  spon  the 
view,  with  the  consent  of  the  freeholders  there  present,  but  that  a  poll  shall  be  dentanded 
for  determination  thereof,  then  the  said  sberifT,  or,  in  hid  ahsence,  his  ouder  sheriff,  with 
sach  others  as  shall  be  deputed  by  him,  shnll  forthwith  there  proceed  to  take  the  said  poll, 
in  some  public  place,  by  the  same  sheriff,  or  his  under  sheriff  as  aforesaid  in  his  absence, 
or  otbem  appointed  for  the  taking  thereof  as  nforesaid;  and  every  such  poll  shall  com- 
moaee  upon  the  day  upon  which  the  same  shall  be  detnanded,  and  be  duly  and  regnlarl  j 
proceeded  in  from  day  to  day  (Sundav  excepted)  until  the  ••ame  be  finished;  bat  so  an  that 
no  poll  for  such  election  shall  continue  more  than  10  days  at  most  (Sundays  excepted)* 
and  the  said  poll  shall  be  kept  open  seven  honr^  at  the  Ie."st  each  day,  between  the  honni 
of  nine  in  the  morning  and  five  at  night.  And  for  the  more  due  and  orderly  proceeding  in 
the  said  poll,  the  said  tiheriff,  or,  in  his  absence,  his  under  sheriff,  or  such  as  he  shall  de- 
pute, shall  appoint  such  number  of  clerks  as  to  him  shall  seem  meet  or  convenient  for  tho 
taking  thereof;  which  clerks  shall  all  take  the  said  poll  in  tho  presence  of  the  said  sheriff, 
or  his  under  sheriff,  or  such  as  he  ^hatl  depute,  and  before  they  begin  to  take  the  said  poll, 
every  clerk  so  appointed  shall,  by  the  said  sheriff  or  his  under  sheriff,  or  such  as  he  shall 
depute  as  aforesaid,  be  fiworn  truly  and  indifferently  to  take  the  same  poll,  and  to  set 
down  the  names  of  each  freeholder,  and  the  place  of  his  abode  nnd  freehold,  and  the  name 
of  the  occupier  thereof,  and  for  whom  he  shall  poll,  and  to  poll  no  freeholder  who  is  not 
sworn,  if  reouired  to  bo  sworn  by  the  candidates  or  either  of  them,  and  which  oaths  of  the 
said  clerks,  the  said  sheriff  or  his  under  sheriff,  or  such  as  he  shall  depute,  are  hereby  em- 
powered to  administer;  and  the  sheriff,  or,  in  his  absence,  his  under  sheriff  as  aforesaid, 
shall  appoint  for  each  candidate  such  one  pemon  as  shall  be  nominated  to  him  by  each 
candidate,  to  be  inspector  of  every  clerk  who  shall  be  appointed  for  taking  the  poll;  and 
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(B)   As  TO  THE  SWEARIIVG  OF.  f   583    | 

Immediately  afler  the  coroner  has  been  elected,  he  is  to  be  sworn  before  The  ooro 
the  sheriff  to  the  due  execution  of  his  >fiice;  see  2  Hale,  P.  C.  55,  ■•f**  *P 

(C     As  TO  H^S  PURaTJOV  I\  OFFICE,  l^'Aftd^l 

JPer  Cur,  The  coroner  is  chosen  by  the  county,  and  therefore  his  office  doe*  I  4 

not  determine  by  the  demise  of  the  king.  t«inin«  bj 

__  1^^  death  o - 

IV.  RELATIVE  TO  THE  DUTY  OF  THE  COUNTY.  the  King.*^ 

Anon.  E.  T.    170i.  K   B.  7  Mod    10.  It  ii  indict 

Holt,  C.  J.      It  is  a  matter  indictable  to  bury  a  man  that  dies  of  a  violent  *hle  to  ba 
death,  before  the  coroner^s  inquest  have  sat  on  him.     See  2  Hawk.  P.  C.  c.  9.  ^^  "?" 

V.  RE  ATIVE  to  the  DUTY  AND  AUTHORITY  OF  CO-    J^JSTU 

RONERS+  fore  in 

(A)  To  ACT  WITHIN  HIS  irRfsDicTroN.  qe«it.t 

I.  At  wood's  CASE.    1674.  K.  B,  Cited  Umf  on  Coroners,  93. 
The  body  of  A.  was  taken  up  drowned  at  St.  Catherine's,  below  the  bridge.  '^  ^^'■* 
Xlie  Coroner  of  the  admirahy  first  took  an  inquisition  on  view  of  the  body,  ^  ^^2*J? 
and  found  he  was  drowned  by  accident.     The  coroner  of  the  county  after- j,„^|q||oq 

every  freeholder,  before  he  is  permitted  to  poll  at  the  same  election,  shall,  if  reqnired  by  ae  to  deaths 
the  candidates,  or  Anv  of  them,   first  take  the  oath  hereinaAer  mentioned,  which  oath  the  in  small  ves 
said  MheiiflT  b>  himself,  or  his  under sheriflT,  or  sach  sworn  clerk  by  him  appointed  for  tak*iels.$ 
ing  tbt)  said  poll  ad  aforesaid,  is  hereby  aathorized   to  administer.     And.  in  case  any  free- 
holder or  other  person  taking  the  wid  o^th  or  affirmation  hereby  appoiuted  to  be  taken  by 
him  at  aforesaid,  shall  thereby  commit  wilful  and  corrupt  perjury,  and  be  thereof  convict- 
ed, and  if  any  person  shall  unlawfully   and  corruptly    procure  or  suborn  anv  freeholder  or 
other  person  to  take  the  said  oath  or  affirmation   in  oider  to  be  polled,   whereby  he  shall 
commit  such  wilful  and  corrupt  perjury,   and  shall  be   thereof  convicted,  he  and  they  for 
every  soch  offence  shall  incur  such  pains  and  penalties  as  are  declared  in  and  by  two  acts 
of  parliament,  the  one  made  in  the  fifth  year  of  the  late  Queen     lizabeth,   iotitaled.  An 
Act   for  puiiishmetit  of  such   as  shall  procure  or  commit  any  wilAil  Peijnry;  and  the  other 
made  in  the  second  year  of  his  late  majesty  king  George  the  Second,  intituled.  An  Aet  for 
the  more  eflTectually  Preventing  and  further  punishment  of  Foqjery,  Perjury,  and  Snboriuk- 
tion  of  Peijnry,  and  to  make  it  Felony  to  steal  Bonds,  Notes,  or  other  Securities  for  pay- 
ment of  Ilttoney;  and  by   any   other  Law  or  Statute  now  in  force  for  the  Punishment  of 
Perjury  or  Subornation   of  Perjury.     Sect.   2.     No  person  or  persons  shall  be  allowed  to 
have  any   vote  at   such  elections  for  coroner  or  coroners  of  any  county  of  England  and 
Wnles  as  aforesaid,  for  or  by  reason  of  any  trust,  estate,  or  mortgage,  unless  t  cb  trustee 
or  mortgagee  be  in  actual  possession  or  receipt  of  the  rents  and  profits  of  such  eetates ;  bat 
that  the  morgagor  or  cestui  que  irust  in  possession  shall  and  may  vote  for  the  same  estate* 
notwithitinding  sueh  mortgage  or  trust;  and  that  all  conveyances  of  any  messuages,  lands^ 
tenements  and  hereditaments,  in  order  to   multiply  voices,  or  to  split  or  divide  the  interest 
in  any  houiies  or  lands  among  several  persons,  to   enable  them  to  voie  at  eleetiooe  for  s 
coroner  of  a  county  as  aforesaid,  are  hereby  declared  to  he  void  and  of  none  efifect.     Sect. 
8.     All  the  reasonable  costs,  charges,  and  expenses,  the  said  aheriif,  or  his  under  sheriff,  or 
other  deputy,  shall   expend,  or  be  liable   to,  in  and  about  the  providing   of  poll  books, 
booths, and  clerks  (rach  clerks  to  be  paid  not  exceeding  1/.  Is.  each  per  diem),   for  the 
purpose  of  taking  the  poll  at  any  fluch  election,  shall  be  borne,  sustained,  and  paid  by  the 
several  candidates  at  snch  election,  in  equal  proportions. 

•  He  bemg  chosen  for  life,  bui  may  be  removed  eiiher  by  being  made  sheriff  or  chosen 
veoderor.  which  are  offices  incompiitibio  with  the  other,  or  by  the  king's  writ  de  ooronatoro 
cxonerando,  for  a  cause  to  be  therein  assigned,  us  that  he  is  engaged  in  other  business,  is  in- 
capaciated  by  years  or  sickness,  had  not  a  sufficient  estate  in  the  countyi  or  lives  in  an  incon- 
venient part  of  it;  see  F.  N.  B.  16*^4:  1  Bla.  Com.  34b.  And  by  the  25  Geo.  2.  extortion, 
neglect,  or  misbehaviour,  are  also  made  causes  of  removal. 

t  Whenever  an  unnatural  death  happens,  it  is  the  duty  of  the  to  •  nahip  to  give  notice 
thereof  to  the  coroner,  oilierwise  if  the  body  be  inferred  in  His  absence  the  township  shall  be 
amerced;  Hale,  V.  C.  170  So  if  the  township  orcoomy  suffer  the  body  lo  lie  till  putrefiiction; 
without  sending  fur  the  coroner,  they  shall  be  aiuercod;   Halo,  P.  C.  170. 

t  Their  power  cannot  be  enlarged  by  any  private  act  or  delegarjon  fi-om  the  crown;  there- 
fore no  coroner,  although  he  has  a  special  commission  from  the  king,  can  take  confession  of 
high  or  petit : reason;  see  2  Inst.  629;  Finch  Law,  368;  19  Hen.  6.  c.  47. 

^  At  common  law,  if  any  felonies  or  treasons  were  committed  wiihin  any  creek  or  knn 
of  tlie  seu  which  was  in  the  body  of  a  county,  the  common  law  courts  only  had  iurisdiction, 
and  the  admiral  or  maritime  court  none;  but  by  15  Rich,  2.  c.  3,  on  the  deaUi  of  man  or 
ineiham  m  great  ships  hovering  in  the  main  stream  of  great  rivers  below  the  bndges  near  to 
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r  ^'^  I  wards  demanding  the  body,  that  he  might  take  an  inquisition,  the  admiralt/ 
coroner  would  not  auOcr  him  to  do  so,  but  caused  the  body  to  be  buried.  This 
WHS  cwnplained  of  as  an  ahusr,  the  admiral  having  no  juris((iction  where  the 
death.does  not  happen  our  ofgreat  ships.  And  the  Court  granted  an  attach- 
ment against  him. 

tma^or       rr  ^-  ^^"^ ""   Soi.gard.  T.  T.    1738.   K.  B.  2  Stra.    1095. 

war  W8I         .    .  ®  defendant,  being  captain  of  a  man  of  war  in  commission,  and  lying 
injra  cor    withm  the  harbour  of  Portsmouth,  and  the  flherties  of  the  borough,  had  a  sail- 
pus  torn,    or  who  hanged  him?»clf  on  board;  add  the  coponer  of  Portsmouth  having  im- 
the  land      pannelled  a  jury,  went  to  the  ship  with  his  jury  to  view  the  body,  but  was  re- 
WM  holden  u       ^^^'JV^^*".^^  ^y  ^^^  defendant,  who  offered  to  send  the  body  to  them  on 
t«  have  jo   5     7'     ^"  ^^^^  ^°  mformation  was  moved  for,  insisting  that  as  this  was  not  a 
riidiction.    death  on  the  high  sea,  the  land  coroner  had  the  jurisdiction,  and  cited  4  Inst. 
141;  Ow.  12^;  Mo.  892;  the  stat.  4E.  I  of  the  Office  of  Coroners;  H.  P.  C. 
171;  Fleta,  hb.  I.  c.  25;  Bract.   121;  33  H.  8.  c.  12;   and  Articles  on  the 
Charter;  and  2  Hale's  H.  P.  C.  16.  54, 

On  the  other  side,  it  was  insisted  for  the  admiralty,  that  they  had  a  corotter 
of  their  own:  and  it  might  be  of  ill  consequence  to  admit  so  many  persons  on 
board  a  man  of  war.  But  the  Court  took  notice  they  did  not  pretend  their  co- 
roner ever  took  mquisiiions,  so  it  was  contending  thnt  none  should  be  taken. 
And  though  there  have  been  variety  of  opinions  as  to  the  admiralty  iurisdic. 
tion,  yet  It  was  never  carried  further  than  a  pretence  to  a  concurrent  jurisdic- 
tion;  and  when  an  officer  is  ready  to  do  his  duty,  and  is  opposed  without  the 
duty  bemg  done,  public  justice  is  concerned,  and  there  ought  to  be  an  inlor- 
nation.  ^ 

B.tth.eor     i»  w  Sf'^''"'''.",r*'^  '^.'"-  ^  ^-  Cited  Umf.  on  Coroners,  9T. 

•-.r  .f  aJ,„,^„5:  r'iJ.  ""*'  ^\  ?•  "'?'•'!."  *•**  *"'«'''  »"«'  •"  '"•?"««*  *«  »«fc«n  by  the 
county,  coroner  of  the  verge  (who,  m  fnct,  was  coroner  both  of  the  verge  and  of  the 
without  the  county,  but  it  did  not  so  appear  tipon  the  record,)which  inquest  found  the  kUlins 

'Z°lVr^,  ?1„  i'      -I,'"  *r^  ''*"■?*'  */'  ^  '^  '  *'*■  "^^'"^  '•«  '^«"  afterwards  indicted,  and 

ca^uot  fc,  S"'^i  «"'''^  '^f  manslaughter;  on  which  he  brought  a  writ  of  error  to  reverse 

whhU  th.   'be  inquisition  beca-^se  the  inquest  was  taken  brfore  the  coroner  of  the  verge 

only  and  not  before  the  coroner  of  the  verge  and  of  the  county,  as  .t  oueht  to 

be,  by  the  slatute:  and  it  was  adjudged,  that  the  inquisition  for  this  cause 

\wia  erroneous,  and  U  was  reversed.     See  2  Leon.  160;  Wigg's  case,  4  Co. 

^  '  (B)  To  TAKE  INQUESTS. 

_  {a\  In  General. 

lur?i"„^l'i!f"j'"  important  duties  of  the  coroner  is  to  take  inquests  of  unna- 
Uiral  or  sudd^deaths ;  and  that  «,p«r  vi»,m  co,-pori, ;  see  4 1  J.  27 1 :  2  Hale, 
r.  i..  88.     Whether  it  happen  by  accident,/*  lo  de  «,  or  in  prison;  for  if  a 

lSn»?*iJ''l"''T'"'  ''""''"  •""'•'  J'-'^'liclion.     But  tins  ol.iu.o  Hoes  not  exclude  the  co,in.v  eo- 
^Slinin^' ''"'"'•  "  ""'""'"ent  J"ri''lic.ion  wnh  tho  Admiralty 'c^Cer   who  Zvt-.l» 
wquisMion,  super  viKura  corporis   upon  eucl.   deaths  happeninjt'in  prent  rivlra  whL.  «~ 
«xn,  ofthe  sea,  that  flow  and  re-flow  bene.tl.  the  first  bridge  witT.in  So  hodfen'f  coun,;« 
and  bear  great  ship,  where  a  man  may  sec  from  side  to  suh.  counties, 

,al.„  ®*""         ,  """■'''*  coroner  of  the  c.imlv  hns  jurisdiction  concurrently  wi-b  the  Adn,.' 
rally  coroner  where  he  m:iv  «eo  l-.nd  on  both  'sides,  or  from  one  To  o To  the  other      Th.^ 

in':as:s"wwrure"rr'''^';i^  "'•'^- •'!'•'••''«  T*""'^ 

puty.  and  the  a.Imlral  and  judje  of  the  ^L'r  '  h  1  Iw  nTl',  ^'i  "  ""*  «^'  "?  •""  ''•■ 
by  sea  as  those  who  „ro  coroners  by  hnd-  hi     .  ■:«  .     .  'k^    *T  '•"*  T*"  "^f^'"?  »f  «»«>■•«' 

"^'^z:nn  .•>-.-.;«.•'-]'.' ufcht  'c': 'vt^idtr^.'"^ "° '"""""""  "^^ 

thingsw'thin,rve^I:'l'-Z;nT"',^"";r  "'■''',''  ^■«'«».l'»'l  nncicntrv  power  -odo  all 
Bri.T.  in  rimro7uA'in,rf^\  11  ,:;,?':•  "'f"^""  "''  'h^  coroner  otJihc county  (s^ 
650.  ordained,  that  or  'he  .  e-  .1  of  Vm-n  hn".,  "'"  "r  ?'  "^'"""^  '^  ^'  '•  "■  »'  ^  •»•'• 
tion  tobe  taken  thereof  vif:»  ro^".      „'r,l     ^     ""u  ""^"'^  ^o^n'r  should  join  in  inquwi- 

:l.is  so  continued  t  'it  e  3^  flp  c  c  V,  •?■  k'I"  ^"""''  "'^'u""?"'  '**"""  "'«  ^«'8«-  ««« 
by  the  coroner  oftho    L^.I-.M  ,.  ii        ,i  -""",'  ,'"""=•  ""■"  '"q-'is'-'on  shall  be  taken 


cCCmONER  -^Duly  and  Auktmly  (f.  411 

prisoner,  by  the  duress  of  his  gaoler,  come  to  an  untimely  death,  it  is  murder 
ID  the  gaoler;  see  3  Inst.  .52.  91.  This  proceeding  by  inquisition  being  judi- 
cial, it  should  not  be  conducted  on  a  Sunday;  see  9  Co  666.  By  the  1  &.  2 
B.  4r  M.  the  coroner  may  inquire  of  accessaries  before  the  fact,  but  not  of  ac- 
cessaries aHer  the  fact ;  see  Jenk.  177. 

(c)  By  whoniy  ichen  there  are  several  coroners  in  thf  comity. 
Where  there  are  several  coroners  in  the  county^  and  they  act  judicially,  as 
by  taking  an  inquest,  the  act  of  one  is  sufficient:  but  where  they  act  ministerial- 
ly they  must  all  join;  see  post.  And  it  is  said,  in  the  former  ca.se,  that  after 
fluch  proceeding  by  any  one  of  them,  an  inquest  by  another  would  be  void:  see 
2  Hale,  P,  C.  69;  Staunf.  P.  C.  5X 

{(I)    IV'Uhin  what  time  in  he  taken.  * 

Rexv.  Bosd    H   T.   1717.  K  B.   1  Str.  22. 
An  inquisition  was  taken  on  view  of  the  body  of  a  man  who  had  hanged  The  io 
himself^  and  the  jury  finding  him  possessed  of  a  mcssunsje,  which,  as  &felo  de  ?"?',?••* 
3C,  he  had  forfeited,  the  Court  was  moved  to  stay  the  fiUngof  the  inquisition,  J[^'|^^?^^*'* 
on  an  affidavit  that  the  man  died  five  years  before,  and  the  coroner  dug  up  a  reaeonable 
skull,  which  he  assured  the  jury  he  knew  by  a  particular  mark  was  the  skull  time  after 
of  the  deceased;  and  thereon  the  inquisition  was  taken;  which  was  insisted  the  death, 
ought  to  have  been  of  the  whole  body,  that  the  marks,  if  any,  might  appear,  hence  »e 
In  the  Queen  v.  Clerk  the  Court  held  that  seven  months  was  too  late.     See  J^^  n™©*"" 
Salk.  377;  2  Mod.  Car.  16;  vidt  post,  587.  ^  '^°  *°**- 

(c)  To  ftummcn  jury  and  ititnrsses* 
By  the  4  Ed.  1.  the  coroner  is  directed  to  summon  his  jury  out  of  the  four, 
five,  or  six,  of  the  next  adjacent  towns;  and  it  was  anciently  so  expressed  in 
the  inquisition.  But  this  rule  has  not  always  prevailed,  or  any  precise  num- 
ber of  villes  been  required,  nor  is  it  now  necessary,  or  can  the  want  of  it  be 
objected  to,  provided  they  be  summoned  from  the  neighbourhood;  see  1  Sid. 
204;  1  Keb.  7-23  The  8  Hen  6.  c.  I9.jenact8,  that  the  inquiry  shall  be  made 
bf  pers<»ns  having  lands  of  the  yearly  value  of  40$.,  and  to  be  summoned  by 
the  sheriflT-  But  it  is  not  usual  in  practice  to  return  a  jury  with  such  qualifi- 
cations. It  is  also  the  duty  of  the  coroner  to  summon  witnesses;  see  1  Chit, 
Crim.  164.  . 

(f)   Tovitw  the  body.  '^  687  | 

1.  Rex  v.  Farrant.  3VI.  T.   18 J9.  K  B.  I  Chit.  Rep.  745;  S.  C.  3  B.  &  A. 
-ieo.  S.  P.  Anon.  M.  T.  1695.  K.  B   1  Salk.  100. 
After  a  cori»ner's  clerk,  in  the  absence  of  the  coroner,  had  summoned  a  ju-The  view 
ry,  and  he  and  ihe  jury  had  viewed  the  body,  and  the  clerk,  on  their  return,  o"  f  ^"* 
had  administed  the  usual  oath  and  examined  witnrg^e?,  and  adjourned   the  in-"*"^'  *° 
quest;  the  c<»r':ner,  on  his  return,  from  an  apprehension  that  the  ir.quest  had^e^ythe 
been  improperly  takei),  caui^ed  the  body  to  be  disinterred,  and  went  alone,  andjary  aod 
had  a  view  of  the  face  of  the  deceased  only.       He  then  resumed  the  inquest,  coroDer  at 
with<^ut  re-swearing  the  jurv,  and  without  re-swenring  and  examining  the  wit-*b«  "^aie 
.nesse^  who  had  been  previously  sworn  and  examined.      These  facts  coming  Jj!"?'  *°^ 
before  the  Court  on  a  mandamvs  to  compel  the  coroner  to  proceed  with  an  in-  ^^J^^  ^^ 
quesn^,  the  C«  art  said,  the  inquisition  of  the  death  is  to  be  taken  on  view  of  the  viewed,  tha 
body,  and  no^  otherwise:  because,  if  the  body  be  interred,  he  may  dig  it  up,  coroner  can 
if  it  ccn  be  found,  in  order  to  hold  the  inquest      If  the  body  cannot  be  found,  do  nothing, 
or  is  so  putrified  that  a  view  would  he  of  no  service,  then  the  inquest  shall  be**°'  ^^^  *** 
taken  by  the  justices.     The  jury  being  sworn  on  the  view  of  the  body,  they  J"^^^!^^"'^ 
shall  inquire  on  their  oaths,  in  the  manner  required  by  the  stat.  de  officio  rorO'  xh^  jiwticet 
nat<trie8^  4  Ed,  I.  st.  9.,  which  requires,  in  express  terms,  "that  the  coroner,  of  the 
upon  information,  shall  go  to  the  place  where  anv  be  slain,  or  suddenly  dead  peace, 
or  wounded."      Therefore  taking  the  auYhoritles,  and  referring  to  the  very 
words  of  ♦h^  statute  de  officio  coronuiories^  it  seems  to  us  that  the  iuquest  can- 
not be  hoWen  unless  the'jury  and  the  coroner  be  present  together,  super  visum 
corporis.     The  very  object  of  requiring  the  attendance  of  the  coroner  and  the 
jurv  at  the  time  the  view  is  taken,  is  that  the  jury  may  have  the  benefit  of  hear- 
ing such  observations  m^de  th  Jhpm  as  the  experience  of  Jtlie  poroner  may 
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suggest  for  Iheir  information.     For  these  reasons  the  inquest  scema  void  from 
its  inception;  we  cannot,  therefore,  compel  the  coroner  to  go  on  with  it. 
See  5  Co.  Rep.  1 10;  5  Hawk.  P  C.  c.  9. 

^2.  Rex  v.  Bo'd    H.  T.  1717.  K.  B.  I  Stra.  22. 
It  Meow  This  was  an  application  to  smy  the  filing  of  an  inquisition,  on  an  affidavit 

the  whole   ^^^^  jj,g  party  died  five  years  previ'»ns  to  the  motion,  but  that   the  skull  bad 
of  the  body  ^^^  ^^^  ^^^  ^^^  j^  was  8 worn  that  the  skull  was  so  marked  as  to  show  it  was 
JJUJ^^^  "*  the  person  alhidf  d  to.     But  the  Court  seemed  to  think  the  nhole  of  the  bcidy 
ought  to  be  viewed,  to  see  if  any  marks  appear. 

ig)  Of  the  oath. 
I .  By  ivitnessea. 
On  the  appearance  of  each  witness,  the  coroner  is  to  take  down  his  name, 
abode,  and  occupation,  and  then  administer  the  oath  that  he  shall  speak  the 
truth,  §*c. ;  see  Umf.  on  Coroner,  177. 
[  588  T  2.  j?i/  inferprcfer. 

If  it  shall  happen  in  the  course  of  the  inquiry  that  any  of  the  witnesses  are 
foreigners,  and  the  coroner  shall  want  the  aid  of  an  interpreter  to  translate  ibe 
evidence  to  the  court  and  jury,  he  shall  appoint  and  administer  an  oath  to  the 
interpreter  previous  to  the  investigation;  see  Umf  on  Coroner,  182. 

3.    On  voire  dire. 
When  there  arc  many  defaulters  among  the  jury;  and  it  becomes  necessary 
to  swear  the  officer  to  prove  his  summons,  the  coroner  must  swear.him  on   a 
voire  d%re\  see  Umf.  173. 

(h)   To  ex<imine  witnesses  and  receire  evidence  J^ 

1  .  In  grnernl. 
Rex  v.  ScoRT  M.  T.  1748.  K  B.  1  leach,  C.  L..43. 
On  an  in  Upon  an  inquest  svifper  riswn  corporis^  it  appeared  that  the  prisoner,  accom- 
qaostfupfTp^Q^  by  his  master,  an  under  keeper  of  the  New  Forest  in  Hampshire,  in 
«<lrii"the  ''©^f^hing  for  deer-stealers  in  the  night,  heard  a  noise,  and  upon  pr«>ceeding 
ooroner  b  ^^  ^^^  place,  found  two  men,  who  refused  to  surrender;  whereupon  the  prison- 
boand  to  re  er  struck  one  with  the  staff:  which  caused  instantaneous  death.  At  the  in- 
coive  evi  quest  the  coroner  received  the  evidence  of  the  man  who  had  accompanied  the 
^^*rt"  f  ^®^®"^^;  *^"'  refused  to  admit  the  testimony  of  the  under  keeper  on  behalf  of 
the  penon  ^^®  prisoner.  On  motion  for  an  information  against  the  coroner,  the  Court 
mecuied.t    g^tii^io^l  a  rule  to  show  cause.     S(*e  1  Halo,  P.  C.  415. 

♦  It  id  the  duly  of  iho  coroner  to  examine  wi:ne3scs  and  receive  tlic  the  tostimony  of 
those  who  belipve  in  a  God.  But  to  reject  thoFO  who  do  no!  believe  tlierc  is  a  God,  or  in  a 
future  st're  of  rewards  anu  pnr.-^hmen»i!;  see  1   Phil.  Ev.  19.  - 

t  Although  it  has  been  held.  2  Hale,  P.  C.  60.  157;  4  St.  Tr.  488;  that  if  a  peinOD  be 
killed,  the  jary  roost  hear  the  evidence  only  for  the  king,  and  whether  the  killing  be  with 
or  wiihoBt  malice,  or  even  a  josiifiable  killing,  yet  the  inqaest  niDst  find  it  mnrder,  becaoRe 
the  party  shnll  afterward  be  put  to  answer,  and  the  evidence  on  both  sides  openly  beard  in 
oonrt,  and  soch  directions  given  aa  the  nature  of  the  fact  requires  viz.  to  be  a  mnrder, 
nianaianghter,  or  per  infitrtunium:  bat  anys  Hale,  this  is  neither  reasonable  nor  agreea- 
ble to  law  or  ancient  usage,  but  in  the  case  of  a  coroner^s  inquest  is  a  novelty,  l>ecaose 
the  coroner's  inqnest  is  only  of  office,  and  trnly  to  inauire  **  quo  modo  ad  mortem  deve* 
nit 9  and  is  rather  for  information  of  the  fact  than  lor  an  accusation  or  indictment;  and 
thoaxh  it  bo  also  tru'  that  the  offender  may  be  arraigned  upon  that  presentment,  if  it  find 
the  fact  mnrder  or  manslaughter;  yet  neither  the  Court  nor  the  prosecutor  is  concluded  by 
it,  but  a  bill  of  murder  may  be  preferred  to  thegrnnd  inqnest,  and  the  party  arraigned  and 
tried,  though  the  coroner's  inqnest  only  arise  to  manslaughter,  or  a  $e  defendendo^  or 
ohance  medley;  and  the  ancient  practice  has  been  for  the  coroner's  inquest  to  find  the  mat- 
ter as  thev  judge  it  was,  and  upon  I  and  2  P.  and  M.  c.  13,  he  observes  that  the  coroner 
is  to  put  into  writing  the  effect  of  the  evidence  given  to  the  jury  before  him,  being  materi- 
al without  saving  "so  much  thereol*  as  shall  bo  material  to  prove  the  felony,"  which  is  in 
that  part  of  the  act  which  concerns  the  examination,  to  be  taken  by  jmitices  of  the  peace. 
From  all  which.  Hale  concludes  that  coronent*  inquests  ought  in  all  cases  to  hear  the  evi- 
dence upon  oath  for  as  well  as  against  the  prisoner;  and  with  the  inquisition  to  return  the 
whole  of  the  evidence. 

In  all  cases  of  sudden  death,  the  opinion  of  a  surgeon  after  internal  inspection  should 
lie  received;  and  even  when  a  sufficient  eitcrnal  injury  is  manifest,  it  m.iy  be  proper  to 
direct  a  similar  ezamin  ition:  for  it  has  frequently  occurred,  that  persons  a  short  time  be- 
fwo  in  (apparently)  good   health,   have  been  found  dpad  with  marks  of  violence,  excitinx 
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{%)  To  adjourn  ihe  inquest.  *  |  589  ] 

If  any  of  the  witnesses  be  absent,  or  affected  by  undue  influence,  or  un- 
willing to  attend,  the  coroner  mav  adjourn  the  inquest  to  an>4her  day,  at  the 
«ame  place,  or  to  another  place,  informing  the  jury  the  hour  they  are  to  attend 
to  take  and  receive  the  evidence  of  all  those  who  have  not  attended,  first  tak- 
ing the  juror's  cognizance  for  their  appearance  at  the  adjourned  time  and 
place.  After  such  adjournment  the  coroner  may  grant  his  warrant  to  bury  the 
body ;  see  Umf .  on  Gorone,  1 79. 

(  j)   To  attend  to  the  form  of  the  inquisitiony 
Ano"J.  M  T  1708.  K.  B.  2  td  Raym.  1305.  'Fhe  ioquisi 

On  a  coroner's  inquisition  being  removed  by  certiorariy  it  was  excepted  to,  tion  onght 
because  it  is  said  to  be  taken  coram  coronaioribus  regineby  and  doos  not  say  for  ^  jq^Io 
what  place,  4*0.,  and  does  not  say  proborum  et  legalium  kominumy  nor  for  what  tlon  of  tb« 
place.     And  upon  these  exceptions  the  inquisition  was  quashed.  coroner, 

fk)   To  take  reco^ynaancea.  and  «h«t  it 

If  the  verdict  be  of  that  description  that  future  proceedings  will  be  necessa-^** ''J  *^ 
ry,  the  coroner  is  to  bind  over  all  proper  persons  to  prosecute,  and  give  ©vi- ^**°*j|y'*''* 
dence;  see  Umf   on  Coroner,  188.  lawful 

(/)   To  issue  warrant  for  apprehensiouy  and  commil  to  prison.  men. 

When  a  coroner's  jury  have  t'eturned  that  a  party  has  murdered  the  decea- 
sed, the  coroner  may  issue  his  warrant  to  apprehend  him,  and  may  commit  him 
to  prison.;  see  ]  Chit.  Crim.  164. 

(C>    To  RETURN    INQUISITIONS.  [  590  ] 

By  the  28  Hen.  8 .  inquisifions  taken  before  the  coroner  of  the  admiralty 
are  to  be  returned  before  the  commissioners.  But  inquisitions  taken  before 
the  coroner  of  the  county  are  to  be  returned  before  the  commissioners  of  gaol 
delivery  of  the  county,  or  into  the  King's  Bench;  2  Hale,  P.  C.  54. 

(D)    To     FXECUTE  PROCESS. 

Rax  v  Dolby.  H.  T   182'2.  K.  B.  Tited  Umf  on  Coroners,  144.  Where  cor 

In  this  case  the  sherif}  being  a  subscriber  in  aid  of  a  society  intended  to  **"®'?  *c* 
suppress  sedition,  &c.,  at  whose  instance  this  pr  secution  was  commenced,  the  °*iBi>|^ntl 
coroners  were  directed  to  return  a  special  jury,  which  they   did;  but  a  tales  ^^^j  ^^^ 
being  required,  it  was  returned  by  one  coroner,  who  happened  to  be  in  court,  join,^  m 
It  was  objected,  that  the  return  by  only  one  coroner  was  insufficient;  and  that  where  tboy 
it  was  laid  down  in  the  trials,  per  pays,  that  if  two  coroners  or  elisors  join  in  a  have  to 

the  soffpicion  of  criminal  interference,  althongh  apon  doe  pxamination  these  marks  have  Jq-q..  q.  g. 
been  foonH  to  be  merely   accidpntal,  and   not  productive  of  the  catastrophe;  or  to  have*'     ^ 
been  the  vnavoidable  cooseqoence  of  a   paroxism   of  disease  when  no  assistance  was  at  ^^  « "^ 
haod.     There  are  several  diseases  that  either  in  the  first  instance  muke  a  sudden  and  fatal 
attack  open   organs  necessary  to  life,  or,  hiving  existed    in  an  obscaro   and   unsuspected 
manner  for  a  longer  or  shorter  period,  come   at  once  to  a  fatal  termination.     It  snovid, 
therefore,  be  ascertained,  if  possible,  whether  the  deceased  was  afl9icted  with  any  disorder 
likely  to  terminate  snddenly,  as  the  knowledge  of  this  fact  will  greatly  facilitate  the  iiiqni- 
ry;  see  the  different  works  on  Forensic  Medicine, 

*  Itt.  The  country;  2d,  the  place  where,  so  as  to  bring  it  w*thin  the  lin.its  of  the  coro- 
ner ^sjarisiiction;  3d,  the  time  when;  4th,  the  coroner's  name,  with  his  title  of  office;  5tb, 
the  view  of  the  body;  6th,  that  ihe  oath  was  taken  bv  all  the  jurors;  7th,  that  the  jurors 
were  good  and  lawful  men  of  the  country;  8ih,  that  they  were  charged  to  inquire,  Ac,  up- 
I  on  their  oath;  9th,  the  verdict,  or  finding,  and  lastly  the  attesUtion;  see  2  Hale,  P.  C.  174; 

and  Umf.  on  Coroners,  199,  &c. 

tThe  coroner,  besides  his  judicial  duty  of  taking  inquests,  has  also  a  ministerial  authori- 
ty analogous  to  that  of  a  sberitf;  see  4  Inst.  271.  he  coroners  in  such  case  are  in  all 
respects  considered  as  immediatT>  ofHcers  of  the  court  in  loco  vice  eomiti$t  and  may  do  all 
euch  lawful  acts  as  the  ^=he^if^  him^eif  might  have  done,  if  not  under  any  challenge  or  in- 
capacity; and  per  Hob.  85,  he  niay  ta\e  the  posse  eomitatus\  see  Plowd.  73. 

I  But  it  has  been  naid,  that  one  coroner  may  execute  the  writ  provided  the  return, be  in 
the  name  of  all;  2  Hale,  P.  C.  50. 

§  Against  the  sheriff,  the  writ  should  be  addressed  to  the  coroner  and  served  by  him;  tee 
7  Hen.  6,  86,  a.  But  if  it  happen  that  there  be  no  sheriff,  as  in  case  of  death,  the  pro- 
cess shall  not  issue  to  the  coroners,  for  the  sheriff  is  the  immediate  and  known  officer  to 
the  court,  and  process  shall  not  issne  to  the  coroners,  but  in  special  cases  and  at  the  prayer 
of  Che  party;  22  Hen.  6, 41,  b;  4  Mod.  65;  however  this  difficulty  is  now  removed  by  the 
Stat,  which  empowem  the  under  sherif!,  in  case  of  the  death  of  the  high  sheriff,  to  act  un- 
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return  of  a  panel,  one  cannot  afterwards  summons  a  tales.  The  same  was  laid 
down  in  2  Hawk.  P.  C.  85.  It  was  perfectly  clear,  that  in  cases  of  death, 
where  the  roroners  acted  judicially,  the  act  of  ons  wussufBcient;  but  in  cases 
where  they  actad  ministerially,  both  must  join  in  the  act,  and  if  they  did  not 
join,  the  act  was  void.  Lord  C.  J.  Abbott  admitted  the  validity  of  the  objec- 
tion; observing,  however,  that  it  was  not  a  case. to  which  his  attention  had 
been  previously  called. 

(E)  To  INQUIRE  OF  TREASURE  TROVES. 

It  is  the  duty  of  the  coroner  to  incfuire  of  treasure-troves,  concerning  which 
it  is  enacted  by  the  4  Ed,  1 .  that  '*  a  coroner  being  certified  by  the  king's  bai- 
liffs, or  other  honest  men  of  the  county,  shall  go  to  the  places  where  treasure 
f  59 1  ]  is  said  to  be  found.''  And  it  is  fiirtber  enacted,  that  ^^  a  coroner  ought  to  in- 
quire of  treasure  that  is  found,  who  were  the  (ifiders,  and  likewise  who  is  sus- 
pected thereof;"  see  also'i  Hawk,  P,  C.  115.  So  it  is  the  duty  of  the  coro- 
ner to  inquire  of  royal  fishes,  as  sturgeons,  wales,  &c.;  see  Staunf.  P.  C.  51. 

(F"^    To  HEAR  APPEALS. 

^  By  statutes  4  Ed.  f.  and  W.  &  M.  1.  c*  10.  coroners  might  receive  an  ap- 
peal of  any  felony  or  mayhem  upon  the  plaintiff's  finding  sufficient  pledges  to 
to  the  sherif!  for  the  prosecution  of  the  suit.  But  the  69  Geo.  3.  c.  46.  has 
completely  abolished  this  mode  of  prosecution;  see  ante,  vol.Fl.  p.  721. 

(G)  Over  outlawries. 
It  is  the  coroner's  duty  to  be  present   in  the  county  court,  to  pronounce 
judgment  of  outlawry  upon  the  exigent,  afler  auinto  exacttu^  at  the  fith  court, 
if  the  defendant  does  not  appear;  see  Wood's  Inst.  b.  4.  s.  1. 


VI.  RELATIVE  TO  THE  RIGHTS  OF  CORONER. 

(A)    To    FEES. 

1.  Rbx  v.  THE  Justices  of  tag  West  Riding  of  Yorkshire.  M.  T.  1796. 

K.  B.  7  T.  R.  48. 
The  26  The  coroner  of  the  liberty   and  franchise  of  the  honor  of  P.,  in  the  county 

29^d  M '  ^^  ^''  ^^^'^i'^^^  ^  mandamus  against  the  justices  of  the  quarter  sessions,  re* 
not  apply  <iuesting  them  to  make  an  order  for  payment  of  his  ff^es  and  travellin*;  expon- 
to  the  r.oro  ces,  in  respect  of  certain  inquisitions  taken  hy  him.  The  justices  having  re- 
nen  of  fran  fused  to  examine  the  matter  made  a  return  io  the  mayidamus.  But  LordKen- 
chises,  yon,  C  J.  said:  there  was  a  fatal  objection  to  the  writ  itself,  on  the  ground 
K-^k^  I  that  it  did  not  state  that  the  honor  of  P.  contributed  to  the  county  rates,  and 
^  t  c  nt**'  *^"*  consequently  the  defendants  had  no  authority  by  the  ^5  Geo.  2,  c.  29.  to 
bote  to  the  "^akethe  order  required,  the  first  section  of  that  declaring,  that  no  coroner  of 
cooniy  any  liberty  or  franchise,  not  contributing  to  the  county  rates,  should  be  enti- 
ratee.*        tied  to  any  fees  under  the  act;  but  sh  uld  only  have  such  fees  and  allowances 

as  they  were  before  entitled  to,  or  as  should  be  given  to  them  by  the  persons 

by  whom  they  were  appointed. 
2.  Rbx  v.  the  Justices  of  OxFoan.  M  T.  1818.  K,  B.  2  B.  k.A.  203. 
Aod  the  On  a  rule  w«  for  a  mand(tmn9  against  the  justices  of  Oxford,  it  appeared 

^®J^°"*j'"^  that  they  had  refused  one  A.  B.,  a  coroner  of  the  county,  an  order  for  the  pay- 
der  tlie  25  '"®"*  of  the  sum  of  money  out  of  the  county  ratrs,  being  a  compensation  at  the 
Geo  2.        »'«t®  of  9(f,  per  mile,  for  the  several  miles  travelled  by  him  as  coroner  in  re- 

does  not  ex  i[\  another  be  appointed.  But  process  h»9  been  direc'ed  to  the  coroners  upon  a  mate  ae 
tend  to  the  ^«,«,f  ©f  the  aherifT,  and  also  to  attach  the  gherift  fer  not  executing  •  wrili  see  F.  N.  B. 
inile«  lie  igg.  ,,,  for  making  a  false  return;  see  6  Ed.  2;  Rol.  48;  2  Hale,  P.  C,  56;  F.  N.  B  106; 
travels  on    Cro.  Jac.  888. 

♦  By  the  8  H.  7,  c.  1,  *«tbe  coronor  shall  have  for  his  fee  upon  every  inquisition,  ISs. 
4d.  of  the  goods  and  chatleJs  of  the  slayer  or  -Kurderei,  if  he  have  any,  and  if  not,  of  such 
amerciaments  as  shall  fortune  any  township  to  be  amerced  for  t^seape  of  such  mnrderen." 
And,  by  25  Geo.  2,  c.  29,  for  every  inquisition  (not  taken  upon  view  of  i  bod?  d\in|(  in 
gaol)  he  shall  h«ve  20s.,  and  also  9<f.  for  ever>  mile  he  sh.tll  be  compelled  to  travel'  from 
his  usual  place  of  abode  to  take  such  ioquisition.tobepaid  bv  order  of  the  justice  s  in 
sessions  out  of  the  county  rale-*,  for  which  no  fea  shall  be  pa'  d,  s.  1.  And  by  s.  2,  for 
every  inquisition  taken,  as  vn»w  of  a  body  dying  in  prison,  be  shall  be  paid  so  much,  not 
exceeding  2as.  as  the  justices  in  sessions  shall  allow  to  be  paid  in  like  manner. 
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iurnJng  to  Us  tuual  place  of  ahode^  from  taking  several  inquisitions.     Buf  the  hit  retara 
Court  said^  there  is  no  pretence  for  the  coroner's  charging  for  the  miles  he  froui  an  in 
travels  in  ret  urnin|f  from  the  inquest;  the  words  of  the  statute  bqing.  that  the  q»i«iiion' 
coroner  shall  be  allowed  9c{.  per  mile  for  ever)*  mile  he  it  compelled  to  (ravel 
from  the  place  of  his  abode  to  take  the  inquisition 

3.  Rexv.thb  Jtsticesop  Kent  E.  T.  18"9.  K.  B.  11  East,  229. 
In  this  case  it  appeared  that  the  coroner,  being  sent  for,  had  attended  to  hold  And  there 
an  inquest  on  a  man  killed  by  the  kick  of  a  horse;  and  while  at  the  inn  with*?  *  disere 
the  jury,  several  of  the  latter  informed  him  that  there  was  another  inquest  for  V®" '" '^'^ 
him  to  take,  on  a  man  who  had  just  before  his  arrival  died  suddenly,  while  pur- fg^J^^^^^J^ 
chasing  some  furniture.     The  second  inquest  was  held,  and  a  verdict  return-  oner's  ap 
ed  of—"  died  by  the  visitation  of  God.'*     The  coroner  charged  20*.  for  this  plication  al 
inquest;  but  the  magistrates  disallowed  the  charge,  being  of  opinion,  that  the  together, 
inquest  was  improperly  taken.     And  the  Court  said,  that  the  statute  had  direc- 
ted that  the  fees  should  be  allowed  to  the  coroner  for  all  inquests  duly  taken; 
and  the  justices  were  to  judge  whether  the  inquisition  in  question  had  been  du- 
ly taken,  and  there  was  no  reason  for  imputing  to  them  that  they  had  exercis- 
ed their  judgment  with  any  tmdutd  bias. 

(B)    To  i^PPOIRT  A  DBPTJTT. 

Rbx  v.  Farrant.  M.  T.   1819.  K    B.   1  Chit.  Rep.  745;    S.  C.   3  B.  & 

A.  260. 

In  consequence  of  a  violent  death  in  the  township  of  A.,  application  was  A  coroner 
made  to  the  coroner  for  an  inquest,  who  being  absent,  his  clerk  immediately  eannot  ap 
summoned  a  jury,  and  he  and  the  jury  went  together  to  take  a  view  of  the  bo-P^*"*  * 
dy,  arid  having  done  so  he  administered  the  usual  oaths,  and  examined  several     1^^^' 
witnesses.     The  inquest  being  adjourned,  it  became  a  question   whether  it 
was  competent  for  a  coroner  f  o  hold  an  inquest  by  deputy  } 

Ptr  Cur,  It  doe!f  not  appear  to  be  necessary  for  us  to  decide  on  the  ques- 
tion, whether  a  coroner  cau  appoint  a  deputy  or  not?  however,  we  are  inclin-  [  593  J 
ed  to  think  he  cannot.  At  any  rate,  in  this  case  there  was  no  legal  proceed- 
ing, even  before  a  deputy;  because  it  clearly  cannot  be  sufficient  for  some 
person  to  come  and  say  that  he  is  clerk  to  the  coroner,  and  cajl  » jury  toge- 
ther of  his  own  mere,  authority,  and  then  proceed  to  hold  the  inquest. 

See  Cromp.  Just.  227;  2  Hale,  P.  C.  38;  Umf.  on  Coroner,  from  lOl  to  105. 

VII,  RELATIVE  TO  THE  LIABILITIES  OF  CORONER. 

(A^  For  misconduct.* 
1.  Andrews  V.  Sharf.  T  T,   1733.  C,  P.  2  Blac.  911.  S  P.  Rrx  v.  Peck- 
ham.  T.  T.  1778    2  Blac.  1218. 
This  was  an  application  for  an  attachment,  in  the  first  instance.,  against  An  attach 
the  coroners  of  Middlesex,  for  not  attaching  the  sheri:  ,  against  whom  anin^i^^i 
attachment  directed  to  the  coroners  had  issued,  for  not  bringing  in  the  body 
of  th«  defendant  pursuant  to  a  rule  of  court.     The  attachment  was  ordered  to 
be  directed  to  elisors,  to  be  named  by  the  plaintiff  and  approved  by  the  pro- 
thonotary 

2.  Rexv.  SroRY.  M.T.  1748.   K.  B.  1  Lea^^li   C.  L.  4*1. 
Tne  corr.rier  told  the  jury  to  find  the  prisoner  gnil*  v  of  inj/rAr;  but  *hey  he-  Or  an  infer 
mg  of  a  diflerent  opinion,  brought  in  a  verdict  ofacridpnfal  death;  nnd  he  re-'"*V®"  ''^ 
corded  it  as  such,  hut  committed  the  prisoner  to  gaol  for  murder.     On  motion  cor^n*  r*for 
for  an  information,  the  C  urt  granted  a  rule  to  show  cause.  miscon 

3.  Rkxv.  Wak»  field.  M.  T.  1730.  K    B.  1  Stra.  68.  doct. 

The  defendant  was  coroner  of  L  ,  and  as  snob  to'  k  an  inquisition  on  view  Aa  where 
of  the  body  of  a  man  that  hod  hung  himselC,  whereUvhe  was  found  fclo  de  se;he  told  the 
it  fully  appeared  to  the  jury  thai  the  man  wa^  a  lunatic;  but  the  defendant,  in  j"y  .*!**** 
order  to  coVer  the  goods*,  told  thrm  that  the  fi'iding  W\mffl<>  df  <<e  was  onh  mat- J.®!**'^*  ^^ 

*  By  3  n«n.  7,  c.  1  ,a  coroner  shall  not  he  remiwi  in  the  execation  of  hu  office,  and  if  he  qq^  (una 
be,  hedhall  forfeit  5/.     And  in  Hackhunit*t  case,  1  Keb.    2*»0.  n  coroner  wan  fined  fo»-  fa-  cy  were  the 
vooring  a  criminal,  by  keeping  the  ioqaiiition  in   \m  pocket   without  returning  it  at  the  same, 
next  gaol  deliTer}-. 
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let  of  course,  with  whirh  they  were  contented,  and  found  accordingly.  But 
being  afterwards  better  informed  what  the  consequence  w<uld  be,  they  applied 
to  the  coroner,  and  told  him  they  were  fully  satisfied  the  man  waa  a  lunatic, 
and  desired  he  would  take  'he  verdict  so-,  and  thereon  be  drew  up  the  inquisi- 
tion, and  they  all  set  their  hands  and  seals  to  it.  A  ceWtorart  being  brought, 
be  returned  the  first  inquisition,  that  he  might  still  cover  tha  goods;  and  the 
Court  stayed  the  filing  of  it,  and  committed  him. 
[  594  I      ^  4.   Rex  v.  Stukelt.  E.  T.  l700.  K.  B.  12  Mod.  493. 

So  where        The  defendant  was  coroner  of  Dorsetshire,  and  a  person  having  killed  bim- 
be  eicln      g^if^  there  waa  some  reason  to  believe  feloniously,  he  having  made  a  fomial 
fth*^"*    will  just  before;  and  the  coroner  having  sworn  the  jury  to  inquire,  finding  the 
rora  Id  er    evidence  very  strong,  took  off  some  of  the  inquest. 

der  to  find       ^«''  Holt,  C.  J    It  is  not  in  a  judge's  power  to  take  ofT' a  juryman  after  he  is 
the  deceai  sworn,  and  though  this  coroner  is  a  weak  silly  man,  yet  that  is  no  reason  why 
ed  non       there  should  not  be  an  information  against  him:  for  such  must  learn,  they  most 
compos,      i^^i  thrust  themselves  into  offices   and  the  return  of  the  inquisition  finding  the 
deceased  non  compos  not  being  filed,  it  was  quashed.     And  Holt  cited  Tomb'a 
case,  who  had  killed  himself  at  Highgate,  in  the  year  1 655,  and  the  inquest 
was  set  aside  for  practice;  and  he  said,  it  must  be  by  those  that  had  the  view  of 
the  corpse. 
Aod  where  5.  Rex  v  Marsh.  T  T.  1703.    K.  B.  3Salk.   1.72. 

he  iuMrted  One  M.  was  tbund  guilty  of  murder  upon  the  coroner's  inquest,  and  after- 
?  tthaith  ^^^^^  *^®  coroner  inserted  the  names  of  two  other  persons,  as  found  guilty  by 
jiirv  had  ^^^®  same  inquest.  On  an  indictment  being  tried  against  the  three  they  were 
foond  three  ^^1  acquitted.  Two  of  the  jury  of  the  coroner's  inquest  made  oath  that  they 
goiltv  of  found  only  against  M. ;  and  that  the  coroner  took  the  indictment,  it  being  in 
marder  in  English,  and  told  tb^m  he  must  engross  it  in  Latin,  which  was  done,  and  thee 
otead  of  on  y^^  inserted  the  names  of  the  two  other  persons;  whereupon  he  was  indicted  for 
watlbolden  ^^^f^^^^  '^^  found  guilty;  but  having  compounded  with  the  prosecutor,  he  was 
to  have       ^"^7  ^°^^  ^^  nobles. 

committed  (B^  For  acts  of  co-coroner. 

forgery.  Natlor  V   Sharplt.  E.  T.  1674.  C.  P.  1  Mod.  198;  S  C.  2  Mod.  23; 

Frccm.  191. 
Ooe  core         A.,  the  sheriff  of  the  county  palatine  of  L.,  had  been  sued  upon  mesne  pro- 
ble  fo  the  ^®*®  ^^  outlawry;  the  capias  was  directed  to  the  rhancellor  of  the  county  pala- 
acu  of  Kb   ^^"®  ^^  ^'  ^^^  issued  his  precept  to  the  six  coroners  to  seize  him,  and  have  his 
co-ooro       body  before  the  Court  of  C.  P.     One  of  the  coroners  having  an  opportunity  of 
ner*  arresting  the  defendant  neglected  so  to  do,  and  they  all  returned  tu}n  est  tnren^ 

ius'y  thereupon  an  action  on  the  case  was  brought  against  the  coroners  for  a 
false  return,  and  the  Court  said,  as  the  coroners,  to  whom  the  precept  was  di- 
rected returned  non  est  inreniHs  jointly,  we  are  of  opinion  that  the  action  would 
not  lie  against  one,  therefore  the  suit  is  well  brought.  See  Cro.  Jac.  539;  10 
Mod.  54.  69;  8  Mod.  225;  12  Mod.  31 1.  322;  Comyns,  555;  1  Ld.  Raym. 
172.  258;  2  T.  R.  238;  1  Stra.  -^3;  2  id.  lOI  1. 

L    5^5   ]  {C>    To  BE  RRriOVED. 

Rtxv.  CoATBs    E.  T.   1809    K.  B.  Cited  Dick,  J.  515. 
^•n^k*"-?^       '^^^  defendant  whs  coroner  for  the  county  of  Hereford,  and  had  been  con- 
ch   ied       dieted  of  procuring  the  jury,  in  an  inquest,  to  bring  in  a  verdict  of — died  by 
from  hL  of  *^®  visitation  G  'd,  ia  order  to  prevent   any  proceedings  against  a  person 

fiee  for  ns        •  When  they  act  ministerially,  see  Slaanf    P.  C.  68,  a:  Hale,  P.  C.  68,  bm  not  wh«n 
IDC  eorrept  he  acts  jadicially,  as  in  iho  taking  an  inquisition  of  doalh;  see  2  Hale,  P.  C.  59. 
lofloeoce         f  And  by  26  Geo.  8,  c.  29.  be  is  removable  from  his  office  for  ezlortioD,  or  for  any  wil- 
over  the      /nl  poglect  of  doty,  or  mikbehavionr.     And  a  new  one  i^  to  be  chosen  in  bis  room;  5  Co. 
jary,t.  53,  b^    Anfl  in   ex  parte   Parnell,    1  J.  &  VV.  45 1 ;  ronfineuient  in  prison  for  12  months 

was  holdeo  a  ^ood  groond  for  removing  him,  thoti;;h  i<ia  duties  had  been  performed  by  an- 
other coroner  m  his  absence.  The  practice  is  to  isiiue  both  the  writ  de  eoronatore  esone- 
rando  «ind  that  de  eoronatore  eligendo  at  the  same  time,  thongb  the  former  mnsl  be  first 
ezecDted,  and  no  notice  of  the  issuing  leed  be  given  to  the  party  rensevcd.  He  may  have 
a  commisaion  to  inquire  whether  the  cause  assigned  for  removal  be  true,  bnt  he  caoDOt  tra- 
verse it!  see  1  J.  and  AV.  4ol. 
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charged  with  having  killed  the  deceased.  The  information  charged  various 
grounds  for  the  proceeding;  a>id  stated,  that  ho  pr  >cured  the  verdict  to  he  gi- 
ven contrary  to  the  evidence,  which,  however,  was  negatived  by  the  jury  who 
convicted  hira  The  attorney-general  addressed  the  Court,  and  stated,  that 
without  considering  what  might  be  the  effect  of  a  m  >tion  in  arrest  of  judgment, 
founded  upon  the  finding  of  the  jury,  he  had  to  propose  to  the  Court,  that  the 
defendant  might  be  discharged  upon  his  own  recognisance,  as  the  purposes  of 
justice  had  been  answered  by  the  conviction,  inasmuch  as  the  defendant  was 
sensible  of  the  error  of  which  he  had  been  guilty,  and  was  willing  to  re- 
sign his  office  of  coroner.  The  Court  acquiesced  in  the  attorney-general'a  . 
proposal. 

VIII.  RELATIVE  TO  THE  VERDICT. 

Taverner's  case.   3  Bulst    173. 
On  this  inquest  the  coroner's  jury  refu'^ing  to  deliver  their  verdict,  he  ad-Th«  jiwy 
journed  them  from  time  to  time,  but  ^till  they  would  not  agree  upon  their  ver-  »f«  fin«*w 
diet.     Whereupon  Fleming,  C.  J.    wrote  to  the  coroner  not  to  take  a  verdict  j.^^^  ^J  "?  ^ 
from  them;  up'm  which  the  coroner  went  to  the  assizes,  and  acquainted  the  |^  verdict, 
judges  with  the  facts,  and  the  jurors  were  fined. 

IX.  RELATIVE  TO  THE  PUBLICATIOV    OF  PROCEEDINGS 

BEFORE  A  CORONER 

The  Court  will  grant  a  criminal  information  for  pubiishing,  in  a  newspaper, 
a  statement  of  the  evidence  given  before  a  coroner's  jury,  accompanied  with 
comments,  although  the  statement  be  correr^t*  and  the  party  has  no  malicious 
motive  in  the  publication;  Rex  v.  Fleet,  1  B.  &  A»379.  abridged  posty  tit.  Li- 
bel; see  Rex  v.  Clement,  t  B.  &.  A.  ^218;  S.  C.  1 1  Price,  68,  abridged  anUj 
tit.  Contempt;  and  Duncan  v.  Thwaites.  3  B.  &  C.  556. 

X.  RELATIVE  TO  THE  AMENDMENT  AND  QUASHING  OF     L  ^^  J 

INQUISITIONS  TAKEV  BEFO  IE  A  CORONER. 
1.  Rex  v.  SALOwiLY.  E.  T.   1685.  K,  B.  3  Mod.   100  S.  P.  Rex  v.  Graf- 
ton. T.  T.   1686.  K.  B.  Comb   58. 
It  was  objected  that  this  inquisition  ought  to  set  forth  that  S.  came  by  his  The  in 
death  by,  5k.c.  et  ntillo  alio  modo  quorunq;  to  which  it  was  replied  and  r®^^^®^ 2"^!f^ 
by  the  Court;  that  in  matters  of  form  only  the  judges  may  send  for  the  coro-^^  j„  ^^^^ 
ner  into  court,  and  order  him  to  amend  it.     See  1  Keb.  907;  Sid.  225;  Sbotnotin 
Hawk   P.  C.  *244.  8ub«t«io«. 

2.   Avov.  H.  T.    r695,  K.  B.   12  Mod,  1 12. 
On  motion  to  quash  an  inquisition  taken  before  a  coroner,  whereon  the  jury  Therefore, 
found  that  a  post   in  the  highway  was  the  only  c^use  that  occasioned  the  par-'^J*^*  "^ 
ty's  death,  and  an  exception  was  taken,  because  it  was,  **  we  believe  >*.♦<>  b^^iU  be*  * 
the  cause  of  his  death,"  whereas  it  ought  to  be  certain;  and  therefore  it  waSq^u^iiQ^, 
quashed. 

S    Rex  V.Parker    T.  T.  1674.  K    B.  2  Lev.  142. 
The  coroner's  inquest^  super  visttui  corporis,  found  that  P.  feUmice  seipaum  Ag  by  ny 
threw  into  a  river,  ef  hirivo  prad^  seipsum  emergit,  et  sic  seipsum  occidii  et  mwrdra-  "HJ  ■  ™y 
tn/.     And  the  Court  quashed  it,  because  emergo  is  to  arise  out  of  the  water,  "j^J^jf 
and  n^t  to  drown  himself  in  the  water,  and  the  felomce*  throw  himself  into  the  without  dee 
water  does  not  cure  it;  for  the  going  into  the  water  does  not  make  a  felony,  cribing  ihe 
but  the  drowning  him^^elf  in  the  water;  and  the  conclusion  et  sic  seipsnm  occi'  mode; 
ditj  &c.,  signifies  nothing,  as  being  without  premises;  and  to  say  a  man  mur- 
dered himself,  without  saying  how,  is  insufficient. 

.    4.   Reginav.Cf.erk.  E.  T.   1701.  K.  B.  7  Mod.   16. 
On  an  inquisition  taken  before  the  coroner  on  view  of  the  body  of  a  party  O'  witheut 
who  had  killed  himself;  it  was  objected  that  it  wanted  the  word  murdravii.        [^^^ 
Per  Holt,  C.  J.  Clearly  it  is  a  defect  in  this  inquisition,  that  it  is  not  said  ^^und 
he  died  of  the  wound  set  forth  in  the  inquisition:  for  to  what  purpose  has  the  oaoeed  the 
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kinrr  a  ^ipw  o^the  dead     idy,  but  to  s  iow  the  jury  that  the  wouod  »«  moral? 

Or  wiiboat  An.i  io    ihirs  Jault  the  i  quisitioii  was   juashed. 

showing  5.    Hkx  V    H    riirRs\h.   E.  T.    lo8*>.   K.  B.  3  Mod.  80. 

the  year  of  .p^  coronorV  inci»jest  wa.^  qirishod  ia  this  case,  because  it  did  no'  show  the 
the  king's  .  *u     i  • 

[597  I  ^    Rex  V.  nEiUF..isALL    E.  T.   1(>85.  K  B.  3  Mod  80. 

And  if  ihe  The  defendant  was  fllo  d:  .sc,  and  the  coroner's  inquest  found'him  a  luoatic. 
inqaest  be  Motion  being  made  for  a  melius  inquir*in(luiny  the  Court  said,  there  was  do  de- 
qaashed,  feci  in  the  inquinrtion;  hut  if  any  misbehaviour  of  the  jury  or  coroner  waa 
a  new  in     g^iQ^yu^  t^ey  ^oald  grant  it. 

bedfre'^ted.  ^-   ^^^x  v.  SaunDERs.   E.  T.    1768.   K.  B.    I  Stra.  167. 

Wth  I      e    •  '^^^  Court  was  m^>ved  for  leave  f )r  the  coroner  to  take  up  the  body  and 
of  the  ^*^   take  a   new   inqui3iti:)n,  a^^cording  to  2  Sid,  101.  Salk.   377.,    which   waa 
Coart;        granted;  and  it  was  said  that  the  coroner  could  not  do  it  without  leave  of  the 
Court. 

8.  Anon.  M.  T.   IVZl.  K.  B.   1  Stra,  633, 
Aad  the  bo      The  Court  granted  a  rule  for  the  coroner  of  Wenlock,  in  the  county  of 
dy  ordered  g^iop,  to  take  up  a  body,  in  order  for.  a  new  inquisition,  the  former  having 
to  be  dwin  ^^^^  quashed. 

*^"  10.  Rex  V.  Bunnky.  M.  T.   1688.  K.  B.   I  Salk.  190. 

And  if  the  If  a  coroner's  inquest  be  quashed,  the  coroner  must  take  a  new  inquest  on 
coroner  has  view  of  the  body;  but  if  a  better  inquiry  be  granted,  on  assertion  that  the  co- 
niisbeh.if ed  r;>ner  had  misbohavod  himself,  the  new  inquiry  must  be  before  the  ahertff  or 
l^^n  co^n^issioners,  not  on  view  '»f  the  bndy,  hut  on  affidavits;  for  none  but  the  co- 
be  before  ''O'^^r  <^^^  inquire  o:i  view  .>f  the  body,  and  he  is  n  't  to  be  trusted  again;  but 
the  sherifT.  when  an  inquisition  is  quashed,  it  is  as  if  no  inquisition  had  be^n  taken. 

XI.  RELATIVE  TO  TFTE  FORFEITURE  OCCASIONED  BY 

THE  ACCUSED  ABSCONDING. 

Absconding  in  contemplation  of,  or  afler  inquisition,  occasions  a  forfeiture 
of  the  property  «4f  the  accursed;  for,  though  a  man  may  be  innocent  of  a  crime 
charged  upon  him,  yet,  if  he  abscond,  he  thereby  brings  upon  himself  the  suS' 
picion,  and  puts  the  county  to  the  trouble  of  hue  and  cry;  Bee  Britt.  20.  a. 
Tiie  flight  ought  to  be  found  by  the  coroner's  inquisition,  and  if  it  be  so  found 
it  is  not  traversable,  but  stands  as  an  unavoidable  forfeiture;  the  coroner^ 
tliorefore,  without  question,  may  seize  the  goods  found  by  the  inquisition  up- 
on a  flight,  but  not  bef  >re,  and  commit  them  to  the  township,  which  is  to  be  an- 
sweraolc  to  tho  king  or  his  almoner,  or  to  the  lord  of  the  franchise  to  whom 
they  belong;  >oo  >  flale,  P.  C.  62.  3.  4.  5  93  154;  Freem.  326.  The  for- 
feiture,, wiicn  found  by  the  inquisition,  extends  only  to  the  goods  the  party  hadf 
at  the  time  of  the  flight,  and  not  to  those  which  he  had  at  the  time  of  the  in- 
quisition; see  1  Male,  P.  C.  36*2  710;  Fitz.  Cor.  290.  312.  If  one  upon  ar- 
raignment he  acquitted  (where  a  flight  is  not  found  by  the  coroner,)  thejurv 
who  acquit  ought  to  inquire  what  g»-»ds  he  had,  for  they  are  thereby  forfeiteo; 
[  698  ]  1  Hale,  P.  C.  4'  \  Uut  this  is  onW  an  inquest  of  office,  and  traversable, 
*'  though  it  be  doni»tfuL"  says  Saundf  P.  C  183.  b.)  whether  the  coroner's 
inqisition,  super  vivnn  corpoiis^  finding  of  a  flight,  he  traversable  or  not,  though 
the  party  accused  upon  trial  be  acquitted.  '^  But  it  is  agreed,"  says  Hale, 
^^  that  if  the  coroner  by  inqui^iition,  sup  r  visum  cr.rpoi'isy  present  ouq  as  guil- 
ty, and  that  he  fled  and  the  party  is  afterwards  arraigned  and  found  not  guil- 
ty, and  also  that  he  did  not  flv,  yet  that  does  not  avoid  the  first  inquiaition 
as  to  the  flight;"  see  Britt.  JO  a.;'  Co   CiUr.  356. 

Flight  by  the  principal  or  accessary  before  the  fact  in  murder,  found  by  the 
coroner,  is  a  forfeiture  of  the  goods  of  the  ofTender,  for  these  are  within  the 
coroner's  cognizance,  though  accessaries  after  are  not;  see  Britt.  s  10); 
nor  are  the  goods  of  an  offender  forfe  ted  till  conviction;  see  Maddox.  Exche- 
quer, 238.  c,  2.;  or  flight  found;  1  Hale,  P  C.  363.  4.  And  if  a  man  kill 
another  by  misfortune,  though  the  killing  he  not  in  truth  felony,  yet,  in  strict- 
ness of  law,  he  forfeits  his  goods;  see  2  Hale,  P.  C.  304.    . 


CORONER.— Proceeding  before^  when  EviiLnce.  '"^  410 

XII.  RELATIVE  TO  PROCEEDINGS  FOR  PREVENTING  THE 

COilO    ER  TAKING  HIS  l\(iUEsT. 

Bex  V,  SoLEQUARD.  T.  T.   1738.   K.  B    ;  And.  2)1 ;  S.  C    2  Stra.  1097. 

The  defendant   beinj^  captain  of  a   man  of  war  in  commission,  and  lying  Ao  ioforma 
withiQ  the  harbour  of  P.,  and  the   liberties  of  the  borough,   had  a  sailor  who  '*®'*  ***^^* 
hanged  himself  on  board;  aad  the  coron?^r  of  P.  having  impannellcd  a  jury,  ^^^^^^^2^ 
went  to  the  ship  with  his  jury,  to  view,  but  was  refused  admittanoe  by  the  de-  preveDts 
fendant,  who  offered  to  send   be  Imdy  on  sho:e.     On  motion  for  an  informa-the  coroner 
tion  for  such  refusal,  no  inquest  haviasc  -•een  held  by  the  adiiiralty  coroner,  from  hold 
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XIII.  RELATIVE  TO  THE  AD     LSS  .$11  ITV  OF  THE  PRO- 
CEEDINGS-TAKE >   iEFo^iE  couo  ;ers. 

1.  JoN.s  V.  WiiT^:.  JVf.  T    1717    K.  B.  !  Stra.  68. 
On  a  trial  at  bar  on  a  feigned   issue  out  of  Chnncerv,  where  the  question  It  seems 
was,  devised  or  not  devjsed,  to  overthrow  the  '.vili,  tiie  di^feTidan!  insisted,  that  doubtfal 
the  testator  was  non  cmnp  h  at  the  time  of  making  it    which  was  on  the  29th,  whether  a 
having  shot  hirns'  I'on  rhe  .^Ist.         nd  a   'oni^  other  circu  Ji-^tanc?^^,  the  coro- j^^^^^  ^^^ 
ner*s  inquest,  whi  h  'bund  him  lu  mti.-,   was  ofTered  lo  be  read,  whirh  being  1,^  given  i 
opposed  by  the  other  side,  the  C  urt  d'^liNtr -d  rh<v,r   uMui'^ns  as  foll>w8  :  ^    599  "] 

Packer.  C   J.  and  i^owvs,  J      The   rhdntiiV  in  'h  .  case  is  executrix,  and  evidence  i 
the  inquest  tor  her  advantage,  sinre  the  persorvul  f-tate  is  s:\ved  by  findng  lu-a  civil  pro 
oacy,  and  iht-ret ore  I  think  it   mu    he  road  aurnnst   her       In  Lord  Derby |bC««<^»»«** 
case,  an   mqu'-^t  after  d^a^h  was  all  »    ed  to  he  given  in  evidence;  if  this  is 
read,  it  will  have  -JUt  ver.    little  weiglit,  ^or  it    nlv  finds  lunatic  on  the  3 1st, 
whicti  is  no  cou  dusive  eyiden  '.e  that  he  vvas  so  on  the  '2W^. 

Eyre,  J.     This  is  a  criminal  matter,  and  ought  not  to  be  given  in  evidence 
on  a  civil  proceeding.     A  verdi<-t  on  an  indictjnent  of  hatterv  cannot  be  read 
in  an  action  fjrthe  battery.     An  inquisition  after  death  was  in  the  nature  of 
a  civil  proceeding,  but  this  is  'Timinal,  tor  it  might  induce  a  forfeiture  of  the 
goods,  if  he  had  l)een  found  fel ;  de  se. 

Pratt,  J,  It'  a  verdict  is  given  in  evidenre,  it  must  be  between  the  same 
p'^rties/  and  therefore  an  indictment,  which  is  at  the  suil  of  the  king,  cannot 
be  read  in  an  action,  which  is  at  the  suit  of  the  party 

The  Court  being  divided,  the  deposition  was  not  read. 
2.  England's  case.  Feb   Sess.  1796.  Old  Bailey   2  Leach.  C.  L.  770.  S.  P. 

Anon.   M.  T.  1695.  K   B.  :3  Salk.  100.  . 

At  the  trial  of  an  indictment  for  murder  it  was  moved,  that  depositions  made  »«P0^ 
before  the  coroner  on  view  of  the  dead  bcdy  might  be  read,  on  the  ground  ^^^^  ^  ^^^ 
that  the  coroner  and  witnesses  were  dead,  and  therefore  the  depositions  were  ^^^  ^^  n^,^ 
the  best  evidence  which  could  be  produced.     A   witness  stated  that  he  was  evidence, 
present  at  the  inquest,  and  saw  the  coroner  take  down  the  depositions,  and  though  he 
heard  them  read  to  the  respective  deponents,  but  did  not  see  the  coroner  »«g"*;j^  ™„^^ 
them,  on  which  ground  the  Court  rejected  the  depositions.  *  both  dead, 

♦  An  inqniwtion  of  felodese  taken  before  the  coroner,  super  visum  corporis,  a  con-nn^eas  he 
eidered  by  Lord  Coke.  3  Inal.  65 ,  to  be  concluaivo  evidence  of  the  fact  apiiinst  the  execn-  |,j»„  ,i-„ed 
ton  or  ddminiatratow  of  the  deceased.     Bm  l.ord  Hale,  P.  C.  41 6.  h  of  a  dtfierent  opinion.  ^1,^01.^ 
considenng  it  anreasonable  thai  they  should  be  conclad«d  nnd  lose  the  jjoods  ©^  ^he  deceas- 
ed,  witho?t  an  answer  bv  an  inquisition,  which  may  be  taken  by  the  coroner  behind  their 
backs.     And  it  is  now  settled,  ihit  such  inquisition   may  be  removed   into  the   K.  B.  and 
travened  by  the  executors  and  admini«trators  of  the  deceased;  ^eelPnund.  862. 

t  And  under  the  I  &  2  P.  &  M.  c  IS,  U  has  been  resolved  by  nil  the  jadges  that,  tn  case 
any  of  the  witnesses  who  have  been  eiamined  before  the  coroner  are  d«;«*  "^  °"«^^^^^^^ 
travel,  or  kepi  out  of  the  way  by  the  :nean.  or  confnvanc«  of  the  P^]-^";;;  .^'^^l^  ^^^^^^^^^^ 
tioosm.yb?readonthe  irUI  of  ihe  culprit     /Fhe  coroner  fi.st  PJS^'ng  ^'^^^^^'fy  ::\I^^^ 
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I  600  ]   XIV.  RELATIVE  TO   THE   PROCEEDING   ON  THE   DEATft 

OF  A  CORO    ER. 

Of  the  par  On  the  coroners  death  the  candidate,  wht)  wishes  to  succeed  must  apply  for 
tj'g  death*  ^jj^  y^^^^  ^^  coronaiore  eligendo^  and  procure  an  affidavit,  sworn  before  a  master 
in  Chancery  in  town,  or  if  in  thr  country,  before  a  master  extraordinary  in 
Chancery.  As  this  afiidavit  must  be  positive,  and  noi  by  way  of  information 
or  belief,  it  i^  proper  that  the  person  who  makes  it  should  see  the  deceased. 
The  petition  aqd  afiidavit  should  be  lodged  with  the  clerk  of  the  crown  in 
Chancery  in  the  Rolls-yard,  and  with  whom  the  agent  signs  an  undertaking 
prepared  agreeably  to  the  act  of  parliament,  engaging  that  due  notice  shall 
be  given  in  all  the  market  towns  of  the  time  and  place  for  the  execution  of  the 
writ.  The  writ  is  then  sealed  and  delivered  to  the  sheriff,  who  is  to  give  no- 
tice of  the  day  of  election  to  all  the  market  towns  in  the  county  a  week  be- 
fore the  election  takes  place  The  sherifF  himself  is  not  bound  to  be  present, 
but  the  business  may  be  done  by  his  under-sheriff,  who  is  to  administer  the 
oath  afler  his  election;  see  Umf.  on  Coroners,  162j  Imp.  Sheriff,  205. 

SOtpOVStfOn    See  tits.  Bndjres;  Ele-iion;  Game;  Slander;  UmvcrsUy. 
I.  RELATIVE  TO  CORPORATIONS  IN  GENERAL. 

(A)  As  TO  THE  DEFINITION   AND  NATURE  OF,  p.  607. 

(B)  As  TO  THE  CREATION  OF, 

(a)  By  common  law,  p.  609.  (6)  Py  statute,  p.  609  (c)  By  prescription, 
p.  610.     {d)  By  charter. 

1st-  By  whom  granted,  p.  611.  2d.  Requisites  of,  p.  612.  3d  Accept- 
ance of. 

1.  Ingefieral,  p.  612.  2.  By  whom,  p.  613.  3.  Effect  of,  p.  613.  4.  As 
to  a  partial  acceptance,  p.  615. 

4th.  Alterations  in,  p.  616.  5th.  Surrender  of,  p.  617.  6th.  Revival  of,  p. 
617.     7lh.  Construction  of,  p.  617. 

(c^  By  licence,  p.  619.  (/)  As  to  the  parties  upon  whom  the  privilege  mav 
be  conferred,  p.  620.     {s:)  In  what  place,  p,  620.     (h)  In  what  name. 

1st.  In  general,  p.  620. 
I  601  ]        2d.   As  to  when  t  may  have  two  names,  p.  621. 

3d.  As  to  alterations  in,  and  extinction  of,  p.  62 1 . 

(t)  By  what  words,  p   622 . 

(C)  As  PO  THE  DUTIES  OP. 

(a)  To  act  by  deed,  p.  622.  (6)  To  use  the  corporation  name,  p.  624.  (c) 
To  use  the  corporation  seal,  p.  624.  (d)  To  act  by  attornev,  p.  625,  (e)  To 
allow  the  inspection  of  the  corporation  books,  p.  626. 

(D)  As  TO  THE  PRIVILEGES  AND  INCAPACITIES  OF 

S^X  *^^  ^^*^^'  P'  ^^^*  (^)  '^^  ^^  executors  and  administrators,  p.  629. 
(c)  To  be  common  informers,  p  630.  (rf)  To  levy  fines,  p.  G30.  («)  To 
j^^««pj57>  P  630.  (/)  From  arrest,  p.  630.  (g)  From  outlawry,,  p. 
630.     (^  From  excommunication,  p.  631. 

^E^    As  TO  THE  RIGHTS  AND  DISABILITIES  OF. 

(a)  To  be  devisors  and  devisees.  See  tit  Devise.     (6)  To  be  donors  and 
donees.  See  tit.  Legacy,  Mortmain,  Will,     {e)  To   be  lessors  and  lessee^. 
See  tits  Covenant.  Lease,     (rf)  To  be  grantors    and  grantees  of  copyhold. 
See  tit.  Copyhold,  vol.  6.  p.  372.     [e)  To  be  vendors  and  vendees.  See   tit. 
Vendor  and  Purchaser. 

(F)  As  TO  THE  VISITOR.     See  tit.  Visitor. 
t^^'tht^Lr^nlr""  ^  ^""^A  ^^'  '^"V"  ^  Jone«,  63;  the  depo«ition  of  wirneues  taken 

m^L^.  Vwhih  «v.denceg,ven   10  the  jury   before  him,  being  material;-  the  Iroe 

m^D  nf  of  tL  wnrT^'"!!  '**  u'*  i**"'  ^'  '*'°"*^^'  '^'  ^«^«  ^«^»  '»^e  plain  and  obviona 
meaning  of  the  words  spoken  by  the  witnesses,  and  not  merely  state  what  in  his  iod«n«nt 


wrilinTih^efcot  nf  7h        -A        "".^"'^"'^  the  1    F.  &  M.  reqnires  the  coroner  to  -  pot  in 
m^L^.  Vwhih  «v.denceg,ven   to  the  jury   before  him,  being  material;-  the  Iroe 

m^n  nf  of  tL  wnrT^'"!!  '**  u'*  i**"'  ^'  '*'°"*^^'  '^'  ^«^«  ^«^»  '»^e  plain  and  obviona 

w.^Te^:^„^^;f^\?^^^^^^^  roS^SdTdT^^r^*  "'^;  *"  ^s  jodgment 

vailin.  Ani»;..»  tul^A  ^*°®°*^®»  "®«  \  V"»  •  *^^«  298,  3d  edit.     It  seems  also  to  be  the  pre- 
it  the^rmlTil^^^^^  admissible,  though  the  prisoner  may  have  been  abient 

mi  me  time  or  taking  the  inquuiuon;  see  Bull.  N.  P.  242. 
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(G)    As  TO  THE  RRMBDIES  BY  AND  AGAIVgT. 

(o)  Actions  at  common  law.  As  to  the  corporation  courts,  see  post,  div.  By 
law.      As  to  the  mode  of  enforcing  obedience  to. 

1st.  As  to  the  form  of  action. 
*    1,  In  general,  p.  631.     2.  Ex  Contractu. 

(1  a)  Assumpsit,  p.  633.     (2  a)  Corenantj'p.  633.     (3  a)  Debt,  p.  633. 

3.  £x  delicto. 

(la)  Case,  p.  654.  (S  a)  Ejectment,  p.  635.  (3  a)  Replevin,  636.  (4  a) 
Trespass,  p.  636.     (5  a)  Trover,  p.  637, 

2d.  Of  the  parties,  p  637.     3d.  Of  the  arrest,  p.  639.     4th.  Of  the  es-   |  602  ] 
soign,  p.  639.     5th.  Of  the  pleadings. 

1.  Declaration,  p.  640.     2.  Pleas,  p.  642.     3.  Replication,  p.  644. 

6th.  Of  the  evidence,  p.  644.  7th.  Of  the  witnesses,  p.  646.  8th,  Of  the 
abatement  of  by  death,  p.  648. 

(6)  Suits  in  equity,  p.  648.  (c)  Writs  of  right,  p.  649.  (d)  Mandamus, 
p^  650.  (c)  Quo  warranto,  p.  650.  (/)  Attachments,  p.  661.  (g)  Indict- 
ments, p.  65 1  • 

(H)    As  TO  THE  DISSOLUTION  OF. 

(a)  Modes  of. 

(I St)  By  the  king's  prerogative,  p.  651.  (2d)  By  statute,  p.  652.  (3d)  By 
death  of  its  members,  p.  65*2.  '.4th)  As  being  mcapable  of  exercising  its 
functions,  p.  ^52.  ^5th^  By  surrender,  p.  657.  (6th)  By  forfeiture,  p.  659. 
(7th    By  judgment  of  seisure  quousque,  p.  659. 

(6'  By  what  proceeding  a  forfeiture  may  be  enforced,  p.  661.  (c)  Am  to 
the  efiect  of  dissolution,  p.  66 1. 

(1)    As  TO  THE  REVIVAL  OF,  p.  662. 

II.  RELATIVE  TO  CORPORATIONS  IN  PARTICULAR. 
(A)  Temporal. 

(a)  Aggregate.     1st.  As  to  the  members  of. 

(a  1)  Qualifications  of,  p.  663.     (6  I)  Who  are  eligible  as. 

1.  Infants,  p.  666.     2.  Foreigners,  p.  667.     3.  Quakers,  p.  667. 

2d  As  to  the  election  of  members  and  officers, 
(a  1  i  Mode  of,  and  how  regulated. 

1.  By  charter  and  usage,  p.  667.     2.  When  the  charter  points  out  no  mode    [  603  ] 
of  election,  p.  668-     3.  At  what  time,  p.  670.     4.  Of  summoning  the  electors, 
p^  670.     5.  Of  proposing  the  candidates,  p.  670.     6.  Of  referring  an  election 
of  one  vacancy  to  another,  p.  671, 

(6  1 )  Who  are  eligible  as  candidates. 

1 .  As  to  the  sacrament,  p.  67 1 .     2.  As  to  the  persons  who  have  served  be- 
fore, p,  675.     3.  As  to  the  excuse  for  non-a^rvice  and  notice  of  inelibility,  p. 
676.     4.  As  to  the  nomination  of  a  particular  number  of  candidates,  p.  678. 
(cl)  Of  the  electors. 

1.  In  general,  p.  680.  2.  Bv  the  whole  body,  p.  681.  3.  By  a  majority, 
p.  682,  4.  By  a  select  body  p.  685.  5.  By  remaining  members  of  a  defi- 
nite body,  p.  686.  6.  Where  part  only  consent,  and  the  dissenters  leave  the 
room,  and  where  an  election  takes  place  afler  dissolution  of  the  assembly,  p. 
687.  7.  Of  the  casting  vote,  p.  6H8.  8.  Where  rhe  privilege  of  election  is 
in  one  body,  and  approbation  in  another,  p.  689. 

(d  1>  Of  the  attendance  of  particular  officers,  p  689.  (c  1)  Of  the  day  of 
election,  p.  690.  ^/  I)  Effect  of  one  of  several  candidates  being  disqualified, 
and  of  illogal  voters,  p.  693.  (g  H  Validity  pf  how,  when,  and  by  whom  [  ^^  ] 
questioned,  p  694,  {h  1  Of  void  elections,  and  new  ones  in  consequence 
thereof,  p  608.  H  \)  Proceedings  against  persons  who  disturb,  or  refuse  to 
attend  the  election,  p.  700-  (k  \)  Of  the  admission,  p.  701.  (I  1)  Of  the 
swearing,  p.  702. 

3d.  As  fo  the  eligibility  of  particular  officers,  and  herein  of  the  general  na- 
ture and  duration  of  respective  offices. 

(a  1  Who  are  eligible  as,  p.  706.  (6  1)  Of  the  general  nature  and  dura- 
tion of  such  offices. 
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1.  Of  their  general  nature,  p.  709.     2.  Of  their  duration,  p.  710. 

(c  1)  Of  their  right  to  appoint  deputies,  p.  71 1. 

4th.  As  to  the  mode  df  compeiling  officers  to  accept  office  or  do  their  duty, 
and  effect  of  being  punished  for  such  neglect. 

(a  1)  To  acce|>t  office,  &t;.  p.  713.     (a  2)  To  do  their  duty,  &c.  p.  717. 

6th.  As  to  the  removal  of  menihers  and  off  re  rs,  p.  718.  6th.  As  to  the 
restoration  members  and  officers,  p.  7S*..  7th.  A*-  to  the  officers  hr»lding  over, 
p  738.  8th.  As  to  the  resignation  pt  members  and  officers,  p.  738.  9th.  As 
to  the  duties  of. 

(on  To  summon  the  members,  p.  7.'^9.     (6  O  To  act  by  deed,  p.  744, 

(c  1)  To  use  the  corporation  name,  p.  744.     [d  1)  To  upe  the  corpoiatioo 

^eal,  p.  744.     (el)    i  o  act  by  attorney,  p.  744      (  /*  r^  To  allow  the  ins|>ec- 

[  60r  ]     ion  of  corpo  at^^n  bboks,  p.  744.     (g- 1)  To  have  qualified  presidents  at  their 

meetings,  p  744 

10th.  As  to  the  rights  of. 

(a  1 )  To  hold  different  ass*  mhlies.  p.  745.  (h  \\  To  act  when  all  the  roeOH 
bers  are  not  present,  p.  746.       c  1 )  To  make  bye-laws. 

1.  B.  whom  to  be  mode,  p.  749.     2.  Ah  to  the  legality  of! 

(1  a)  vlust  be  reasonable,  p  753.  3  a  Must  be  convenient,  p.  753. 
(3  a)  Not  inconsistent  with  the  common  law.  p.  753.  (4  o)  Not  inconsintent 
with  the  statute  law,  p.  753.  (5  a  How  far  good  to  levy  money,  p.  754. 
(6  a)  May  regulate  the  corporation,  p.  754.      7  o    May  regulate  trade. 

(a  2^  As  to  the  individuals  engaged  in  such  trade,  (a  3  As  to  apprentices, 
p.  7  >6  {h  3'  As  to  traders  taking  up  their  freedom,  p.  757  'h  "2)  As  to 
the  subject  matter  of  the  t*-ade.  iaS^  As  to  imposing  a  forfeiture  on  go<  ds, 
p.  761.  {h  3")  As  to  the  weighing  of  goods*,  p.  76^.  (c  ^)  As  to  being  in  re- 
straint of  trade,  p  762. 

(8  a    May  be  go  d  in  part   and  void  as  to  the  residue,  p.  765. 
(.    '*p6  J       3.  As  to  the  {eison  on  whom  binding,  p.  765.     4.  As  to  the  construction 
of^  p.  768.     5.  As  to  the  mode  of  enforcing  obedience  to. 
(a  1 )  By  action. 

(a  2^  When  maintainable,  p.  770.     (6  2)  Form  of,  p.  770.  ^c  2   B    whom  , 
brought,  p.  770.     {d  2)  In  what  court,  p.  772.     (e  2)  General  requites  to  the 
pleadings,  p.  776. 

(a  I    By  distress,  p  776.     {a  3    By  imprisonment,  p.  778. 

6.  Validity  of,  how  questioned,  p  779.  7 .  As  to  alterations  in,  and  repeal 
of,  p.  781. 

11th.  As  to  the  privileges  and  ncapacities  of 

(a  1)  T<otaHe  oaths,  p.  78:.     (fr  1)  To  he  executors  and  administrators,  p« 
781.     (c  1)  To  be  common  informers,  p.  781.     .d  I)  To  levy  fines,  p.  781. 
(e  i\  To  wage  law,  p.  781 .       /  r  From  arrest,  p.  781.    \g  1)  From  ojitlaw-. 
ry,  p.  781.     (A  1)  From  excommunication,  p.  781. 
(6 1  Sole,  p.  782. 
(B)  Spiritual. 

(a)  Aggregate,  p.  789      {h\  Sole,  p.  78^. 

III.  RELATIVE  TO  THE  PRIVILEGES  AND  LIABILITIES  OF 
CORPORATORS  INDIVIDUALLY,  p.  782. 


L  607 .] 


1.  RELATIVE  TO  C'ORi  ORATIONS  IN  GENERAL. 

(A)    As  TO  THE  DEFINITION  ANO  NATURE  OF. 

Corporations  arc  either  individual  or  collective.  They  are  created  and  act 
under  a  special  denomination;  are  endowed  with  right  of  perpetual  succession, 
and  vested  by  the  policy  of  the  law  with  he  capacity  of  acting  in  thei?  corpo- 
rate character  in  many  respects  as  private  persona  Thus  they  may  take  and 
grant  property,  contract  oMigati  ns,  and  sue  and  be  sued,  enjoy  privileges 
and  immunities  in  k  mmony  and  exercise  a  variety  of  political  rights,  more  or. 
less  extensive  according  to  the  design  of  its  institution,  or  the  powers  conferred 
on  it^  either  at  the  time  of  its  cr^ation^  or  at  any  subsequent  period  of  its  e^-s 


CORPORATION.— l>e/!iiMoii  ami  JVUiir^  o/.  4ftS 

istenoe.     Corporations  are  distributed  into  different  kinds,  temporal  nnd  spiri- 
tual.    Temporal  are  again  mibdivided  into  cUenwsijnarn  and  civil , 

£leenioiiynary  corporations  a.e  such  as  are  constituted  tor  th'.'  per;  '  tual  dis- 
tribution of  the  free  aims  or  bounty  of  the  founder;  see  1  Biac.  C  m.  471. 
These  are  of  two  general  descriptions,  hospitals,  tor  the  maintenance  and  re- 
lief of  poor  and  imp'ttent  persons,  and  colleges,  for  the  promotion  of  learning, 
and  the  support  of*  persons  engaged  in  literary  pursuits,  of  which  'he  greater 
number  are  within  the  universities,  and  f  >rm  component  parts  of  these  larger 
corporations;  and  others  are  out  of  the  universities,  and  not  necessarily  con- 
nected with  them;  see  Grodb.  31)3. 

Civil  corporations  are  established  for  a  variety  of  secular  purposes.  Tlius 
a  corporate  capacity  is  conferred  on  the  king,  to  prevent  the  possibility  of  an 
interregnum  or  vacancy  of  the  thr^tne,  and  to  preserve  entire  the  possessions 
of  the  crown;  see  t  Blac.  Com.  470.  Other  civil  corporations  are  established 
for  the  purpose  of  local  government,  such  as  the  corporations  of  cities  and 
towns,  under  the  name  of  mayor  and  comm  malty,  baiii/fs  and  burgesses,  and 
other  similar  denominations.  To  this  class  may  be  properly  added,  the  gene- 
ral corporate  bodies  of  the  two  universities,  which  are  now  (contrary  to  former 
opinions)  invariably  considered  as  lay  corporations,  with  temporal  rights,  not 
as  particular  coll*'ges  are  deemed,  mere  eleemosynary  foundations;  3  Burr. 
163;  1  Blac.  Com.  471  Other  corporations  are  established  for  tho  mainten- 
ance and  regulations  of  some  particular  object  of  puMic  policy:  such  as  the 
Corporation  of  the  Trinity -house  for  regulating  navigation;  see  Sawyer's  Arg. 
Quo,  War.  9;  the  Bank,  and  the  di^eren^  Insurance  compa^iies  iu  London; 
others  for  the  regulation  of  trade,  manufactures,  such  as  the  East  India  Com- 
pany, and  the  companies  of  trades  in  London  and  other  towns;  others  for  the 
advancement  of  science  in  general,  or  some  particular  branches  of  it;  such 
are  the  College  of  Physicians,  and  the  Company  of  Surgeons  in  London,  for 
the  advancement  of  natural  knowledge;  the  s  )ciety  •>^'  Antiquarians,  for  pro- 
moting the  study  of  antiquities;  and  o/ihe  Royal  Academy  of  Arts,  for  culti- 
vating painting  and  sculpture. 

Spiritual  corporations  are  those  of  which  not  only  the  members  are  ecclesi- 
astics, but  the  object  of  the  institution  is  spiritual:  sut-h  are  bishops,  some  r  ^03  1 
deans  and  prebendaries,  all  archdeacons,  pardons,  and  vicar,  and  formerly 
chauntry  priests,  which  are  sole  corporations;  deans  and  chapters  at  present, 
and  fbrmerly  prior  and  convent,  abbot  and  monk,  which  are  corporations  ag- 
gregate. These  were  formerly  subdivided  into  regular  and  secular;  the  regu- 
lar were  composed  ot  those  ecclesiastical  persons  who  lived  under  some  rule, 
had  a  common  dormitory  and  rectory,  and  were  obliged  to  observe  the  statutes 
of  their  order;  of  this  class  were  the  monasteries,  priories,  and  some  canonries. 
The  secular  were  so  called,  because  they  conversed  In  stcvloj  performed  spi- 
ritual offices  to  the  laity ,  and  took  upon  the  rnrt^  of  souls;  such  are  at  this  day 
all  the  ecclesiastical  corporations  known  to  the  law,  and  such  were  .ormrrly  some 
canons;  see  Burns,  E.  Ij.  Monast furies,  s.  V^.  It  is  not  the  description  of  the 
person.^  who  are  the  mrnihf  r"  of  a  corporation,  hwt  the  purpose  of  its  institu- 
tion, which  characterises  it  as  a  lay  or  spiritual  fecundation;  and  for  this  reason, 
though  the  greater  part  of  the  members  of  the  colleges  or  the  universities  be 
clerical,  yet  they  are  in  general  to  be'  considered  as  lay  corporations-  see 
Carth.  93;  1  Ld.  Raym.  6;  and  therefore  not  within  the  jurisdiction  of  the  ec- 
clesiastical courts;  see  Skin.  494. 

Temporal  and  spiritual  corporations  are  either  asrpregate  or  sole;  aggregate 
consist  of  many  persons  united  together  in  one  society,  and  are  kept  up  by  a 
perpe*ual  succession  of  members,  so  as  to  continue  for  ever,  of  which  kind  are 
the  mavor  and  commonalty  of  a  citv,  the  head  and  fellows  of  a  college,  the 
dean  and  chapter  of  a  ••athedral  church  Corporations  sole  consist  of  one  per 
son  only,  and  his  successors,  in  some  pnrti<:ular  station,  who  are  incorp<  rated 
by  law,  in  order  to  give  the.n  some  legal  capacities  and  advantages,  particu- 
larly that  of  perpetuity,  which  in  their  natural  persons  they  could  not  have  had, 
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tLhi  in  thifi  ^a5«e  the  king  is  a  sole  corporation,  so  is  a  bishop,  so  are  some  deans 
and  prepeudaries,  distinct  from  their  several  chapters,  and  so  is  every  parson 
and  vicar. 

Corporations  aggregate  are  of  two  kinds;  the  one  created  for  public  govern- 
ment, the  other  for  private  charity  Public  corporations  being  for  the  good  of 
the  ct  immunity  are  governed  by  the  laws  of  the  land,  so  that  the  validity  of 
their  private  constitutions  is  examined  by  the  king's  courts.  Private  corpora- 
tions are  subject  to  the  laws  made,  or  empowered  to  he  made,  by  those  who 
create  them;  see'2T.  R  35^  Sole  corporations  also  are  divided  into  two 
kinds;  those  where  the  person  so  denominated  has  a  corporate  capacity  for  his 
own  benefit,  and  those  where  he  acts  only  as  trustee  for  the  benefit  of  others. 
Or' the  first  kind,  such  commonly  enumerated  are  king,  archbishops,  bishops^ 
certain  deans  and  prepeudaries,  all  archdeacons,  and  parsons,  and  vicars,  and 
of  the  same  kind  were  chauntry  priests  in  the  times  of  popish  superstition;  see 
10  Co.  Rep.  '27.  a.  i8.  a  Of  the  scond  kind  the  most  familiar  instance  is  the 
Chamberlain  of  London,  who  may  ake  a  rec  >gnizance  of  himself  and  succes- 
sors in  his  politic  capacity  in  trust  for  the  orphans;  see  Co.  Rep,  65;  Cro* 
Eliz.  43  4;  1  Rol.  Abr.  515,  and  Kyd.  on  Corp.  from  p.  1.  to  37. 

[  609  j  (B)    As  TO  THE  CREATIOIi  OF. 

\a  B  he  <  >mm'*n  law. 
Corporations  created  by  he  common  law  arc  those  to  wWvh  several  corpo- 
rate capacities  havebi'en  annexed  in  virtue  of  their  poliM'Ml  "haracter,  by  the 
universal  assent  of  the  community,-  from  the  most  remote  period  to  which  our 
existence  can  be  traced;  see  Kvd.  on  Corp.  39.  0(  this  description  are  the 
Kinff,  see  lO  Co.  29.  b.,  all  bish:)ps,  pardons,  vicars,  deans,  arrhdearons,  pre- 
benaaries,  or  canons  of  some  onthedrals  churchwardens,  and  deans  and  chap- 
ters, and  such  were  all  chaun  ry  priests,  abbot  and  convent,  or  prior  and  con- 
vent; see  Kyd  on  Corp.  40. 
A  corpora  (b)  By  Stalufe. 

tionmaybe      i.  A  corporation  may  be  created  by  act  oi  parliament,  see  10  Co.  28.  b,;  T 
created  by  j    |^    54^.    j^^j  ^^„  q^^^   ^j) 

>Udint  ch  ^    ^^^  ^'  Miller.  E.  T.  1795.  K   B  6  T.  R.  268. 

CMO  U  can  ^"  ^^  information  in  the  nature  of  an  900  wnrranfo  to  try  the  right  to  a  cor- 
DOtbecoD  por ate  office,  the  question  was  whether  a  sub«^equent  charter  of  Charles  II., 
trolled  by  a  which  ordained  and  granted,  that  from  thenceforth  there  should  be  one  mayor, 
Babseqaeot  two  bailiffs,  to  be  ch  )sen  in  the  manner  therein  mentioned,  and  48  of  the  in- 
charter,  e  habitants,  not  having  been  mayors  or  bailiffs,  who  should  be  the  company  of 
ibe  cofDo^  ^^'  ^^^  *^**  *^®  mayor,  baili  :'e,  and  burgesses  having  been  mayors  or  bailifls, 
tore  accept  ^®?®^^®'^  ^*^^  *^®  ®*^^  company  of  48,  should  be  the  common  council  of  the 
it.  said  town;  and  further  granted,  that  the  mayor  and  bailiffs  for  the  time  being, 

and  the  burgesses  thereof  having  l)een  mayors  or  bailiffs,  or  the  tnaj or  part  of 
the  saiTie.  from  time  to  time  should  have  power  yearly,  within  10  days  next  af^ 
ter  the  1st  of  August  in  every  year,  to  assemble  themselves,  or  the  major  part 
of  them^  in  the  guild-hMll  or  other  ccnvcnient  place,  then  and  there  to  continue 
till  they,  or  the  major  part  of  them,  hnd  assembled  controlled  a  previous  act 
of  parliament,  4  H.  7.,  which  enacts  that- "the  mavor  and  his  brethren  for  the 
•  time  being  that  then  of  times  past  had  been  raavors,  or  the  more  part  ofthem, 
upon  their  oaths,  should  choose  18  perr-^ns  of  the  most  wise,  discreet,  and  best 
-  disposed  persons  of  the  inhabitants  of  the  town,  other  than  had  been  mayors 
and  baili  ^s  thereof,  and  the  same  persons,  or  part  of  them,  from  time  to  time 
thereafter  should  change  as  often  as  should  seem  most  necessary;  which  eaid 
persons  so  by  them  chosen,  and  the  mayor  and  his  brethren,  and  such  persons 
then  should  have  been  mavors  and  baili  s  of  the  said  town  for  the  time  beiDg, 
or  the  more  part  of  them,  should  make  yearly  election  of  all  the  future  mayors 
and  bailiffs,  &.c."  The  Crmrt  said,  the  constitution  of  the  assembly  for  the 
election  of  a  mayor  was  created  by  an  act  of  parliament,  and  could  not  be  af- 
terwards altered  by  the  king's  charter.  Where  a  corporation  takes  its  rise 
from  the  king's  charter,  the  king,  by  granting,  and  the  corporation  by  accept- 
ing another  charter,  may  alter  it,  because  it  is  done  with  the  consent  of  all  the 
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parties,  who  are  competent  to  consent  to  the  alteration.     But  no  auch  alteration  [  610.  ] 
could  be  made  in  this  case,  by  the  king^s  charter  a  one,  because  the  mode  of 
election  was  introduced  by  statute,   which  cr)uld  not  be  varied,  altered,  nor 
controlled  by  any  subsequent  charter.     See  I  Vent.  3.35;  Raym.  439. 

(c.  Bif  pi'  script wn*  • 

Rex  v.  the  Mayor,  8lc.  of  thf:  Borough  op  Stratford-upon-Avon.   T.  T. 

1811.  K.  B.  !4  East,  348. 
A  charter  of  Edward  VI   was  granted  upon  the  recited  prayer  of  the  itiAoi- Whafo 
t/ait/«  of  the  borough  of  Stratf  )rd-upon-Av  »n,  ^' that  the  king  would  esteem  ^"*™  **■• 
them,  the  inhabitants,  worthy  to  be  mafl,  revtertd^  awl  erects  d  into  a  body  cor-  *?*^    j* 
porate  and  politic."      t  thereupon  procee.led  t'>  "  jyotU   without  any  word  of^,fg  J^^j^t 
conjvnnai'wn)  unto  the  inhabiiaiUs  of  the  borough,  that  the  same  borough  should  fal  whether 
be  a  free  borough  for  ever  thereaAer."     It  then  proceeded  to  incorporate  them,  the  body 
by  the  name  of  the  bailiflTs  and  burgesses,  See.     It  however  appeared,  that  the  h*d  """"* 


JitSj  of  whi'-h  a  8ik>ol  and  an  almshouse  had  been  maintained,  and  a  bridst 
been  from  time  to  time  kept  up  and  repaired;  which  guild  had  been  then  dissolv- admitted 
ed;  and  that  its  lands  had  lately  come  into  the  king's  hands;  and  that  it  fur- >•  <^°fi'iB* 
ther  recited,  that  the  inhabitaiUs  of  the  borough^  from  time  immemoiial^  had  en-^'y  of  the 
joyed  franchises,  liberiieSy  tree  customs,  jurisdictions,  privileges,  exetnptions,  •*PJ*"'®"* 
and  immunities,  by  reason  and  pretence  of  the  guild,  and  of  charters,  grants, 
and  confirmations  to  the  guild,  and  otherwise,  which  the  inhabitants  could  not 
then  hold  and  enjoy  by  the  dissolution  of  the  guild,  and  for  other  causes,  by 
reason  whereof  it  was  likely  that  the  borough,  and  its  government,  would  fall 
into  a  worse  state,  without  speedy  remedy;  and  that  thereupon  the  tnhabitanU 
of  the  boi'ough  had  prated  the  king's  favour  for  bettering  the  borough  and  fiw- 
emment  thereof,  and  Jor  suppeniing  the  great  chargis  which  from  time  to  time 
they  had  been  bound  to  sustain,  to  be  deemed  worthy  to  be  made,  &c.  a  body 
corporate,  ^c;  and  that  thereupon  the  kin  ,  after  granting  to  the  inhabitants 
of  the  borough  to  be  a  corporation,  granted  them  the  same  iHntnds  and  limits^ 
as  the  borough,  and  ihe  jurisdiction  thercofyfrom  time  iMmetnoridl  had  extended 
to;  and  that  then  the  Icing.  '^  willing  that  the  alms-house  and  school  should  be 
kept  up  and  maintained  as  theretofore,  ^ without  naming  the  bridge)',  and  that 
(he  great  charges  to  the  ttorovgh,  and  Us  inJiabitants,  from  time  to  time  inctdeniy  , 
might  be  thereafter  the  better  sustained  and  supported,  granted  to  the  corpora- 
tion the  lands  of  the  late  euild."  Parol  testimony,  as  tar  back  as  living  me- 
mory went,  was  brought  tcirward  to  show  that  i  *:  (orporativn  had  always  r€|>air- 
ed  the  bridge.  The  question  noH  agitated  was,  whether  this  was  a  corporation 
by  prescnplion,  and,  a  sonsequenec*  resulting  from  the  decision  of  such  a  pointy 
whether  they  were  bound  to  repair  the  bridge. 

Per  Cur.  It  is  clear  that  there  had  been  a  guild,  or  corporation,  in  this  [  611  | 
place,  which  were  dissolved  at  the  «ime  of  granting  the  charter  of  Edward  VI.; 
and  that  charter  abo  states,  that  the  borough  ot  Stratford-upon-Avon,  is  an  an- 
cient borough,  within  which  that  guild  was  It  is  also  clear  that  the  expres- 
sions in  the  charter  do  not  simply  denote  a  town  with  inhabitants,  because  it 
refers  to  franchises,  &c. ;  and  also  to  certain  charges  which  they  were  bound 
to  sustain  and  perform,  which  seems  to  carry  the  notion  of  their  being  a  corpo- 
ration. Tlien,  comparing  this  with  the  parol  evidence  as  to  the  constant  prao 
tice  of  the  corporation  to  repair  the  bridges  from  time  to  time,  without  any 
such  condition  imposed  on  them  hy  the  charter,  in  respect  of  the  grant  landa, 
we  cannot  say  that  there  is  noi  sofbrieio  evidence  on  the  face  or  the  cbarteri 
coupled  with  the  constant  practice  ot  the  corporation  to  bear  the  burden  of  re- 
pair, to  warrant  to  the  conclusion  of  the  jury  that  this  was  a  corporation  by  pre- 

*  A  corporation  by  prescription  is  a  corporation  which  haa  existed  from  time  immemori- 
al, and  of  which  it  in  impossible  to  show  the  commencement  by  any  particular  charter,  or 
act  of  parliament,  the  law  presoming  that  each  charter  or  act  of  parliament  once  existed, 
bat  that  it  has  been  lost  by  snch  accidents  as  length  of  time  may  produce;  see  10  Co.  29, 
b;  Bro.  Corp.  65;  Kyd  on  Coi-p.  41. 

VOL.  VT  n* 
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•cription.     But  that  is  not  enough  to  sustain  the  verdict,  because,  if  the  charge 
of  repairing  ihe  bridge  of  right  belonged  formerly  to  the  guild,  and  not  to  the 
corporation  existing  at  the  same  time,  it  cannot  be  supported.     The  charter 
says,  that  the  alms-house,  school,  and  bridge,  were  from  time  to  time  kept  up 
and  repaired  by  the  guild,  out  of  the  rents,  revenues,  and  profits  of  their  lands; 
and  that  by  the  dissolution  of  the  guild  the  inhabitants  would  be  left  liable  to 
great  burdens,  which  they  were  bound  to  bear;  and  then,  for  supporting  of 
those  great  charges,  it  grants  to  the, corporation  the  lands  which  the  guild  had 
had,  and  particularly  enjoins  them  to  keep  up  the  alms-house  and  school,  with- 
out mentioning  the  bridge.     Now,  if  the  repairs  of  the  bridge  had  not  been  a 
burden  upon  the  corporation  before,  it  was  natural  to  suppose,  from  the  previ- 
ous recital,  that  the  crown,  in  granting  the  lands  to  the  corporation,   would 
have  particularly  enjoined  them  to  keep  up  the  bridge  as  well  as  the  alms- 
house ancfschoof;  all  of  which  had  been  before  enumerated  as  sustained  out  of 
the  rents,  revenues,  and  profits  of  the  guild.     Then,,  as  the  corporation  hare 
always,  as  far  back  as  living  testimony  can  go,  repaired  the  bridge,  it  carries 
with  it  a  strong  probability  that  that  was  one  of  the  charges  to  which  the  bo- 
rough and  its  inhabitants,  as  a  corporate  body,  were  before  liable,  otherwi  se 
it  would  have  been  specially  mentioned,  as  well  as  the  alms-house  and  school. 
See  Skin.  311;  21   E.  4;  56.  a.;  59.   b.;  Bro.  Corporations,  pi.   65.  and 
64;  1  Rol  Abr.  613;  5  Burr.  2594. 
9he  Kingt  (d)  By  charter* 

by  bin  cbar  1^    £y  whrnn  granied, 

IrlnTto  The  East  India  Company  v.  Sands.  T.  T.  1684.  K.  B.  2  Show.  367;  S.  C. 
'•rtaiD  iD«  Skin.  132;  S.  C.  7  St.  Trials,  493. 

[  612  ]  King  Charles  II.,  by  hb  letters  patent,  gave  to  the  plaintiffs  the  sole  liber- 
vidnals  the  iy  of  trade  to  the  ^ast  Indies,  and  prohibited  all  others  unless  by  their  licence. 
cxcla8i?e  Jq  an  action'on  the  case,  it  appeared  that  the  defendant,  not  a  member  of  the 
right  of  tra  Company,  had  unjustly,  and  against  the  letters  patent,  and  wrthout  licence, 
yoifd  the  transported  divers  merchandises,  to  the  damage  of  the  Company.  On  demur- 
seas  within  ^^^y  i*  was  contended,  that  no  subject  had  a  right  to  trade  with  infidels,  with- 
a  certain  out  the  king^s  licence.  \nd  the  Court  gave  judgment  for  plaintilFs*  See  5 
district.  Inst.  89;  2  Brownl.  296;  Dyer,  128;  Sid.  «31. 
A  charter  2f?.   Req^fisitefi  of,' 

creating  a  Rex  v.  Amerv.  H.  T.  178^.  K.  B.  I  T.  R.  575" 

corporation  j^  ^^^  objected  to  a  charter,  made  in  the  reign  of  Charles  II.,  creating  a 
coantv  pal  corpDration  in  the  county  palatine,  of  Chester,  that  the  charter  was  void,  be- 
atine,  needc^nse  it  had  not  the  seal  of  the  county  palatine  affixed  to  it.  But  the  Court 
not  have  *  To  the  crcatipn  of  a  corporation  by  charter,  there  are  five  reqaisites;  Igt,  an  aqthorit  j 

the  seal  of  to  make  it;  2d,  sut^cient  words;  3d,  persons  to  be  incorporated;  4tfa,  a  name;  and,  lastly^ 
the  county  a  place;  see  10  Co,  29,  b. 

palatine  at       i  The  king  alone,  it  has  been  said,  has  anthc^rity   to  make  a  corporation  by  his  charter;* 
tached  to     see  iOCo«  33.  b:  I  Roll.  512;  and  consequently  if  the  king  granted  power  to  another  to 
^^'  make  a  corporation,  it  was  void,  except  when   it  did  commence  npon  the  cliarter  or  grant 

of  the  king,  and  not  by  the  power  conferred  npon  the  other  by  such  grant;  see  Bro.  Corp. 
45;   10  Co.  33,  b.     But  the    law  has  been  long  settled  otherwise,  and  he  may  not  only 
grant  a  license  to  a  subject  to  erect  a  particular  corporation,  but  give  a  general  power  bjr 
charter  to  erect  corporations  indefinitely.     The  chancellor  of  the  aniversity  of  Oxford  has 
by  charter  such  a  power,  and  has  oAen  exerted   it  in  the  execution  of  several  matriculated 
corporations  now  subsisting,  of  tradesmen  subservient  to  the  students;  seel  Com.  474;  1 
Kyd  on  Corp.  60.     This   power  is  most  frequently  exercised    in  the  case  of  eleemosynary 
or  charitable  corporations,  when  a  license  is  granted  to  a  subject  to  erect  such  a  corpora* 
tion,  and  to  endow  it   wiih  possessions  or  revenues;  in  which  case  the  donor  is  called  the 
founder;  see  I  Kyd  on  Corp.   60.     Rut  the  corporation   of  London,  though  its  privileges 
are  confirmed  by  parliament,  cannot  make  another  corporation;  see  I  Sulk.  192;  however 
a  corporation  may  make  a  fraternity  or  company  within  themselves;  see  1  Salk.  192.  Tha 
court  thus  distingui«hiiig  between  a  corporation  and  fraternity,  that  a  coiporation  is  proper* 
ly  an  investing  of  the  people  of  the  place  with  the  local  government  thereof,  and  therefore 
their  laws  shall  bind  strangers;  but  that  a  fraternity  is  some  people  of  a  place  united  to- 
gether, in  respect  of  a  mystery  and  business,  into  a  company,  and  their  laws  and  ordinan- 
ces cannot  bind  strangers,  because  they  have  not  a  local  powuror  government;  see  Kvd  01^ 
Corp.  47.  .  9  ' 
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oyenruled  the  objection,  saying,  it  did  not  follow  thai  because  the  king  ought 
create  a  oerporation  within  the  county  palatine  under  the  duchy  seal,  he  could 
not  do  so  under  the  great  seal 

Sd.  Jiccepiance  of. 
1.  In  general, 

1 .  Rex  v.  Amew .  H.  T.  1787.  K.  B.  1  T.  R,  675.  S.  P-  Rex  t.  Barzst. 

T.  T.  1815.  K.  B.  4M.  &  S.  253. 
It  was  resolved  that  a  body  of  men  could  not  be  incorporated  against  their  ^.  chart«r, 
consent;  and  that,  therefore,  a  charter  of  incorporation  was  inoperative  with-^"^^'  nccepi 
out  acceptance.  ''"^<^>  '^  ia 

2,  Rex  v.  Larwood-  H.T.  1694.  K.  B.  1  Ld.Raym.  32;  S.  C.  Skin.  674;  *'P^''''*'^- 

S.  C.  4Mod.  269;  S.  C.  1  Salk.  167.  S.  P.  Rex  v.  Barzet.  T.  T.  1815. 
K.  B.  4M.^S.  253. 

King  Henry  IV.,  by  charter,  granted  among  other  things  to  the  corporation  The  accept 
of  the  city  of  Norwich  that  they  might  choose  two  sheriffs.     Charles  II.  con-  ''"*^*'  »^ 
firmed  this  charter,  and  granted  besides,  that  in  the  election  of  sherifis,  this  IP^^l^^  ^y 
form  should  be  observed;  that  the  mayor,  sherifis,  and  aldermen,  between  the  T^^^/^  i 
24th  of  June  and  the  1st  of  September,  should  choose  one  fit  person  to  execute  ^nd  if 
the  office  of  sheriff  for  the  year  ensuing,  and  tliat  the  commonalty   should  there  ba 
choose  another,  the  corporation  having  acted  under  this  charter  for  a  consid-  two  char 
able  time,  that  circumstance  the  Court  held  to  be  evidence  of  acceptance,  and  ^^'i*^*  ^^^ 
the  alteration  in  the  mode  of  election  valid.  ^''^'^  ^'  ^^ 

3.  Rex  v.  the  Mayor  of  Bridgwater.  E.  T.  1723.  K.  B.  11  Mod,  291.     fhTcorpom 

On.  motion  for  an  information  against  a  person  for  acting  as  mayor  of  Bridge-  tion  acted 
water,  it  appeared  that  by  charter  of  Queen  Elizabeth,  confirmed  by  James  ander  the 
II.,  they  were  incorporated  by  the  name  of  mayor,  aldermen,  and  burgesses  i>ew  one,  it 
They  afterwards  surrendered  to  King  Charles  II ,  by  the  name  of  mayor,  al-®^*'*  ^®^" 
dermen,  and  capital  burgesses;  and  King  Charles  II.  granted  them  a  »®w  [J"y  ^^^^^J 
charter,  grounded  upon  the  surrender,  aiul  in  consideration  of  it.     No  proof  ed  the  old 
being  given  to  show  that  they  ever  had  acted  under  the  new  charter,  the  Court  charter. 
fiaid  they  could  intend  that  they  had  accepted  the  old  one.  The  chtir 

2.  By  whofn^  tor  must  be 

1.  Rex  v.  Amery,  H.  T.  1787.  K.  B.  1  T.  R.  575.  accepted 

Per  Ashurst,  J.     A  charter  incorporation  can  only  be  accepted  by  the  per-  ^y  ^^^ose  to 
sons  to  whom  it  is  directed  at  the  time  it  was  made.     Et  per  Buller,  J.    I  am  J^jd^™  sgjf 
not  prepared  to  say  that  it  is  necessary  it  should  be  accepted  even  by  a  major-  But  an  ac 
Uy  of  (hose  named  in  it,  for  a  smaller  number  than  a  majority  of  an  indefinite  ceptanc* 
part  of  the  corporation  is  sufTicient  to  constitute  a  lawful  assembly  for  doing  by  a  Icsb 
corporate  acts;  therefore  it  would  be  difficult  to  find  a  reason  why -the  same  >i^mber 
number  may  not  accept  the  charter,  \^Z  !?f" 

2.  Rex  v.  Pasmore.  E.  T-  1787.  K.  B.  3  T.  R.  199.  ,      those  nain 

Per  Lord  Kenyon,  C.  J.  The  question  is,  whether  this  charter  has  been  ac-ed,  has 
cepted  or  not?  A  majority  of  the  grantees  are  stated  to  have  accepted  it,  and  been  hoi 
the  refusal  by  a  few  of  the  body  was  certainly  not  sufficient  to  repel  the  ac-^en  good. 
4;eptance  of  the  i«st.  Though  the 

3.  Effect  of,  j;"^.;  ^« 

1.  Rex  v.  Amerv.  H.  T.  1787.  K.  B,,l  T.  R.  575.  8eems^quc« 

This  was  an  information  in  the  nature  of  a  quo  warranto  against  the  defend*  Ljonable. 
ant,  to  show  cause  by  what  authority  he  claimed  to  be  an  alderman  of  Chester,  a  charter 
The  defendant,  in  answer  to  this  information,  stated  a  charter  of  the  d7th  ofonreaccfpt 
Chariest,  w4iich  directed,  among  other  things,  that  the  corporation  should ed  en nuot 
consist  of  a  mayor,  recorder,  24  aldermen,  and  40  common-council,  &c.,  and  he  repudia 
it  appointed  the  first  24  aldermen  by  name.     The  defendant  then  averred  that       6  i  4  J 
the  said  charter,  as  to  the  election  of  aldermen  of  the  said  city,  was  duly  ^<^-*  |,^/Q,^^.,ct 
cepted  and  agreed  to  by  the  said  citizens  and  inhabitants,  and  then  deduced  a  ing'yn'lj^gr 
regular  title  as  alderman  under  that  charter.     Replications;  1  st,  that  the  char-  ^ 
ter37  Car.  2.,  as  to  the  election  of  aldermen,  was  net  duly  accepted  by  the 
citizens  and  inhabitants;  2d,  that  the  ma^or,  aldermen,  and  common-ccuncil, 
have  not  exercised  the  fraacbise  of  electmg  aldermen,  according  to  the  intent 
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of  the  said  charter.  Rejoinder,  that  the  charter  of  37  Charles  IT.  wa^  accept- 
ed by  the  citizens  and  inhabitants  as  to  all  the  matters  contained  therein.  On 
whici    issue  was  joined.     Several  ether  immaterial  issues  were  also  joined; 

r  from  which  it  appeared  that  Car.  II.,  bv  his  said  charter,  reserved  full  power 

to  himself,  his  heirs,  and  successors,  at  his  and  their  ^ree  will  and  pleasure,  to 
remove  the  mayor,  recorder,  common  clerk,  or  any  one  or  more  of  the  alder- 
men, comraon-councilmen,  &c.  of  the  said  city,  by  an  order  of  privy  council 
to  them  respectively  signified;  and  that  as  often  as  he,  his  heirs,  and  succes- 
sors, by  any  such  order  made,  sh'>uld  declare  any  such  mayor,  &c.,  to  be  a- 
moved  from  his  or  their  respective  offices,  that  then  and  thenceforth  the  may- 
or, &c.,  and  all  or  any  of  them  so  amoved  from  their  respective  offices,  should , 
without  further  process,  actually  be  amoved,  &c.,  and  that,  in  every  such  case, 
some  other  fit  person  or  persons,  within  a  convenient  time  after  any  such  amo- 
tion, should  be  chosen,  ofc^  in  such  manner  as  by  the  letters  patent  was  be- 
fore directed,  into  the  place  and  office,  &c .  of  any  pesron  so  amoved.  That 
Kin^  Jomes  II.  by  an  order  of  pYivy  council  dated  August  12,  U;88,  accord- 
ing to  that  power,  amoved  all  the  corporators  then  in  being,  which  was  regu- 
larly signified  to  them,  wherefore  the  power  in  the  said  charter,  as  to  to  the  e- 
lection  of  aldermen,  ceased  and  determined.  That  a  charter  of  '-il  Hen.  7., 
and  a  confirmation  of  it  in  the  16th  £liz.,  were  accepted;  and  that  those  char- 
ters were  in  force  on  nth  of  October,  1683.  That  King  JamesUI.  aflcr- 
wards,  on  the  26th  of  October,  1688,  granted  a  charter  of  restoration  to  the 
mayor  and  citizens  of  Chester,  which  was  accepted;  wherefore  the  charter  of 
37  Car.  2.,  aflerthe  granting  and  acceptance  of  the  charter  of  restoration,  was 
of  no  further  effect.  The  evidence  proved  that  the  select  body  named  in  the 
charter  of  Cai*  II  assumed  their  corp<  rate  functions,  and  acted  under  the 
charter  for  about  three  years,  during  which  time  about  IS  of  the  old  frccnnen 
were  admitted  under  the  new  charter.  That  upon  the  order  of  council  of 
James  II.  the  old  corporation  resumed  their  functions,  and  the  members  of  the 
other  retired.  The  restored  corporation  returned  to  their  ancient  mode  of 
proceeding  in  most  articles;  but  in  some  instances,  and  particularly  in  the 
election  of  aldermen  and  common-council,  they  had,  in  general,  continued  to 
proceed  according  to  the  method  directed  by  the  charter  of  Car.  11.,  excepting 
during  four  years  soon  af>cr  the  revolution;  during  which  time  they  proceed- 
ed nearly,  though  not  entirely,  according  to  the  charter  of  Hen.  VII.  It  al- 
so appeared,  that  the  election  of  aldermen  by  the  select  body  had  been  made  prc- 
vious^to  the  charter  of  Car.  II.  by  virtue  of  a  bye-ltfw  under  the  charter  of  Hen. 
VII  That  the  charter  of  Charles  II.  did  not  appear  to  have  the  seal  of  the 
county  palatine,  according  to  the  directions  of  the  charter;  and  there  was  no 
entry  in  the  seal-keeper's  books  of  the  county  palatine  of  any  fees  having  been 

[  '  >  ^  1  paid  for  affixing  the  county  palatine  seal  at  the  trial.  The  judge  said,  that 
the  right  of  election  of  alderman  in  this  corporation,  in  the  mode  contended  for 
on  the  part  of  the  defendant^  ought  to  be  supported,  if  po£:§iblc.  But  that,  on 
a  general  view  of  the  case,  he  found  it  extremely  difficult  to  support  it  under 
the  charter  of  Car.  II.,  which  seemed  to  have  been  nullified  by  King  James. 
That  the  franchises  of  the  corporation  were,  in  fact,  suspended  by  that  judg- 
ment. That  the  charter  of  Charles  II.  was  acted  upon  for  three  years  next 
afler  the  granting  of  it.  That,  after  the  charter  of  restitution  was  granted,  the 
officers  of  the  old  corporation  resumed  their  places,  and  that  from  that  time 
they  went  on  without  appearing  to  advert  in  any  one  instance  to  the  charter  of 
Charles  II.,  as  the  authurity  under  which  they  were  to  act.  The  jury  found 
a  verdict  for  the  prosecutor  On  motion  for  a  new  trial,  two  points  were 
made;  Ist,  whether  the  jury  had  done  right  in  finding  their  verdict,  as  they 
had  done,  against  the  acceptance  of  the  chnrtcr  of  Charles  11. ;  and  2d,  wheth- 
er the  judge  who  tried  the  cause  was  or  was  not  correct  in  his  manner  of  sum- 
ming up  to  the  jury  ? 

Per  Cur,  The  point  now  before  the  Court  is  only  as  to  the  acceptance  ol 
the  charter  of  Charles  II.  And  as  to  that,  it  is  material,  first,  to  consider  to 
whom  that  charter  was  granted;  and,  secondly,  by  whom  it  is  said  to  have  been 
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accepted.  We  think  there  was  a  mistake  at  the  trial  by  the  jud^e,  in  leaving 
the  que^stion  to  the  jury,  whether  the  old  corporation  had  accepted  this  char- 
ter? N(»thing  is  more  clear  than  that  the  crown,  at  the  time  of  granting  (his 
charter,  considered  the  whole  corporation  of  Chester  as  totally  annihilated  and 
extinguished.  It  was  not  granted  to  them,  as  to  a  corporation  then  in  exis- 
tence. Then  the  question  is,  whether  the  citizens  and  inhabitants  had  accept- 
ed the  charter  of  Charles  II.  or  not?  As  to  the  facts  of  the  acceptance  stated 
to  have  been  proved,  there  is  such  a  body  of  evidence  during  the  course  of 
three  years,  as  in  my  opinion  leaves  the  question  without  a  doubt.  And  if  the 
corporation  accepted  the  charter  only  for  an  hour,  that  is  conclusive  for  ever; 
it  cannot  aHerwards  be  said  that  they  had  not  accepted.  If  on  the  evidence 
there  is  no  groimd  for  saying  that  the  charter  was  accepted,  it  will  be  impossi- 
ble to  support  it.  But  alt  the  evidence  goes  to  show  an  acceptance;  and  there 
was  no  contrariety.  Another  objection  has  been  made,  that  is  dres  not  ap- 
pear that  the  charter  was  accepted  by  a  majority  of  those  named  in  it.  W 
are  by  no  means  satisfied  that  it  was  necessary  that  it  should  be  accepted  by 
Q  majority  of  them.  We  hold  that  there  is  a  great  difference  between  a  char- 
ter granted  in  general  terms  to  incorporate  the  inhabitants  of  a  city,  and  a 
charter  like  the  present,  which  creates  distinct  parts  of  the  corporate  body,  fills 
up  some  of  the  offices  by  name,  and  leaves  it  open  to  them  to  elect  a  numbe 
of  freemen. 

4.  An  io  a  partial  accepfance. 
Rex  V.  Nice  Chancellor  of  Cambridge  E,  T.  16-47.  K.  B.  3  Burr.  1647. 
S.  P  Rfx  v.  A    fry.  H.  T.  1787.  K.  B.  I  T.  R.  575. 
On  a  contest  (or  the  office  of  high  steward  of  the  University  of  Cambridge,  A  chartar 
between  the  Earls  of  Sandwich  and  Hardwick;  the  latter,  who  conceived  him- ""^JJ*  ■? 
self  to  have  been  legally J'elected,  apj.lied  fcr  a  mcuddrMs  to  have  the  benefit  ^f^(*la^^ 
of  his  election.     On  the  rule  to  show  cause,  it  was  argued  in  opposition  to  the  '^f.ff„^A 
application  for  the  writ,  that  Queen  Elizabeth  in  the   12th  year  ol  her  reign,  ^nd  the  cor 
had  granted  to  the  University  a  new  body  of  statutes  under  which  they  were  poratora 
then  governed,  and  in  which  no  particular  mode  was  prescribed  for  the  elec->re  not  at 
tion  to  the  office  of  high-steward;  but  which  directed  that  all  <  fficers  not  there- I'l'®'*^  ^^ 
in  particularly  mentioned,  should  be  chosen  in  the  same  manner  in  which   the**^*  ""?S' 
vice-chancellor  was  to  be  .chosen;  but  that  the  election  in  question  was  not  as  provieioU 
the  election  of  a  vice-chancellor;  that  the  University  had  accepted  these  sta- and  reject 
tutcs;  and  were,  therefore,  bound  to  them,  and  that  consequently  the  election  the  rest, 
was  void.     In  support  of  the  application  for  the  writ,  it  was  contended  that  the  ^'"'  if* 
election  was  according  to  a  usage  which  had  prevailed  above  240  years,  thatj**''^      .*' 
this  new  charter  did  not  affect  the  old  prescriptive  right,  and  that  the  usage  ^^^^  ^  ^^^ 
showed  only  a  partial  acceptance  of  the   statutes  of  Queen  Elizabeth.     The  poration  m 
Court  said,  that  the  crown  could  not  take  away  from  the  University  any  rights  ezistaoce, 
that  had  formerly  subsisted  in  them  under  old  charters  or  prescriptive  usage  •  the  corpora 
that  the  validity  cfihese  new  charters  mnst  depend  on  the  acceptance  of  the  ''<*1  '*  "®^ 
University  that  when  the  crown  gave  these  statutes,  the  University  of  Cam- °*'*®^  *^ 
bridge  was  of  ancient  establishment,  and  had  many  prescriptive  rights  as  well  bind^ihem 
as  former  charters  of  very  old  date,  and  there  was  no  intention  to  alter  or  over-sekea  by 
turn  their  ancient  constitution;  that  these  statutes  undoubtedly  meant  to  leave  the  new 
the  ancient  constitution  of  the  University  in  a  great  measure  as  it  was,  without «"«  in  5'o 
repealing  or  abrogating  their  eld  established  customs,  rights,  and  privileges^  p  P^rticu 
and  the  University  could  net  mean  to  accept  them   on  any  c»ther  terms;  that 
the  statutes  of  Queen  Elizabeth,  therefore,  could  never  be  set  up  to  invalidate 
establishments  which  had  subsisted  long  before   she  was  born:  that  the  office 
of  high  steward  came  under  this  description,  and  that  it  wa*?  not  intended   by 
these  statutes  to  alter  the  mode  of  election  to  it,  unless  the  University   chose 
so  to  do;  that  it  was  the  coucvrrenc*'  B.nd  accept  nnce  of  the  University  that  gave 
force  to  the  charter  of  the  crown;  that  they  might  accept  the  body  of  statutes 
separately  and  disiirutly,  and  were  not  bound  to  accept  all  or  Uare  all;  and  that 
in  the  present  case  it  appeared  there  was,  in  fact,  a  partial  acceptance;  and  ob- 
served: there  is  a  vast  deal  of  difference  between  n  new  charter  granted  to  a 
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new  corporation  (who  must  take  it  as  it  is  given)  and  a  new  charter  given  to 
a  corporation  already  in  being,  and  acting  either  under  a  former  charter,  or  un- 
der a  prescriptive  usage;  the  latter,  a  corporation  already  existing^  are  not  ob- 
liged to  accept  a  new  charter  in  toio^  and  to  receive  either  all  or  none  of  it; 
they  may  act  partly  under  it,  and  partly  under  their  old  charter, 

4<A.  Alteralions  in. 
An  alteration  in  the  charter  or  constitution  of  a  corporate  body,  can  only 
be  made  with  consent  of  or  notice  given  to,  the  whole  body;  Daviea  v.  Daw- 
kins,  3  M.  ^  S.  488;  abridged,  post,  Joint  Stock  Company. 
L  ^1"'  ll  5/^.   Surrender  of .  See  postydiy.  {h\){e) 

6th,  Revival  of,  Seeposf,  div.  (1.) 
lih,   Cmuiruction  of. 

1.  Rex  v.  GrosvexNor.  H.  T.  1735.  K.  B.  7  Mod.  198,  S.  P.  Blanklet  r. 

WiNSTANLEY.  E.  T.  1789,  K.  B.  3  T.  R.  287. 
Vsa^  can  On  motion  for  a  quo  warranto  against  corporate  officers,nt  appeared,  that  by 
not  m  gen  a  charter  granted  the  16th  of  Charles  2,  the  right  of  election  ot  corporation  ol^ 
Th^'d'^^^'^^'  ticerswas  vested  in  the  mayor,  aldermen,  and  commonalty  at  large.  The  de- 
tioDM  of  a  ^c^dants  were  elected  by  part  of  the  corporation,  exclusive  of  the  commonalty, 
charier.  <>nd  an  usage  was  set  up  to  justify  such  election.  But  the  Court  were  clearly 
of  opinion,  that  no  usage  could  control  the  duration  of  a  charter. 

2.  Rex  v.  Osbourne.  M.  T.  1803.  K.  B.  4  East.  326.  S.  P.  Blanklet  ▼. 

WiN-sTANLEY.  E  T.  1T89.  K.  B.  3  T.  R.  186.  S.  P.  Rex  v.  Atkins. 

•    M.  T.  1692.  K  B.  3  Mod.  9;  S.  C.  Freem.  230;  S.   C.  2  Show.  236. 

S,  P.  Mayor  of  Berwick  on  Tweed  v.  Johnson.. M.  T.  1773.  K.  B. 

Loffl  334. 

But  coDiem     The  counsel,  in  arguing  upon  the  meaning  of  certain  expressions  in  an  old 

poraneoafl   charted,  maintained  that  they  could  not  be  explained  by  usage,  the  words  be- 

uod  conun  j^g  evidently  intelligible  and  incapable  of  misconstruction,  even  if  usage  could 

ba?bee?re  ^^  received  in  explanation,  which  seemed  to  be  much  questioned  in  Rex  v. 

sorted  to»    Bellinger,  (4  T.  R.  821.)  where  it  was  pleaded*      Upon  which  Lord  EUeo- 

io  aid  of     borough,  C.  J.  said:  it  is  in  constant  practice  at  Nisi  Prius  to  receive  evidence 

the  con       of  usage  to  explain  doubtful  words  in  old  instruments,  and  it  would  be  difficuU 

sfruction  of^Q  show  any  just  ground  of  distinction  between  the  information  which  a  judge 

w^^da*^       might  receive,  to  aid  his  judgment  in  bank  and  at  Nisi  Prius.  And  Lawrence, 

J.  observed,  that  in  the  case  cited,  the  usage  was  pleaded,  not  to  explain  a 

doubtful  word  in  an  old  charter,  but  to  give  a  construction  to  the  general  terms 

of  it.     See  6  T.  R.  268 .  281 ;  IT.  R.  675;  2  T.  R.  2;  8  T.  R.  639;  5  East, 

208;  2M.  &  S.  141;  2M.&S.583;  3M.  ^S.  488. 

3.  Mayor  op  London  v.  Long.  M,  T.  1817.  K.  B.  1  Camp.  22. 
Or  in  the         The  plaintiffs,  in  the  first  count  of  their  declaration,  claimed  a  right  of  gang- 
ezteofioD    ing  all  merchandises  and  things  gaugeablc  within  the  city  of  London,  and  the 
of  the  YiOTi  of  the  said  city;  and  in  their  third  and  fourth  counts,  extended  their  claim 

old  charter"  *^  gauge,  &c.  within  the  city  and  the  liberties  thereof     In  the  grant,  the  right 
■  '  claimed  was  confined  to  the  city  of  London,  and  an  xn8peximu»  of  a  charter  of 

14  Car.  I .  was  put  in,  whereby  the  king  granted  and  confirmed  to  the  mayor, 
&c.,  the  office,  &c.,  of  gauging,  &c«  \mihin  the  ciiy  aforcaaid.^^     The  piaintii&, 
however,  offered  evidence  that  the  city  of  London  had  constantly  exercised 
f  618  ]    the  risht  in  all  wharfs  on  the  river  Thames,  without,  as  well  as  within  the  ci- 
ty.    This  was  objected  to  on  the  ground  that,  (hough  usage  might  be  given  in 
evidence  to  restrict  the  terms  of  a  grant,  it  was  inadmissible  in  extension  of  it. 
Lord  Ellenborougb  considered  the  evidence  admissible,  as  the  exercise  of  such 
an  extended  right  must  have  been  in  derogation  of  the  right  of  the  crown,  in 
whom  a  right,  vested,  of  appointing  a  gauger  throughout  the  kingdom. 
4.  Rex  v.  Smith.  E.  T.  1814.  K.  B.  2  M.  &  S.  583. 
And  the  A  charter  of  incorporation  ordained  that  the  mayor,  &c,  should  yearly  be 

terms  of  a  chosen  justices  within  the  borough,  and  that  the  said  justices  shall  not  permit 
*^*'**^®'  .  any  one  to  retail  ale  or  beer  ^vithin  the  borough,  without  a  license  under  the 
aircases  bands  of  two  of  the  said  justices,  whereof  the  mayor  was  to  be  one.  The  de- 
cootrolled   fendant  who  had  been  chosen  mayor,  was  a  dealer  in  spirituous  liquors,  and 
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by  that  means  disqualiiiecl  by  ^26  G.  2.  c.  tf5.  s.  12.  from  concurring  to  grant- *>jr  the  ex 
ing  licenses.     Thn  validity  of  his  election  was  n^'V^  questioned;  bui  the  Court  P^®** '^^^"'^ 
told:  it   is  true  that  the  statute  ^6  G.  i.  prohibits  a  justice  of  the  peace  who*  'j^^^^^i^^ 
is  a  dealer  in  spirituous  liquors,  from  granting  licences   f  o  «ell  ale  or  beer  by 
retail;  but  it  has  no  relation  to  j^orporate  office  •»;.«< -id  therefore,  though  it  would 
restrain  the  defendant  as  long  as  he  continued  such  dealing,  from  granting  li- 
cences, it  does  not  disqualify  him  from  being  elected  a  mayor,  heing  passed  di- 
verso  intuUi.     And  though  at  the  time  of  his  election  he  be  a  dealer  in  spiritu- 
ous liquors,  it  does  not  follow  that  he  will  continue  so  when  he  enters  upon  the 
duties  of  his  office.     Besides,  how  can  the  Cou^t  take  notice  as  a  matter  of 
law,  that  the  office  of  mayor  cannot  be  executed  without  exercising  this  func- 
tion, wm  constaiy  that  in  the  course  of  his  year  there  will  be  any  occasion  for 
a  license?  and  if  there  could  be  any  doubt  upon  this  statute,  the  59  G.  3.  c- 
86.  s.  3.  has  removed  it  by  enabling  the  justices  for  the  county  to  act  in  such 
cases  where  the  corporate  justices  are  disqualified  from  acting. 

6.  Rex  v.  Abell.  T  T.  IS-i^.  K.  B.SB.Sc  R-  390. 
^Information  in  the  nature  of  a  quo  warranto^  that  the  defendant  did  use  and  Where  the 
exercise  without  any  legal  warrant,  royal  grant,  or  right  whatsoever,  the  of-  'o*"™^  of  the 
fice  of  justice  of  the  borough  of  Colchester,  in  the  county  of  £ssex.     Plea,  I*^"®'  *'® 
that  the  free  burgesses  of  the  town  of  Colchester,  from  time  immemorial,  have  ^*t*wtth 
been  a  body  corporate,  by  the  name  of  the  mavor  and  commonalty  of  the  bo-  the  former, 
rough  of  Tolchestf^r,  that  king  George  the  third  granted  a  patent  on  the  20th 
oi  February  in  the  d8th  year  of  his  reign, 'that  the  borough  should  be  a  free 
borough,  and  that  the  men,  free  burgesses,  should  be  a  body  corporate  by  the 
name  of  the  mayor  and  commonalty  of  the  borough  of  Colchester;  that  there 
should  be  a  mayor,  eleven  aldermen,  eighteen  assistants  and  eighteen  common 
councilmen;  that  each  alderman  should  continue  during  his  natural  life;  that 
in  all  nominations  and  elections,  in  which  the  free  burgesses  should  have  votes, 
no  chamberlain  or  drawer,  or  servant  in  a  common  inn,  tavern,  or  victualling 
house,  or  who  shall  serve  any  person  in  any  business  or  mystery  for  wages  or 
salary,  nor  persons  not  paying  spot  and  lot,  or  convicted  of  any  crime,  or  living 
by  alms,  should  he  permitted  to  vote;  that  the  mayor,  recorder,  late  mayor,    [  619  ] 
and  four  aldermen,  to  be  yearly  chosen,  according  to  the  ancient  and  esta- 
blished usage  of  the  borough,  should  be  justices;  and  that  his  majesty  restored 
to  the  mayor  and  the  commonalty  so  much  of  their  liberties  and  privileges  as 
were  not  contrary  to  (he  patent  granted  by  him.     The  plea  further  stated,  that 
from  time  immemorial  all  the  freemen,  (except  common  innholders,  common 
bakers;  common  brewers,comm()n  butchers,  common  victualldrs,    gannikers, 
chamberers,  loose  journeymen,  men's  children  not  householders,  or  who  had 
been  convicted  of  any  crime  or  received  alms),  should  yearly  choose  four  head- 
men, inhabitants  of  different  wards,  and  not  any  of  the  persons  before  except- 
ed, who  should  choose  four  other  persons  out  of  each  of  the  wards;  that  these 
24  persons  should  elect  10  aldermen,  and  name  four  of  them  to  be  justices  of 
the  peace  for  the  year;  and  that  from  time  immemorial  no  burg*  sses  coming 
within  that  exception  had  voted  in  any  election .     Also,  that  on  the  3d  of  Sep- 
tenrrt>er,  1818,  the  free  burgesses  (except  the  persons  disqualified  by  the  char- 
ter, by  being  persons  who  served  as  chamberlain,  or  drawers  in  a  common  inn 
or  were  servants,  or  had  been  convicted  of  some  crime,  or  living  by  alms) 
chose  four  headmen,  who  named  20  other  persons,  who  together  chose  out  of 
the  aldermen  four  justices  of  the  peace,  of  whom  the  defendant  was  one,  who, 
thereupon  took  proper  oath,  and  exercised  the  office.      Demurrer  to  the  plea. 
Joinder  in  demurrer.     The  question  raised  jfor  the  consideration  of  the  Court 
by  these  pleadings  was,  whether  the  ancient  usage  of  electing  the  headmen  by 
all  the  free  burgesses,  not  being  c(»mrrii>n  householders,  &r.  was  restrained  by 
iDiplication,^  to  the  (rxclusion  o'«"  persons  incapable  of  voting,  set  forth  in  the 
late  charter,  viz.  the  servants  of  innkeepers,  ^c. 

Per  Cur.  It  in  a  maxim  of  law,  that  leges  posteriores  anici'iores  abrogant^ 
where  ihcy  are  inconsis^tent  with  each  other.  Is  that  the  case  with  these  two 
clauaea  of  disqualification?      By  the  aaciQot  custom,  innkeepers  and  others 
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are  not  to  vote  for  headsmen;  by  the  charter  granted  58  Creo.  3.  the  servants 
of  innkeepers  are  excluded  from  the  same  privilege  Now,  there  are  words 
from  which  it  can  be  inferred  that  it  was  the  intention  of  the  crown  to  increase 
the  number  of  voters.  There  are  no  express  words  that  in  any  manner  ap- 
pear to  remove  the  disqualification  which  existed  under  the  ancient  custom. 
On  the  contrary,  this  clause  in  the  charter  is  an  affirmative  one.  It  is  given 
in  addition  to  the  former  one.  It  seems  to  say,  that  any  rate,  these  shall  be 
disqualified,  The  same  reasons  that  would  justify  the  policy  of  excluding  inn- 
keepers from  having  a  vote  in  the  election  of  justices  who  ought  to  control 
them,  apply,  if  possible  still  stronger  to  their  servants.  Hut  even  if  an  inn- 
keeper could  be  one  of  the  electors,  he  certainly  could  not,  by  the  charter,  be 
elected  a  headman,  although  by  the  custom,  those  who  could  elect,  might  be 
elected.  The  two  clauses  of  disqualifications  are  n')t  inconsistent  with  each 
other,  and  therefore,  the  defendant  ha*^  improi)erly  exercised  the  office  of  jus- 
tice of  the  peace. — Judgment  for  the  crown. 

(ei   Bif  Uc trice. 
I;  was  formerly  asserted  that  the  act  of  incorporatit^n  most  be  the  immediate 
act  of  the  king  himself,  and  that  he  could  not  grant  a  license  to  an;ither  to  erect 
[  629  ]    a  corporation ;  see  2  H    7    ir).  a.  b;  t)ut  it  has  been  s  en  in  a  previous  decision 
that  the  law  has  Ions  been  settled  otherwise.      Vide  ante^  p.  611. 

(/  j  ^8  to  the  purties  upon  wliofn  tke  priviUg^e  may  be  conprred. 
A  corporation  may  be  constituted  of  persons  natural  or  political;  see  10  Co. 
29.  b;  and  may  be  composed  out  of  another  corp)ration;  see  1  Roll.  512;  if 
the  other  corporation  be  by  prescription;  see  1  Sid.  :29l.  So  several  distinct 
and  independent  corporations  may  form  the  component  parts  of  one  general 
corporate  body;  see  Doug.  374. 

(p:)  In  what  place. 
A  corporation  ought  to  be  constituted  of  some  place;  see  10, Co.  1^;  and 
though  the  place  be  nor  in  reality  in  England,  it  ought  to  be  mentioned  as  in 
England,  as  the  corporation  of  St.  John  of  Jerusalem  in  England;  see  10 
Co  32.  b.;  .  Rol-6l'i,  Kyd  on  Corp.  228.  S*  if  it  be  named  of  any 
place,  it  is  sufficient,  though  it  has  not  any  lands  or  possessions  there;  sec 
Jones,  166.  But  there  cannot  exist  in  the  same  place  two  independent  cor- 
porations with  general  powers  of  government;  see  2T.  R.  5 1 5. 

(A    1ft  what  ntime, 
\at,  Ifi  general, 
1.  Anon.  T.  '700.  K.  B    I  Salk.  191. 
A  corpora        Per  Holt;  C.  J.   My  Lord  Coke  says,  that  a  corporation  must  have  a  name, 


tioo  must    but  that  must  be  understood  to  be  either  expressed  in  the  patent,  or  implied  in 
have  a^       j^e  nature  of  the  thing,  as  if  the  king  should  incorporate  the  inhabitants  of  Dale 
'         with  power  to  choose  a  mayor  annually,  though  no  name  be  given,  it  is  a  good 
corporation  by  the  name  of  mayor  and  commonalty. 
Which  2.  The  Merchant  Tailors  of  London  were  incorporated   by  the   name  of 

mast  eoibo  Master  and  Wardens  of  the  Merchant  Tailors  of  the  Brotherhood  of  St.  John 
^y  Jj*®  "8  the  Ba{)tist,  in  the  city  >f  London,  and.  their  successors;  and  it  was  granted  to 
I  o«i  1  them  that  they  sh  uld  purchase  and  sue  by  the  name  of  Master  and  Warden, 
fhe^coroora^^*''®  Merchant  Tailors;  and  that  the  same  master  and  wardens  should  make 
tion/  statutes  and  ordinances.    It  was  held,  that  by  the  name,  the  masters  and  War- 

though  the  dens,  should  be  understood,  not  the  five  individual  persons  who  were  the  mas- 
name  given  ter  and  four  wardens*,  but  the  whole  company  in  their  politic  capacity;  11  H. 
be  only  ap  7.  27;   Bro.  Corp.  9.5 

P'jP*'''.*  '**       •  Which  U  as  eaventinl  to  n  corporation,  says  Sir  Edward  ('oke,   aa  a  name  of  baptism 
a  definite      ^  a  natural  person;  see  2J  Ed.  4,  58,  b;   I  Rol,  Rep.  51'^;    ^Q  Co.  28-9. 
Bomber.  in  the  name  of  a  corporation    i?*  generally   inserted  the  enumeration    of  the  component 

parts  of  its  government,  as  inayor,  aldermen,  and  citizens;  or  mayor,  aldermen,  and  com- 
monalty. But  sometimes  instead  of  -(ome  of  tbese  components,  a  more  general  desij^na- 
tion  is  used.  Thus  though  the  aldermen  are  a  principal  part  of  the  government  of  the 
city  of  Bristol,  yet  by  a  charter  of  Charles  II.,  the  corporate  name  is  mayor,  boigeeaes, 
and  commonalty;  sec  Lutw.  1330.  So  though  the  c«)mponent  parts  of  the  corporation  of 
the  city  of  London,  as  mayor,  aldermen,  and  commonalty;  see  1  H.  Bl.  207;  4  T.  R. 
I3f);  or  citizen^,  y^t  tho  corporate  mrrio  is  mayor,  commonaJiy,  and  citizenE<j 


: 
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» 

^d.  Jis  to  token  he  may  have  I  wo  wimes., 

Asos    M  T.  1696.  K    li.  3  Salk.  lOi,  A  oorpora 

Per  Trcby,  C   J.,  and  Powoll,  J.     A  corporation  b)rprescripti^:i  may  hjve  ***'?»  ^7?^ 
several  names;  l)Ut  if  by  chaner  it  isothervvsn,  fjr  in  siinh  cn-^e  it  cannot  have ''^"P*'®°^ 
several  name^  at  the  same  time,  and  to  the  r^a'iie*  ^u-psK-*.':  for  if  a  new  char-!™^?^ 
ter  IS  granted^  and  by  a  new  name,  the  old  one  is  <Ton»*,  as  m  tho  case  of  haj>-  naroes*  bnt 
tism  by  one  name  and  confiimation  by  another.       ^ut   such  corporation  mav  if  by  char 
have  several  names  to  several  purpose!^,  for  it  may  be  created  per  nomen  D.  to^f»  "  can 
take  and  to  grant,  and  per  no:nen  F,  to  sue  and  be  su^nl.  ^•^^  ^"^ 

See  W.  Jones,  262.  one  name. 

3d.  ^5  to  alterations  iuy  arui  extinci'to'i  o/,t 
1.    KviGHT  V.  THE  Mayor  op  Wells.  C.  T.  1696.  K^  B.  1  Ld.  Raym.  80;  S. 

C.   Lutw.  508.  rf  the  king 

Queen  Elizabeth,  by  charter^  incorporated  the  inhabitants  of  Wells  by   the  |ncorporate 
name  of  mayor,  masters,  and  burgesses.       King  Charles  II.  granted  to  them  „a,^3  *    j 
that  t-iey  should  be  known  by  the  name  of  mayor,  aldermen,  and  burgesses.  af\erwards 
By  this  last  name  they  entered  into  a  bond,  and  the  obligee  sued  them  by  their  by  another, 
former  name.       They  pleaded  non  eat  fadamy  on  which  a  special  verdict  was  the  former 
found,  stating  the  preceding  facts;  and  thfe  question  made  was,  whether  this  *|*^o"«« •* 
was  the  bond  of  the  mayor,   masters,  and  hurge»ses;  and  it  was  adjudged  that  J|°^''  *"^ 
it  was  not,  on  the  ground  that,  by  taking  the   seco  id  letters   j>a  ent,  the  first  ^^^i^^lJ^ 
name  was  entirely  extincruished.  cond. 

2.     Rroisa    v.  the  BiiMi'.'s  of  Ipswich.  H.   T.    1704.  K.   B.  2  L^rd     I   622  1 

Raym    1239. 
Holt,  C.  J  ,  with  respect  to  the  extinctir>n  of  the  old  name  by  a  new  charter  However, 
took  this  distinction;  that  where  the  new  charter  alters  the  constitution  of  the  that  ral^ 
corporation,  and  new  models  it,  there  they  shall  lose  their  old  name;  but  that*'^^  ^^^ 
if  the  constitution,  as  to  all  its  integral  part^'.  remains  the  same,  though  the  new  J||^^  ^ 
tharter  gave  them  a  new  name,  the  old  one  remains.     Thus  if  a  mayor  be  ad- 1^^  {'i  ^| 
ded,  or  a  mayor  and  masters  be  made  mayor  and  aldermen,  or  an  abbott  andteri  theeotf 
convent  translated  int )  a  dean  and  chapter,  there  they  lose  their  old  name;  be-  tiitntion  of 
cause  the  integral  parts  of  the  corporation  no  longer  remain  the  same.     But  if*!**  «>'pora 

*  A  corporation  may  have  one  name  by  which  it  may  take  and  grant,  and  another  by 
which  it  may  plead  and  be  impleaded,  nee  t1  H,  7,  27;  Bro.  Corp.  95.  Bnt  in  this  re- 
spect there  is  a  distinction  between  the  case  of  a  corporation  by  prescription,  iind  that  of  a 
corporation  by  charter.  Thas  a  writ  was  brought  by  the  master  of  St.  Lazaina  of  Burton, 
who  said  that  he  and  all  his  predece.«iors,  masters  of  the  hospital  nforesiaid,  had  been  from 
time  immemorial  called,  and  known,  and  bad  pleaded  and  been  impleaded,  as  well  by  the 
name  of  Master  of  the  flospital  of  St.  Lazaros  of  Barton,  of  the  order  of  St.  Lazarus  of 
Jerusalem  in  England,  as  by  the  name  of  Master  of  Burton  of  St.  Lazarus  of  Jerusalem 
in  England;  see  9  E.  419;  Bro.  Corp.  32.  And  a  scire  facias  will  lie  in  one  of  the 
names,  on  a  judgment  obtained  in  a  writ  by  the  other.  Thus  where  a  writ  of  waste  was 
brought  by  the  prior  of  the  hospital  of  St.  John  of  Jerusalem,  and  he  recovered  and  took 
execution  by  elegit:  the  deftindiint  after  the  money  levied,  brought  a  scire  facias  to  have 
the  land  returned,  and  it  was  oued  against  the  prior  of  St.  John  of  Jerusalem;  and  it  was 
held  well,  because  he  was  known  us  well  by  the  one  name  as  the  other;  see  44  Ed.  8,  16, 
b;  Bro.  Corp,  10. 

t  VVhere  any  alteration   is  made  \.\  the  name  of  a  corporation,  whether  by  the  additioii  • 

of  another  componnnt  part  or  otherwi.'ie,  they  retain  the  property,  franchises,  rights,  and 
privileges,  which  belonged  to  them  before  the  alteration,  and  are  equally  liable  to  all 
claims  to  which  they  wore  subject  before;  see  2  H.  6,  9;  21  Ed.  4.  66;  8  Co.  87.  Thus 
the  people  of  York  prescnb^^d  is  (nayor,  bailifSi,  and  citizens,  to  take  and  seize  as  forfeited, 
all  goods  foreign  brought  and  foreign  sold,  till  the  time  of  Richard  2,  when  they  were  io- 
■eorporated  by  the  name  of  mayor,  sheriffn,  and  ciiizenp,  after  which  they  claimed  tb« 
same  privileges  as  mayor,  sh  rilfe,  and  citizens,  and  the  claim  was  allowed;  see  Dyer, 
279;  Moore,  5S2,-  14  H.  6,  12;  Jenk.  9P.  So  where  a  corporation,  under  the  name  of  a 
commonalty,  have  certain  possessions,  and  grant  several  covenants  and  anriuities,  and  af 
terwards  by  the  king's  grant,  they  have  hailifTs  added  to  them,  and  their  name  altered  to 
that  of  bailiffs  and  commonalty,  they  are  not  discharged  from  aimuities,  covenants,  &c. 
to  which  they  wore  liable  before,  nor  is  their  previous  property  affected  by  it;  see  2  H.  6, 
9;  21  Ed  4,  a.  6;  4  Co.  87,  However  freqoentlv  the  name  may  have  been  changed,  the 
law.  with  resppct  to  their  ancient  properly,  franchises,  and  duties  still  continues  the  edoie; 
see  Moore,  576. 

VOL.  W.  M 
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the  bailiffs  and  burgesses  ri7/« /f«  Giiypo  accept  a  charter,  constitutmcj  them 
bailiffs  and  burgesses  viila:  Gipioni,  this  is* a  new  name  only,  ano  they  may 
0tin  use  their  former  namej  because  the  town  is  the  same,  and  the  old  consti- 
tution remains. 

(t)  Btf  what  words. 
In  order  to  erect  a  corporation,  words  of  sufficient  import  must  be  naed ;  but 
there  is  no  prescribed  form  nor  appropriate  words  peculiarly  requisite  for  that 

{mrpose.  The  words,  "  to  incot^oraiy  to  ^foundy  to  ertct,^'*  are  most  commoD- 
y  used;  but  neither  these,  nor  any  derivatives  from  them,  are  indispensably 
necessary;  other  words,  or  other  forms,  which  show  an  intention  to  erect  a  bo- 
dy politic  in  the  case  of  a  corporation  by  charter,  or  the  existence  of  a  body 
^btic  in  pleading  one  by  prescription,  are  sufficient;  see  10  Co.  28.  a.  29.  b. 
Thus  in  the  case  ol  Ramsay's  Chauntry,2  H.  7.  13.  a.  b.  it  was  objected,  that 
in  the  licence  to  grant  the  rent,  there  were  no  s«cb  words  as  these,  '*  icjovndy 
erecty  or  establishf^^  which  was  contended  were  the  necessary  words  of  incorpo- 
ration ;  but  it  was  determined  that  the  mere  license  to  grant  the  rent  io  succea- 
sion  was  sufficient  to  confer  a  corporate  capacity  on  the  chaplain  and  auccca- 
•ors;  see  10  Co.  27;  1  Roll.  53. 
A  corpora  (C)  As  to  the  duties  of*. 

tionaggre  („^    To   net  by  deed. 

■*^™y  K   Anon.  T   T.  1699.  K.B.  1  Salk.  191. 

^^'^B^J  I  Per  Holt,  C.  J.  A  corporation  aggregate  may  appoint  a  bailiff  to  distraia 
bailiff  to  dis  without  deed  or  warrant,  as  well  as  a  cook  or  cutler,  for  it  neither  vests  nf>r  di- 
6aia  with  vests  any  sort  of  interest  in  or  out  of  the  corporation.  And  so  i'  was  held  ia 
oai  deed  ♦  Gary  v.  Matthews,  in  Cam.  Scare.  6  Vin.  Abr.  487. 

2.  Horn  v.  Ivy.     M.  T.   1668.  K.  B    I  Ven.  147;  S.  C.  I  Mo^.  18;  ».  C 
Bat  an  ap  2  Keb.  567. 

pointmeDt  In  trespass  for  takino  away  a  ship  and  sails,  the  defendant  justified  under 
t9»9ize  i\^Q  Canary  patent,  by  which  the  king  ^ranted  to  the  company  the  sole  trade  to 
£rreUed  to  ^'^^  Canary  islands;  and  further  granted,  that  if  any  should,  without  their  li- 
the use  of  cense,  trade  thither,  the  ships  and  goods  sent  thither  should  be  forfeited  to  Ibe 
the  corpora  company.  The  plea  then  set  tbrth,  that  the  piamtiff,  with  a  ship  and  i>ails, 
tioD,  mast  sailed  to  the  Canary  Islands,  and  traded  there,  without  license  from  the  cono- 

||2^y.  *  As  to  what  acts  a  eorporation  aggregate  must  da  b^  deed,  and  what  it  may  do  witboat 

^**^^*'  deed,  coneiderable  cootroversy  has  existed  among  the  judges.     Some  go  so    far  as  to  aaj, 

*         that  without  deed,  a  corporation  cannot  do  any  act  whatever.     One  makes   a  distinction 
which  seems  to  bo  foande'l  in  good  sense,    between    tbe  cane   of  a  corporatioa  aa;gregatef 
consisting  of  many  persons,  one  capable,  and  others  incapable,  as  abbot  in  a  convent,  and 
corporations  aggregate  of  many    persons  capable,  as  mayor  and  commonalty,  or  dean  and 
^  chnpter;  the  former,  he  seems  to  intimate,  may  do  many  acts   withoat  deed,  becaose  tbe 

abbot  ia  the  only  person  capable,  and  the  oracle  of  the  whole,  the  rest  being  incipable  of 
any  act,  because  they  nre  dead  in  law;  but  corporations  of  the  other  kind  being  composed 
of  persons  all  of  who:ii  aro  capable  of  action,  there  is  no  individual  who  can  be  consider- 
ed as  the  oracle  of  the  whole,  and  therefore  they  caa  speak  only  by  their  deed  execnted  n 
due  form.  Some  of  the  judges  g/o  so  far  as  to  say,  not  only  thai  nu  servant  of  a  coip>ira- 
lion  can'  be  appointed  without  deed,  but  that  without  it  no  command  is  valid  to  do  any  par- 
ticttlar  act;  o  ners  with  more  reason  say»  that,  admitting  tbat  no  servant  can  be  appointed 
,  without  deed,  yt^i  when  he  is  once  appointed,  he  may  do  every  thing  incident  to  the  nature 

of  his  service,  not  only  without  commandment  by  deed,  but  without  any  commandment  at 
all;  see  4  H.  7,  6.  13,  17;  7  II.  7,  9 

t  It  is  a  general  rule  that  where  a  corporation  aggregate  appoint  a  person  to  do  anv  act 
in  which  their  real  property  is  concerned,  or  by  which  their  rights  are  to  be  asserted,  the 
appointment  must  be  by  deed  Thus  an  appointment  of  an  attorney  to  make  or  to  take 
livery  of  seisin  without  deed  is  void;  see  12  H.  7,  26;  Bio.  Corp.  61.  Neither  can  a  cor- 
poration agxreKate  without  deed,  authorise  their  servant  or  agent  to  enter  into  land,  on 
their  beholf  for  a  condition  broken;  thoush  this  does  not  seem  to  have  been  always  free 
from  doubt.  In  one  place,  10  Ed.  4;  7  Ed  4.  14;  Bro.  Corpor.  54,  it  is  f«aid,  that  a  man 
cannot  justify  as  servant  to  a  corporal  ion,  without  showing  a  deed  uf  retainder,  and  it  ii 
contraaied  wlih  the  case  of  a  man  avowing  as  Ijailiffto  a  corporation,  which  may  be  done 
without  deed.  In  another  place,  12  Ed.  4;  10  Bro.  Corp.  56,  where  it  is  reported  to  have 
been  said  by  Littleton,  that  it  was  the  opinion  of  all  the  judges  of  the  Common  Pleas  and 
King's  Bench,  that  an  assignment  of  auditors  by  a  commonalty  is  good  without  deed,  it  is 
added,  **  and  so  of  a  justification  by  their  commandment.**  In  a  third  place,  18  E.  4,  8; 
I3ro;  Corp.  69,  it  is  said  to  be  the  better  opinion,  tbat  he  who  pleads  the  freehold  of  dean 
.    and  chapter,  and  that  he  entered   hvj  iheif  commandment,    ought  to  show  a  command 
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pany,  on  which  the  defendant  seized  the  ship  and  sails  on  hehalf  of  the  corapia* 
ny  as  forfeited.  On  demurrer  to  thi**  plea,  two  points  were  reserved;  Ist. 
That  the  letters  patent  rould  not  create  a  forfeiture;  and  2d.  That  the  compa- 
ny could  not,  without  deed,  empower  any  third  pcrgon  to  seize  goods  as  for- 
feited to  their  use;  for  that  the  Hciziug  of  goods  to  the  use  of  a  corporation  is 
ao  extraordinary  and  not  a  common  service. 

ib)    7o  tise  the  corponttion  name.  [  424  ] 

It  is  the  duty  of  all  corporations  to  use  their  corporate  names.  In  the  case 
of  a  sole  corporation,  however,  the  name  ofbaptii^m  must  be  used  as  well  as 
the  corporate  name;  and  there  is  a  difTerenre  between  these  corporations  sole, 
who  have  the  fee  simple  in  them,  and  may  have  a  writ  of  right,  as  a  btsliop 
or  dean  dir^tinrt  from  his  chapter,  and  those  who  have  not  the  fee  simpla,  as 
a  parson  or  vicar;  in  the  case  c»fthe  former  the  chrir«tiun  name  alone  is  suflB- 
eient,  but  in  that  of  the  Inrti  r  both  christian  and  surname  must  be  used  j  aee  2 
Inst    6G6. 

(c^    To  use  the  coiyoraf'ton  seal^ 

1.    DERBy  Cav4L  Covp^nf  V    Wn  wot    E.  T.  I80iJ.  K.  B.  9  East,  360. 

A  corporation  affixed  the  common  sea!  to  the  deed  of  conveyance  to  pass  an  In  ©rder^ 
estate.     The  order  for  affixing  the  seal  was  accompanied  with   a  direction  to  ""**•' }*• 
their  clerk  to  retain  the  r  liunyanco  in  hi»<  hands  til  accounts  were  adjusted   L  ^^'^  / 
with  the  purchaser.     The  judgp  before  v.  horn  «he  trial  took  place  was  of  opt-*Jj*"™*^ 
nion  that,  under  these  circumstances,  the  conveyance  was  not  complete  to  pass  ^eal*  to 
the  legal  estate,  and  a  verdict  was  taken  accordingly,     A  motion  was  made  to  a  deed«f 
set  It  aside.     Lord  Ellenhorough,  C.  J.  said-  the  affixing  of  the  coilimon  seal  fectnal, 
to  the  deed  of  conveyance  of  a  corporation  is  sufficient  to  pass  the  estate,  with- ****  **^ 
out  a  formal  delivery,  if  done  with  that  intent;  yet  here  it  has  no  such  e  'ect, '°?*|  ^^ 
in    writing;  and  the  eame  of  a  servant   of  ma^or  and   comnaonalty.'*     In  another   pl>eo  no  reservm 
(16    H.    7,    2  Bro.    Corp,    96,)    a  dL<«tinction   is   i.ade  between  a  corporation  which  has  tjon  o^n  be 
a  head,  as  otayor  and  commonalty,  and  a  corporation  withoat  a   head;  in  the  first  case  it  is  annexed 
said  that  a  man  may  jostify  entering  into  land  by  the  commandment  of  the  mayor  withoat  ^q  || 
writing;  in  the  latter,  that  a  command  to  enter  must  be  by  writing.     Rolle  (1  RoUe,  514,) 
lays  it  down  as  clear  law,  that  **  a  corporation  aggregate  cannot  command  their  bailiflT  to 
enter  into  land   of  their  own    lea^iing  for  yearn,  for  a  consideration  broken,  without  deed; 
for sach  commandment,  sayit  he  **  without  deed,  is  void."     Dyer   (Dyer,  102,  pi.  88,)  on 
this  point  makes  a  quart,  hot  his  own  opinion  seems  to  be  with  Rolle.     They  can  neither 
make  any  disposition  of  their  property,   nor  do  any   act  relating  to  it,  nor  receive  a  grant 
withoat  deed;  thus  they  cannot,  wilhoot  dcod,  make  a  lease  for  years,  eor  grant  a  licenae 
to  take  their  trees,  (12  H.  7,  25,  26;  Bro.   Curp.  51,)  and   if  a  diiueisin  be  made  to  their  ^ 
use,  they  cannot  agree  bat  by  writing  andcr  iheir  common  seal;  vide  7  U.  7.  9;  13  H.  8, 
8,  18,  14;  H.  8,  2,  29,  Bro-  Corp.   34.     But  though  they  cannot   make  a   lease  withoat 
deed;  yet  before  the  stiiute  of  frnuds  it  might  without  deed  huve  been  granted  over  by  th# 
lessee;  Plowd.  t50,     A  corporation  aggregate  cannot  make  an  express  surrender  without 
deed  in  writing  onder  their  common  soal;  bat  they  may  by  act   in  law  surrender  a  term 
without  wriiing,  as  by  accepting  a  new  lease  for  years;  10  Co.  67,  b.     They  cannot  wilh- 
oot deed,    present  a  clerk  to  a  living;  18  H.  8,   12;  Bro.  Corp.  83.     Tn   commission   of 
bankruptcy,  corporations  usually  appoint  their  clerk  or  tieasurer  to  prove  debts  due  to  them; 
bat  he  most  produce  his  appomtment   under  seal  to  the  commissioners;  Cooke's  Bankrupt 
Laws,  2d  edit.  p.  175,     In  general   the  person  who  appears  on  behalf  of  a  corporation  ia 
a  coort  of  justice,  most  be  authorised  to  do  so  by   warrant  onder  the  great  seal;  notwith- 
standing this  general  rule,  however,  that  a  corporation  must  appoint  their  attorney  by  deed 
under  the  common  seal,   ihey  may  make  an  attorney  in  a  court  of  record,   without  other 
writing  than  the  record  itself,  IS  H.  8,  12,  Bro.  Corp    88;  and  this   is  the  cose  of  the  city 
of  London,  who  make  an  attorney  every  year  in  the  King's  Bench,   withoat  either  sealing 
or  signing;  and   the  reason  is,  that  they  are  estopped  by  the  record   toisay   it  is  not  their 
act;  1  Salk.  192;  3  Sulk.  103;  Comb.  41,  422.     So,  they  may  present  their  ma}or  in  the 
Excheqaer  every  year  withoat  deed»  which  is  the  case  of  the  city  of  London  at  this  day; 
vide  Madox  Firma  Borgi,  c.  7,  passim,  paiticalarly  the  last  section.  / 

*  The  established  mode  by  which  the  general  assent  of  a  corporation  to  any  act  which 
aflfeots  their  property  may  be  expressed  is,  by  fixing  the  corporate  seal;  see  Danv.  44; 
which  therefore  is  incidental  to  every  corporation,  without  any  clause  in  the  charter  of  in- 
corporation expressly  empowering  them  to  have  or  ase  a  seal;  for  when  they  are  mcor- 
porated,  they  may  make  or  ase  what  seal  they  will;  see  10  Co.  30,  b.  And  affixing  the 
common  seal  to  a  deed  is  sufficient  in  general,  without  delivery;  see  1  Vent.  257;  2  Dan^- 
767;  I  Lev.  46;  1  Sid.  8;  Cart.  160;  1  Salk.  265;  8  Keb.  807;  2  h^on  98;  Skin.  2; 
and   without  calling  a  witness  to  prove  it  won  regularly  affixod  to  the  deed;  »?e  Skm*  ^* 
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as  it  was  with  a  reservation  of  any  present  effect  to  pass  the  title  out  of  the 
coin)mny,  as  they  did  not  choose  to  deliver  over  the  poi^session  ^  I  the  convey- 
ance till  the  accounts  were  settled  bttwcenthcni  and  ihi-  purchaser. — Rule  re- 
fused.    See  2  Rol.  AIj.  '2d  ed,  1.  10;  Da  v.  Rep.  44.  b. 
Butthecor       <2,  Theti  ohd's  cAse.   H.  T.  \102.   K.  B.    1  Salk.  19J;  S   C.3id.  103. 
poratioa  i'|^g  return  to  a  mandamus  was  objected  to,  on  the  ground  that  it  did  not 

act^on^ro"  ^^^^  ^^^  corporation  soal.  ut  the  Court  held,  that  though  a  corporation 
cord  with  eannot  do  an  act  in  ( aifi  v^'ithout  their  conunon  seal,  yet  they  may  do  an  act  on 
oat  their  record,  and  that  is  the  case  of  the  city  of  1  ondon  every  year,  who  make 
common  an  attr»rney  by  warrant  of  attorney  in  that  court,  without  cither  sealing  or  sign- 
seal;  jpg.  jiuj  ii^g  reason  is,  because  they  are  estopped  by  the  record  from  saying  it 
J^^-fl^-'Msi^t  their  act.  "  "^        ' 

•         3.  Rex  v.  tub  Corporation  of  Cii£ster.   H.  T.  1G85.  K.  B.  Skin.  154, 
And  wheth      On  a  quo  warranto  against  the  mayor  of  Chester,  there  was  a  warrant  of  at- 
er  a  war      torney  under  the  Tuayor's  seal  to  appear.     li  was  objected,  that  it  ought  to 
rant  of  at     have  been  under  the  corporation  seal;  for  they  could  not  appear^  nor  do   any 
lorney  for    ^^.^  ^^^  under  the  cclrporatif^n  seal,  which   seal  must  be   regularly   put;   and 

ance  sealed  ^'^^'"®^''*'®  ^*  ^'^^^ '"^^'''^  ^^°"*»  °'' ^"^  "*■  ^^'-^^  ^^^^'''^^     should  put  their  seal  it 
with  tho      would  not  be  good.     The  case  was,  however,  adjourned. 
roayor'«,  (rf)    To  act  by  allornqf . 

and  not  the  \  corporation  must  a))point  their  attorney  by  deed  under  the  common  seal; 
corporauon  jj,^y  j^^y  make  an  att«»riiey  in  acuurt  of  record,  without  ether  writing  than  the 
cood  record  itself;  see  13  H.  8.   l"i:  Bro.  Corp.  83;  hence  the  city  of  London  make 

■eema  nn  ^"  attorney  every  year  in  the  King's  Bench,  without  cither  sealing  or  signing; 
fettled,  see  1  Salk.  192;  3  Salk.  103;  Comb.  41.  It  has  been  h  ng  a  settled  n'.ax'un, 
that  a  corporation  cannot  appear  in  court  but  by  attorney;  because,  if  the  mem- 
bers appear  in  proper  person,  the  Court  cannot  judge  whether  they  all  appear 
or  pot;  seei'4  JSd.  4.  13;  Bro.  Corp.  63.  The  attorney  may,  however,  be 
one  oflhe  corporation;  and  it  is  no  objection  that  such  a  one  is  in  such  a  man- 
ner a  party,  because  he  has  an  individual  capacity  distinct  from  the  corporate 
capacity;  see  3  H.  6.  43;  Bro.  Corp.  18^2.  b. 
[  626  ]  {c}    To  allow  llu   inspection  of  corporal  ten  hooks, 

1.  Mayor  OF  London  v.  Mayor  or  Lf.nne  Regis.  E.  T    1789.  C,  P.  1  H. 
Oerpon  Bl.    ^06. 

tiona  sned        j^  jjjjg  action  by  one  corporation  against  another,  rules  were  made  absolute 
J,**f         for  each  corporation  to  inspect  ho  much  of  the  bo^ks  and  records  of  the  other 

as  related  to  the  subject  in  dispute. 
Or  a  free  2    The  Manor  ok  LysN  v   Dknton.   E.  T.  1787.  K.  B.  1  T.  R.  689. 

man  of  one.  The  defendant  being  sued  by  a  corporation  in  nn  action  of  assvmpsiiy  and 
being  «iied  claiming  an  exemption  as  freeman  of  another,  moved  for  permission  to  inspect 
eofpo»  ^^^^^  books  of  the  former.  After  cause  shown,  the  Court  said,  that  applications 
tion,  is  en  o^this  description  were  usual,  and  made  the  rule  absolute, 
titled  to  an  ^  3.  Brewers'  Co vpanv  v.  Benson.  E.  T.  1745.  C.  P.  Barnes,  236, 
itHpeciion  This  was  an  actirm  brought  by  the  Breviers'  Company  on  a  bye-law  against 
fkf  the  cor  the  defendant,  for  exercising  the  trade  of  a  brewer  without  being  a  member  of 
books?"  ***®  company.  On  behalf  of  the  defendant,  application  was  made  to  the  Court 
J..  -'  for  a  rule  to  inspect  the  books  of  the  Company,  and  take  copies,  which  was 
ly  a  Btran  'granted,  on  the  ground  that  strangers  had  an  interest  in  bye-laws  which  afiect- 

J'pr  wa»  «nf  ^^  tnew. 
Wto  in       4.  Hodges  V   Atkis.  H.  T.  .1773.  C.  P.  3  Wils.  398.  S,  P.  Mayor  of 
■pect;  Southampton  v  Graves.  T.  T.  1800    K.  B  8  T  R.  690. 

Bnt  DOW  a       This  was  an  action  of  trespa.'ss  for  taking  the  plaintifl's  goods    The  defendant, 


different      as  servant  to  the  corporation  of  Shrewsbury,  justitied  the  taking,  as  a  distress' 
tains,  at  a   j^^^^^****  ^|"^^"g^  ^^£  streets  of  Shrewsbury,  whirh  the  plaintifi' refused  to  pay. 


nileob 


ny  rate  be  R^fore  the  plaintiff  replied,  an  application  was  made,  on  his  behalf,  for  a  rule 
fore/iflaoe    ^o  have  liberty  to  inspect  the  public  books  and  records  of  the  corporation;  in 
joiaed,        answer  to  this  it  was  urged,  t.hat  the  plaintiff,  being  a  stranger  to  the  corpora- 
tion, had  no  right  to  inspect  their  books;  that  issiie  not   being  joined,  it  was 
not  known  what  would  be  the  point  to  bo  tried;  that  th(^  plaintilf'had  not  appli- 
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ed  to  the  corporation,  and  been  refused  the  liberty  of  inspecting  the  books; 
and  that  ther  fore  the  motion  wa^  premature;  and  ihat  it  was  the  first  of  the 
kind,  tor  it  wa.s  a  tn  >tion  to  furnisli  the  plaintiff  with  matter  for  hii^  reply  to  the 
defendant's  plea.  In  support  of  the  application,  it  was  said,  that  there  had 
been  cases  where  strangers  had  had  rules  for  liberty  to  inspect  the  l)ooks  of 
the  adverse  party,  and  the  case  of  the  Brewers'  Company  was  particularly 
mentioned  as  an  authority  in  point.  De  Grey,  C.  J.  expressed  himself  thus: 
Do  you  lay  it  down,  in  s^eneral,  that  a  stranger  has  a  right  to  inspect  the  books 
of  a  corporation?  How  has  a  stranger  to  a  corporation  moi-e  right  to  inspect 
their  books  than  the  books  of  a  private  person  ?  While  Lord  Camden «at  here, 
there  was  the  like  motion  in  the  like  action  of  trespass,  where  the  defendant 
justified,  under  the  corporation  ol  Ipswich,  for  distraining  for  a  toll  for  repair- 
ing the  quay  there;  and  the  motion  was  refused,  the  plaintiff  being  a  stransrer  \  627  j 
to  the  corporation;  and,  I  am  sure,  in  many  caces  like  the  present,  the  motion 
has  been  refused ;  however,  I  shall  give  no  absolute  opinion  on  the  preset 
motion^  because  issue  is  not  yet  joined,  nor  has  the  plainti«^  applied  to  be  per- 
mitted to  inspect  the  books  of  the  corporation,  and  been  refused;  and  that  is  a 
sufficient  reason  for  not  granting  the  rule  at  present. 

5,  Charitabls  CoKPORAfiON'  V.  Woodcraft.  T.  T.  1734.  K.  B.  Ca  Temp, 

Hard.  130. 

This  was  an  action  of  covenant  against  the  defendant,  as  security  for  one  'I^hongh  on 
Thompson,  late  warehouseman  to  theCharitableCorporation,  in  which  the  issue  ■*°*i*«  'hey 
was,  whether  Thompson  actually  did  receive  certain  goods,  with  which  he  'a^^Ia^^"^ 
was  charged.     An  application  was  made  on  the  part  of  the  defendant  to  inspect  the  trial, 
the  corporation  books,  on  the  principle  that  they  were  public  books.     The 
Cf)urt  doubted  whether  they  wore,  of  that  description,  and  therefore  made  no 
rule;  but  told  the  defendant's  counsel  that  he  might  give  the  corporation  no- 
tice to  produce  them  at  the  trial. 

6.  SciiiLDA.-i  V.  BuNMss.  M.  T.  1774.  K.  B.  Cowp.   192.  ^^JJ^fJ? 

Jn  the  borough  of  Aldhorough,  which  sends  members  to  parliament,  there  is  Jg^J.  8.^ 
an  assembly  book,  in  which  the  elcctioiiof  officers,  the  nomination  and  admis-c,  15,  to  in 
sion  of  freemen,  and  all  other  acts  of  court  are  entered;  which  book  is  kept  inspect  en 
a  chest,  under  two  locks  and  keys,  and  is  in  the  custody  of  the  bailiffs  of  the  tries  of  free 
borough;  but  for  about  eight  years  last  past,  the  admissions  of  freemen  bad  °**."*J**'® 
not  betn  entered  in  this  book.     There  is  likewise  a  stamp  book,  made  ««nd-^*  j^ 
kept  b>  the  town  cleik,  in  which  the  admission  of  the  fr-cepnen  are  entered  with  booki,  p% 
the  tiu>!es  of  their  r.dnn6sion.     There  is  likewise  a  copy  or  duplicate  of  this  pen.  &o. 
book,  which  is  kept  Uy  the  bailiffs      At  an  election  for  a  member,  th^  inapee-  i°  which 
tion  of  the  assembU  book  was  demanded  by  one  of  the  candidates,  according*!*®  *^"** 
to  the  direction  of  3  Geo.  3.     But  the  defendant  refused  to  produce  it,  or  to  me^^e'ea 
permit  such  inspection;  referring  the  parties  demanding  the  same  to  the  stamp  tared;  aod 
book,  in  the  hands  of  the  town-clerk  (of  which  they  had  had  a  copy  before),  or  where  thfsre 
ofiered  to  produce  the  duplicate  in  their  custody  for  inspection.    The  question  are  two  or 
was,  whether,  under  the  circumstances  of  this  case,  the  defendant  were  obliged  [l^*^®  1*** 
to  produce  the  assembly  book  within  the  meaning  of  the  stat.  3  Geo.  3.     The  |'^  h  o'r^^ 
,  objections  were  two,  1st.  That  the  stamped  book  was  the  only  book  within  the  corpora 
'meaning  of  the  stat.   SGeo.  3.     2dly    That  the  action,  which  was  joint,  ought  tioo,  a  joint 
to  have  been  brought  against  the  defendants  separately.     Per  Cur.     hy  the  action  will 
act  of  parliament  to  prevent  occasional  votes  istat.  3  Geo.  3.  c.  15   s.  4  5.  Sec.)  li«  if  ih«y 
it  is  provided  that  where  the  right  of  election  is  in  freemen,  none  shall  vote  un-  g??^  '" 
less  they  shall  have  been  admitted  to  their  freedom   12  calendar  months  pre- JJ^^'hlhe 
vious  to  the  ele.^tion;  with  an  exception  however  as  to  all  those  who  are  made  words  a£ 
freemen  upon  the  foundation  of  inchoate  rights;  as  by  birth,  marriage  or  servi-the  statute 
tude.     In  this  act  there  is  a  clause  up  )n  which  the  present  action  is  brought:  ^^  in  the 
**  And  it  is  funher  enacted,  by  the  authority  aforesaid,  that  the  mayor,  baihff,  ""*^|*f  - 
sheriif,  town-clerk,  or  other  otiicer  of  any  corporation,  having  the  custody  of,    '     "     I 
or  power  over,  the  records  of  the  same,  &c."     The  clause  is  technically  pen-  „  m^yor 
ned;  and  though  throughout  the  kingdom  it  is  well  known  these  offices  are  (j^i^gr^    * 
ejEecuted  by  more  persolis  than  one,  and  that  there  are  other  offices  in  which  Ite.'^ 


403  CORPORATION— fti/w« of,  fcc. 

many  persons  are  joined,  yet  this  act  considers  each  '>(iicer  as  single,  anci  6e 
scribes  him  according  to  his  office.  The  present  action  was  broujrht  ntrainst 
the  two  defendants,  as  the  baihffof  the  town  of  Aldborough,  for  rf'ftjsinff  the 
plaintiff  an  inspertifm  of  the  book  or  b-^oks  wherein  were  entered  the  admis- 
sion of  freemen,  and  it  is  br"Utrht  against  them  jointly  as  the  bailiff,  or  persons 
executing  that  otfice.  At  thr  i .',  ihere  was  no  other  question  or  difficulty 
than  barely,  whether  the  assembly  b>ok  was  within  the  description  of  the  act 
of  parliament?  And  there  can  be  no  doubt  an  to  that;  because  the  act  re- 
lates to  all  books  which  contain  the  nomination  and  admission  of  freemen,  and 
this  is  such  a  book,  thougli  it  is  not  a  book  thai  comes  dowu  to  late  times. 
But  a  party  may  want  to  know,  whether  other  persons  have  a  right  by  servi- 
tude, &c.  as  well  as  to  discover  who  are  occasional  freemen;  therefore  he  has 
a  right  to  inspect  all  such  books  and  papers.  In  this  case  the  stamped  book, 
at  best,  is  but  an  irregular  one.  But  it  did  not  appear  to  us,  on  the  state  of  the 
esse,  that  the  bailiffs liad  conceived  a  doubt  upon  that  point;  and  having  been 
taught  to  believe,  from  the  circumstance  of  the  occasional  freemen  being  en- 
tered in  the  stamped  book,  and  the  act  ot  parliament  operating  "nly  upon  such 
freemen  as  were  admitted  within  a  year,  that  the  stamped  book  was  the  only 
book  within  the  meaning  of  the  act,  they  had  proceeded  under  an  apprebeo- 
sion  that  they  were  right  in  refusing  an  inspection  of  any  other.  That  being 
the  light  in  which  we  view  their  conduct,  we  did  not  doubt  at  idl  thai  for  seve- 
ral offences  several  penalties  might  be  recovered;  but  we  thought  a  verdict  for 
so  manv  penalties  ha^d  and  unreasonable  No  doubt  if  a  party  chose  to  go  to 
the  utmost  extent  and  rigour  of  the  act,  he  might,  by  repeated  demands  raise 
10,00  )/.  or  a  larger  sum.  We  therefore  were  willing  to  listen  to  the  objec- 
tions, and  recommended  it  to  the  parties  to  consider  whether  they  would  insist 
upon  all  the  penalties  A  formal  objection  which  had  been  made,  is  whether 
the  action  can  be  maintained  against  both;  and  most  undoubtedly  it  may;  for 
a  breach  of  trust  in  one  is  a  breach  of  trust  in  both.  But  in  this  case  the  fact 
is,  that  they  both  refused:  therefore  there  can  be  no  doubt  but  that  they  migh| 
be  charged  jointly . 

7.  Davies  v.  Humpbrtes.  M.  T.   1814.  K.  B.  S  M.  8l  S-  2^. 
By  3^  Geo.  3.  c.  38.  a  penalty  of  100/.  is  incurred  by  an  officer  of  the  cor- 
Bat  th*  82  poration  having  the  custody  of  the  corporation  records,  who  shall  refuse  to  «1- 
58  d^  ^     ^^  *^"y  other  officer  or  member  to  inspect  books  and  papers,  wherein  are  en- 
net  oblure   ^®^®^  ^^®  admission  or  swearing  in  of  the  freemen,  burgesses,  or  memberv  of 
the  corpora  ^^®  corporation,  and  to  take  copies  or  minutes  ot  such  admissions,  &c.     In  an 
tion  to        action  against  the  defendant,  as  town  clerk,  for  refusing  \o  permit  the  plaintiflT 
^nt  in       to  inspect  the  books  and  papers  wherein  the  admission  and  swearing  in  of  free- 
boolM**con°  ^^"'  hurgesses,  and  other  members  of  the  corporation  were  entered,  it  appear- 
tainingThe  ®^  *****  ^^^  *^®  several  demands  had  been  made,  and  the  usual  fees  tendered; 
orden  for,  *^®  defendant  on  both  occasions  o  ered  to  permit  the  inspection  of  all  the  en- 
[  62:»  I    trioa  made  on  stamps  of  the  admission  and  swearing  in  of  the  burgesses;  but  re- 
load memo  fused  to  permit  the  inspection  of  any  other  books  or  papers,  in  which  it  was 
randa  of,     usual  to  enter  the  order  for  the  admission  and  swearing  in  of  the  burgesses. 
admiiiaioo«  Q^  the  question,  whether  books  containing  orders  for  the  admission  and  swear- 
fnc  inT*"  *"^  '"  of  the  burgesses  were  within  the  statute,  the  C«>urt  held  they  were  not, 
because  the  statute  only  gives  an  inspection  of  the  books  and  papers  wherein 
The  rale  is  admissions  or  swearing  shall  be  entered :  and  not  books  containing  an  order 
mbeolote  in  for  the  admission  and  swearing,  which  is  a  very  different  thing, 
the  firit  in  8.  Rex  v.  Trfvannion    M.  T.  1818.  K.  B.  2  Chit.  Rep-  366. 

itance,  for  A  motion  was  made  by  the  relator  in  a  9110  warranto^  for  a  wiomiamw,  in  or- 
8pe"c"ion  ^^*^'"  ^?  ^^^^^  *"  inspection  of  the  corporation  book's.  The  rule  was  inthe 
the  corpora  ^"**  instance  made  absolute. 

tion  books  9.  Hex  V.  Babb.  H  T.  1790.  K.  B.  3  T.  R.  679.  S.  P.  Corporation  of 
daring  the  Bar\stable  v   Lathey.  E.  T,    1783  K  B.  3T.  R.309. 

pending  of      On  motion,  it  was  ordered  that  the  prosecutor  in  the  said  cause,  his  agent, 
rwJo  ^^  attorney,  or  solicitor,  should  have  the  inspection  of  all  the  public  books,  re- 
*        oords;  and  papers  of  and  belonging  to  the  borovgh  of  G.,  in  whose  custody 
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soever  they  were,  and  should  take  copies  of  them,  or  any  part  of  them^  at  his  Bat  if  there 
own  proper  costa  and  charges,  &c.     Subsequently,  an  application  being  made  ^«  o<|  <^»"« 
for  an  attachment  against  the  defendant,  town  clerk,  for  not  giving  an  in-f>ec-  P«n™«»  o' 
fion  of  all  the  books,  kc,  the  Court  said-  in  certain  cases  the  members  of  a  (^^  inupec 
corporation  may  be  permitted  to  inspect  all  papers  relating  to  the  corp'>ration;  tion  be  re 
but  if  such  an  apphcation  had  been  made  in  this  instance,  it  must  have  been  qnired,  a 
by  a  maiMJctfiMV  for  that  purpose;  the  same  a?  if  a  corporator  apply  for  a  gen-  fnanda 
cral  inspection  of  all  papers,  merely  on  the  ground  of  his  having  an  interest  in  "*'*'  "  **"• 
them  as  being  a  member  of  the  corporation,  and  there  be  no  cause  depending  ^^^^^ 
in  the  court. 

(D)  As  TO  THE  PRIVILEGES  AND  INCAPACITIES  OF. 

(a '  To  take  oaths. 
Corporations,  as  such,  are  incapable  of  taking  oaths;  see  10  Co.  32.  b. ;  Bl. 
Con.  213. 

{b)  To  be  exectdors  and  admimstrators. 
tt  was  (brraerly  a  doubt  whether  corporations  could  be  constituted  execu- 
tors, inasmuch  as  they  cannot  take  an  oath  for  the  due  execution  of  the  office; 
see  Off.  £x.  17;   1  Bla.  Com  477;  but  now  it  seems  settled  in  the  affirmative; 
see  I  Roll.  Abr.  9J5;  Swinb.  5.  s,  I;  3  Bac.  Abr.  5;  11  Vin.  Abr.  140;  and 
that  on  their  bein^  so  named  they  may  appoint  persons  styled  Syndics,  to   e- 
ceive  administration,  with  the  will  aiinexed,  who  are  sworn  like  all  other  ad- 
ministrators; see  1  Bla.  Com.  28;  2  Bac.  Abr.  5.     Such  corporations  as  can   [  630 1 
take  the  oath  of  an  executor,  are  clearly  competent;  -see  Godf  85;  3  Bac.  - 
Abr.  5. 

(6)  To  be  common  ir^armera. 
Weavers'  Company.  M.  T.  1747    K.  B.  2  Stra.  12  M. 
tt  was  held  in  C.  P.,  that  a  corporation  could  not  sue  as  a  common  infbr  ner. 

{d)  To  levy  fines. 
All  corporations  aggregate  were,  at  common  law,  bound  to  a  fine  levied 
with  proclamations,  according  to  the  statute;  4  H.  7.  c.  24;  for  thdfigh  the 
words  seem  to  bar  only  natural  persons*  and  their  heirs,  because  they  do  noi  save 
any  right  but  to  men  and  their  heirs  and  no  mention  is  made  of  any  corpora- 
tion or  successors;  yet  it  was  the  intention  of  the  makers  of  the  act,  that  it 
should  be  extended  to  such  corporations  and  to  their  successors,  as  have  of 
themselves  an  absolute  estate  and  authority  to  dispose  of  their  possessions,  as 
mayor  and  commonalty,  dean  and  chapter,  colleges,  and  the  like;  see  Plowd. 
375.  But  since  the  statute  of  13  Eliz.  c.  10.,  it  has  been  adjudged  that  col- 
leges are  not  barred  by  fine,  and  non-claim,  because  it  would  have  be^  n  of  no 
effect  to  have  prohibited  them  to  bar  the  right  of  tbeir  colleges  by  conveyances 
made  by  the  master  and  fellows  themselves,  and  to  have  lefl  them  power  by 
their  permission  or  sufle ranee  and  non-claim  to  bar  it;  see  U  Co.  78..b. 
Deans  and  chapters  being  within  the  statute  of  Elizabeth,  the  law  with  respect 
to  them  on  this  point  must  be  the  same  as  with  respect  to  colleges.  But  at 
common  law,  and  since  the  restraining  statutes,  though  a  bishop,  dean,  parson, 
vicar,  or  prebendary  do  not  make  their  entry  or  claim  nnr  bring  their  action 
to  avoid  a  fine  within  five  years,  hut  are  remiss  and  negligent  for  that  time,  yet 
their  successors  shall  not  be  bound  for  ever,  becau.-^e  they  have  no  absolute  es- 
tate in  their  possession;  see  Plowd.  375;  10  Co.  69.  b  71.  a. 

(e)  To  wage  law. 
The  wager  of  law  does  not  apply  to  corporations:  therefore,  in  debt  on  a 
bye-law,  the  wages  of  law  was  not  permitted  on  the  ground  thar  it  did  not  come 
under  the  principle  on  which  i  was  allowed  in  actions  of  debt  at  common  law; 
Wood  V.  Mayor  of  London,  2  Salk.  C82.  abridged  pas:,  tit.  Wager  of  Law. 

(f)  From  anr^i.    Vide  pos/,  p.  639 
{g}  From  outlatn'y. 
Since  a  corporation,  as  such,  cannot  be  excommunicated;  sec  next  div.;  it 
would  seem  it  cannot  be  outlawed;  vide  posty  tit  "  Outlawry." 

(h)  From  excommuniccUwn. 
A  corporation  as  such  cannot  be  excommunicated,  but  the  members  as  in- 
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[  631    I  dividuals  may;  Walwvn  v.  Aubery,  2  Mod   254;  S.  C.  1  Mod.  268;  abridg- 
ed post,  tit.  "  Tithes,"' 

(G)  As  TO  THE  REMED'ES  BY  AND  AGAINST. 

(a)  Actions  at  common  law  * 
]  8^.  Jb  to  the  form  oj  action. 
I .  In  general. 
The  CoRroRATiov  op  London  ▼.  The  Cokporation  op  King's  Lynn.  E.  T.  . 
n9f>.  Dom.  Proc.  I  B.  4r  P.  487.  reversing  the  decision  of  the  Court  of 
K.  B.  4  T.  R.  130.  and  affirming  the  judgment  of  the  Court  of  C.   F.  1 
H.  Bl.  206. 
In  some  in      This  was  a  case  of  a  writ  of  error  brouffht  before  the  Itouse  of  Lords,  on 
sunceB  an   (h^  judgment  pronounced  by  the  Court  of  K.  B.     The  action  was  commenced 
inception     originally  in  the  Court  of  C.  P.  on  the  writ  de  essenAo  quietum  de  theolomo^ 
"  fringement  where  the  present  plaintitfd  gained  a  verdict,  the  judgment  of  which  was  re- 
orthe  rights  versed  on  error  in  the  Court  of  K*  B      The  declaration  after  setting  out  that 
of  a  corporthe  corporation  of  King's  I  ynn  was  summoned  to  show  why  they  required  the 
ate  bodjr  is  citizens  of  London  to  pay  toll  within  Lynn  Regis,  alUsing  the  incorporation 
sQf^ient  10  ijjjj  titles  ^f  the  city  of  London,  and  that  she  citizens  of  the  said  city  had  time 
action  for    *^"*  of  mind  enjoyed,  among  other  privileges,  a  right  for  themselves  and  their 
snch  appre  goods  to  be  tree  from  all  toll,  ^c  throughout  England,  except  from  prisage  of 
hcnded  in    the  king's  wines,  and  that  those  privileges  had  received  confirmation  by  sever- 
trasien.        al  charters,  recited  that  the  king's  writ  had  issued,  commanding  the  corpora- 
lion  of  King's  Lynn,  **  to  permit  the  citizens  of  London  to  be  quiet  of  such  toll, 
&c.  in  the  King  8  Lynn,  or  to  signify  cause,  &c.;  but  that  the  corporation  of 
King's  Lynn,  not  regarding.  Sic.   had  not   signified,  3^.;  and  since  the  writ 
had  disquieted  the  citizens  of  London,  and  required,  &c.  toll,  4rc.*'     A  mate- 
rial omission  relied  on  by  the  defendants  in  error  was,  that  a  distress  was  es- 
sential to  the  support  of  this  action,  and  they  grounded  their  objection,  in  the 
first  place,  on  the  silence  of  Sir  Edward  Coke   in  regard  to  this  writ,  in  his 
Commentary  on  Littleton,  where  -fol.  100.  a.)  be  enumerates  several  actions 
qma  timet^  and  among  others  that  of '^  monatravarunf,^^  which  actions  he  states 
may  be  su))ported  without  a  previous  distress,  and  therefore  denominates  them 
writs  of  prevention,  as  a  ording  a  fair  conclusion,  that  he  was  not  aware  that 
this  writ  was  one  of  the  class  he  was  describing;  again,  on  the  authority  of  the 
precedents  adduced,  all  which  expressly  state  that  distresses  had  been  made, 
and  lastly,  on  the  aathority  of  Bracton,  ^b.  2.  c.  24.  sec.   4.  6.  fol.  67.  a.)  de 
libertatibus^  who  mentions  but  one  action  in  case  of  the  disquiet  privileged  per- 
sons for  toil,  and  sets  out  a  writ  calling  on  the  defendant  to  answer  quart  c<- 
perunt  lh4iolomuin^  and  in  the  declaraton  thereon,  a  distress  is  expressly  stated 
[  6S2  ]    to  have  been  made.     For  the  plaintiffs  it  was  contended,  that  the  fact  that  the 
title  '*  monslravcrtini^^^  is  not  to  be  found  in  the  "  Register,"  while  several  such 
writs  are  inserted  under  the  writ  at  present  in  suit,  showed  that  these  writs 
were  of  a  corresp'mding  nature,  so  that  the  authf)rities  on  either  were  equally 
applicable  to  the  other;  that  Lord  Coke  had  said,  (1  Inst.  100.  a.)  that  ^^mon*' 
slravinini*^  maybe  had  l>f  tore  distress,  and  had  classed  it  with  other  writs  on 
which  actions  lay;  and  that  (he  statement  of Fitzherbert  (N.  B.  22G.  1 .)  after 
describing  this  writ  to  lie  when   toll  will  be   d^mandedy  and   after  giving  the 
form,  adds,  that  an  alias  or  plmirSy  and  attachment  may  be  had  by  those  ag-' 
grired,  show  by  reference  that  in  his  time  an  actual  injury  was  not  essential 
to  the  support  of  this  action.     The  plaintiff's  counsel  fiirther  alluded  to  (he 
grounds  of  public  policy  as  confirmatory  of  their  positions,  arguing  that  if  this 
action  were  not  countenanced,  the  right  to  the  exemption  claimed  by  the  body 
nlight,  in  process  of  time,  be  impaired  through  the  unwillingness  of  the  indi- 

*  Corporations  may  hold  to  bail  and  proceed  bv  original  or  bill  in  the  same  manner  as 
individuals  Proceedings  agRinst  corporaiions  aggregate  must  be  by  original  sammons,  and 
duti'inf^as  in  thti  siime  miinner  as  in  actions  against  peers,  excepting  that  the  plaintiff  is 
not  antborised  by  any  ntatate  to  enter  an  appearance  for  the  defendant ;  but  be  must  pro- 
'  ceed  to  compel  an  appearance  by  levying  i^sne?  on  successive  writs  oC  disiringns,  moviog 
to  increase  them,  and  from  time  to  titne  to  sell  them;  «ce  Arch.  Prac.  99. 
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vidual  membera  in  incur  the  expense  of  defending  themselves  asatnst  a  pro- 
cess instituted  to  enforce  the  supposed  right  to  tnll;  or  by  the  clai  tiants  bring- 
ing assumptit^  the  corporation  or  the  individual  members  would  be  deprived  of 
an  opportunity  of  showing  their  exem;)tion  on  the  record,  and  so  eiitablishing 
it  for  the  future;  the  plainUflT)  urged  besides,  that  if  a  distress  must  have  been 
made,  the  declaration  had  sufficiently  alleged  it;  as  the  allegatitm  that  the  de- 
fendants did  dinqvief  aud  did  r(  quire ,  &c.  was  similar  in  spirit  to  the  allegatioD 
in  the  attachment  mentioned  in  the  "  Register,"  viz.  q'tidos  eafiepci'miitert  tmn 
curnvcrHnf,  and  both  standing  on  the  same  authority,  must  obtain  equal  validi- 
ty.     But  at  all  events,  that  the  omission,  if  any,  was  cured  by  the  verdict. 

Eyre,  C.  J.  in  delivering  the  opinion  of  the  judges,  said:  In  order  to  form  ai 
right  judgment  on  the  objection  mainly  relied  on  by  the  defendanta  in  error, 
that  this  writ  does  not  lie  where  no  injury  has  been  sustained,  we  must  resort 
to  the  principles  on  which  the  ancient  real  actions  were  grounded,  and  we 
shall  then  find  that  an  early  period  the  mere  brining  in  question  man's  right 
was  sufficient  to  rouse  his  regard  for  his  security,  and  the  courts  would  afford 
him  their  assistance  to  establish  and  confirm  his  title.  The  writs  in  those  ac- 
tions in  general  alleged  a  disquiet  by  demand^  and  though  instances  arc  to  be 
found  of  writs  alleging  an  actual  injury  sustained,  I  consider  such  allegatiojis 
as  mere  form,  and  unnecessary  to  be  proved  to  give  teiiability  to  the  action. 
It  has  been  contended  that  the  writ  o€  monstravPi-urU  is  but  a  genus  of  which  the 
writ  d''  easendo  quielum  d^  iheolonio  is  a  subordinate  species;  but  whether  or 
not  that  bo  the  case,  the  two  writs  are  intimately  connected,  and  I  think  it  is 
a  supposition  raised  on  probable  grounds,  that  the  writ  of  monstravenmt  is  th?e 
ground-work  on  which  the  writ,  forming  the  basis  of  this  action,  has  been  con- 
strued, under  the  direction  of  the  stat.  Westm.  2.  that  writs  shall  be  altered 
by  the  clerks  in  Chancery,  according  to  the  peculiar  facts  of  the  case.  We 
miist  bear   in  mind  that  formerly  tolls  were  the  property  of  the  crown;  and  ^ 

though  subsequently  granted  to  individuals  or  bodies  of  persons,  the  rules  that 
regulated  them,  when  part  of  the  royal  revenue,  hold  equally  in  principle  at 
the  present  dav.  When  the  crown  officers  distrained  for  toll  on  pers'tns  ex- 
empted by  charter,  the  crown  naturally  issued  its  mandatory  writ  to  its  offic  ers, 
prohibiting  further  disturbance;  but  when  the  property,  in  tolls  subsequently 
became  vested  in  privaie  hands,  siich  writs  could  not.  avail  the  privileged  per- 
sons against  the  grantees,  and  the  parties  aggrieved  necessarily  sought  redress  [  633  ] 
in  tho  c  )urts  of  law;  then  was  the  writ  de  easendo  quietum  de  theotomo  probably 
formed,  as  I  have  before  assumed,  to  meet  the  exigency  of  the  case.  Taking 
it  f  )r  granted,  then,  that  the  present,  and  other  wrUs  of  rigfU,  are  m  their  na- 
ture the  same,  I  shall  meati  >n  a  case  to  sh  >w  that  in  actions  on  those  writs, 
the  rights,  and  the  damage  for  the  infringement  of  them,  are  to  be  always  con- 
sidered independent  and  separate.  In  the  year  book  \)  Ed.  i.  fol.  45  b.  an 
objection  was  taken  on  a  mra^t raver un',  that  the  manner  and  auantitv  of  griev- 
ance should  have  been  stated;  but  it  was  holden  that  such  allegation  was  es- 
sential in  order  to  carry  damages,  but  that  the  right  would  be  determined  by 
the  mere  dennni  witlw^U  'nore.  I  think,  therefore,  on  the  whole,  that  the  at^ 
gumenls  of  the  defendants  in  error  mast  fail.— Judgment  reversed. 

%  Ex  contractu. 

i  1  o)  ^HvimpsU. 

CiTV  OP  LoNDOv  V.  GoREE.  T.  T.  1675.  K  B.  1  Vent.  298;  S  C.  2  Lev.  174. 

Iniehfifatr^^  asvmmit  for  the  duty  of  scavage.     The  declaration  was  on  the  ^^^ 
custom  of  Lond  >n,  "  that  every  one  wh-i  exposed  foreign  goods  to  sa.e   which  ^^.^^.7 
had  been  entered  in  iho  custom  house,  should  pav  so  much  for  showing  them,     ^^^^^^^^ 
After  verdict,  it  was  moved,   in  arrest   of  juJgmr^nt.  that  no  assumpsit  lay  tor  ^^  d„ji„ 
such  a  duty,  because  to  maintain  assumpsit  there  ought  to  be  a  contract  express  leviable 

♦  Or  for  raonoy  forroited  on  a  bvo-law;   B  irbcr-sur^eon  of  London  v.  Polsin,  i  Lov    '>S'2.  ^^^^.^^  .  ^ 
abfia;;cd  post,     hut  ihis  ucllon cinnot  be  sunporled  ag un.st  t  co-porahon,  ^^;»»'«h c<";?^J  ^^"-  diqti^nv* 
tract  by  purol,  unless  in  the  case  of  promisory  note;  soo  <  &  ^  Anne    c  9;  ^^  ^^^^f^g. 
trHcr,.aaiicaoned  by  particular  legislative  provisions?  6  Vm.  317,  pi.  49;  5  Last,  2JS#,  JO 

Ka«t,  5. 
VOL,  VI.  5G 
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OT  imprcd.     Bat  the  Court  overruled  the  objection. — tfudgment  for  plaintifis. 
See  Hard.  i86;  2  Wils.  96;  3  Burr    1402;  i  owp    102;   1  T.  R.  616. 

(^  a)  Corenanf. 
Mellor  V.  Spateman.  M.  T    1H68    K.  B   1  Saund.  344. 
A  corpora       fhe  mayor  and  commonalty  of  J.,  brought  an  action  of  covenant  against  the 
fion  may     mayor,  bailifis,  and  c<>mmonalt}  oi  Derby,  and  declared  that  the  prrdecessors 
^▼'enAnt     ^^ ^^®  defendants,  by  their  deed,  had  granted  lo  the  predecessors  ot  the  plain- 
on  a  deed    tilTs  that  all  the  conmionahy  of  L.  should  be  quit  of  murage,  pontage,  cust«>mfi, 
entered  in   and  (oil,  within  the  town  of  Derby,  for  all  their  merchandise,  S^c  and  that  the 
to  by  their  officers  of  Derby  had  taken  toH  and  cnstomfrom  the  burgesses  of  L.  of  wrong 
predeces     j^^j  against  the  covenant,  &c.     And  the  action  was  adjudged  good. 
~"-  (3  a)  Debt. 

Dean  aud  Chapter  of  Rochester  v.  Pierce.  T.  T.  1808.  K.  B.  1  Campb. 

466. 
Debt*  lies       Debt  for  use  and  occupation  of  certain  premises  by  the  permission  of  (be  . 
by  ft  cor      Dean  and  Chapter  of  Rocrhester.     It  was  objected  that  the  arrifrn  could  not 
L  ^?^  I   be  supported,  as  every  demise  by  a  corporation  must  be  bv  deed.     Fuf  I^rd  El- 
u  for  nie    ^^'^^^^'^^^'g^  said,  that  the  action  lay,  as  the  gist  or  t  was  not  founded  on  demise^  - 
and  occipa  ^'^^  "^®^®  V  ^^  *^^  "se  made  of  the  pnmipes  of  the  corporation,  which  surely 
lion,  might  be  with  their  permission.     This  was  aAerwards  accorded  in  bank.     See 

Bro.  Corp.  pi.  66;  12  E.  4.  9.  10. 

3.   Ex  delicto. 

(1  a)  Case. 

Mayor  OF  Etnn  v.  Turner.  T.  T.  1772.  K.  B.  Cowp.  86. 

If  a  corpor      "fhiswas  an  error  from  a  judgment  of  the  Court  of  Common   Pleas,  in  aif 

froDn  lim^  »ctioii  upon  the  case  against  the  corpdrationof  Lynn  Regis,  for  not  repairing'and 

immemori   cleansing  a  certain  creek,  or  fleet,  called   Downhill-  eet,  into  which  the  tide 

al  repaired  of  the  sea  was  accustomed  to  flow  and  reflow,  as  fr«^m  time  inmiemorial  they 

a  creek,      had  been  used,  whereby  the  sea  was  jirevented  from  flowing  therein,  so  thaf 

case  may    the  said  creek   was  rendered  unnaviagablc,  and  the  plaintiff'  obliged  to  carry 

taln^dT      y^  ^!^^^  ""^""^  about.     Judgment  by  nihil  duif.  and  damages  upon  a  writ  of 

gainst  the    »'*<l">''y-  .  For  the  plaiutifl^in  error  it  was  contended  that  it  anv  one  count  wa» 

corporation  ^^^)  the  judgment  might  be  set  aside:  audit  was  urged  that,  upon  the  face  of  this 

for  pot  re    record,  it  appeared  that  the  locus  in  quo  was  a  navigable  river,  where  the  tide 

pairing  it,    flows  and  refiows;  and  the  second  count  was  general,  withont  any   special 

wh^Lws^^™^®  ^^^"^  stated;  that,  if  so,  the  injury  complained  of  was  not  the  subject 

tained  any  ?^^  action,  but  of  an  indictment;  for,  wherever  a  nver  flows  and  r(  flows,  it  is 

damage       *«*  ^^®  nature  of  a  highway,  and  is  common  to  all.  Davis56;  Sid.  149;  I  Mod. 

from  Its  not  105;   1  Salk.  357;   I  Inst.  66;  Carth.  191;  Cro.  Eliz.  664;  5  Co.  73.      lord 

being  in  re  Mansfield,  C.  J.  Ex  facto  oritur  jtis      How  does  it  anppear  that  this  is  a  nav* 

pair.t  igable  river?     The  flowing  and  reflowinff  of  the  tide  does  not  make  it  so;  for 

there  ere  many  places  into  which  the  tide  flows  that  are  not  navigable  rivers; 

and  the  place  in  question  may  be  a  creek  in  their  own  private  estate.     To  this 

it  was  answered,  that  it  was  then  incumbent  on  the  plaintiff  to  show  a  special 

reason^  or  tenure^  why  tiie  corporation  ought  to  repair,  lor  they  are  not  bound 

of  common  right;  2  Lord  Raym.  1089;  1  Salk.  360  S.  C. 

Sedper  Cur.  It  is  here  alleged,  that  the  corporation  have,  from  time  in^ 
memorial,  been  used  to  repair:  it  states  therein,  that  they  are  bound  bv  prescrip- 
tion, and  it  might  be  the  very  condition  and  terms  of  their  creation  or  charter. 
— Judgment  aflirmed, 

"[  Liea  against  a  corporation;  see  1  Ld.  Raym.  80;  9  H.  b.  25. 

t  By  the  common  law,  alJ  corporations  are  bound  to  keep  the  bouses  belonffinir  to  their 

IZIa?^  in  repair;  and  if  they  suffer  them  lo  fall  into  dt-cay,  they  or  their  preSecisors  are 

•       »«"l  ti^l  ^^^i^T'/'S  '^'^^  dilapidations;  see  Kyd  on  Corp.  *ilP,  aid  post,  f.ts.  Dilapidation, 

r^ted  Persons,   where  all  the  cases  relative  thereto  will  be  abridged  and  ar^ 

If  a  grant  be  mode  to  the  corporation  of  a  town,  that  they  shall  have  the  return  of  writs 
witJiin  the  town,  and  Uiat  tho  sheriff  of  the  county  nhall  not  interfere,  thc-v  may  maintaia  an 
action  on  the  case  a;^n8t  tlio  sheriff,  if  he  enter  and  serve  process;  goe  IKoL  Rep.  118. 
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|/icuc\^^a;3ujs  -n  iijc  uT7ic;iiuaiiis}  ill  iiitf  ^(ttUJ<3  uiii(.-e  lor  sfsverai  years  ueiore,  ana  iortment 
of  service  of  notice  to  quit  on  the  defendants,  the  existing  bailiffs.  The  de- gainst «  « 
fendants^  counsel  argued,  that  the  plaintiff  ought  tt)  be  nonsuited,  insisting  poration 


(2  a)  Ejfcimrnt*  [635] 

1.   Doe,  d.  Carlisle  v.  Woodh\m.  H.  T.  1307.  K.  B.  8.  East,  "221, 

This  was  an  acti  )n  of  ejectrntint  against  the  bailiffs  pro  tempore  of  a  corpora-  A  notice  to 

tion.     Proof  was  adduced  of  payment  of  rent  tor  the  premises  by  the  annual  *>"*.*  *"  **" 

predecessors  of  the  defendanis  in  the  same  office  for  several  years  before,  and  ?^«!°**  ° 
'^  •  r...  .  .       ._.  .•' —    '         jeciment  a 

cor 

that  the  ejectment  ou^bt  to  have  !)een  brought  against  the  corporation,  who  gregate 
were  the  lessees,  and  n  >t  against  the  baili  s,  who  were  the  more  stewards  of ''^^"^^  ^® 
the  corp>ratit)n,  and  as  such  had  paid  rent;  and  that  there  was  no  evidence  of*   j^®^*'^^^. 
possesion  by  these  defendants  in  their  individual  capacity      In  answer  toporation, 
which  it  was  contended,  that  the  ejectment  proceeded  on  the  ground  that  the 
corporation  were  the.tenants  of  the  lessor,  but  that  they  occupied  the  land  by 
the  bailiffs  as  theif  priucipal  officers;  that  the  corporate  body  could  not  be 
made  defendants,  inasmuch  as  they  could  not,  qtta  corporation,  have  an  actu- 
al possession,  or  commit  trespass,  and,  having  no  visible  being,  could  not  be 
served  with  a  notice  to  quit.     Sed  per  Cur.     Though  this  action  cannot  be 
maintained  against  a  corporation  as  such,  yet  the  lessor  is  not  without  remedy, 
for  at  any  rate  the  tenancy  may  be  determined  by  notice  to  the  corporation 
served  on  its  officers.     And  if,  afler  such  determination,  the  cattle  of  any  per- 
son be  found  upon  the  premises,  they  may  be  destrained  as  trespassing  upon 
the  lessor^s  ground;  or  the  lessor  might  have  turned  his  own  cattle  in*  or  eject- 
ment might  be  brought  against  any  person  beinsc  tenant  in  possession  under 
the  corporation.     See  Bro.  Corporation,  pi   4ri;  Com.  Dig.  Franchise,  F.  19; 
Th.  Dig.  lib.  4.  c.  13.  s.  3.  4.»7;   Hil  45  Ed.  S;  i  M.  8.  H  6.  I;  M.  9.  H.  ' 
13.  :3(>,  M.  20  St.  6  2.  M.  15;  Ed.  4   2.  T.  4  st.  7.    13.  and  M.  32.  st.  6.  10; 
7  T.  R  431. 

2.  Anov.   H.  T.  1814.  K.  B.  2  Chit  Rep.  181. 

A  motion  was  made  to  make  the  service  of  a  declaration  in  ejectment  on  the  And  served 
clerk  of  a  public  body,  the  clerk  hav'iag  been  directed  to  be  appointed  by  act°P®°  ^^  °^ 
of  parliament,  good  service.      Baylv,  J.  granted  a  rule  ni»i.  ^*^*"' 

3.  Doe,  d.  Dean  and  Chapter  or  Rochester  v.  Pierce.  H.  T.   1809.  Ex.  r^^  *  T®' 

2  Camp.  96  to  qSS 

In  an  action  of  ejectment  by  the  dean  and  chapter  of*  Rochester,  evidence  en  by  the 
was  offered  that  the  steward  of  the  plaintifT's  lessors  had  given  a  verbal  notice  steward  of 
to  the  defendant  to  quit.     This  was  opposed  for  irregularity,  it  not  appearing    [  636  ] 
that  the  steward  had  proper  authority  to  give  notice.     McDonald,  C.  B.  held,*  body  poli 
that  the  dean  and  chapter  by  bringing  this  action,  recognized  the  act  ofthe**®' "  *®?** 
steward.      Verdict  for  plaintiflf.  ejectment 

(3  a)  Replevin,  by  the  cor 

Manbt  v.  T^vg.  E.  T.  1683  C.  P.  3  Lev   107.  S.  P.  Hinkes  v,  Clarke,    poration^ 
E.  T.    1679.  K.  B.   2  Show   7B;  S.  C  2  Lev.  '2o'2.  withontan 

To  replevin,  the  defendants  made  conusance  as  bailiffs  to  the  masters  and  anthonty  . 

governors  of  Christ's  hospital  in  Lincoln,  ex  fundaiione  Richard  Smith;  and""^:^^^ 

said,  the  mai^ter,  &c  and  corporation  are  seised  in  fee  of  the  locus  in  quoy  &c.  p^g^^ 

in  pirp  hoftpitalisy  and  so  made  conusance  as  bailiffs,  damage  feasant.     The  j^  ^as  been 

'  plaintiflT demurred  generally.     It  was  excepted  that  the  avowry  did  not  show^iij  tbatco 

ti  became  a  corporation.     But  the  Court  overruled  the  objection,  because  al-nuMnce  as 

le<;in2  the  incorporation  is  only  an  inducement  to  the  seisin,  and  need  pot  be  bailiff  to  a 
AL       /•         u  •corpora 

therefore  shown.  tion.t  need 

•  The  mode  of  rr  in?  the  title  of  land  by  ejectment,  extends  to  corporations  of  cverj-  j^q^  ghow 
kind,  whether  in  the  churactcj  of  plaintiffs  or  defendants;  soe  1  Ander.  20'2:   1   Co.  153.     l^  ^He  incor 
w.i^  'b  me  fly  doubled,  whcthei  an  ejectment  co)ild   be  maintained  l)y  the  king,  because  an  poratwn. 
ej  •;'  mem  Ik  for  an  »nj  *ry  done  to  tiio  possession,  and  the  king  cannot   be  put  out  of  possc:-- 
Hion.     But  tliis   re.i<onin<?  sv^m-  onlv  to  apply  where  'he  kin»  it?  made  plaintiff,  an^l   not 
whori»  he   Is  lessor  of  ihe  pi  lin.ff.  for  it  is  the  leasee  and  noj   die  lessor,  who    by    tlio  legal 
He  tion  is    u»nr»-'e  I 'o  bf  r>  "•"♦•d-   ^f^p     Lon    '•5    <>o.  i'liz.  :i^l  ;    1*^  Kast,  JM>. 

t  Rut  it  has  been  decided  not  to  lie  ag  inat  a  corporation  aggregate,  beca  -se  it  is  f^'JJJ*- 
cd  on  a  distress,  which  the  corporation  canoot  take  bnt  by  it*  bailiff;  see  Brow»l.  17§; 
JPae.  Abr.  tit.  Corp.  E.  2. 
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(4  a)    TVespnss. 
Mellorv.  Spateman.  M.  T    ;667.  K.  B.   1  Saund.  310.  Abridged  OK/r, 

vol.  V.  p.  605.  678. 
Trespan  In  trespass  by  the  mayor  an»l  hurgesses  of  the  corporation  of  D.  for  an  in- 

^leabya      fringemeni  of  common,  no  objcctii  i\  was  taken  that  the  action  could  not  be 
t^n!*™       maintained  by  the  corpoiatibn. 
I  637  j  [5  a     Trover. 

1.    YaRBOROUGH  V,  THE  GoVEUNOR  AND  Co  :PA\Y0F  THE  BaNH  OF  ElVGLAND. 

T.  T.  I81;>.  K   B.  10  East,  6. 
Trover  lies      This  was  an  action  of  trover  instituted  for  the  detention  of  notes  by  the  Bank 
agaiast  a     of  England,  in  which  a  verdict  had  been  recorded  for  the  plaintilf.     A  motion 
corpora       ^ag  now  made  m  arrest  of  judgment,   on   the  ground  that  trover  did  not   lie 
fion.  against  a  corporation       Sedpir  Cur.  The  only  question  is,  whether  an  action 

of  trover  is  maintainable  against  a  body  cor[)orat':  in  other  words,  \ihether  a 
corporation  can  be  guilty  of  a  respass  or  tort.  As  a  corporation,  they  can  do 
no  act,  not  even  aflSx  their  c  rporate  sc  al  to  a  deed,  but  through  the  instru- 
mentality and  agency  otv  thcrr^.  they  caun- 1,  as  a  corporation,  be  subject  to  a 
capias  or  exigent,  the  process  in  trespass  because  the  remedies  which  attach 
upon  living  persons  cannot  be  applied  to  bodies  merely  politic,  and  of  an  im- 
personal nature.  But  wherever  they  competentl  do,  or  order  any  act  to  be  done 
on  their  behalf,  which,  as  by  their  common  seal  they  may  do.  they  are  liable  to 
the  consequences  o»'such  act,  if  it  be  ot  a  tortious  nature,  and  to  the  prejudice 
of  others.  A  corporation  having  the  return  of  writs,  or  to  which  any  writ  or  a 
mandamus^  for  instance,  is  directed,  is  liable  eventually  to  an  action  for  a  lalse 
return.  In  the  present  case,  which  is  after  verdict,  it  must  be  presumed  that 
a  competent  conversion  v/as  prov  ed;  and  if  it  be  es.-ei.tial  to  such  conversi»*n 
that  there  should  havp  been  an  authority  from  the  company  undef  seal,  to  de- 
tain the  notes  on  their  behalf,  that  such  authority  was  proved  The  tact,  by 
reference  to  the  notes  of  the  judore  at  the  trial,  is,  that  it  was  cdnntted  that  the 
bank  detained  the  notes  in  question,  under  an  indemnity;  and  as  no  objection 
was  taken  to  th.e  terms  of  the  admission  or  competent  detention,  that  is,  thn  ugh 
the  mean>  of  servants  prr.perly  authorized  to  detain  on  their  behalf,  was  there- 
by admitted;  and  thcref;re  the  prc::;am;  tioii  c.f  due  prccf  cflcr  verdict,  is,  in  ef- 
fect, warranted  by  the  facts  of  the  case,  if  it  had  been  material,  which  it  by  no 
means  is,  to  resort  to  them  See  Bro.  Corp.  pi  -^  i.  !8;  4  H  7.  9.  16;  Barnes, 
350;  Rast  497;  Ast.  378;  ^2  Mod.  Ent.  291;  Winch.  6:2.3.  700.  721.  IbS.  2 
Lutw.  1 100:  r^  Lev.  332;  3  P.  Wm  41J»;  1  Lord  Kaym.  38^;  S.  C.  12  Med. 
216;  S.  C.  5  Mod.  359;  S.  C.  1  Salk.  248,  abridged  pest  tit.  Distress, 

2d.   Cy  tkepajiie.f. 
I.  CoMEGR  OP  Physicians  v.  Salmon.  T  T.  17^0    K.  B.  2  Salk  451. 
©orponi  This  was  an  action  of  debt  in  the  name  of  the  President*  and  College  ofPhy- 

e«°  roe*^°  **^^"®'  **^  >^^<^^'ver  the  penalty  of  5/.  per  month  for  practising  in  London  with- 
and  are*«u  *^"*  ^  license,  contrary  to  J 4  FL  8  c  15.  On  demurrer,  it  was  objected  that 
•d,  in  iheir  the  action  ought  to  have  been  brought  in  the  name  <'f  the  college  only,  or  of 

nama™^  *  ^"^  a  trespass  be  commitied  iu  the  lands  of  a   corpornlion,  they  may  have  an   actiqa 

pooio,  pf  trespdis  as  well  as  a  private  person;  see  21      .4,  75;   I  Ed.  6.  6;  7  H.  7,  9.     So  if  an 

injury  l)e  done  to  one  of  the  members  of  a  corporation  by  which  the  corporation  at  large 
are  put  to  any  damage,  the  corporation  may  have  nn  action  on  that  account.  As  v\bere 
the  corporation  are  bound  to  elect  n  new  mayor  every  year  on  a  particular  day  under  the 
penalty  of  lO/.,  and  the  mnyorbe  impri-oned  unjustly,  so  that  the  oleclion  be  thereby  pre- 
vented, and  the  penalty  incurred,  the  corporation  may  bring  trespass  for  that  iiopiisonment: 
■ee  21  Ed.  4.  7;  Bro.  Corp.  68.  «=        r  r  » 

But  it  U  laid  down  as  a  goneral  rule,  that  an  action  of  trespass  cannot  be  maintained  a- 
gainst  a  corporation  aggregate,  and  ihe  technical  reason  giv«jn  is,  thai  capias  uud  exigent 
do  not  he  against  cerporanons  which  are  the  proper  process  in  an  action  of  trespass;aee 
22  Asa.  pi  67;  Bro.  Corp.  48.  But  if  any  of  the  members  or  servants  of  the  corpora- 
uon  commit  a  trespass  rn  asserting  th^  right  of  ihe  corpoiation,  the  action  must  be  brought 
agt^^st  those  individually,  and  they  may  jn4tif>  in  the  right  of  the  corporation.  Nolwilh- 
•landing  this,  there  are  several  case^  in  the  year  hook.,  of  actions  of  trespass  against  cor- 
K»  ft"*U°  o  „  ^."^  objection  appears  to  have  been  taken  to  the  action  iuelf;  see  38 
Pw.  8,  IS;  8  H.  6,  1 ;  9  il.  6,  86 j  20  II,  6,  7;  4  H.  7,  13;  Bro.  Corp.  48,  * 
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the  president  only.     To  which  it  was  answered   and  resolved  by  the  Court,  |   638  J 
that  as  they  were  incorporated  by  the  nara^  of  president  and  college,  that  they 
might  sue  and  !»e  sued  by  that  name.      But  see  2  Bulst    I'i  >. 
2.   The  Corpor     ion  o*-  I  ovhon  v.  ihi.  Cokporntion  of  Lynn  R»:cis.  E  T. 
179^1.   Doni    Pn>c.    I  B    ^*  P.  487.  reversing  the   judgment  of  the  Court 
of  K.  B.  4  T.  R.  130.  and  affirming  that  of  the  Court  of  C.  P.  I  H.  BK 
206. 

On  error  in  this  case  to  reverse  the  judgment  of  the   Court  of  K.  B.  on  a  As  in  the 
proceeding  on  the  writ  de  essendo  quietum  de  theolmio^  claiming  a  freedom  from  °*™®  of  iho 
toll  for  the  citizens  of  l^ndon,  it  was  objected  on  the  part  of  the  defendants  in  J^'^H*^^ 
error,  that  the  plaintiffs  were  not  the  proper  parties  to  the  action,  as  the  privi- 
leges supposing  t)  have  been  infringed  were  the  rights^of  the  individual  mem- 
bers. Eyre,  C   J.  held,  that  though  the  right  claimed  by  the  plaintiffs  in  error, 
was  in  fact  the  immunity  of  each  member  individually,   and  beneficially  enjoy- 
ed by  them  separately,  and  without  particular  reference  to  the  corporation;  yet 
as  the  aggregate  body  must  j)rescribe   for  the  exemption,  it  was  reasonable 
that  they  should  be  plaint  fis  in  the  writ  ol  right;   but  he  grounded  his  opinion 
mostly  on  the  authf^rity  of  Fitzherherr,  N.  B.  22  E.   who  lays  it  down  that  the 
corporation  may  sue  for  the  disturbance  of  any  one  of  its  members. — Judgment 
reversed. 

3.  BowEN  y   Morris   E.  T    1310.  Ex.  Ch.  2  Taunt.  374. 

On  error  on  the  judgment  of  th<'  Court  <A'K.  B.  it  appeared  that  the  plairtiffTberefora 
below,  and  defendant  in  error,  afTer  reciting  in  his  declaration  the  intention  of  a  ma^or  of 
the  corporation  ofC.  to  sell  certain  premises  by  public   auction,  alleged  that",  corpora 
on  such  property  being  put  up  for  sale  as  aforesaid  in  several  lots,  subject  to  **°°.*^"J?**' 
certain  conditions  of  sale  specified  in  rertain  counts  of  the  declaration,  the  do- j^jj^jj^j^i 
fendant  below,  and  plaintiff  above,  hccame  the  purchasers  of  a  certain  lot,  and  capacity, 
that  thereon  the  plaintiff  below  being  mayor  of  the  said  corporation,  undertook  on  a  con 
"  on  behalf  of  himself  and  the  rest  of  the  burgesses  and  commonalty  of  the  said  iraci  made 
borough,"  that  the  said  mayor,  burgc-ses,  and  eommonahy  would  perform  and  ^^J**.!!'  V^ 
fulfil  the  terms  and  conditions  o'sale  to  he  performed  by  the  vendors  in  respect  he  coroor 
of  the  premises  comprised  in  the  said  lot  purrhased  by  the  defendant  below;  it  [\Q^^^ 
was  then  averred  by  the  plaintiff  below,  that  the  mayor,  burgesses,  kc.  were 
at  all  times  after  the  sale,  ready,  Stc.  to  execute  a  proper  conveyance,  &c.  ac- 
cording to  the  saij  conditions  of  r^ale,  on  the  defendant  below  performing  his 
part  of  the  contract,  and  that  the  defendant  below  was  requested,  &c   and  re- 
fused; it  was  then  stated,  that  in  pursuance  of  the  terms  ot  sale,  the  premises 
were  re-sold  by  public  auction,  and  the  defendant  was  reques.ed  to  pay  the 
conscqu'^nt  deficiency,  and  refused,  &c.     Plea,  the  general  issue.     It  was  in    * 
evidence  that  the  premises  were  put  up  to  sale  as  alleged,  and  the  purchase  by 
the  defendant  was  proved  as  laid.      By  one  only  of"  the  conditions  of  sale  ad-    [  639  ] 
duced  in  support  of  the  declaration,  tlie  deposit  was  directed  to  be  paid   mto 
the  hands,  of  the  plaintiT  below,  the  then  mayor;  but  the  latter  part,  respecting 
the  payment  of  the  residue  of  the  purchase  money,  provided  that  the  agreement 
to  that  effect  should  be  prepared  at  the  expense  of  the  sellers;  all  the  other 
conditions  bearing  on  the  presf»nt  case,  expressly  regarded  the  sellers  as  the 
parties  from  and  to  whom  every  consideration  should  move.     The  plaintiff  be- 
low had  a  verdict,  but  in  consequence  of  a  division  of  opinion  in  the  Court,  on 
a  motion  fo/  a  new  trial,  the  cause  was  re-fried,  and  on  the  plaintiff  below  hav- 
ing a  verdict  again,  error  was  brought  by  the  defendant  below.     The  counsel 
for  the  plaintiff  in  error  contended  that  the  action  could  not  be  maintained  by 
the  plaintiff  below;  as  it  was  apparent,  fr'»m  the  terms  of  the  agreement,  that 
he  acted  only  as  an  agent  for  the  corporation;  or,  if  ho  was  in  fact  a  party  to 
this  agreement,  the  corporation  only,  as  the  parties  for  whose  benefit  he  acted, 
were  the  proper  parties  to  the  action;  but  that,  if  he  was  the  real  party  con- 
cerned in  the  contract,  the  same  was  void,  as  no  consideration  moved  from  him. 
Mansfield,  C.  J.  The  plainti    below  certainly   did  not  contract  in  his   indivi- 
dual character,  but  as  agent  of  the  corporation,  in  relation  to  which  he  stood 

*  As  the  mayor,  commoDalty,  &c. ;  see  Stv.  Rep.  367, 
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as  mayor,  or  official  manager;  he  not  having  been  appointed  their  agent  by  an 
iiiHtruinent  uadcr  seal,  the  agreement  in  question  would  not  have  been  obliga- 
tory on  the  c^orporation,  and  consequently,  couid  not  empower  the  defendant 
in  error  to  sue  for  tlieir  benefit  though  as  agreements  are  carried  into  effeet 
by  the  courts  o<  equity  agai  i?>t  any  one  partv  signing  them,  and  as  it  is  not 
clear  that  courts  of  law  have  not  the  same  power,  the  signature  of  the  plaintiflT 
in  <;rror  would  perha;)s  have  su  Heed  to  ground  an  action  on  the  part  of  the 
corporation  on  that  agreement.  The  judgment  of  the  Court  of  K.  B.  most 
therefore  be  reversed. 

♦  Sd.    Of  the  arrest. 

Members  of  a  corporation  aggregate,  not  being  liable  to  a  capias^  cannot  be 
holden  to  bail  for  any  thing  done  by  them  in  their  corporate  capacity;  See  Bro. 
Corp  pi.  43;  and  Petersdorffon  BaiK  65. 

4th.   Of  the  essoign. 
Argent  V.  THE  Dean  and  Chapter  of  St.  Paul's.  T.  T.    1812.  K.  B    16 

East,  8.  n. 
An  essoign      P*'r  Cur.  A  corporation  cannot  cast  an  essoign,  not  being  capable  of  •  ak- 
cannot  be    ing  a  personal  appearance,  but  beinff  obliged  to  appear  by   attorney.     See  2 
cast  by  a     TJR.  jg.    Com  Rep.  86;   1  Ld.    Raym.  564;   Carth,  171;   ii  Wils.  KM;  I 
cQM>ora       B^own,  193;  and  the  stat.  2  E,  2.  s.  2. 
j  g^Q  1  5th    Of  the  pleadings. 

'■  ■'  1.   Declaration. 

1.  Newton  v  Travers.  M  T;  1695-  K.  B.  3  Salk,  103.  S  P-  Rex  v.  Rif- 
PON.  T.  T.   1700.  K.  B.  1  Com.   86;  S.  C.  2  Salk.  433;  S.  C    1  Lord 

A  Jeclara  Raym.  564* 

tioD  in  the       Adjudged  that  a  dean  and  chapter,  or  a  warden  and  fellows  of  a  college^ 

corporate    may  grant  or  lease  by  the  name  of  dean  and  chapter,  ^c.  and  without  showing 

name*  is     their  proper  names;  and  so  they  may  plead  or  be  impleaded,  because  in  their 

good,  with  corporate  capacity  ihey  have  no  name  of  baptism,  or  any  other  name  than  that 

tioninff  the  ^y  ^^^^^  ^^^V  ^^^  incorporated;  but  it  is  otherwise  in  the  case  of  a  parson  and 

same  of  the  vicar,  for  they  must  use  their  name  of  baptism. 

head  of  2.   Broun K ER  v  Atkyns.  M.  T.   1680.  K  B.  2  Skin.  2. 

the  corpora      In  ejectment  brought  by  the  plaintiff  against  the  defendant  for  the  master-* 

tion.t  ship  of  the  hospital  of  St.  C.  which  was  a  corporation,  consisting  of  master,, 

However,    brethren,  and  sis^lcrs,  a  motion  was  made  that  the  declaration  might  be  by  the 

ID  eject       name  of  Brounker,  master,  &c.  because  if  it  should  be  by  the  name  of  master, 

broufrht  to   generally,  and  the  defendant  confess  lease,  entry,  and  ouster,   he  miglit  be 

try  the  right     *  If  a  person  who  composea  a  sole  corpdratioa   sue  in  his  corporate  capacity,    he  rDiwt 
to  tho  nia«  sae  in  hU  corporate  name;  see  Com.  Dig..abatement,  E.  21.     So  where  a  person  who  is  a 
tership  of  a  sole  corporation  is  saed  for  any  th'ng  in   his  corporate  capacity,  the  declaration   mast  aJeo 
hoose,  it      be  against  him  in  his  corporate  namd:  see  Com.  Dig.  Abatement,  E;  Thenl.^Dig.   b.~S,  e. 
may  be  con  3,  s.  17.     But  where  a  sole  corporation,  who^e  name  is  not  a  name  of  dignity,  in  sued  for 
venient that  any  thing  that  does  not  concern  his  corporate  capacity,  it  is  not  necessary  to  name  hioi  by 
the  name     his  corporate  name;  see     heoi.  Dig.   I,  6,  c.  6,  s.  4;  Com.  Dig.   Abateoient,   C«     It   is  a 
of  the  headffoneral  rale,  that  a  sole  corporation  who^hasthe  fee  simple  in  nim,  and  ••ay   have  a  right- 
be  used,       in  his  corponte  capacity  as  bishop  or  dean;  see  Co.  Lit.  2416;  may  be  named  in  origin- 
als and  other  legal  proceedings,  whether  he  be  piuintiflT  or  defendant  by  his  chrtstian   name 
only,  becaasehis  name  of  incorporstion    is  in  lien  of  a  anrname;    bat  it  is  otherwise  of  a 
prebendary  or  persons  who  have  only  the  freehold,   and  cannot   maintain  a  writ  of  right, 
they  must  he  named  both  by  their  christian  andsomame;  see  2  Inst.  666.     Where  a  deed 
is  made  to  a  corporation  by  his  name  varying  from  thetnie  name,  the  plaiotiffa  may  »ne  in 
their  true  name,  and  in  their  declaration  aver  that  the  defendant  made  the  deed  to  them  bj 
the  name  mentioned  in  the  deed:  see  ^0  Co.  125-6.    ^o  if  a  deed  be  made  by   a  corpora- 
tion by  a   name   differing   from  the   tme  name,  the  pTainti6f  may  aae  them    by  their  trae 
name,  and  aver  that,  **by  the  name  mentioned  in  the  deed'*  they  made  such  deed  to  bim; 
see  10  Cb.  126. 

t  It  1:4,  in  fact,  more  safe  to  omit  the  name  of  the  head,  for  if  his  name  bo  mentioned^ 
and  he  die  pending  the  action,  it  will  nbate:  see  21  E.  4,  19;  and  wliere  there  are  defen- 
dants, there  is  yet  another  disadvtntage  which  the  plaintiflT  may  have  to  enconntur;  if  both 
the  christian  and  surnanie  of  the  p^mon  who  i**  soppoi^ed  to  be  the  he^d  be  mentioned,  iba 
person  smnmoned  by  IheM  names  may  plead  that  he  is  indeed  the  person  sammoned,  bvt 
that  he  is  not  the  penon  who  fUls  the  office  in  conseqaeace  of  which  he  is  eaed;  aee  X 
IT.  6,  14,  15,  49. 
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tricked,  because  confession  of  lease  by  the  master,  &.c.  would  be  an  admission 

that  the  lessor  was  the  lawful  master      By'cons^  nt,  thereloie,  the  declaration 

was  made  by  the  name  of  Brounker,  master,  and  the  hrethn-n  and  sister:}.  f  641  ] 

5.  Doe,  D.  Mator,  &c,,  of  M%ixf>  v.  Mue-.r.  T.  T.   I8I8.  K.  B.  1  B.  Where  a 

^  j^^  699  weTe*deir 

This  was  an  actibn  of  ejectment.     The  demise  was  laid  to  be  by  the  mayor  ^^^^^  ^Ta 
burgesses,  &c.  of  the  borougU  town  of  M.     On  the  trial,  it  turned  oiH  from  the  name,  with 
charter,  that  the  name  of  the  corporation  was  ^'  the  mayor,  ^,  of  M .''      The  which  the 
question  raised  was,  whether  the  Court  would,  by  implication,  make  out  that  description 
these  names  were  the  same.       From  the  observations  of  the  Court,  the  jexact  *"  *Jj°.*^*^®' 
nature  of  the  alleged  variance  will  be  seen        They  said:  as  to  the  distinction  J^'jJiy"^- 
endeavored  to  be  taken  between  Maiden  v.  Maiden,  it  is  suffic  lent  to  say  that  respond, 
the  two  words  sound  alike,  and  therefore  that  the  variance  is  of  no  importance   b6t  it  ap 
As  to  the  other,  viz.  the  insertion   of  the  words  "of  the  !>orough  town,"  the  peared  that 
distinction  is  laid  down  in  Bacon's  Abr.   tit.  Corporations,  c.  2.  and  Bro.  Abr.  *^>6'«  were 
Misnomer,  73.  quoted  in  1  B  &  P.  44.  that  if  there  be  enough  said  to  show  P^J^*®"*  *" 
that  there  is  such  a  corporation,  and  to  distinguish  it  from  all  others,  the  bodv ^^^^  ^^^ 
politic  is  well  named,  though  the    words  and  syllables  are  varied  from.     Now, gtantialiy 
here,fn»m  the  words  mayor,  &.c.  of  Maiden,  it  must  be  implied  that  Maiden  is  answering 
a  borough;  tor,  otherwise  there  would  not  be  burgesses.      Then,  if  it  be  a  bo-  ^jie  appella 
rough,  it  must  also  be  a  town.      The   words,  borough   town   of  Maiden  are,  ^'°°»  ^^® 
therefore,  s\nonimous  with  Maiden,  and  then  there  is  no  substantial  variance.  J?-*i[^!*?" 
See  10  Cop    19-  !>!:>.  124,  Cro.  Eliz.  816;   !  B  *  P.  40.  good 

4.    DeaiCaND    CHArXER    OF  RoCHKSTER  V.    PlERCE.  T.   T.     1808.  K.  B.     1      Bm  in  debt 

Campb.  466.  fo,  ,^  ^nd 

Debt  by  the  then  present  Dean  and  Chapter  of,  &,c  *,  of  Rochester,  for  use  occapaiion 
and  occupation.      The  declaration,  afler  stating  the  cause  of  action,  proceed- nnder  a 
ed,  '*  and  by  permission  of  the  said  dean   and   chapter,  before  that  time  had.  *'®*°  "°^ 
held,  used,"  8tc.-     It  was  in  evidence,  that  the  occupancy  of  the  defendant  J    P*®''.  *^ 
commenced  and  terminated  previous  to  the  accession  of  the  present  dean  to  be  ^hich  al 
head  of  the  corporation.     The  declaration  was   objected  to  on  the  ground  <  f  leged  the 
variance,  which  Lurk  EUenborough  concurred   in,  observing,   that   the  word  occapatioa 
"  said,"  must  be  taken  to  refer  to  the  first  mention  of  the  plaintiff,  in  the  com-^*'  ^^^^ 
mencement  of  the  count.      The  plainti'    was  nonsuited;  and  on  asubsequent   ®®°.  y.**** 
discussion,  on  a  motion  to  set  it  aside,  the  court  were  divided  in  opinion.  ^^    ^^ 

"  the  dean  and  chaptert*'  and  the  occapancj  was  proved  to  have  heen  under  a  letting  by 
a  former  d«^nn,  whs  holden  bad.  .    ,  ./.  i    • 

6.  MvYOROF  ScAiiHORouon  V    HuTLRR.  M.  T.  1684.  C.  P  3  Lev.  257.      nalne'le^* 
The  mayori  aldermen,  and  burgrs.ses,  declared  that  time  out  of  mind,  4rc.  changed, 
till  Aug.  2;  36  Car.  2;  they  were  a   corporation  by  the  name  of  bailiris,  4r6.  thedeclara 
of  Scarborough;  and  that  then  the  king  incorporated  them  with  the  name  oftionmost 
mayor,  aldermen,  &.C.;  and  that  I  Aug.  36  Car.  2;  the  defendant  was  indebt-**®?®  *'*® 
ed  to  the  baili  sof  Scarborough  in  fiOi.  12s.   received  to  their  use,  and  bein    hav™ acorn 
so  indebted,  promised  to  pay:  and  that  aflerwards,  8  May,  1  Jac.  2;  the   de-^d  under 
fendant,  being  indebted  to  the  mayor,  bailies,  Sec,  accounted  with  them   for  the  old 
the  money  received  by  him  for  their  use,  and  upon  that  account,  he  was  found  name,  if  it 
in  arrears  60/.  125.,  and  promised  to  pay  it,     INo  objection  being  taken  <«n  the    I  64^  1 
ground,  that  this  action  was  brought  for  a  debt  due  to  the  first  corporation,  and  ^^J"®  ^^ 
not  to  the  present,  which   had  been  newly  incorporated  and  named,  judgment  "J  w  hoi 
was  given  for  the  plaintiff.  the  name^ 

6.  Henriques  y.  DUTCH  West^.ndia  Company.  T.  T^   1728,  K.  B.  2  Lord  was 

Raym.   1535.  changed. 

The  Court  said :  where  an  action  is  brought  by  a  corporation,  they  need  not  HowoTer, 
show  how  they  were  incorporated;  for,  if  the  name  be  proper  for  the  corpora-  >t  is  unn© 
tion,  they  need  not  show  how  they  were  incorporated ,  because  the  name  ar-*^*®*"''y  *^ 
gues  a  corporation ;  but,   on  the  general  issue  pleaded  by  the  defendant,  *l^<^  ihgr^ere 
plaintiff  must  prove  they  are  a  corporation.  v  incoipora 

7.  Henriques  v.  Dutch  West  India  Co^ipany.  T.  T.   1728,  K.  B.  2  Ld  ted, 

Raym.  1534. 
This  was  an  action  by  the  Dntch  West  India  Company  against  Henrique?. 
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And  A  for   (qy  money  lent,  &c.  At  the  trial,  the  judge  made  the  plaintiffs  give  in  evidence 

et£;ncoT      jj^^  proper  instruments  whereby,  by  the  law  of  H-dland,  thev  w^ere  effectually 

niav  sue  io  ^""^^^^^  *  corporation  th^rre.     The  jury  found  for  the  plainti .,  and  the  Court 

their  cor     refused  to  set  it  aside. 

porate        '  .  ^.   Pleas. 

namcy  but  1.  Mayor  and  Burgeesses  of   SxAFOio  v.   Bolton.  E    T.    1797.  C.  P. 

they  will  I   B.    &  P     iO. 

to  D  o°e  ^^  ^  ^^^^  ^^^'  ^  ^^^^''^"g^  f*^^*  *^>Jl8,  the  declaration,  after  reciting  the  antiquity 

the  Ipcalitv  ^^  ^^^  borough,  and  its  corporate  state  during   a  longtime,  stated  that  it   had 
of  the  cieA  ^eon  confirmed  as  a  corporation  by  divers  letters  'patent,  by  divers  names   of 

tion.  incorporation,  and  had  been,  by  divers,  to  wit,  years,  a  body  politic  and 

If  a  corpor  corporate,  by  the  name  of  the  Moyor  and  Burgesses  of  llh  Boronirhof  Stafford. 
ntion  sae     On  the  trial,  the  plaintiffs  produced  a   charter  of  12   Jac,  1.   by  which,  after 
by  a -wrong  ,.^j^,^jjjg  ^^^  snv^Mal  names  under  whirh  the  borough  had  anciently  enjoyed  the 
^^'eii  ?   several  privileges  claimed  by  them,  and  also  after  reciting  letters  patent  of  3  Jac 
proper  man  ^'  ^^»^<^^  recognised  the  incorporation  «f  the  borough  by  the  name  of  the  Ma- 
tter, to  take '/^'*'  ^"*'*^  U  "'i»'fvse?  of  the  Borough  of  Stafford^  in  the   county   of  Stafford^  His 
advantage   Majestv  willed,  ordained,  &,c.  that  the  said  borough  of  Stafford,  in  the  county 
of  it  is  by     aforr^a  d,  in  future  mi'i^ht  !)e  a  free  borough,  &.c.  and  should  be  ^ne  body  cor- 
piea  »»»  a  ^  porate  and  politic  in  effect  and  name,  by  the   name  of  the  Maifpr  and  BurgeS' 
atemeni.    g^g  of  fJi^  Borough  of  S( n (} or d,  in  Uw  county   of  Slafford,   and  that    they   n<ight 
plead  and  be  impleaded,  &.c.  in  any  courts,  &c.  by  that  name.     It  was  object- 
ed on  the  part  of  the  defendant,  that  the  charter  given  in  evidence  varied  the 
name  of  the  plaintiffs  so  much  from  'he  dcclarati  )n,  as  to  tbrm  good  ground  of 
nonsuit,  on  which  the  plaintiffs  were  non.'^uited;  and  on   a  rule  to  set  it  aside, 
fhe  Court  said:  the  objection  taken  would  operate  in  bar,  if  the  plaint  fts  had 
declared  so  that  they  could  not  be  identified  with  the   persons  entitled  to  tke 
tolls  claimed;  but  the  objection  taken  only  abates  the  suit,  being  a  mere  formal 
va«-iancc;  the   plaintiffs    were,  therefore,  improperly   nonsuited, Rule   re- 
It  has  been            ^        r^       -rk                                >-«                           -mir      rr%                 -      -ay'     -rfc           -r    1      -r^                       «• 

said,  that  -•   Britton  v.  Gradon'.   M.  T.  lG9a.  K.  B.  1  Ld.  Raym    \\t. 

8URh  plea         Per  Powell,  J.     In  an  action  iigainst  mayor  and  commonalty,  or  other  cor- 

raost  be       poration  aggregate,  sued  by  a  wrong  name,  they  may  ma!:c  an  attorney  by  spe- 

pledded  by  ^.j^j  warrant  by  their  true  corporate  name,  who  may  plead   in  abatement;  but 

rant**  ^^^  ^^^^  *'  seems  must  be  done  by  «:peciall  application  to  the  court. 

„    '  r3.   Britton  v.  Gfivdov.  M.  T.  I6:15,  K.  B.  I  Lord.  Ravm.  118. 

that  seems       ^^'^  Treby,  C  J.     There  is  no  necessity  for  a  c  rporation  to  plead  a  misno- 

quoationa     '"cr  by  attorney,  for  K  judfifment  were  j^iven  against  t'leni   by  a  wrong   name, 

ble;t  at  a    it  would  be  void.      But  where  a  corporation  plead  msuomer,  it  must  be  before 

ny  rate  it     imparlance.      See  Cro.  Car.  574. 

fore  impar       *  ®°®**  *  P'®*  '^°**  conclude  to  ihp  writ  and  not  to  the  action,   becnuf^e   misnomer  is  a 
lance  t         ^^^^  '"  abatement  and   not  in  bar;  ^ee  26  IT.  8,  c.  6;  Hro.  Corp.  182.     So  if  the  name  of 
the  hoad  of  the  corporation  be  stated    improperly,    it  may   be  pleaded  in    abateinem;  sec 
Bro   Corp.  6;  4  E.  4. 

To  an  action  ngiinst  the  mayor  and  commonalty  of  Fxeter,  tiny  pleaded  that  they 
were  incorpora'ed  by  the  name  of  mayor,  h.tilitT:;,  and  commonalty.  It  wn;*  held  to  be  no 
plea  without  adding  that  they  hud  bt'en  tVom  time  itnmemonal  impleaded  by  that  name, 
and  not  by  the  name  of  innyor.ind  commonnlty  without  the  bailifis;  sue  26  H.  6;  Theoi. 
Dig.  I,  6,  c.  12.  fl.  12.  VVhjrc  a  corp.^r.ition  sues  by  a  particular  name,  aa  **  ^faalc^  and 
Brotherhood  of  the  nine  orders  oC  \ngeis>  in  I'randford,*'  a  plea  that  there  is  no  such  cor- 
poration in  B.,  is  a  pica  in  bar  and  not  in  abatement;  see  4  Ann.  c.  16,  s.  4.  So  if  a 
person  sue  as  the  bead  of  a  corporation,  the  defendant  may  plead  that  there  is  no  such  cor- 
porntion  as  that  in  whose  rinbr  the  plaintiff  pretends  to  sue,  to  which  Hie  plaintiff  may  re- 
ply, setting  foj-ih  ibc  nidnner  in  vvbicli  the  corporation  was  constituted,  whether  it  has  ex- 
isted by  prescription,  or  has  been  created  by  patent;  sne  44  Ass  pi,  9;  Bro.  Corp.  44.  So 
if  a  plnintifl'  sue  as  head  of  a  corporation,  thK  defendant  may  plead  that  be  is  not  the 
head,  but  that  such  another  is;  sec  4:^  E    3,  29,  b. 

i,.It  is  perfectly  dear  that  a  corporation  sole  must  plead  such  a  pica  without  attorney; 
geo  1  Ld    Raym.  118;  Cio-  Cas.  57-1. 

t  For  where  a  wit  of  annuity  was  n^:iinst  the  dean. and  chapter  of  the  king*8  free  chap- 
el of  St.  Stephen''s,  at  W.,  and  they  appeared  by  nttorno,  made  defence,  and  imparled; 
it  was  boldiiu  thai  they  could  net  plead  a  misnomer,  by  reason  of  the  warrant  of  attorney 
and  imparldncej  roe  P»io.  Corp.  71;  15  IT.  7,  14. 
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4.  Pitts  v.  Gainee.    E.  T.  1699,  K.  B.  1  Lord  Ray  in.  558.  A  plea  ta 

In  an  action  of  trespass,  the  defendant  justitied  a  seizure  for  toll  in  right  of""  "ctionof 
a  corporation;    the  Court  held   that   he  must  show  the  title  t>f  the  corporation  ^^P*" 
by  prescription,  grant,  or  statute;  if  by  prescription,  he  mast  show  that  they  |y  siiowth" 
are  a  corporation  by  prescription,  for  a  corporation  created  within  time  of  me- MtsteDceel' 
mory  cannot  claim  any  thing   by  prescription,  because  prescription  implies   a  ■  corpora 
-right  existing  bey  md  time  of  memory;  if  he  say  he  detained  the  goods  seised  ^j®"*  *>"* 
till  toll  and  charges  were  paid,  and  only  show  a  title  to  distrain,  that  will  not       g  .'^"f 
be  sufficient,  be  must  prescribe  to  distrain  and  retain  the  goods  distrained  till  j^  ^hicjj  :» 
*he  to!l  and  charges  were  paid.     See  10  Co,  29.  b;  Lutw.  1321,  claimj^to 

3.  Replications^  :be  so.* 

^  'If  a  personal  aotioii  be  brought  agamst  a  corporation,  and  they  plead  mis* 
liomer,  the  ptaintitF  may  reply  that  they  were  known  as  well  by  one  name  as  by 
the  other;  see  TheoKDig  1.6.  c.  Ti.  s.  16;  €om.  Dig.  Pleader,  2  B.  2;  butit 
is  said  that  it  is  otherwise  in  a  real  action,  because  the  corporation  cannot  hold 
the  land  but  by  their  true  name;  see  TheoK  Dig.  ib  s.  14.  So,  it  is  said, 
such  a  replication  is  not  good  where  a  writ  is  brought  on  a  specialty,  and  the 
tiame  of  the  writ  varies  from  that  in  the  specialty;  ibid. 

6ih.    Of  the  evidence. '\ 

1.  The  Carpenters'  Company,   4rc.  v.   Hayward.  E.  T.   1779.  K.  B.  1 

D)ug.  37.3. 
This  was  an  action  against  a  carpenter  for  the  breach  of  a  custom,  which  To  prov* 
was  laid  to  be,  that  none  but  members  of  the   Company  (being  a  corporation  ****  ®^i«* 
by  prescription,)  or  their  apprentices  or  journeymen,  should  exercise  in  Shrews-  "****  °^** 
bury,  or  within  a  certain  district  round  that  town,  any  of  the  trades  mentioned  cofp^^  * 
in  the  title  of  the  Company.     To  prove   the  existence  of  such  a  Company  astion.  con 
ihat  described  in  that  record,  the  evidence  consisted  of  entries  of  admissions  niting. of 
(as  far  back  as  the  reign  of  Henry   VIII.)  of  persons,  some  into  the  Carpen- <'*^®'*'>*  »■ 
ters*  Company,  some  into  the  Bricklayers'  C^^mpany,  some  into  the  Plaster-  ^orporatoi , 
ers' Company,   8cc.;  of  instances   of  fines  paid  for   having   worked  in  those  jj!|*^^f®j 
^trades,  without  being  free   of  the  Carpenters*  Company,   of  the  Bricklayers'  mission  ia 
Company^  &c.     The  judge  told  the  jury  that  the  companies  might  be  distinct  to  the  differ 
corporations  for  some  purposes,  and  yet  form  but  integral  parts  of  one  great  ^^^  trqdqs  ^ 
corporate  body;  that  such  a  corporate  body  might  legally  €xist-  and  whether,  fj®  .*^™^ 
in  fact,  it  did  exist,  was  a  question  for  their  decision.     The  jury  found  for  the^^^JJ^*^ 
plaintiff;  and  on  motion  for  a  new  trial,  the  Court  said:  it  was  properly  lefl  to 
the  jury  to  consider  whether  the  evidence  produced  was  sufficient  to   show 
that  there  was  such  a  company^  for  that  was  a  n^ere  question  of  fact;  and  that 
they  were  to  de<'ide  on  its  existence;  and   whether  it   was  originally  created    ■ 
by  a  charter  from  the  crown,  or  was  only  a  voluntary  society.    There  wad  evi-     *' 
deuce  of  its  existence  as  a  corporation. — ^Rule  discharged* 

2,  Mayor  and  Bltrgcsses   of  Stafford  v.  Bolton.  %  T.  1797,  C.  P.  1  BL    |  645  ] 

&  P.  40.     Abridged  more  fully,  ante^  p.  642,  A  mlBtake 

The  corporation  sued  in  the  names  of  the  mayor  and  burgesses  of  the  bo- in  the  nanao 
rough  of  Sta  ord;  it   appeared  in  evidence  from  the  charter,  that  they  were  ®r*  <?o'P<>f 
incorporated  bv  the  name  of  the  mayor  and  burgesses  of  the  borough  of  Staf-^^pj^.^^® 
ford,  in  the  county  of  Stafford.     It  was  held  that  the  variance  could  not  be  oh-  jj^^  ^ju 
jected  to,  except  to  the  plea  in  abatement;  and  that  to  make  it  pleadable  in  bar,  not  bo  ma 
it  should  appear  that  there  is  no  such  corporation.  lofial,  as  a 

•  But  it  is  unnecessary  to  mention  any  of  the  powers  which  are  incident  to  them  aa  a  vananco  ia 
corporation,  as  the  power  of  pleading  and  being  impleaded,  oi  granting  and  purchasing,  fividenco an 
are  implied;  see  Co,  29.b.  dor  the  gett 

The  statBie  of  limioiitations  is  pleadable  against  a  corporation  as  well  as  against  acofn-'entl  inae* 
tuon  person ;  see  3  P.  VVut9.  1 43. 

t  In  ao  action  of  trover  for  a  detention  by  the  servanto  of  a  corporation  within  thesrope 
of  their  employment  (as  where  the  ogcnts  of  the  Bank  of  England  detain  a  number  of 
hank  noteti),  it  appears  1o  be  unnecedsary  to  prove  that  the  detention  was  aalhorized  by  the 
corporation  under  their  seal;  Hce  8  P.  \Vins.  427;  at  all  events,  an  authority  will  be  pre- 
sumed af:er  a  verdict,  which  finds  the  fact  of  a  con?er6ion  by  iho  corporation.  So  by  tho 
same  means^  they  may  be  gailty  of  a  disseisin;  see  Bro.  Coin.  nl.  24;  or  false  retqm;  see 
16  East,  7. 

VOL.  n.  jt 
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Aii4  adeeidd.  The  Mayor,  As.DEaMSN,  B\iLirps,  and  Citizens  op  Carlisle  v.  Bla* 
of  grant  to  M,aE.  T.  T    1809   K.  B.  8  East,  487. 

*.  'L'^^'IJ  The  plaintiffs  in  their  corporate  capacity  declaring  in  covenant  their  modem 
stion  is  evi  ■^>™®»  stated  that  the  citizens,  &c.  were  from  time  immemorial  incorporated 
deacc  a  by  divers  names  of  incorporation;  and,  at  the  time  of  making  the  indentures 
gainst  thoM  by  A.  B.  granted  to  them  a  certain  watercourse,  and  covenanted  for  quiet  en- 
elatniiog  an  joyment.  The  defendants  objected  to  the  variance  between  the  name  and  des. 
to  cfiption  of  the  corporation  in  the  deed  and  in  the  declaration;  but  the  Court 
Kir  tbiy    overruled  the  objection  ,,    ,    ^ 

were  then  4.  Mayor  op  Hull  v.  Horner.  T.  T.  1774.  K.  A.  Cowp.  102. 

a  body  cor  In  an  action  by  a  corporation  for  non-payment  of  certain  tolls,  called  water 
porate  by  bailiff^'  does,  an  entry  had  been  made -in  the  corporation  books,  as  follows;  "  a 
*W  "'th*  P®'^*^"^*'^  "ote  of  all  such  duties,  &c,  as  by  the  water  bailiffs,  are  to  be  receiv- 
f^*"  ere^^^j,  ^j^^  ^^^  ^^  ^^^  mayor  and  burgesses  of  Kingston-upon-Hull,  according 
to  the  order  prescribed  and  set  down  in  the  year  1441 ,  John  Bedford  then  be- 
ing  mayor,  and  continued  and  put  tn  use  from  that  time  to  this  present  day." 

So?book    '^*^'^  ^?®  permitted  to  be  giren  in  evidencee.     Sed  vide  next  case. 
3  eeeai  evidence  in  a  sait  between  the  oeveral  members. 

6.  London,  Mayor  op,  v.  Lynn,  County  of.  E.  T.  1787.  C.  P.   I  H.  BI. 
^?5«\«''  214.  n. 

qaertion*^  ^"  ^^®  ^^^'^  refusing  to  permit  the  defendants  to  ^ive  in  evidence  their  cor- 
^.e  poration  books  to  prove  their  own  rights,  the  preceding  case  of  Mayor  of  Hull 

V.  Horner  was  cited,  to  show  the  admission  of  such  books  in  evidence;  but 

Wilson,  J.  said  he  was  counsel  in  that  case,  and  that  the  books  were  receive<C 

by  consent, 
▲naatany  e.  Rex  v.  Mothersell,  E.  T.  1714.  K.  B.  1  Stra.  92. 

•nzkt  to  be  •    ^°  *"  ^"^^"^  mation  in  the  nature  of  a  quo  warranto,  the  prosecutor  produced* 
[646  l   ^^  evidence  a  book  written  by  the  prosecutor's  clerk,  not  an  officer  of  the  cor-- 
shown  thirP*^J.?*'^*  which  appeared  to  be  only  minutes  of  corporate  acts  done  some  years' 
they  have   before,  and  was  not  kept  as  a  public  book  of  the  corporation;  this  evidence 
been  rega    was  rejected  at  the  trial;  and  on  a  motion  afterwards  for  a  new  trial,  the  -  ourt 
larly  kept    held  that  it  had  been  properly  rejected;  corporation  books,  the  Court  said,  are 
^officer  o'f  ^®?®''^"^  allowed  to  be  given  in  evidence,  when  they  have  been  kept  as  such, 
the  corpora    .    ^K"  *^®  entries  have  been  «iade  by  the  proper*  officer;  not  but  that  en- 
tiea.  tries  made  by  other  persons  may  be  good,  if  it  be  shown  that  the  town  clerk  is 

sick  or  refuses  to  attend      See  12  Vjn.  Abr.  Evidence.  (A.  b.  15.)  pi.  16. 

7//i.   Of^  the   tvUnessei, 

1,  Rex  v.  Mayor  op   Lo>^dox.  M  T.  1682.  K.  B.  2  Lev.  231:  S.  C.  Show. 
Where  the  •  146;   1  Vent.  351. 

S^o™?a^  ^"  n  ^  warranio  for  taking  1-2^.'  per  chRJdron  for  all  sea  coals  brought  la 
tion  derive  *^"^<J.">  *"®  defendants  prescribed  for  the  duty;  to  prove  whi:-h,  seveTafciti- 
no  private  zens,  freemen  of  London,  were  called.  It  was  objected  that  they  ought  to  be 
fhJ"!?*'  rejected  9ma  inproprh  casu,  Sifl  per  Cur.  It  appears  that  the  mavor  and 
comwunt  f'l®"^»;^«^^^'  ^l^e  whole  profit  of  this  toll,  thoucrh  they  have  it  for  the  benefit  o€ 
ivitueLee.  *"?  ^"*^'®  corporation;  yet  these  witnesses,  having  no  particular  profit  to  them- 
selves, may  be  admitted,  for  h  cannot  be  presumed  that  an  advantage  so  small 
and  remote  would  influence  them. 

2.  Weller  V,  THE  Governors  of  the  Foundling  Hospital.  M.  T,  1792.  K 
Hence,  the  B.  Peake.  N.  P.  C.  206. 

tra^iees  of  In  ftn  action  of  assumpsUfor  work  and  labour,  many  of  the  governors  of  the 
foondl^^i''  ^'P'!*'.?  '^'''''  ""f^^^^  ""^  witnesses  for  the  defendants.  Their  competency  was 
arradmwf*5!?K  .  l""'  ^^  ^^^^  T'?  defendants  on  the  record;  but'  Lord  Ken  von  admit- 
ble,  *  ■^.  7^*/;  tertimony,  dislmguishing  the  case  of  the  trustees  of  a  charily,  under 

which  they  took  no  beneficial  interest,  and  that  of  a  political  corporation,  in 
detence  ofthe  property  of  which  each  member  is  individually  interested. 
Andlhoagh^  «f®  ^  East,  7; 

aniember  3-  Stevexson  v.  Nevinson  E.  T.  1723.  K.  B.  2  Lord  Rnym.  1353;  S. 
cfa^corpor  C    2  Stra.   5^3. 

""^      •a"  a  ."*f'*^^''^'^'  ^^  the  defendants,  commanding  them  to  restore  the  plaintifT 

"*  (vliiim  ef  r;.i?f      ■    f®*'*"^'"^  ^^^^'  "*"*'  ""il,  *''''^°"*'®  '"  ^'*^'«»''  ^^  *  corporation  to  sappwi  u 

c-iarimo}  rigljtagaiMla  filr.jrrgor:  j»r?  «  T.  R.  590.  ^ 
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to  the^ofiice  of  common-councilman  of  the  borough  of  Appleby,  in  West-  be  incomp* 
tnoreland,  they  returned  that  the  plaintiff  was  not  elected  common-councilman  ^^^9*  *    . 
as  in  the  writ  was  supposed;  to  which  return  th6  palintiff  came  in  and  denied  P*''®".^*'* 
Ihe  several  materia)  facts  relied  on  by  the  defendants  in  their  return,  and  alleg- ^^^  ^"  ^^^ 
ed,  that  the  plaintiff  was  chosen  a  common-councilman,  as  in  the  writ  was  al-  qnalifica 
leged,  and  concluded  to  the  country;  on  which,  as  well  as  the  other  facts,  is-    [  647  ] 
sue  was  joined,  and  tried  at  the  bar.      And   af^pr  the  plaintiff  had  proved  the  tions  may 
fact  of  his  having  been   elected  common-councilman,  the  defendant's  counsel  l>«  called 
insisted  that,  by  the  constitution  of  the  borough,  which  was  by  prescription,  **  *  ^*^ 
no  person  was  capable  of  being  elected  a  common-councilman  of  the  borough,  jJJ^^  ^^^^^ 
who  did  not  hold  a   burgage  tenure,  and  also  inhabit  within  the  borough;  but«ertaia 
the  plaintiff  inhabited  in  Bond-gate,  which  was  severed  from  the  borough,  and  privileget 
no  part  of  it.     To  prove  which  constitution,  the  first  witness  produced  was  one  belong  to 
R.  W.     But  it  being  objected  by  the  plaintii^  that  he  had  a  burgage  tenure,  "*^^^  P^' 
and  also  inhabited  in  the  borough,  and  could  net  be  a  witness  to  prove  a  "^^^  ^"JJ^^otll. 
in  himself,  and  in  such  as  had  his  quRlifications,  exclusive  of  all  others;  which 
fact  being  admitted,  he  was  refused  by  the  Court  to  be  admitted  to  prove  this 
constitution.     But  then  one  I>.  was  produced  As  a  witness  for  the  defendants 
to  prove  it,  who  was  an  inhabitant  of  the  borough;  but  it  was  admitted  that  he 
had  no  burgage  tenure.     Whereon  he  was  allowed  by  the  court  Ho  be  a  good 
witness,  as  to  the  right  fixing  in  such  as  held  burgage,  and  also  were  iahabi- 
tants,  since  he  did  not  attempt  to  establish  the  right  in  the  inhabitants  only. 
4.  The  Company  of  Carpenters,  &c.  v.  Hayward.  E.  T.   1779.  K.  B. 

1  Doug.  373, 

This  was  an  action  against  a  carpenter  for  a  breach  of  custom  which  had  And  a  per 
existed  from  time  immemorial,  prohibiting  any  carpenters  from  acting  as  such  eon  who 
in  Shrewsbury,  without  being  members  of  the  corporation.      To  prove  the  h**  *cied 
non-existence  of  the  custom,  a  person,  who  had  acted  in  breach  of  it,  was  call- jj  **''®*J^'* 
ed  as  a  witness,  but  rejected.     On  motion  for  a  new  trial,  the  ground  was,  that  |    *3  ^^ 
a  competent  witness  was  rejected,  who  was  offered  on  the  part  of  the  defend-  porate  cm 
ant,and  that  manv  others  of  the  same  description  were  ready  to  have  been  pro- torn,  ie  dt>i 
duced.     The  witness  rejected  was  resident  in  Shrewsbury,  and  was  called  to  »  compe 
prove  that  he  had  worked  without  molestation  as  a  carpenter  in  Shrewsbury,  J^^  ^"*^j^ 
although  he  was  not  free  of  the  company,  nor  an  apprentice  or  journeyman.  ^^^^^  ^^ 
For  the  defendant,  it  was  contended,  that  he  was  not  interested  in  the  cause,  existence 
and  that  if  the  sort  of  interest  he  might  have  could  render  him  incompetent,  of  the  cop 
there  could  be  no  such  thing  as  a  disinterested  witness  in  such  a  cause;   thetom 
only  persons  likely  to  know  the  facts  applicable  to  the  case,  being  either  per- 
sons who  had  worked  themselves  in  the  breachof  the  supposed  custom,  or 
who  had  employed  others;  and  if  the  first  class  were  considered  as  interested 
because  liable  to  be  sued,  the  same  objection  might  be  made  to  the  second. 

Sed  pe*'  Cur.  The  witness  rejected  was  clearly  interested.  If  the  compar 
ny  iiad  failed  in  establishing  the  custom,  he  would  have  been  discharged  from 
actions  lo  which  he  was  liable  for  the  breach  of  it.  Nor  is  it  true  that  no 
other  persons  could  be  witnesses,  for  the  employers  might. 

6,  The  Mayor  of  London  v.  Long.  M.  T,  1807.  K  B*  1  Campb.  22.     ThedecUr 

In  this  case,  in  order  to  contravene  the  right  claimed  by  the  city  of  London  ation  ofin 
to  appoint  a  ganger  without  the  limits  of  the  city,  the  defendant's  counsel,  in    [  648  ] 
cross-examination,  inquired  what  the  witnesses  had  beard  a  certain  «ne"^«»^?f^;'^?;J. 
the  corporation  say  respecting  it,  and  contended  for  the  validity  of  this  evi-™™^^^ 
dence,  as  coming  from  one  of  the  plaintiffs  on  the  record.    Lord  l«.llenborough  ,^j^„  ^^ 
held,  that  the  declaration  of  an  indiflerent  member  of  the  corporation  could  inadauMi 
not  be  conclusive  against  the  body,  aUhough  he  would  allow  the  witness  to  ble  in  con 
speak  as  to  anv  thing  he  might  have  heard  from  the  city  ganger.  llrSfrfghts 

•  Aa  to  rapport  a  corporate  title  to  rent,  or  to   prove  that  a  .ufficiency  of  fO«n«>°  ^  of  the  cor 
been  left  by  the  aggregate  body:  Barton  v.  Hindo.  5  T.  R.  174.  abtidgqd  vol.  6.  P-.f'**  porationjn 
Bat  where  the  qneSioa  was  whether  the  defendanU  had  a  right  to  *?e  freemen,   and  it  ap-  ^^  ^^^.^^ 
peered  that  there  werecommone  belonging  to  the  freemen,  an  alderman  ^aa  permrtied  to  ^^  ^^^^ 
prove  the  negative,  aon^  ^^t  aidermea  beinj  privy  tp  the  ipakwg  peraea^  tree,  ^f  paii  ^ntiw. 


GtmT^ORATfOX.^Jfewifcfars  by  and  againBi. 

Theotnia     6.  Browx  v.  Corporation  of  London.  E.  T.  1703   K.  R   11  Mod;  255. 
niode  of  Upon  an  issue  joined  on  a  prescription  for  a  toll,  the  dei'endant  produced  as 

making  a  witness  a  freeman:  he  was  objected  to  as  being  inlrp'sted;  upon  which  the 
*®™j^°™  defendant  produced  a  judgment  in  the  Ma>or's  Court,  where,  on  a  sciri  foiioB 
bv  disfian  awarded,  and  two  nihils  returned,  that  they  had  given  judgn  cnt  ol  his  disiran- 
ehisement;  chisoment:  but  it  appearing  that  the  judgment  of  disfranchisement  was  irregu- 
iar,  inasmurh  as  the  man  had  ne^cr  bt*en  summoned,  Lord  Holt,"  C.  J. 
rejected  him. 

7.  Enfield  v   Hills.  E.  T.  1678.  K   B.  2  Lev.  *23G;  S.  C.  Jones.  116. 
Cr  by  the        Mandamus  to  restore  an  alderman.     To  prove  the  truth  of  the  return,  sevens 
inember      freemen  were  called,  who  had  released  the  corporation  of  all  advantage^  6rc. 
Ciise*o*tiie  ^^*^^  *^^y  could  derive,  «^c      On  objection  they  were  rejected;  but  en  motion 
eorporation  ii^  Rarest  of  judgment,  the  Court  held  that  by  their  releasing  all  the  advantage 
•fall  d«      they  could  derive  from  the  corporation,  their  competency  was  restored. 
lD8Qdd.  8//i.   Of  the  abaieiivni  of^  hy  dealli. 

Wood  v.  the  Mayor  and  Commonalty  or  London,  E.  T.   1701.  Error.  1 

Salk.398. 
8emh^,  pe|.  Holt,  C.  J.     If  an  action  be  Lronght  by  a  mayor  and  commonalty,  and 

ll  "th  f  ^^'^  mayor  die's,  the  writ  abates,  because  ho  is  the  head  of  the  corporation,  and 
tile  head  qI^Y  ^^  death  ihe  corporation  is  suspended.  Vide  anie,  vol.  i.  tit.  "  Abatement.^l 
the  corpora  ('•)   SoiTS  IN  EQt'iTY. 

lion  abates  Rea  v.  Winbham.  H.  T.  1775.  K   B.  Cowp.  377. 

the  action.*      p^r  Cur.     If  a  corporation  be  in  contempt  for  not  answering  a  bill  in  chan* 
In  eqnity,tcery,  the.  mode  of  com]  ulsitm  is  by  sequestration;    the  plaintiff  is  to  proceed^ 
^?'?MQ  1    *^       ®  possession  of  all  the  pers  mal  estate  of  the  college;  and  if  that  will  not 
.L  ^^^  I    niake  the  members  rgree,  he  is  to  take  possessession  by  sequestrators  of  all 
ffate'an^™  the  rents  and  pr<  fits    f  their  real  estate;  this  mode  of  proceeding  wculd  aOcct 
fwer  under ^^®  whole  body,  and  I'unisli  the  corporation  at  large;  but  the  corporation  at 
their  com    lar^e  is  not  in  fnuh.     Here  the  majority  o!  the  body  have  obeyed  the  process 
men  seal;    of  the  Court  of  Chancery  as  far  as  in  their  power  lies,  and  are  ready  to  put  in 
and  if  they  their  answer;  but  an  individual,  the  v.&rden.  whose  act  is  necessary  to  render 
"**  loan  jIj^j  answer  comjlete,  lies  by,  and  refuses  to  f.ut  the  seal  c»f  the  college  to  it;  it 
fnanda       ^^  ^^^  ^^^^  instance  r.f  the  kind,  and  the  Court  of  Chancery  has  staid  its  pre- 
fnu3  lies  to  cess  forthe  contempt,  that  the  present  application  might  be  made.  It  has  been 
compel       truly  said,  that  where  there  is  no  other  legal  specific  remedy  to  attain  the  ends 
them.  of  justice,  the  courFC  must  be  by  nicndamvs.  which  is  a  prerogative  writ,  and 

the  very  forn-:  of  it  *<hows  its  object  is  to  prevent  a  defect  of  justice;  thus  it 
comes  peQoipmended  by  the  Ccurt  of  Chancery  to  have  it  specifically  dene; 
but  further,  the  parties,  out  of  caution,  have  applied  likewise  to  the  visitor;  he* 
acquiesces  in  the  application  to  this  Court  for  a  mandamia^  Rnd  very  rightly, 
Sot  this  is  not  a  dispute  proper  for  the  visitor  to  decide;  it  is  not  a  private  dis- 
pute, but  a  suit  by  a  tliird  |  erson  sgainst  the  whole  Iw  dy,  for  the  specific  per- 
formance of  an  ngref  ment;  an  application  <o  the  vitritor  in  such  a  case  as  this 
is  nugatory;  for  ho  cannot  c  ;mpel  a  specific  performance;  but  the  Court,  if 
they  have  jurisdiction  of  the  cause,  will  enforce  it  by  their  own  means.  Dr. 
Windham  seeni^to  have  misconceived  the  consequence  of  his  affixing  the  seal- 

*  Bat  says  Mr.  K}'d,  on  Corp.  291 ,  '*  I  see  no  renaon,  why  in  any  case  the  death  or  re- 
moval of  the  head  in  any  stage  of  ibp  proceedings  should  abate  the  writ  where  the  proper 
name  of  the  bend  w  not  mentioned,  the  doath  of  the  hand  is  not,  like  tlie  case  of  the  death 
of  a  common  person,  plaintiff  or  defendant;  in  the  latter  case  there  is  nobod)  rpmaintng^ 
to  sue  or  be  saed,  hut  a  coiporation,  notwithstanding  the  death  of  its  head,  still  esists,  and 
has  the  power  of  rendering  itself  complete,  by  appointing  another  person  io  the  place  of 
the  deceaaed:*' 

J  ^  u  ***"k  P^"°"  ^""  reason  to  snspcct  he  has  sastained  an  injury  by  persona  aeiing  an- 
tfer  the  authority  of  a  corporal  ion,  l)at  cannot  nsccriain  how  far  they  are  concerned,  he 
may  file  a  bill  ngainsr  th^m  and  their  secretary  or  other  officer,  for  a  di.scovery,  before  he 
briny  an  action  at  Inw,  ^nggesting.  ihai  ho  intends  to  I  ring  one,  hnt  cannot  do  it,  whhont 
the  discovery  prayed,  hecaose  as  a  writ  against  a  corporation  is  by  orrginnl,  the  dii«overy  ie 
Mecessary  before  he  can  ooe  not  his  writ;  sec  1  Fro.  C.  €'471.  If  a  discoverv  of  any 
Jwrt  of  the  matter  prn>ed  won  d  he  prejodica'  to  the  cor]>oraiion.  and  be  not  necessary  to 
the  plaintiflfB  case,  the  officer  need  not  discover  those  parts;  ibid. 
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to  the  answer  of  the  fellows,  and  to  think  it  will  make  his  corporate  answer  in- 
consistent Vith  his  private  separate  answer,  for  he  is  of  opinion  tbat'the|plain(iff 's 
suit  is  jusst,  and  that  the  agreement  ought  to  be  executed;  but  his  putting  the 
college  seal  does  not  contradict  his  private  separate  answer;  and  by  refusing 
to  put  it  Be  defeats  the  end  be  wishes^to  obtain.  — Rule  absolute  for  a  man^ 
damns, 

(C)   As  TO  WRITS  OP  RIGHT. 

All  corporations  aggregate^  having  the  fee  simple  of  their  possessions,  maj 
ipaiiitain  a  writ  of  right  as  aay  tenant  in  fee  simple  may,  see  cro.  £liz.  ^3; 
Co.  Lit.  341.  b.;  F.  N.  B.  5;  and  so  may  those  sole  corporations,  who  have 
the  fee  simple  absolute  in  their  possessions,  a  bishop  for  the  poasessiom  of  his 
bishopric,  a  dean  or  master  of  an  hospital  respectively;  and  so  might  an  ab- 
bot or  prior  for  the  possessions  of  their  monasteriea  But  these  sele  corpora- 
tions which  have  not  the  fee  simple  in  them,  as  a  parson,  vicar,  prebendary, 
and  in  ancient  times  a  chauntry  priast,  cannot  maintain  a  writ  of  right;  but  the 
highest  writ  which  they  can  have  is  an  aswta  utrwn^  which  is  a  writ  in  the  [  650  ] 
form  of  an  assise,  but  determines  both  rile  right  and  the  possessions;  see  Reeves 
C.  L.  36G;  however  that  writ,  though  it  lies,  is  obsolete. 

(D)  As  TO  A  MANDAMUS  BY  AND  AGAINST.     See  fosty  tit.  Mandamus. 
Rex  V,  SMmi.  E.  T.   1814    K.  B,  2  M.  &  S.  583. 

In  deciding  on  the  validity  of  a  writ  of  mamlanins^  the  court  said:  a  direc-^  uMnda 
tion  of  it  to  the  corporation  by  its  corporate  name,  notwithstanding  the  vacan- J****' "*'"*^ 
ey  of  the  mayoralty,  would  certainly  have  been  good,  for  that  is  the  legal  dc-^*  ^  torpor 
Bcription  of  the  body  as  long  as  it  continues  to  have  any  corporate  existence  ation  by^a 
at  rJI,  but  where  the  direction  is  nor  to  the  corporation  by  its  corporate  name,  corporate 
it  seems  to  us  to  be  bad,  if  it  extends  beyond  the  persons  who  are  required  name^ 
by  the  charter,  to  concur  in  the  particular  thing  commanded  by  the  iiwir- 
(jiamits. 

(E)    As    TO   A    QUO    WARRANTO    r,Y    A.ND    AGAINST.       ScC  pOSfy   tit    "  QuO 

Warranto." 
1.  Rex  v.  Wynkb.  H.  T.   1814.  K.  B.  2  M.  St  S.  346. 

An  informntion  in  the  nature  of  a  quo  tcarranto  had  been  filed,  to  try  the  Secarity  for 
right  to  a  cornorate  office.     A  rule  had  been  obtained  to  stay  the  proceedings  *^°*^  ^^*^ 
until  security  given  for  costs,  on  the  ground  that  A.  B.,  the  relator,  was  in  in-  ^^}  ^  3® 
solvent  circums(ancrs.     On  cause  being  shown  it  appeared  that  the  relator  ^  |^i,^']^i,q 
was  a  freeman  of  the  corporation.     The  Court  therefore  discharged  the  rule,  of  fraad,  or 
and  said:  if  it  had  not  been  suggested  that,  at  the  time  of  the  application  lor  in  a  quo 
this  information,  A  B.  was  a  mere  stranger,  and  that  his  name  had  since  been  warranto^. 
inserted  in  the  proceedings  as  an  instrument  in  the  hands  of  others,  without  ®°  ^^,    - 
any  concern  himself,  that  might  have  made  a  difference;  but  here  it  appears 5J^""^^rty 
that  he  was  a  freeman;  and  if  a  stranger  has  a  right  ta  be  a  relator,  afortioriy  of  the  rela 
he  had,  and  we  must  assume,  in  the  absence  of  any  statement  to  the  contrary,  tor,   where 
that  he  was  concerned.  he  was  a 

2.  Rex  v.  Latham,  Trinity  Vacation,  1764.  K.  B.  2  M.  &  S.  346.  n.  S.  P.  corporator 

Rex  v.  Ainscough  and  Wasslby.  ibid.  347,  n. 

An  information  in  the  nature  of  a  quo  tearranto  had  been  exhibited  against  Bat  it 
A,  B.  for  usurping  certain  corporate  franchises,  upon  the  r<  lation  of  C.  D.  wonldseem 
The  defendant  pleaded  a  special  plea;  to  which  the  prosecutor  replied,  and  ^""^ '?  • 
the  defendant  rejoined.     Ber>re  the  prosecutor  smr-rejoined,  the  defendant  ^^^  j.Jjj^j. 
cbta  ned  a  summons  before  a  judge,  for  the  prosecutor  to  show  cause  why  all  ^iil  be 
proceedings  should  not  be  stayed  till  a  better  relator  entered  into  recognizance,  granted. 
This  was  accordingly  done. 

(F)   As  TO  ATTACHMENTS.  I  ^^1   1 

(G)  Mill's  Case.  E.  T.   1664.  K  B.  T  Raym.  152.  No  attach 

From  the  return  to  a  mandamus  to  restore  Mills  to  the  place  of  one  of  the  ™®|?*  ■•ems; 
approved  men  of  Guilford,  it  appeared  there  was  just  cause  of  restitution,  ^^^^^  i^jngt^  cor 
the  rule  for  a  tnandamus  was  made  absolute.     However,  the  approved  men  poration.* 

*  Bot  the  proper  mode  of  compening  an  appearance  by  a  corporatioD,   ia  by  attachment 
in  nature  of  njtne]  Mayor  of  London  v.  Mayor  of  Kind's  Lynn,  1  U-  Bl.  2<>6. 
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Tefused  to  restore  him;  and  on  motion  for  an  attachment,  the  Court  said  that 
no  attachment  lay  asainst  a  corporation. 

(G)    As  TO  INDICTMENTS  BY  AND  AGAINST. 

1.  Rex  v.  Patrick.  Feb.  Sess.  1783.  Old  Bailey.  1  Leach,  C.  L  253, 
Ad  indict        The  prisoners  were  indicted  for  cutting  down,  in  the  night  time,  trees  grow* 
ment  by  a  i,jg  {„  Enfield  Chase.     The  first  count  laid  the  trees  to  belong  to  J.  B,  G.  C, 
moiir^^Ui°  *°^  W.  S.,  then  being  the  churchwardens  of  Enfield  aforesaid;  they,  the  said 
their  cor     J*  B.,  G.  C .,  and  W«  S.  then  being  the  owners  of  the  said  trees.     The  second 
porate         count  laid  the  same  to  belong  to  the  same  persons  by  name,  they  being  the 
name,         churchwardens  ot  the  parish  church  of  Enfield.     The  17  Geo.  3.  c.  17.  incor- 
porated the  churchwardens  of  Enfield  by  the  name  of  *^  The  Churchwardens 
of  the  Parish  Church  of  Enfield,  in  the  County  of  Middlesex  "     It  v^as  ob- 
jected that  the  churchwardens  ought  to  have  described  themselves  in  their  cor- 
porate capacity;  and  of  that  opiniop  were  the  Court,  who  held  the  indictment 
bad,  though  it  added  ^*  the  said  J.  B.  and  G  C.  being  then  the  churchwar- 
^1  haa  *)oen  d^^g  ^f  lYie  parish  church  of  Enfield,  in  the  county  of  Middlesex,"  because 
^i^t-^,^  ^^^^'  names  ought  to  have  been  omitted, 
b  2KTn  2.  Anon.  M.  T.   1700.  K.  B.   12  Mod.  559. 

dictable,  Per  HoH,  C  J.  A  corporation  is  not  indictable,  but  the  particular  members 
but  ita        of  it  are. 

mamberi  ^jj^  ^s  ^q  ^h^  dissolution  op  corporations.! 

*"'  \at.  By  the  Ktns*s  Prerogative. 

U  aeema  ^Iex  v.  Amery.  T.  T.   1788.   K.  B.  2  T.  R,  615. 

hia  preroaa  '^  ^^  admitted  in  this  case,  that,  although  the  King  by  bis  prerogative  caa 
tive  cannot  <^rc<^tc  A  corporation,  he  cannot  by  bis  prerogative  dissolve  it;  for  it  is  a  princt- 
dissolve  a  pie  of  the  law  of  England,  that  the  king  may  grant  privileges  and  immimi- 
corpora  ties;  but  that,  when  once' vested,  he  cannot  by  his  mere  prerogative  take  them 
*'*°*  away. 

C  652  "I  2d.  By  ataliUe. 

That  a  corporation  may  be  dissolved  by  act  of  parliament,  is  a  consequence 
of  the  omnipotence  of  that  body  in  all  matters  of  political  institution;  see  1  Co. 
Lit.  176.  n. 

Sd.  By  death  of  Us  members. 
A  corporation  aggregate  is  dissolved  by  the  death  of  all  its  members.  Thus 
it  has  been  adjudged,  that  if  an  abbot  or  prior  and  all  the  monks  die,  the  cor- 

f oration  is  dissolved,  and  cannnt  be  revived  without  a  new  creation;  see  20 
I.  6.  7.  Bro.  Mortmain.  I  Inst.  13.  b.)  So  if  by  the  death  or  disfranchise- 
ment of  so  many  of  the  members,  that  by  the  original  constitution  of  the  cor- 
poratitm  the  renmining  members  cannot  continue  the  succession,  the  corporate 
activity  is  gone,  and  to  all  purposes  of  action,  at  least,  the  corporation  itself  is 
dissolved;  (see  Kyd  on  Cop.  309,  311, 400.)  But  while  the  surviving  mem- 
bers have  the  power  of  continuing  the  succession,  the  corporation  remainsl 
Thus  it  was  held,  that  though  all  the  monks  died,  yet  if  the  abbot  was  alive, 
the  corporation  was  not  determined,  because  the  abbot  might  profess  others; 
(see  11  Ed.  4.4) 

*  Bat  Mr.  Kyd  on  Corp.  226,  aays,  **  I  apprehend  that  this  can  only  apply  to  the  eaae 
of  a  crime  or  miidenieanor,  and  that  an  iadicuneot  may  lie  againat  a  corporation  aa  wcU  aa 
a  county  or  pariah.** 

t  That  there  ia  nothing  in  the  nature  ef  a  corporation,  which  renders  it  iocapable  of  dia> 
eolation,  ia  manifegt  from  the  definition  and  description  of  it  which  haa  been  given  m  the 
introdoctioo  to  this  head;  that  it  may  be  disaolved  is  an  idea  familiar  to  the  English  Ufr» 
and  that  this  idea  was  not  new  in  the  reign  of  Rdwsrd  II.  appears  from  the  statute  de  ter'- 
ria  templariorum,  passed  in  the  seventeenth  year  of  the  reign  of  that  king;  see  Ryd  on 
Corp.  446.  With  respect  to  sole  corporations,  there  is  no  doobt  hut  that  the  politic  ca- 
pacity may  be  separated  from  the  natural  person,  by  death,  by  resignation,  or  by  deprivm- 
tion  for  such  offences  as  by  the  law  are  considered  a  sufficient  cause  of  deprivation ;  bat 
neither  of  these  dissolves  or  destroys  the  corporate  charter,  because  a  continuance  of  tbe 
latter  is  in  the  power  of  another.  Between  the  death,  deprivation,  or  rotfignalion  of  od« 
incumbent,  and  the  appointment  of  another,  the  corporate  capacity  is  indeed  snapended; 
but  immediately  on  the  appointment  of  a  sncceMor,  it  ia  revived,  and  exiits  ts  the  ■am^ 
fxtent  as  before:  see  Kyd  e^  Corp,  447, 
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-  4^  ^y  ^^ng  incapable  rf  exerdsmff  Us  funcfions^ 

1.  Mayor  oy  Colchester  v.  Sbaber.    E  T.  1766.  K.  B.  S  Burr.   I8G6; 

S.  C.  i  Blac.  691. 
In  this  case  it  appeared,  that  in  1740,  there  was  judgment  of  ouster  against  Thongh 
all  the  persons  then  claiming  in  fact  to  be  mayor  and  aldermen  of  the  corpora-  •<>"«  «« 
tjon,  who  are  present  plaintiffs.     That  the  said  persons  were  all  dead  before  pf«»>on» 
the  year  1763.     That  from  the  year  1740  to  1763,  no  person,  in  fact,  took  up-?L7hv!L 
on  himself  or  claimed  to  be  a  mayor  or  alderman  of  the  said  corporation.  That  lodges 
m  1763,  the  present  charter  was  granted  and  accepted;  and  under  which  they  which' 
acted  when  this  case  occurred.     The  question  was,   "  Whether  the  present  »eeni  to  im 
cdrporation  could  maintain  this  action,  on  a  bond  given  to  them  in  1736?"P'3'*  d«ubt 
Lord  Mansfield,  C.  J.  said:  many  corporations,  for  want  of  legal  magistrates,  "^^'^'^^  *''®  - 
have   lost  their  activity,  and  obtained  new  charters.     Maidstone,  Radnor,  Se*!,"^™ 
Carmarthen,  and  many  more,  are  in  the  same  case  with  Colchester.     And  yet  tion  being 
It  has  never  been  disputed,  but  that  the  new  rharters  revive  and  give  activity  diaoolved 
to  the  old  corporation;  except,  perhaps,  in  that  case,  in  3  Levins,  -^38.  where  [  ^63  ] 
the  corporation  had  a  new  name;  and  even  there,  the  Court  made  no  doubt.  ^J  '•>•  d* 
Where  the  question  has  arisen  upon  any  remarkable  metamorphosis  it  has  al-  *""*'**^".  «^ 
ways  been  determined.  «  That  they  remain  the  same,  as  to  debu  and  rights,"  tn^i^ 
It  now  comes  on  as  a  question,  "  Whether  the  old  corporation  exists,  after  this  nam 
judgment  of  ouster  against  the  mayor  and  all  the  aldermen,  and  the  new  char- 
ter.'      And  it  is  argued.     «^  That  this  new  corporation  is  totally  distinct  from 
the  old  one.  But  there  is  no  authority,  no  dtc<Mi»  for^t;  and  the  consequences 
are  obvious,  and  would  be  most  inconvenient.     Without  an  express  authority, 
so  iitrong  as  not  to  be  gotten  over,  we  ought  not  to  determine  a  case  so  against 
reason,  as  that  the  parliament  should  be  obliged  to  interfere  to  set  it  right. 
The  corporation  is  not  dissolved  by  the  judgments  of  ouster,  and  subsequent 
deaths  of  the  mayor  and  aldermen:  though  they  are  without  their  magistracy, 
their  constitution  is  not  diestroyed  and  gone.     Their  former  rights  remain. 
Would  not  a  freeman  of  Colchester  still  continue  to  have  a  right  to  common, 
or  to  vote  tor  members  of  parliament ?     So  it  stands  upon  general  reason. 
And  Sir  James  Smith's  case,  in  1  Show.  274.  and  in  4  Mod.  62.  is  in  point, 
"  That  the  corporation  is  not  dissolved  by  the  judgment."      ISfot withstanding 
this  judgment  of  ouster,  a  right  may  remain,  ^  as  to  be  capable  of  being  again 
raised  and  revived.     The  corporation  cannot  act  without  legal  magistrates j 
but- their  rights  maybe  revived,  and  put  in  action  again,  by  a  new  charter 
from  the  crown,  giving  them  legal  magistrates. — We  are  clear,  upon  princi- 
ples of  law,  that  the  old  corporation  was  not  absolutely  dissolved  and  annihila- 
ted, though  they  had  lost  their  magistrates;  and  that  by  the  new  charter  they 
were  so  revived,  as  to  be  entitled  to  the  credits  and  liable  to  the  debts  of  the 
old  corporation.     Where  there  is  a  judgment  against  the  corporation  itself, 
the  case  miy  be  of  a  diTerent  complexion.     The  rest  of  the  Court  concurred. 
2.  Rex  v.  Pasmore.  E.  T.  1787.  K.  B.  3  T.  R.  199.  S.  P.  Reoina  v.  Bur- 
gesses OF  Bewdley.  M  T.  1713.   K.  B.  1  P.  Wms.  207.  S.  P.  Rex  v. 
Mayor  op  Colchester,  cited  3.  T.  R.  234. 
This  was  an  information  in  the  nature  of  a  quo  trarran^,  which  called  on  the  It  has  been 
defendant  to  show  by  what  authority  he  claimed  and  exercised  the  office  <>f  ^."j  *  u  "** 
Mayor  of  H.     He  set  forth  a  title  under  a  charter  of  Geo.  the  Third,  the  va- 1.**^  !^\iln 
lidity  of  which  depended  on  the  question,  whether  the  old  corporation  of  the  ^-|[|X*hM" 
borough,  under  a  charttr  of  Queen  Elizabeth,  was,  at  the  time  of  the  granting  lost  the 
and  acceptance  of  the  former,  dissolved?  It  appeared  that,  h)   the  charer  of  power  of 
Elizabeth,  the  corporation  con.si8ted  of  five  aldermen,  who  were  to  continue  p<*°**"°*'Hf 

♦  Where  a  corporation  coosists  of  8e%*eral  distinct  integral  parta:  aee  Kyd  on  Corp.  ^^-'^  i  lion"lVoin 
ih  one  of  those  parts  become   extinct,  whether  by  the  death  of  the  persona  of  whom  it  is  ^ ^    want  of 
composed,  or  by  olhfir  njtjaiis,  the  whole  corporation,  saya    I  Koll.  Ajjr,  514,  is  dissolved ;jjjj    inteff 
as  if  a  corporation  consist  of  so'niany  brothers  and  so  many  sMtera,  and  all   the  sisters  die,  f^i  qq^* 
the  whole  in  dissolved*  and  all  arts  done   by  the  brothers  afterwardii  are  void,  becaase  ^he       "^    j 
brothers  and  sisters  are  integral  parts  of  the  corporation,  and  ii   cannot  subsist  by  halves.  '  •  ^  « 

Bat,  adds  hn,  if  the  king  tnake  a  corporation,  conaistiog  of  12  men,  to  continue  for  ever  iq^ 
sueeession,  and  one  die,  the  rest  mny  elect  another  in  his  place. 
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f  654  ]  for  life,  and  of  whom  one  was  to  be  mayor,  and  thtrty-one  bu^-s^esses,  the  mod^ 
of  choosing  whom  it  is  not  material  to  the  present  purpose  to  state.  The  mode 
of  cho<>sing  tlie  mayor  weni  this: — The  mayor  and  the  major  part  of  the  alder- 
men were  to  meet  in  the  Guildhall,  on  the  Sunday  next  before  Michaelmas  in 
every  year,  and  then  and  there  nominate  two  of  the  aldermen,  before  the  free- 
men or  burgesses  then  and  there  present,  who  were  to  elect  one  of  those  two  so 
nominated  to  be  mayor  for  one  whole  year,  and  until  another  should  be  chosen 
to  the  office  in  the  same  manner.  It  appeared  that,  by  judgments  of  ouster 
on  informations  in  the  nature  ofqrto  warranto  against  several  persons,  for  act- 
ing as  mayor,  aldermen,  and  freemen,  and  by  the  natural  deaths  of  others,  the 
corporation,  at  the  time  of  tho  granting  and  acceptance  of  the  charter  of  Cieo. 
III.,  was  reduced  to  one  alderman  and  seven  burgesses.  It  appeared  also, 
that  this  charter  was  directed  to  the  inhabitants  of  the  borough,  all  of  whom, 
except  those  eight,  accepted  it. 

For  the  plaintiff,  the  preceding  case  of  the  Mayor  of  Cdchester  v.  Seabed 
being  relied  on,  the  defendant's  counsel  answered  the  objection  arising  from 
that  case  in  this  manner;  that  Lord  Mansfield  began  by  observing  ^' that  many 
corporations,  for  want  of  legal  magistrates,  had  lost  their  activity  and  obtained 
new;"  that  the  very  outset,  therefore,  of  his  description  of  the  case  marked  it 
to  be  essentially  di^Terent  from  the  present,  where  the  old  corporation  had  not 
obtained  a  new  charter;  that  the  examples  which  he  brought  into  comparison 
with  Colchester,  were  of  corpr>ratioas  which.  ai>er  bavins^  been  declared  to  be 
dissolved,  by  the  ablest  opinions  which  could  \r^  taken  in  the  course  of  official 
■duty,  had  received  these,  new  charters  after  every  struggle  which  could  be 
made  against  them;  that  his  Lorship  added  'Mt  has  never  been  disputed  but 
that  the  new  charters  revive  and  give  activity  to  the  old  corporations;^'  that  all 
his  reasoning  therefore  applied  to  cases  where  restoring  ciiarters  had  been  to 
the  old  body,.and  to  those  of  charters  of  creation  granted  to  a  new  set  of  men; 
that  the  very  term  revive  implied  that  they  had  given  new  life  to  that  which 
once  had  existed,  but  had  ceased  to  exists  that  this  was  put  beyond  all  doubt , 
by  the  words  of  his  Lordship  which  immediately  followed: — '^  It  now  comes  on 
as  a  question,  whether  the  >ld  corporation  exists,  afler  the  judgment  of  ouster 
ugainst  the  mayor  and  all  the  aldermen,  and  ader  the  new  charter?  and  it  is 
tiTgued  thai  this  new  corporation  is  totally  distinct  from  the  old  one.     Hot 
there  is  no  authority,   no  dictum  for  it:^'  that  the  Court  did  not  try  the  exis- 
tence of  the  old  corporation  upon  their  situation  before  the  new  charter,  but 
after  it;  whereas,  in  order  to  make  that  case  apply  to  the  present,  the  new 
charter  ought  not  to  have  been  granted  to  the  old  corporation;  *'  That  there 
was  no  authority,  no  dictum  in  support  of  the  argument  against  the  existence 
of  the  same  corporation  as  it  was  before  "  might  therefore  be  true,  as  applied 
to  the  case  before  his  lordsship,  where  the  Crown  had  restored  the  old  corpora- 
tion by  a  new  charter,  but,  applied  to  the  state  in  which  they  were  before  that 
grant,  was  utterly  unfounded,  and  repug  lant  to  the  knowledge  of  the  learned 
judge;  that  it  was  so  far  from  being  founded  in  fart,  that  every  antecedent 
^^      authority  and  dictum  were  strongly  m  support  of  the  affirmative  of  the  propo- 

L  ^^*^  J  sition;  that  some  ot  these  authorities  too  were  not  obsolete,  but  were  cases  of 
authority  had  been  rercntly  canvassed;  that  it  was  absolutely  impossible  to 
suppose  that  all  thesq  had  been  overlooked,  or  inr ended  to  be  suppressed  in 
silence,  as  Wilmot,  J.  expressly  mentioned  the  ca^^e  of  Banbury,  cited  3  T. 
R.  221.  which  was  not  questioned,  much  less  dented  to  be  law,  either  by  him 
or  the  rest  of  the  Court.  That  to  the  observation  of  Lord  Mansfield,  "  that, 
without  an  express  authority  so  strong  as  not  to  be  gotten  over,  the  Court 
ought  to  determine  a  case  so  much  against  reason,  as  that  the  Parliament 
«houid  be  obliged  to  interfere  to  set  it  right,"  it  might  be  answered,  that  there 
were  several  authorities  too  strong  to  be  gotten  over;  and  that,  as  to  the  inter- 
ference of  Parliament,  they  had  this  very  case  before  them,  and  had  not  only 
declined  to  interfere,  but  had  e.vpressly  provided  against  the  interference  of  the 
courts  by  implication  from  the  general  provisions  of  tlie  1 1  Geo.  1 .  It  was 
true,  t|^at  Lord  MnnsfieJd  observed,  *^that  ihe  corporation  was  not  dissolved 
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by  the  judgments  of  custer,  and  subsequent  deaths  of  the  mayor  and  aldermen, 
though  they  were  without  their  magistracy;  that  their  constitution  was  not 
destroyed,  that  their  former  rights  remained;"  and  then  asked,  **  whether  a 
freeman  of  Colchester  would  not  still  continue  to  have  a  right  to  common,  or 
to  vote  for  members  to  parliament?"  It  was  not  contended,  that  judorments  of 
ouster  against  individuals  would  merely,  as  such,  dissolve  a  corporation;  but 
that  if,  by  means  of  such  judgments,  or  by  any  other  means  whatever,  a  cor- 
poration was  deprived  of  an  integral  part,  and  had  no  power  of  replacing  it,  by 
consequence  of  law  it  was  dissolved;  but,  afler  what  had  been  said  by  the^ 
Court  before,  all  these  expressions  must  be  understood  with  limitation,  and 
applicable  only  to  the  case  before  them;  for  that  otherwise,  the  argument 
would  go  to  the  whole  length  saying  that,  though  judgment  of  ouster  had  been 
obtained  against  all  the  corporators,  yet  the  Constitution  would  still  subsist  so 
as  to  preclude  the  King's  grant.  With  respect  to  the  righrs  of  common  and  of 
voting,  which  might  remain  to  the  individual  members  after  the  destruction  of 
their  corporate  activity,  it  had  never  yet  been  determined  that  any  such  rights 
would  survive  the  wreck  of  the  corporation.  It  was  true,  that  Lord  Holt,  in 
the  case  of  Ashby  v.  White,  2  Lord  Raym.  952.  said,  that  some  of  the  privi- 
leges of  a  corporation,  and,  among  others,  that  of  voting  and  the  right  of  com- 
mon, were  to  be  exercised  by  the  members  individually  for  their  separate  ben- 
efit; but  he  was  speaking  of  a  corporation  in  the  full  exercise  of  all  its  func- 
tions: he  did  not  say  that  the  right  remained  after  the  extinction  of  the  corpo- 
rate capacity;  on  the  contrary,  he  said  that  it  was  agreeable  to  reason  and  the 
rules  of  law,  that  a  franchise  should  be  vested  in  the  corporation  aggregate, 
and  yet  the  benefit  of  it  rebound  to  the  individual  members;  from  whence  it 
was  rather  to  be  inferred,  that  his  opinion  was  that  the  individual  members  had 
no  rights,  except  as  members  of  the  corporation  ao^regate.  Perhaps  what 
was  said  by  Lord  Mansfield  mi«:ht  be  reconciled  with  the  authorities  cited,  by 
saying  that  the  old  corporators  might  exercise  these  collateral  personal  pirivi- 
leges  concurrently  with  the  members  of  the  new  corporation;  but,  in  this  case, 
it  was  unnecessary  to  discuss  that  question,  if  it  appeared,  as  it  most  clearly 
did  from  the  authorities  cited,  that  the  king  had  a  right,  by  the  dissolution  o^  g.  -^  ^ 
the  old  corporation,  to  grant  all  their  cor|>orate  franchises  to  another  set  of  L  ^^  J 
men.  All  the  remaming  expressions  of  the  Court  could  in  general  be  applied 
only  to  such  a  case  as  was  then  before  them,  where  the  old  corporation  had 
been  revived  and  restored  by  a  new  charter,  which  was  further  confirmed  from 
this,  that,  by  the  report  of  the  same  case,  in  Blackstone,  59,  Lord  Mansfield 
is  made  to  say,  ^'  that  it  has  frequently  happened  that,  by  judgments  of  ouster 
against  persons  illegally  elected,  no  regular  election  can  be  had,  and  the  cor- 
poration is  commonly  said  to  be  thereby  dissolved;  but  till  this  case  it  waa 
never  doubted  but  that  by  a  new  charter  it  was  revived."  In  order  to  make 
that  case  apply  against  the  defendant,  it  is  necessary  for  the  other  side  to  show, 
that  the  abstract  doctrine  intended  to  be  laid  down  by  the  judges  was,  that  the 
loss  of  an  integral  part  of  a  corporation,  mado  necessary  to  its  corporate  activ^ 
ity  by  the  terms  of  its  constitution,  without  any  power  of  replacing  it,  was  not 
a  dissolution. 

The  Court  adopted  the  reasoning  of  the  defendant's  counsel,  and  expressed 
their  opinion  in  direct  terms,  that  whenever,  by  any  means,  a  corporation  was 
deprived  of  an  integral  part,  or  was  so  far  reduced  as  to  be  incapable  of  acting 
or  of  continuing  itself,  it  is  so  far  dissolved,  that  the  king  may  grant  a  new 
charter  to  a  new  set  of  men,  although,  instead  of  that,  he  may  revive  the  old 
body,  by  a  charter  of  restoration. 
3.  Rex  v.  the  CoRPORATro>f  of  Banbury.  M.  T.  17.  18.  K.  B.  cited  3  T.  R. 

221 ;  S.  C.  10  Mod.  346.  il.^'^Zoni 

Tliis  was  an  information,  in  the  nature  of  a  qiio  warranio,  against  A.  B-^^j^n  ^^^ 
calling  on  him  to  show  by  what  authority  he  exercised  the  office  of  Recorder,  i^j  ^^  ^le^t 
It  appeared,  that  the  corporation  having  omitted  to  elect  a  mayor  on  the  char- the  mayor 
ter  day,  that  integral  part  was  gone.     The  Court  held,  that  the  defendant,  on  ih«  chjgr 
thought  he  had  been  chosen  when  the  corporation  was  full,  was  not  now  legaUe'  ^^V- 
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rec^der,  Vcc*  "^e  the  corporation  was  dissolved-  and  Parker,  C.  J.  said:  if  a 
m.  yor  is  no.  cuosen  by  the  lime  prescribed  by  the  charter,  and  there  is  no  pro- 
TiMon  in  the  charter  for  the  mayor's  continuing  on  till  a  new  mayor  w  chosen 
ki,  the  corporation  is  dissolved,  and  consequently  cannot  proceed  to  a  new 

election.  ,    _      ,. 

4.  By  1 1  Geo.  1.  c,  4.  s.  7.  (since  expired)  it  is  enacted,  that  "  no  corpora- 
Th*  11  Of  tion  shall  be  deemed  or  adjudged  to  be  dissolved,  or  disabled  from  electing  a 
1.  c.  4.  t.    mayor^  bailiff  or  bailiffs,  or  other  chief  officer  or  officers,*  by  reason  of  any  o- 
T.  directed  ^iggj^^  ^^  default  which  had  already  happened,  in  not  nommating,  electing,  or 
™^^^°^®®' swearing  any  such  chief  officer,  on  the  day  or  within  the  time  limHed  by  the 
T  667  1  charter,  or  usage,  or  by  reason  of  the  absence  ot  such  chief  officer,  who  ought 
•hoald  be    to  have  presided  at  the  assembly  for  such  nomination,  election,  or  sivearing; . 
diMoWed     or  by  reason  of  such  election  having  become  void  as  aforesaid;  but  every  such 
bjr  any  o     corporation  shall  be  deemed  to  have  been  subsisting,  and  capable  of  electing 
minioB  In   ^^^^  officer,  to  all  intents  and  purposes,  notwithstanding  any  such  omission, 
IkL''^erta'ln  absence,  default,  or  avoidance,  or  any  defect,  disability,  or  forfeiture  arising 
o^enon  therefrom;"  provided  that  "  nothing  herein  contained  shall  extend  or  be  con- 
theday       strued  to  extend,  or  invalidate  or  make  void,  any  chi^rter,  heretofore  granted 
named  for  to  and  accepted  by  any  city,  borough,  or  town  corporate,  or  any  corporation 
the  elec      within  the  same,  or  any  of  them,  or  any  elections,  or  acts  had,  made,  or  done, 
^***  in  pursuance  of  any  such  charter,  nor  to  make  good  the  election  of  any  officer 

or  member,  or  of  any  person  claiming  to  be  an  officer  or  member,  of  any  city, 
borough,  or  corporation,  against  whom  any  judgment  of  ouster  shall  have  been 
entered  or  given,  on  any  information  in  the  nature  of  quo  toarran/o,  or  whose 
election  shall  have  been  avoided,  on  any  writ  oTmandmnuSj  on  or  before  tbe 
last  day  of  Michaelmas  term  in  the  year  1724.^ 

(6th)  By  surrender, 
f,  Hatwaud  v.  Fclcher.  W.  Jones,  166;  S.  C.  Palm.  50  f. 
This  rase  came  before  the  Court  on  a  question  concerning  a  lease  made  by 
A  corpora  jjj^  ^j^mj  ^n^  chapter.  The  surrender  was  in  these  terms:  "  of  all  their  pos- 
Jj?"  "^'  sessions,  rights,  liberties,  privileges,  and  hereditaments,  which  they  had  in 
biMi  Mrreii  '"«*>*  of  their  corporation."  On  the  question,  whether,  by  this  surrender,  the 
der  of  2tfr«r  corporation  was  extinct,  the  judges  resolved  unanimously,  that  it  was  not;  be- 
tter aod  cause  a  corporation  in  general,  and  so  a  dean  and  chapter  in  particular,  may 
prvnU  iie^  at  the  beginning,  without  any  lands  or  possessions  annexed  to  them,  and 
#^'*t  may  take  their  denomination  from  a  place,  tnough  they  have  nothing  in  it;  and 

as  at  Ihe  beginning  a  corporation  may  be  without  lands,  so  though  they  grant 
all  their  possessions,  yet  the  corporation  continues;  and  in  particular,  though 

*  This  itatute  did  noi  affect  the  legal  conBcqaences  of  the  extinction  of  any  other  iote- 
gral  part  of  a  corporation,  or  of  its  redaction  to  soisinall  a  nnmber  that  the  saeceaucin  ac- 
cording to  its  original  constitntioo  conld  not  be  continued.  The  5th  section  ezpreasly  ex- 
elndes  the  idea  of  any  intention  to  make  any  alterntion  in  the  common  law  in  theee  re- 
ipeets;  it  provides  that  **no  election,  nor  any  act  done  in  order  thereto,  shall  be  valid,  an- 
iesB  as  great  a  nnmber  of  persons  having  right  to  be  present  at  and  vote  therein,  shall  be 
present  at  the  assembly  holden  for  such  pnrpose,  and  concor  therein,  as  wonld  respecltve- 
jy  haye  been  necessary  to  be  present  and  concur  in  such  election  or  act,  in  case  the  same 
b^d  been  made  or  done  on  the  day,  or  within  the  time  appointed*  by  the  charter  or  usage.  *' 

tThe  eaiiefl  which  have  occurred  on  this  subject  have,  m  general,  turned  on  the  terms  of 
the  surrender.  It  does  not  seem  to  have  been  doubted  but  that  the  cor|K>rate  possessions  or 
subordinate  franchises  might  be  surrendered .  The  surrender,  however,  must  be  enrolled* 
because  the  king  can  take  nothing  but  by  matter  of  record;  and  a  deed  is  not  of  record 
without  enrollment;  see  supra,  and  1  Salk.  191.  But  its  power  of  surrendering  its  cor- 
porate existence  haa  been  much  disputed.  In  the  King  v.  Amery,  2  T.  R.  fi15,  tbe  coun- 
^  sal  for  the  relator  maintained  that  the  corporation  may,  in  point  of  fact,  destroy  itself  by 

liM  own  act,  m%  well  as  a  natural  person  may  put  an  end  to  his  life  by  his  own  hands.  Tbe 
actjog  part  of  a  corporation  may  put  the  common  seal  to  a  deed  of  surrender,  carry  up  all 
their  charters,  and  lay  them  at  the  hins*s  feet,  procure  the  surrender  to  be  enrolled,  and 
desert  all  their  corporate  functions;  if  so,  must  not  tbe  consequence  be,  that  in  a  little 
time  the  corporate  existence  must  be  at  an  end?  However,  the  rule  adopted  in  all  the  cas- 
es which  have  occurred  on  this  qupMion  seems  to  have  been  this,  that  when  the  efiect  of 
the  surrender  is  to  destroy  the  end  for  which  the  corporate  capacity  was  instituted,  tho  cor- 
poration or  the  corporate  capacity  is  ibielf  destroyed;  see  8  Co.  75,  a;  15  Ass.  8;  AndeB. 
126;  Palm.  491.     fSed  semhie  contra  Dver,  282. 
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dean  and  chapter  surrender  all  their  possessions,  yet  the  corporation  continues,  .  ' 

and  they  continue  the  chapter  to  the  bishop;  and  notwithstanding  they  surren- 
der their  church,  yet  the  corporation  continues;  and  Doddridge,  J.  said,  the  f  658  | 
dean  and  chapter,  inasmuch  as  they  are  the  council  of  the  bishop,  cannot  sur- 
render their  corporation:  but  this  does  not  appear  to  me  to  be  law; 'for  a  cor- 
poration of  dean  and  chapter,  though  it  be  spiritual  in  one  respect,  inasmuch 
as  they,  by  the  canons  of  the  church,  are  to  give,  name,  and  be  of  council  with 
the  bishop;  yet  they  are  a  corporation,  and  enabled  to  sue  and  be  sued,  and  to 
purchase  or  alien  by  our  law,  to  act  by  prescription,  grant  of  the  king,  or  act 
of  parliament;  and  in  this  respect  they  may  well  diss^Hve  that  corporation  by 
a  proper  act,  to  wit,  by  resignatioa  of  all  their  goods,  or  by  the  ^eath  of 
all  the  corporation ;  and  the  king  was  patron,  and  it  is  in  his  election  wfae^ 
ther  he  will  collate  anew  or  not,  for  till  he  has  collated  the  corporation  shall 
be  suspended  * 

2.  Rex  v.  Grey    E.  T.  1726.  K.  B.  8  Mod.  Rep-,  358. 

In  the  15  Car.  2    a  charter  of  incorporation  was  granted  to  the  borough  of^.y  i"  * 
Colchester,  in  which  a  power  was  given  to  make  justices  for  the  borough,  8tc,  ^Jjjj^**"* 
In  the  56  Car.  2.  this  charter  was  surrendered,  and  in  the  deed  of  surrender  ^^^  ^^^ 
was  a  clause  by  which  the  corporation  gave  up  all  the  libeities  and  privileges  ed  to  thiok 
which  they  then  enjoyed.     By  letters  patent,  King  William  and  Queen  Mary  the  poiot 
restored  them  to  their  former  capacities      On  an  indictment  found  at  the  ses-  deserved 
sions  held  in  Colchchester,  and  removed  by  cer/iorari,  the   principal  question  ®?°'*^®'* 
related  to  the  effect  of  a  surrender,  and  the  letters  patent  of  restoration.     On 
one  side  it  was  contended,  that  ^he  surrender  was  an  absolute  dissolution  of  the 
corporation,  and  that,  consequently,  the  letters  patent  jvere  void,  as  they  sup- 
posed the  existence  of  a  corporation,  whi^h  did  not  in  fact  exist.      The  Court 
(Forlescne,  J.  dissent.)  seemed  inclined  to  be  of  a  contrary  opinion. — Sedadr 
Jaumaiur.     See  the  case  of  the  city  of  London,  cited  8  Mod.  358. 

S.  Rex  v.  Osbourne.  M.  T.  1803.  K.  B.  4  Eaa,  32ti.  S.  P.  Bully  v.      P*h?w!J 

Palmer,  M.  T.  1678.  K.  B.  12  Mod.  247.  er.  is  v^d. 

Per  Cur.  The  surrender  of  a  charter,  which  does  not  appear  to  have  been  unleee  ea 
afterwards  enrolled,  is  not  effectual  or  available,  but  absolutely  void,  rolled. 

(Gth)  Byfofftilure.  L  ^^^  I 

Smith's  case.  M.  T.   1691.  K.  B.  4  Mod.  53;  S.  C.  Skin.  310;  S.  C.  Show. 

280.   ^ 

On  a  mandamiM  to  restore  Smith  to  the  place  of  ah  alderman  of  the  city  of  A  corpora 
London,  the  question  was,  whether  Smith  was  an  alderman  at  tlie  time  of  mak-  ^^^J^^l  ^^^ 
ing  atat.  1.  W.  3?  and  whether  he  continued  so  to  be,  until  the  1st  day  of  Au-j|,g^,„gj',p 
gust,  1 689?  And  this  depended  on  the  judgment  in  the  tpu)  warranto  against  oo  which  it 
the  citv  of  London;  for  if  the  corporation  was  dissolved  by  that  judgment,  then,  waa  grant 
by  consequence,  Smith  was  no  alderman  at  the  time  of  making  stat.  1.  W.  3.  «d  be  brok 
and  was  not  obliged  to  take  the  oaths,  &.c.  _ 

Per  Cur,  A  corporation  may  be  dissolved:  for  it  is  created  on  a  trust,  and 
if  that  is  broken,  it  is  forfeited;  but  a  judgment  of  seizure  cannot  be  proper  in 
Buch  a  case;  for  if  it  is  dissolved,  to  what  purpose  should  it  be  seized.     There-  * 
fore  by  this  judgment  in  the  quo  warranto,  the  corporation  was  not  dissolved; 
for  it  neither  extinguishes  or  dissolves  a  body  politic. 

{7th  By  judgment  of  seizure  qmsque. 
Rexv.Amery.    T.T.   1787.  K.  B.  2  T.  R.  515.  reversed  Dom,  Proc.  4 

T.  R.  122. 

Information  in  the  nature  of  a  <jftto  warranto  against  the  defendant,  for  exer- 
*  •Inthereportof  thiecaroin  Palmer,  Whitlock,  and  not  Dodridge,  i»  represealad  to 
have  aaid,  •*  if  the  dean  and  chapter  may  be  diaaolved  by  grant,  they  are,  aa  it  were,  fei9 
de  se,  which  ia  against  natnre."  But  aa  to  this,  continnes  the  reporter.  Jonea  said,  -  d^ 
and  chapter  may  diasoWethemBelves;"  bnl  he  concludes  with  Whitlock,  that  here  tbey 
are  not  disaolvci.  It  may  be  proper  to  observe,  that  the  reason  given  by  Dodndgo  la  ap- 
plicable  to  no  other  corporation,  but  dean  and  chapter,  and  that  the  decision  of  the  Court 
SX  c«ie.  a.  well  a.  in  that  of  the  dean  and  chapter  of  N^'T^f  •/;" '^°"J^  "f.?^ 
an  opinion  that  the  corporate  eiistence  could  not  he  surrendered,  but  that  the  Verms  of  the 
deed  were  not  sufficient  to  produce  that  effect;  see  Kyd  on  Corp.  -t^w. 
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informatioii  tn  ptmam  by  the  attorney  general,  than  for  the  citil  interference  of  this  Court, 
in  the  na  fhe  corporation  being  stated  to  be  actually  dissolved,  and  no  corporate  body 
tore  of  a  claiming  to  be  such  in  existence,  the  act  of  this  individual  person  was  a  mere 
^!^t0.        nullity.     Rule  refused. 

(J)    As  TO  THE  REVIVAL  OP. 

1.  Fewlino  V.  Francis  E.  T.  1789.  K.  B.  3  T.  R.  189. 
The  corporation  of  Cambridge,  36  Car,  2;  surrendered  by  deed  to  the  king 
Acting  an  all  their  franchises,  Sfc  concerning  the  election  of  persons  to  the  offices  of 
der  a  char  mayor,  hc.  After  which  king  Charles  II.  granted  them  a  new  charter,  regu- 
lar, reBtar  j^ting  the  mode  of  election,  and  containing  a  power  of  a  amoving  any  of  the 
Dmtion'  to  ^corporations  by  an  order  of  the  privy  council.  But  the  deed  of  surrender  was 
Its  ancient  not  enrolled  of  record  before  the  granting  of  such  new  charter.  King  James 
conatita  II.  issued  a  proclamation  under  the  great  seal,  entitled,  ^'  A  Proclamation  for 
tion,  which  restoring  Corporations  to  their  ancient  Charter,  Liberties,  Rights,  and  Fran- 
had  bMn  chises;"  in  which,  inier  o/ta,  it  was  required,  that  all  the  said  corporations, 
eSTby  ac  ^**o8e  deeds  of  surrender  were  not  enrolled,  &c.,  and  the  mayors,  bailffs,  &c. 
oepunce  of  *nd  every  other  member  of  them  respectively,  upon  themselves  and  proceed 
a  new  proc  to  act  as  a  corporation,  &c. 

lamation.  Id  consequence  of  which  proclamation,  at  a  meeting  of  the  corporation  of 

•perates  u  Qmni^fidge  at  the  common  hall,  by  genera]  consent  it  was  agreed,  that  the 
th"  ancieni  ™*^*^'^  and  other  officers,  who  were  m  their  respective  places  at  and  before 
gr^x,  the  making  of  the  surrender,  should  take  upon  them  their  respective  places, 
and  proceed  to  make  election,  Bll  up  vacancies,  &c.  On  the  question,  whe- 
ther such  proclamation  operated  as  a  grant  of  revival  to  this  corporation?  and 
whether  the  act  of  assembling  amounted  to  an  acceptance  of  it  ?  the  (^ourt 
said,  that  the  question  is,  whether  the  charter  of  Charles  II.  is  or  is  not  the 
subsisting  charter  which  governs  the  corporation  of  Cambridge }  Now  that 
charter  was  done  away  by  the  proclamation  of  James  II. ,  which  tends  to  show 
that  all  those  measures  which  had  been  pursued  by  Charles  II.  against  the  old 
corporation  were  arbitrary;  and  directs  that,  where  the  surrenders  of  the  old 
charters  had  not  been  enrolled,  the  new  charters  which  had  been  granted 
should  be  void  in  law,  and  that  the  old  corporations  should  proceed  to  act  as 
'  if  such  charters  had  never  been  granted  at  all.  But  it  is  said,  that  the  pro- 
clamation was  not  intended  as  k  grant  to  revive  these  corporations,  but  only  as 
an  intimation  of  what  the  king  meant  to  do  in  future.  But  that  is  directly 
contrary  to  the  very  words  of  the  proclamation,  whereby  the  king  directed  ail 
the  old  corporations  immediately  to  act  as  they  did  before  these  charters  were 
granted.  And  it  is  clear  that  the  king  meant  ipso  facto  to  restore  the  old  cor- 
porations. For  we  cannot  suppose  that  the  king  intended  that  those  persona 
*  [  663  ]  should  set  without  any  authority,  but  he  intended  to  give  them  that  authority 
which  he  required  them  to  exercise  immediately,  without  waiting  for  any 
thing  further  to  be  done. 

2.  Mayor  op.Colchbster  v.  Seaber.  E.  T..  1766.  K.  B.  3  Burr.  1866;  S. 

C.  1  Blac.  691. 
And  rea  In  an  action  of  debt  on  a  bond,  dated  28th  Sept.   1735,  it  appeared  that  in 

torei  it  to    1740,  there  were  judgments  of  ouster  against  all  the  persons  then  claiming 
*?J[?'™*'.  in  fact  to  be  mayor  or  aldermen  of  the  corporation;  that  those  persons  were 

-  SSeraU    ^^  ^^^^  *^®^°''®  *"®  y^^^  ^?^^'  ^^^^  ^^^^  ^'^^^  *^  ^'^^y  °^  person  in  fact  took 
•abject  te    "P^°  himself  to  b^,  or  claimed  to  be  mayor  or  alderman;  and  that  in  1763  the 
oil  its  for     charter  under  which  they  acted  when  the  case  occurred  was  granted  and  ac- 
mer  obliga  cepted.     The  question  immediately  before  the  the  Court  was,  whether  the  pre- 
tioBs.         sent  corporation  could  maintain  an  action  on  a  bond  given  to  the  corporation  in 
the  year  1 735?     Per  Cur.     As  to  the  statute  of  1 1  Geo.  1.  c,  4.  the  intent  of 
it  was  to  consider  such  corporations  as  dissolved,  and  to  grant  them  new  pow- 
ers, or  as  it  were,  new  charters,  as  bodies  dissolved;  but  to  revive  their  acti- 
vity, and  to  put  them  again  in  motion.     Though  a  new  charter  should  grant 
new  rights  or  a  new  name,  yet  the  acceptance  of  it  does  not  destroy  the  for- 
mer rights,  privileges,  or  franchises  of  the  corporation;  but  the  oorporation 
'  may  use  and  enjoy  them  as  they  did  before,  subject  to  all  former,  obligations. 
foitea  to  the  plaintifis. 
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II.  RELATIVE  TO  CORPORATIONS  IN  PARTICULAR. 

(A)  Temporal. 
(a)  Aggregate,     UL  Jh  to  the  members  ^,     (o  1 )   QuaUJicaiions  of. 

1,  Anon.  1728    1  Barnard,  137. 
This  was  an  application  for  leave  to  file  an  iDformation  id  the  nattire  of  a  Residence 
quo  tDarratao  against  several  persons  acting  as  freemen  of  the  city  of  Glouces-  "  I**  nece# 
ter,  not  having  been  resident  there  at  the  time  of  their  election;  the  point  on  ^^  ^  ^If 
which  this  question  turned  was,  whether  the  acting  part  of  the  corporation  fiu^ion*W 
coHld  do  this  unless  they  had  a  prescription  or  clause  in  their  charter  to  sup-  the  eligibilt 
port  -them  in  it.     But  the  court  were  of  opinion  that  every  corporation  might  tj  of  a 
make  free  of  what  persons  they  would;  that  this  was  a  power  incident  to  cor- °>?°'^^>^**   ' 
porations  of  common  right,  unless  there  was  a  prescription  or  express  words    L^^^  J 
in  the  charter  to  the  contrary;  and  that,  in  this  particular  case,  the  charter  did      ff^  ^ 
not  take  away  this  power,  for  that  all  charters  of  incorporation  were  in  the  '^gxpreg/ 
same  form.  wokU. 

2.  Rex  v.  Sargent.  M.  T.   1793.  K  B.  5  T.  R.  466.  S.  P.  Rex  v.  Hert- 

FORD.  H.  T.   1698.  K.  B.   I  Ld.  Raym.  426. 
J.  S.  having  connections  with  the  borough  of  S.,  previous  to  his  election  to  And  where 
the  office  of  bailiff,  for  which  residence  is  a  necessary  qualification,  took  a  >'<Mi<l0°ce  ia 
house,  at  first  for  four  years,  afterwards,  at  his  landlord's  request,  for  one,  ^  'cquifed 
and  slept  there  one  night  before  the  election  and  did  not  return  for  near  a  gjogi^l^fQ 
month  afterwards,  when  he  staid  two  days,  but  retained  possession  of  his  house  habiuoey, 
under  the  lease  for  the  whole  time.  On  motion  for  leave  to  file  an  informatioa  bona  fide, 
in  the  nature  of  a  auo  toarranlo,  the  question  was,  whether  there  had  been  aiaeafficient. 
sufficient  legal  residence?     And  the  Court  said,  that  a  bona  fide  occasional  re- 
sidence was  suflicient  to  satisfy  the  qualification;  for  it  could  never  be  con- 
tended that,  in  order  to  constitute  a  residence,  it  was  necessary  to  reside  any 
given  number  of  days      But  it  must  not  be  a  mere  colourable  transaction  for 
a  particular  occasion;  however,  that  cannot  be  said  in  this  case,  for  the  contra- 
ry had  been  sworn.     Even  supposing  that  were  true,  how  does  the  fact  stand  .^ 
A  person  who  had  been  a  long  time  a  member  of  the  corporation  was  informed 
that  he  would  be  called  upon  to  take  a  certain  office  which  requires  residence; 
upon  which  he  agreed  to  take  a  house.  Where  is  the  fraud  on  such  a  transac- 
tion ?  He  rented  it  for  the  purpose  of  taking  this  office  upon  him,  and  discharg- 
ing the  duties  of  it  in  a  legal  manner.     Wc  see  no  fraud  or  objection  whatever 
to  such  a  taking. 

3.  Rex  v.  the  Mayor  of  Truro.  E.  T.   1820.  K.  B.  3  B.  &.  A.  690.       And  the 
By  the  charter  of  a  borough  it  was  directed,  that  when  it  should  happen  ^ence^oes 
that  any  of  the  capital  burgesses  should  die,  dwell  out  of  the  borough,  or  fornottp^o 
some  cause  be  removed,  it  should  be  lawful  for  the  remainder  to  elect  others /bcfo  va 
into  the  place  of  those  so  happening  to  die  or  be  removed.  A  rule  nm  had  been  cate  the  of 
obtained,  calling  on  the  mayor,  &c.  to  show  cause  why  a  writ  of  mandamm^^^^  bntan 
should  not  issue,  commanding  them  to  proceed  to  the  election  of  two  persons  p^^**®J^|" 
in  the  room  of  two  non-resident   capital  burgesses;  who,however,  swore  that  n^ceggj^r^^ 
they  had  been  removed  from  their  offices  by  the  corporation.     Pfir  Cur.   '  In  qoIcm  tbe 
conformity  with  general  practice,  we  cannot  grant  the  mandamua  until  the  par-  words  of 
ty  has  been  removed  in  like  manner  as  in  a  freehold  lease,  on  condition;  if  the  the  ■tataie 
condition  be  broken,  there  must  be  an  entry  and  ouster  in  order  to  determine  5[*j*J^|,J 
the  lease,  especiall}^  as  the  words  of  the  charter  are  not  so  unambiguous  as  to^^^^^^j^  ^^ 
warrant  a  departure  from  such  general  practice    See  I  Ves  1 ;  4  Burr  2087.  otherwise 
4.  Rex  V.  Williams.  M.T.   1813.  K.  B.  2  M.  &  S.   141.  constraed. 

A  charter  of  incorporation  required  that  the  mayor,  Sic.  should  be  inhabi-So  resi 
tants  and  residents  within  the  borough,  on  pain  of  forfeiting  such  sums  of  mo-dence  nay 
ney  or  amerciaments,  as  should  be  imposed  on  them  by  the  mayor,  recorder,    [  665  1 
and  major  part  of  the  common-councilmen,  not  exceedirig  100/.     The  ^^c^'?"^' ggj**^'?^^" 
ant  had  been  elected  to  the  office  of  mayor.     A  rule  ni«t  had  been  obtained  ^jj^^'*.^*.^ 
•  Conseqnently   iqhabitaDejp  does  not  confer  the  right  of  being  a  corporator,  in  the  ah-  not  necessa 
aence  of  an  inchoate  right  in  every  Inhabitant  to   be  n  barges:*;  see  8  B.  &  C.  €77;  S.  C.  ry  aaa  qaa] 
6  D.  &  R,  590.  '  ification, 
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bnt  only  un  against  him  for  an  information,  in  nature  of  a  7110  tearranio,  on  the  ground  that 
der  a  penal  Jjr  was  not  an  inhabitant  resident  within  the  borough.  Bu^the  Court  disposed 
^^*  of  that,  by  remarking  that  the  charter  did  not  seem  to  require  tenancy  as  a 

Whether     ijualification,  but  only  under  a  penalty. 

chafter\u  '^'  Regina  V.  THE  Mayor  of  Hereford.  M.  T.  1708.  K.  B.  11  Mold, 
tborisiiiga  Rep-  188. 

corporatioQ  The  question  here  was,  whether  persons  who  were  non  in  communUaUmbur- 
to  make  gi  could  be  free  of  the  corporation :  by  the  statute  of  Phillip  and  Mary,  it  was 
"all  men  enacted,  "that  they  make  omnes  homines  qw>scunqw ;^'*  by  a  charter  from 
er"  fJee*^  James  I  the  number  was  limited  to  "  three,"  and  Charles  I.  granted  them 
extends  to  power  "  to  Ase,  exercise,  ^c,  in  all  and  every  such  manner  as  theretofore 
Don-resi  they  had  done."  Powell,  J.  was  of  opinion,  that  it  would  be  of  dangerous 
dents,  consequence  to  admit  all  persons,  whether  residents  or  non-resident.  But 
■eeme  an     Holt,  C.  J.  entertained  a  different  opinion. 

settled.  g  j^j.^  ^  ipjj^  Mayor,  &c.  ofiWest  Looe  M.  T.  1822.  K.  B.  MSS.  S.  C.  2 
And  where  D   8l  R.    178. 

scrfpfiv^e  bo  '^  motion  was  made  for  a  rule  nisi,  for  a  inandamuSy  commanding  the  defen- 
rongh  there  ^l&nts,  at  the  next  court  leet  to  be  held  for  that  borough,  to  direct  the  jury  to 
was  a  pre  inquire  whether  T.  R.  had  been  an  inhabitant  of  that  borough  for  one  year  and 
Bcriptive  a  day;  and,  if  so,  then  to  admit  him  a  free  burgess  of  the  same.  It  appeared 
conrt  leot,  by  j^g  affidavits,  that  West  Looe  is  an  ancient  borough  by  prescription;  that, 
all  Persons  ^^  ^  ^'barter  granted  by  Queen  Elizabeth,  the  inhabitants  were  incorporated 
wereforced*'/  ^^^®  name  of  "  Mayor  and  Burgesses  of  West  Looe;"  that  there  is  rf pres- 
to be  pre  criptive  court  leet,  which,  by  that  charter,  is  to  be  held  before  the  mayor  and 
seated  by  steward;  that  the  jury  had  been  accustomed  to  present  all  persons  who  had 
the  jnry  be  resided  a  year  and  a  day  within  the  borough  to  be  freemen;  that,  in  many  in- 
co'^ld  b  ''*®"c®^>  the  words,  townsmen,  inhabitants,  and  freemen,  were  used  as  synoni- 
admitted  mous  in  the  old  records  of  the  borough;  that  formerly  a  list  of  rasiants  was 
freemen;  **ept,  which  was  succeeded  by  a  list  of  free  burgesses;  that  in  1708,  a  jury 
and  it  was  presented  that  no  person  could  properly  be  sworn  in  as  a  freeman,  unless  he 
for  a  long  had  been  presented  by  the  jury,  that,  on  the  22d  of  October,  1822,  at  a  court 
c^tom  t  ^^^^  '^'  ^*  ^^**™®^  ^^  ^®  admitted  as  freeman,  and  desired  that  he  might  be 
present  ail  P^'^^ented  by  the  jury.  The  jury,  under  the  direction  of  the  mayor,  refusedto 
persons  present  him,  It  was  contended  that,  in  the  borough  of  West  Looe,  burgesses 
who  had  and  rasiants  were  \\\o.  same,  and  that'  it  was  the  duty  of  the  latter  to  attend  the 
resided  a  court  leet,  and  be  presented  and  sworn  into  their  freedom;  that  a  free  bur- 
year  and  a  gegg  [gnot  necessarily  a  corporate  officer;-  that,  by  common  law,  many  rasi- 
thebrroug"h  °"?*  ^*'®'"®  ^^""^  ^!^  attend  the  court  leet,  and  be  sworn  to  their  allegiance;  that 
but  there  ^®Vig  ^^"s  sworn  in  court,  they,  of  necessity,  became  freemen  of  the  borough, 
was  no  pre^iid  t^^atj  asthe  act  of  the  mayor  was  thus  shown  to  be  illegal;  the  Court 
[  666  j  would  interfere  with  a  ynandamm,  as  in  the  case  of  Rex  v,  Medhurst,  (1 
scriptive      Wils.  Rep.  283.   1  Sir  W.  Black.  Rep.  60.  Buller's  Nisi  Prius,  200.  S.  C.  by 

'***!i%^h  *'^®  "^'"^  °^  ^®^  ^'  ^'^^^  Montague.) 

jnry  to  be  ^f^  ^"'''  Nothing  can  be  inferred  from  the  common  law  obligation  of  at- 
pr(»ented,  pending  at  a  court  leet  and  being  sworn.  It  merely  made  them  freemen  as  con- 
the  Court,  tradistinguished  from  villeins.  You  have  not,  therefore,  shown  any  thing  to 
on  that  ac  convince  us  that  there  is  a  prescriptive  right  of  admission  to  the  freedom  of  the 
count,  re  borough.  The  court  leet  is  prescriptive,  and  so  is  the  borough;  but  not  so  the 
manda  "*^^^  ^^  presentation  by  the  jury.  The  authority  mentioned  at  the  bar  does 
mus  to  pre  ""''  *^®'"®'or®,  apply^  for,  in  that  case,  there  was  a  prescriptive  right  to  vote 
sent  and  ad  f^""  ^^®  election  of  members  to  serve  in  parliament:  and,  therefore,  we  cannot 
nnt  a  par  interfere.  We  think  that  a  burgess  is  a  corporate  officer;  but,  if  the  argu- 
ticular  indi  ment  be  correct,  that  a  burgess  of  this  boreugh  is  not  a  corporate  officer,  then 
ritual  who  much  more  are  we  prevented  from  granting  a  nundamin.  In  cither  way  of 
sidedVith  ^^"^>^®."ng  *^^®  subject,  whether  he  is  a  corporate  officer,  or  not,  a  mandamus 
in  the  bo  <5»nnot  issue.  Ruie  refused, 
rough.  7.  Rex  v.  Powell.  T.  P.  1800.  K.  B.  8  T.  R.  639. 

A  charter  of  incorporation  ordained,  that  no  persons  should  be  entitled  to  be 
admitted  burgesses  of  the  borough  of  C.,  except  every  such  person  who,  for 
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three  years  or  more  before  his  application  t'>  be  admitted,  had  been  seised  and  Hotr^v^^ 
possessed  by  himself  or  his  tenants  of  an  es  ate  of  freehold  for  the  term  of  his^'^^'*  * 
life,  or  some  greater  estate  or  estates  of,  and  in  messuages,  lands,  or  titles  of  JnJ^  f[  ''* 
lands,  situate  within  the  county  of  said  borough,  of  the  yearly  value  of  4/.;eiie  beiiw 
and  except  such  persons  who,  at  the  time  of  such  application,  should  be  seis- admitted% 
ed  and  possessed  by  th  ^mselves  or  their  tenants  of  messuages,  lands,  or  tithes  to  a  eorpor 
of  land,  within  the  county  of  the  said  borough,  of  such  estate   of  such  yearly  f ^'•®*/  **?  * 
value  as  aforesaid,  which  had  come  to  him  by  descent  or  marriage.     "^^  an  in- 1?"  ^^^^ 
formation  in  the  nature  of  a  quo  iratTan/o,  the  defendant  pleaded,  that  before  .^i^  pf^^i 
and  at  the  time  of  his  application  to  be  admitted  burgess,  he  was  seised,  in  •u  been 
right  of  his  wife,  of  an  estate  for  her  natural  /t/e,  of  the   description  mentioned  posMssed 
in  the  charter.     On  demurrer,  the  court  said,  the  qualification  required  by  the  <>^*?  eitate 
charter  was;  that  the  party  should  be  seised  of  an  estate  for  h  s  own  life  three  *®'  "•  ^t 
years  preceding  the  application  to  be  admitted,  and,  consequ  ntly^  that  theee-^^^^  ^  1^ 
tate  on  which  the  defendant  relied  was  not  a  qualification  within  the  meaning  ^^en^  or 
of  the  charter,  it  being  an  estate  for  his  wife's  and  not  for  his  life.'  maiiriHe^ 

(b  1 )    Who  arc  elegible  as.  .  i»«ld  that 

I.   Infants,  J.?V[^.  * 

The  question  whether  an  infant  can  be  admitted   to  the  mere  freedom  of  c^ii^^i^r^^ 
^corporation  where  there  is  no  express  provision  on  the  subject  does  not  seemri^^  be 
to  have  been  ever  agitated.     But  it  has  been  decided,  that  an  infant  is  ineligi-cameseisedl 
ble  as  a  corporate  otticer;  Rex  v.  White  Ca.  T«^mp.  Hard.  8^  abridged,  po«<,  of  an  m 
unless  the  charter  expressly  authorise  the  corporation  to  grant  inchtjate  rights.  ^^*  >*  'V'^ 
Rex  V.  Garter,  Cowp.  58;  abridged  pos/.     It.  may  be   presumed  that  as  the   I|,.   ^.J 
freedom  is  generally  a  precedent  qualification  to  such  appointment,  he  ^^i^^^  for  heHife 
be  a  freeman.  was  not 

;2.  Foret^Tters.  ^aaliisd.' 

The  question  whether  a  foreigner  is  eligible  as  a  corporate  officer  dpes  not  ^ 

appear  to  have  been  ever  agit&ted;  but,  it  seems  that  he  cannot  be  appointed 
to  such  a  corporate  ofRco  as  mayor,  because  a  naturalized  foreigner  cannot 
take  upon  him  any  of^ce  of  trust.  See  5  Burr.  2790.  However,  it  is  equal- 
ly clear  that  he  may  be  admitted  to  the  mere  freedom. 

3  *   ^wakers. 
Rex  v.  Morris.  C.  T.   1697.  K,  B.   1    Lord  Raym.  337.  S.  C.  3   Mod. 

40i.  Carth.  448. 
On  a  vMoyiaxMis  at  the  instance  of  a  quaker,  directed  to  the  mayor  of  Lin- A  qaakar  i# 
coin,  &c.  to  command  them  to  admit  him  off  iociitn  ti  offic^itm  of  a  free- f"*^^^^;^ 
man   of  the  said  city,  having  served  seven  years  apprenticeship,  they  re.  ^JrlSJi 
turned  that  he  refursed  to  take  the  oaths  of  office.     But  the  Court  were  of  opi-ff^^^m  ^f 
liion  that  he  might  take  the  solemn  affirmation  instead  of  the  oaths  prescribed  a  eort»ora 
by  the  act  of  7  ^  3  W.  3.  c.  34.  and  that  his  fteedom  could  not  be  taken  with-tion,  and 
in  the  words  of  the  exception  in  the  same  act.  viz.  to  be  a  place  of  profit  in  the  bi»  affirm* 
government,  though  the  return  showed  that  every  man  had  a   right  to  give  a  J^*g»^  J  . 
vote  for  electing  members  to  serve  in  parliament,  and  to  have  common  for  cer- j^  eqoiva  * 
tain  cattle .     The  rule  was,  however,  quashed  on  another  ground ;  buf  Holt,  i^nt  t  >  tak 
C  J.  was  of  opinion  the  writ  ou^ht  to  have  been  to  admit  him  ad previUgium ing  re  ois 
of  a  freeman,  and  not  locum  et  ojj'.ium.  ■*  oaths. 

2d.   M  to  the  eUdi  -n  of  members  and  officers, 
(a  I )  Mij(h  of,  aiid  how  regulated. 
1 .  By  charter  and  usage. ^ 
1.  Rex  v.  Labwood.  H.  T   1693.  K.  B.  Skin.  574. 
By  a  charter  of  Henry  IV.  it  was  granted  that  the  mayor,  aldermen,  and  ^'•^^^'^^^^ 
citizens  of  Norwich  might  elect  two  to  be  sheriffs  of  that  city.     Charles  II   in^frolledby 
the  eightceenth  year  of  his  reign,  by  his  charter,  granted  that  the  mayor  and  charter, 
aldermen  might  elect  one  sherin,  and  the  citizens  the  other;  the  subsequent  and  arabss 
charter  being  ac-epted,  the  subsequent  elections  were  made  according  to  the  qaent  ao 

*  Incorporations  of  prescription,  the  time  and  manner  of  ejection  depend  principally  on     ° 
castODi,  and  in  corporations  by  chaiter,  on  the  proTisioira  of  the  charter;  see  2  Kyd  Ott 
Corp.  2. 

VOL,  VT,  oO 
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ter  alttfiV'  provisions  of  the  latter  chftrtcr,  and  were  held  good  by  the  opinion  of  *w»">  jttS- 
the  anaiani  ^j^^g  against  one. 

Teee  i  ^-  '^^^  ^-  s^''*'"-  ^-  '^  ibi4.  IT,  B.  2  M.  *  s.  583. 

Bnt  where  ^  ^^  information  in  the  nature  of  a  q*w  warranto,  the  defendant  set  out  part 
an  electionof  a  charter  of  incorporation,  whence  it  appeared,  that  provision  was  made  for 
was  order  the  election  of  a  mayor  in  the  two  following  cases;  hut  it  did  not  appear  that 
•d  to  take  any  others  were  provided  for.  1  st.  An  election  of  a  mayor  on  a  charter  day, 
Pj**^J°°  with  power  to  the  old  mayor  to  hold  over  until  a  certain  day,  upon  which  the 
ioc  o?Sro* *^^°  mayor  was  to  be  sworn  in.  2dly .  An  election  in  case  the  mayor  was  to 
vftaiB,  it  ^>c  before  his^year  of  ofRce  had  expired;  when  the  senior  alderman  was  to  ad 
was  held  as  mayor  until  the  appointment  of  the  new  mayor,  who  was  to  serve  for  the  re- 
that  the  aidue  of  the  year.  A  mayor  held  over  and  died,  more  than  a  year  after  his 
•^*'*^^'"  election  and  swearing  in.  The  Court  held,  that  the  charter  did  not  authorise 
?**  *n  elw  *^®  election  of  a  new  mayor,  nor  the  senior  alderman  to  officiate  as  mayor;  bat 
tion  on  the  ^^^^  ^^^  ^^^^  ^"^^^  casus  omissus. 

ofirce  bd  3.  Rex  v.  The  Mavor  and  Citizevs  of  Chester.  H,  T.  1813.  K.  B.  I 
coming  va  M.   &  S.    101. 

eaDt  at  oth  ^  charter  of  incorporation  of  Henry  VII.  granted  to  the  citizens  and  com- 
er times,  inonalty  of  C.  in  these  words:  "  Qnod  ipsi  ct  siiccessores  sui  in  perpeiwim  siri" 
So  a  man  gulig  aimxs  sucecssivis  24  concxvcs  civxlahs  in  aldcrmanoSy  necnon  40  alias  cines 
^'^^''"*«;tt*d€m  cicifdfis  pro  eommuni  consilio  civitniis  illius  eligere  facere  et  creare  pos^ 
the  object  9%nt.^  It  appeared  that,  in  the  year  1093,  and  the  two  following  years,  succes- 
•f  which  sive  elections  of  the  commOti-conncilmen  hadfbeen  made;  since  which  ttme^ 
was  t»  io  thtf  usage  had  been  not  to  elect  the  aldermen  or  common-councilmen  annually. 
*'^"*^®  •  A  mandamus  was  applied  for  m  order  to  raise  the  question  again«t  the  usagd 
lectioD'iD^  whether  the  election  of  those  officers  ought  to  be  annual.  The  Court  refused 
oonaistent  ^^y  ^^^  said:  the  words  of  the  charter  are  not  compulsory;  they  are  elligere  po»^ 
wMi  along 9in/:  that  ia,  they  hnve  powcr^  but  are  not' compelled  to  elect.  Especially ^ 
eontinned  therefore,  as  the  terms  used  arc  doubtful,  we  will  not  interfere  against  a  usage 
'**^»  ^^l®  which  has  been  uniform  for  upwards  of  a  centurv,  and  is  not  inconsistent  with 
the'charter  **^®  "^^^^^  ®^^^®  charter  See  2  T.  R.  5l5.  4  id.  12^2.  9tr.  625.  1 180. 
not  being  ^*    When  tke  charter  points  out  no  specific  mode  of  elecii&h. 

irrecoDcSea  1 .  Rex  v.  Bird.  H.  T.  18 1 1 .  K.  B;  13  East,  367. 

ble  with  There  appeared  to  be  a  prescriptive  right  in  the  eldest  son  of  every  bdrgess, 

^e  mode  bom  in  N.  and  in  the  younger  sons  of  every  burgess  born  in  N.  and  having 
dild  *  8®"'®^  a  seven  years'  apprenticeship  to  any  trade;  and  in  every  person  having 
_?!^  '  served  a  seven  years'  apprenticeship  in  N.  to  any  burgess  of  N.;  to  be  admit- 
^J5^^^  ted  a  burgesfl  of  the  town,  on  his  attaining  the  age  of  21.  The  defendant 
yided  for  ^^^  ^^®"  elected  a  burgess  by  the  corporation.  The  validity  of  such  electioit 
eontiauing  wa«  now  questioned;  and  it  was  urged  that,  though  a  coi^poration  has  an  inci 
the  aoceea  dental  power  to  continue  itself  when  no  provision  has  been  made  by  the 
*r'i;cQ  !•  ^""^^^  ^''  *^*®  perpetual  succession,  yet  when  by  charter,  or  by  prescription , 
ko  p^^*^^  presupposes  a  charter,  the  Crown  has  provided  special  means  forconti- 
a^coTDora^  ?"*"8  ^^^^  succession,  such  incidental  power  not  being  necessary,  does  not  ex- 
tion  calf  a  ^^'  ^^  P^^  ^^'  Where  there  is  a  provision  of  such  a  nature  as  is  calcu- 
lated atall^^^^^  ^^  ^^t  tim4s  to  procure  a  sufficient  supply  of  burgesses  without  ever  pro- 
times  to  ceeding  by  way  of  voluntary  election,  it  may  furnish  a  ground  for  presuming 
jumcnre  a  that  voluntary  elections  were  meant  to  be  cnccluded;  hut  where  there  is  no 
■ufficient  provision  affording  a  supply  of  burgesses  to  this  extent,  we  think  the  corpora- 
oorporation  **^"  has  the  right  of  proceeding  by  ele^ction;  and  we  think  we  are  not  warrant- 
baa  a  right  ®^  *"  stating  that  the  provision  made  in  the  case  before  us  is  of  this  requisite 
ex  neftfMf  extent ;  for,  without  occasional  supplies  by  election,  the  sources  by  birth  and 
tate  of  hav  servitude  may  prove  insufficient,    resides,  one  oi  the  sources  ol  supply,  namc- 

cfKirae  to  e  *  ^^^  it  has  been  said,  that  if  a  charier  by  which  a  corporation  is  erected,  make  no  ex- 
lact'on**  prc«8  prOTiston  for  continaing  the  snccession,  the  corporation  will  be  dissolved  on  (hede^tb 
>  of  the  first  membera  or  the  governing  part;  as  if  a  charter  erect  a  corpojation,  to  consist  of 
a  major,  twelve  aldermen,  and  commonalty,  and  nominate  the  first  mayor  and  aldermen, 
bat  say  nothing  aboat  the  election  of  a  new  mayor  and  aldermen  on  the  death  of  the  old, 
it  is  said  there  can  be  no  new  election;  bnt  when  the  mnver  and  nidcrmen  die,  ibe  eorpo- 
r«i«tt  will  b« dissolvecK  see-e^  Mod.  19. 
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ly,  that  by  apprenticeship  to  burgesses,  must  have  been  in  abeyance  for  at 
l«ast  2  i  years  after  the  creation,  which  is  a  strong  argument  to  show  that  the 
Crown  did  not  intend  to  exclude  the  incidental  power  of  the  corporation,  Co 
make  voluntary  elections  of  burgesses  in  aid  of  the  prescriptive  modes  of  sup-  » 
ply  alluded  to.  It  is  also  worthy  of  observation,  that  there  appears  to  be  no 
mode  of  compelling  any  of  the  persons  of  the  descriptions  alluded  to  in  the  pre-> 
scription  to  come  in  and  be  admitted;  so  that,  if  the  corporation  could  not  pro^ 
ceed  as  they  have  done  in  this  case  by  electing  tho  defendant,  it  might  be  in 
the  power  of  those  persons  to  bring  about  a  dissolution  of  the  corporation;  and 
the  continuance  of  the  succ^ession  would  depend  upon  them,  and  not  upon  the 
corporation.  For  these  reasons  we  are  of  opinion,  that  the  general  incidental 
right  of  election  is  not,  in  this  instance,  taken  away  by  construction  of  law. 
2.  Newlinq  v.  Francis,  E,  T.  1789.    K.  B.  3  T.  R.   189.  S.  P.  Machell 

V.  N^evisov,  E  T.    10  Geo   1.  3  Ld.  Raym.  1355. 

A  charter  regulating  and  incorporating  a  corporation  having  prescribed  no 
specific  mode  of  election,  a  bye-law  was  made  to  direct  how  the  same  was  to  Which  may 
be  done.     The  Court  said:  though  bye-laws  cannot  alter  the  constitution,  they  '*®j'?*'}J* 
may  regulate  the  manner  of  election,   if  they  do  not  infringe  their  chartoitJ^jL^^* 
Now,  here  it  is  expressly  found,  that  their  mode  of  election  was  not  regulated        ' 
by  any  charter  or  prescription,  but  that  it  has  varied  from  time  to  time. 

3    ^  what  timf:.  [  670  J 

1.  Owen's  €ase.  E.  T.  1681    K.B.  Skin.  45. 

Owen  applied  for  a  mandamus  to  be  admitted  a  prebendary  in  the  church  of '^he  ele4 
St.  David's,  and  set  forth  a  custom,  that  the  prebendaries,  when  all  the  places  ^^^  JP'^V 
were  full,  used  to  chooso  a  supernumerary,  who,  on  the  death  of  the  next  J^^??' *5* 
prebendary   was  admitted:    he  stated,  that  he  was  chosen  a  supernumery  in  the  piedt 
the  year  1658;  that  A.  B.,  one  of  the  prebendaries,  was  since  dead,  and  that  ccwor. 
{Stainoe  was  admitted  instead  of  himself.  The   Court  held  the  custom  to  be 
.-nugatory  and  void,  and  therefore  refused  a  mandmnui  for  his  admission. 
S.  Rex  v.  the  Mayor  and  Burqbssfs  of  Tuetford.  H.  T.  1807.    K.  B. 

8  East, '270.  Amanda 

It  this  case,  it  appeared  that  a  charter  granted  that,  upon  the  death  or  amo-  *""'  ^^ 
•tion  of  a  principal  burgess,  fwho  is  appointed  to  hold  ^or  life)   it  should  be  5™**^'^  f^' 
lawful  for  the  mayor  and  the  remaining  principal  burgesses  wUhin  ^g'^^  <^!f<  ofVcertaia 
itexl  following  to  elect  another;    and  that  the  eight  days  after  a  vacancy  elaps-  corporals 
jod  without  an  election.  •   A  rule  had  been  obtained,  calling  on  defendants  to  officer  for 
fihow  cause  why  a  mandamus  should  not  be  granted  upon  the  statute  11  G.  1.  'if<^>  the 
c.  4.  s.  2.  to  make  an  electfon.     It  was  at  first  doubted,  whether  there  was  ^"?*Z'?'*''* 
any  instance  of  a  mandamus  granted  upon  such  statute,  except  m  the  case  of  ^q'^^i,^^^, 
Annual  officers;  but  the  Court  afterwards  made  the  rule  absolute.  the  election 

4.   Cf  summoning  ih/cUciors,     See  posly  div.  9th.     Duties  of  the  corporation  oaght  to 

to  summon,  &c.  have  takea 

5.   Of  proposing  the  candidates.  P*a^«  *»»▼ 

i.  Rex  v.  Plater.  T.  T.   1819.  K.  B.  2  B.  &  A.  707.  S.  P.  Rex  v.  Mon- «f J^^^P-^' 

DAY.  H.  T.   1776.  K.  B.  Cowp.  530.  Z^V^ 

At  a  corporation  meeting  for  the  purpose  of  electing  honorary  freemen,  a  ^^„iqj^  ^f 
iist  of  names  was  proposed,  upon  the  whole  of  whom  the  vote  was  taken  col-  certain  indi 
lectively  and  not  individually.     From  the  affidavits  produced,  it  appeared  that  vidaals  to 
the  charter  was  silent  as  to  the  mode  of  admitting  such  freemea;  that  the  cor-  a  porporato 
poration  had  always  exercised  the  right;  that  the  list  of  parties  proposed  ^^^^f^J^^^ 
been  twice  read  over  in  the  present  instance  at  the  meeting ;  and  the  question  ||,j\otee  of 
put,  whether  any  one  had  any  objection  to  the  persons  so  proposed,  or  either  ^  bojy  of 
of  them,  and  that  no  objection  was  made ;  and  that  several  persons  were  u-  corpora 
nanimously  elected.     The  number  of  freemen  was  sworn  to  be  indefinite;  tore,  each 
the  defendant  was  one  of  the  elected,  and  a  rule  nisi  for  a  quo  warranlo  a-^^];»^"^ 
gainst  him  was  now  made  absolute;  the  Court  observing:  this  mode  of  elect-  ^^^j^ 
ing  is  calculated  to  produce  not  a  real,  but  an  apparent  unanimity  only;  and  nominated 
it  is  no  solid  ground  of  distinction  that  the  body  is  indefinite.     See  Corp.  530,  for  their  ap 

frobatioir. 
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And  where      By  special  i'erdict  it  appeared  that  Ihe  right  of  elerting  a  town  clerk  of  the 
f  candidate  jQ^jj  ^f  ^    y^^^  ,„  jj^g  mayor,  aldermen,  and  common  council;  that  the  whole 
"  5'°^M*   number  of  electors  was  35.  and  that  the  votes  were  all  equal;  that  out  of  that 
jority  of      number  -iX  assembled  on  the  2fUh  oi  May,  in  consequence  of  a  regular  sum- 
tbe  votera    mons;  that  the  mayor  put  up  Seagrave  in  nomination,  and  that  no  other  person 
pu-oteata      was  proposed,  that' nine  of  the  21  voted   for  Seagrave,  that  the  other  12  did 
gainst  bun,||Q(.y0te  ai  all;  but  i  1  of  them  protested  against  any  election  at  that  time,  be- 
and  do  °^^  cause  they  alleged  the  office  was  already  filled  by  one-Fc^xcroft,  whose  right 
ither  the    was  thep,  under  litigation;  that   10  signed  a  written  protest  to  this  purpose; 
minority      and  that  another  did  not  sign  nor  vote,  but  declared  timt  he  suspciided  doing 
may  elect    anything;  and  that  the  mayor  declared  Seagrave  duly  elected,  who  took  the 
the  candi    oaths  of'  office,  and  the  other  requisite  oaths.     In  support  of  this  election,  it 
2**fl/"^      was  contended  that  this  protest  against  any  election  at  all  was  not  a  negative 
"       *        either  expressed  or   implied  against   Seagrave,  and  that  as  no  other  person 
was  proposed,  and  nine  voted  for  him  and  non"  against  him,  he  was  well  elect- 
^;  that  if  the  protestors  had  gone  away  and  left  the  assembly,  it  would  have 
ma^^  lib  difference  after  the  business  was  once  begun;  and  that  it  did  not  ap- 
pear that  the  protestors  would  not  have  voted  for  Seagrave  if  they  had  voted 
at  all      The  Court  said:  in  this  case  there  is  no  doubt.     Here  was  an  assem- 
bly duly  summoned,  one  candidate  was  named,  no  other  was  named,  the  poll 
va^.  taken,  they  had  no  right  to  slop  in  the  middle  of  the  election,  nor  could 
the  protestors  stop  the  election  of  Seagrave,  when  once  entered  upon,  in  any 
ether  way  than  by  voting  for  some  other  person,  or  at  ieast  against  him;  wherc- 
%»y  here  they  had  only  protested  against  any  election  at  that  time. 
6.   Of  refer rin^  an  election  to  one  vacancy  to  another, 
^     ^     .     Rbx  V.  Smith,    fi.  T.   1814.     K.  B.  2  M.  ^S.  583.    S.  P.  Rex  v.  Smith. 

cancj  oaa       T^^^^  was  a  vacancy  in  the  office  of  a  capital  burgess  of  a  corporation, 

noX  be  re  Another  vacancy  of  the  same  kind  was  supposed  to  exist,  which  in  reality  did 

ferredto  not ;  A.  was  elected  to  fill  up  the   latter  vacancy.'   The  Court  hoW  that  this 

another.  election  could  not  be  referred  to  tho  real  existing  vacancy. 

wrli^r^        i  (^  ^)   ^'''''  "''*  ^'^^^^'^  "*  candidates. 

act  IS  Car  '  •  "^^  '^  '^^  sacrament. 

2.  none     '  ^*  I^"  ▼•  Larwood.  E.  T.  1693.  K.  B.  4  Mod.  270;  S.  C.  Ld.  Ra\Tn.  29; 

shall  bee  S.  C.  Cc  mb.  315. 

[^  67  :  ]  An  information  was  cxhilnted  against  the  defendant  for  neglecting  and  re- 
jected cor  fbaine  to  take  on  him  the  office  of  sheriff  of  Nor%vich,  setting  forth  the  charter 
poraie  <#  6(  Henry  IV.  whereby  that  city  was  made  a  countv,  and  to  have  two  sheriffe 
Sbf^'  Sv?'?^^"®'^  ^^  the  commonalty,  and  also  the  charter  of  Charles  II.  confirming  the 
takeo  the  u  ^  *^"*  granting  further,  that  one  sheriff  shall  be  chosen  by  the  mayor, 
aacrament  fla®""8»  and  aldermen  only;  and  that  the  defendant,  being  chosen  by  the 
within  a  mayor,  sheriffs,  and  aldermen,  had  notice,  but  did  not  appear  to  take  the  oaths, 
year,  and  nor  take  on  him  and  execute  his  office.  The  defendant  pleaded  stat.  13  Car. 
by  the  tdfor  ^.  and  that  he  had  not  qualified  himself  bv  taking  the  sacrament  according  to 
pJS^eatant  ***®  ^^^^  ^^  ^^^  church  of  England,  within  n  vear  before  the  election,  the 
diflsenterg  «t^omey-general  replied,  that  by  law  he  ought  to  have  done  it.  The  defend^ 
who  shall  *"t  rejoined  the  act  of  toleration,  and  that  he  was  a  protestant  dissenter,  and 
scrapie  to  excused  by  the  statute;  on  which  there  was  a  demurrer.  It  was  declared  by 
take  the  aathe  Court,  that  the  defendant  should  at  first  have  pleaded  in  bar  that  he  was  a 
&r.hair  ^7^;*•.^'^fr<>n^  ^^^  ch"''<-l^,  and  then  brought  himself  within  the  compass  of  the 
not  be  ^l^^  indulgence,  of  which  the  Court  cannot  take  notice,  because  it  is  a  pri- 
boandtodo™®  *<^*J  ^'^J  before  it  was  made  the  law  did-  not  take  anv  notice  of  protestant 
w,  bat  DO  Oissenters,  but  only  of  dissenters  from  the  church  in  general;  besides,  it  is  an 
IXZ  *  K  u^^u  ^^^«  "^*  ^*<«°d  to  all  sorts  of  protestant  dissenters,  but  onlv  to  such 
lllTct  om  ^^*n  "^""^'^y  themselves  as  therein  prescribed.  See  2  Burr.  Ecc.  L. 
porate  offi  *^'  ^  "I?  ^^^^  Ca.  181. 
tm,  2    TuPtoN  V.  Nevisov.  E.  T.   n^fi,   K   B.'SLd.Raym.   1354. 

xoa  mandamus  directed  to  W.  N.,  mavor  of  A.,  commanding  liim  to  swear 
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J,  T.    into  the  office  ot  an  alderman   of  that  borough,  the  defendant   anK)ng  Before  the 

5  G.  1.  o. 
6.  not  hav 


Other  things  returned,  that  the  plaintiff  was  not  elected  an  alderman  as  by  the  *  "•  *•  °' 


writ  was  supposed.     Issue  being  joined   on  this  fact,  and  it  being  objected  at       receiv 
the  trial  that  the  plaintirf  had  not  taken  th<'  sacrament  within  a  year,  before  «,j  the  n 
his  supposed  election,  his  counsel  showed,  that  more  than  six  months  had  e-crament 
lapsed  since  the  election,  and  therefore  contended  that  the  statute  in  question  |   H73   | 
was  an  answer  to  the  objection;  but  the  Court  were  of  opini-^n.  that  this  rase  within  the 
was  not  within  the  statute,  because  the  plainti     had  never  been  admitted,  and  y®**"  "**^® 
therefore  could  not  be  removed-,  nor  incur  a  forfeiture  for  exercising  the  office,^  ®^^**^" 
the  disqualification  rendering  the  election  absolutely  void.  .    J 

3.    Rex  v.  Monday.    H.  T.  1777.  K.  B.  Cowp.  639.  oowthero 

Per  Lord  Mansfield,  C.  J.     If  a  person,  under  the  disability  of  not  having  »  no  reme 
taken  the  sacrament,  has  been  in  possession  of  the  office  six  months,  there  dy  to  tain 
shall  be  no  remedy  to  turn  him  out;  his  title  shall  not  be  afterwards  questioned  him  out,  af 
on  that  ground.  Jf'  '*«  *»■ 

4.  Crawford  v.  Powel.     T.  T.   1759.  K  B.   I  Blac.  229;   S.  C.  2  Burr,  .^"j^"*" 

1013.  months. 

The  return  to  a  mandamus  was,  that  Chad  not  received  the  sacrament  i|  ^vas  at 
within  a  year  before  his  election,  according  to  the  corporation  act.    C.  brought  onetime  an 
this  action  against  defendant  for  a  false  return.     It  appeared,  that  by  a  subse-  settled 
quent  statute,  5  Geo.  I .  the  office  in  such  case  is  onlv  made  voidable,  and  not  whether 
void,  and  that  only  by  a  prosecution  commenced  within  six  months  after  the  ^f^^^ndi 
election,  and  no  such  prosecution  was  had  in  this  case.     The  Court  held  the  f^y  on  the 
return  frivolous,  and  therefore  the  main  question,  viz.  Whether  the  oniM  pro-  peraoo  e 
bandi  lay  upon  the  person  elected,  never  was  argued  nor  determined .  looted  or 

5    TuFTON  V.  Nevison.  E.  T.  1723.  K   B   2  Ld.  Raym.  1354.  "o' 

In  this  case  it  was  contended  on  behalf  of  the  defendant,  that  the  proof  of  Bot  ic  has 
that  previous  qualification,  the  sacrament,  lay  rn  the   plaintiff.     To  which  it  'ince  been 
was  answered:  first,  that  at  the  time  of  the  election,  this  objection  was  not  ^®*^**?®^. 
made  to  Tufton,  and  this  the  counsel  provcd'by  witnesses,  from  whence  they  LnlhinJ^Q 
contended,  that  he  coqld  not  expect  this  objection  would  be  made  at  the  trial,  iiff^ 
It  id  therefore  could  not  come  prepared  to  meet  it;  and  in  the  next  place,  they 
said,  that  if  the  defendant  intended  lo  insist  on  pr«>of  of  this  matter,  he  ought  to 
have  given  notice  of  his  intention  before  the  trial,  that  the  plaintiff  might  have 
an  opportunity  of  coming  prepared  to  prove  it,  if  he  could.     But  the  Court 
were  unanimous  in  opinion,  that  it  was  incumbent  on  the  plaintif}  to  prove  his 
having  received  the  sacrament  within  the  year,  notwiths  anding  the  objection 
had  not  been  taken  at  the  time  of  the  election,  and  tha^  no  notice  had  been 
given  to  the  plaintiff,  that  he  would  be  called  upon  to  pr-ve  it. 

*  And  the  objection  of  not  having  received  the  sacrament  within  the  year  might  havo 
been  taken  to  the  cat  didate  at  the  time  of  the  election;  if  he  had  been  actoallv  elected,  it 
might  have  been  taken  to  his  ndmidsion;  and  if  he   had   been  actaally  admitted,  hin  title 
might  have  been  impeached  on  this  ground  at  any  distance  of  time,  at  which  it  might  have 
lieen  iiiopeached  for  want  of  any  other  precedent  qualification  since  the  statute,  which  en- 
acts that  "  no  person  or  persons,  who  shall  be  thereafter  placed,  elected,  or  chosen  in  or 
to  any  of  the  offices  aforesaid,  shall  be  removed  by  the  corporation,  or  otherwise  prosecu- 
ted for  or  by  reason  ofsach  omission-,  and  thai  no  incapacity,  dbability,  forfeiture,  or  pen« 
a!(y  shall  be  incurred  by  reason  of  the  same,  unless  such  person    be  so  ren-oved,  or  such 
prosecution  be  commenced,   within  six  months  after  such  person  be  placed  or  elected  into 
his  respective  office,  and  anless,  in  case  of  a  prosecution,  the  same  be  carried  on   without 
delay."     The  etfeci  of  the  foregoing  objection  is  to  be  considered  in  three  different  ways; 
first,  wh  n  mude  at  the  time  of  the  election,  or  at  any  time  before  the  person  elected  hae 
taken  possession  of  his  office;  secondly,  when  made  after  he  has  obtained  possession,  and 
before  Btx  months  hive  elapsed  since  the  election:  and.  lastly,  when  made  nfter  he  has 
obtained  possession,  and  after  nix  months  have  elapsed  since  the  election.     In  the  first  case, 
the  effect  is  the  same  as  it  would  liave  been  before  the  statute,  the  electio  i  of  a  person  so 
disqualified  being  still   considered,  before  he  is  actually  admitted,  as  absolutely  void.     In 
the  second,  the  objection  can  be  carried  into  effect  only  by  actual  removal^  or  a*  prosecu- 
tion seriously  commenced  within  the  tim'^  limited;  for,  after  admission,  the  statute  permits 
the  election  to  be  avoided  within  six  months  on/^  by  one  of  these  two  modes.     In  the  thir(i 
ease, the  objection  has  no  effect  at  all;  it  comes  too  late;  the  statute  operates  as  a  protec- 
Hoo  to  the  possession  and  as  a  bar  to  the  remedy;  sco  K>d  on  Corp,  357,  -  '  • 
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6.  Marten  v  Jknkin  M.  T.  1742.  K.  B.  2  Stra.  1145. 
Bat  wfiere  Od  a  mandotntts  to  swear  the  plaintiff  into  the  office  of  mayor,  it  appeared  by 
a  qaedtion  ^  special  verdict  that  the  mayor  must  be  chosen  out  of  the  jurats,  and  that  the 
b  raised  a  piainfif?  on  the  1  st  day  of  May,  1 7.S'J,  was  chosen  a  jurat,  and  sworn  in,  and 
son's  "tifle^  continued  so  till  the  7ih  day  of  April,  1740,  when  he  was  cboseo  mayor;  that 
to  a  corpor  he  had  rereived  the  sacrament  within  a  year  before  his  election  to  be  mayor, 
[  67  4  ]  but  not  within  a  year  before  he  was  chosen  a  jurat.  And  the  question  was, 
ate  office,  whether  stat  5  Geo.  1.  c.  6.  sect.  3.  could  operate  so  as  to  give  him  the  bene- 
aftertbe  us  fit  of  the  non-prosecution  in  six  months,  with  regard  to  the  previous  qualifica- 
moDtht,  It  t'Qjj  ^jj^  ij^^  Court  held  it  did,  or  else  he  would  be  under  some  deg.  ee  of 
cairibeat  to^^^^^'^^'^  ^^  incapacity,  when  the  act  says  none  shall  be  incurred.  But  then 
•how  there  ^  doubt  was  made,  whether,  as  the  verdict  was  silent  as  to  any  prosecution,  it 
was  not  a  was  sufficient  for  the  Court  to  give  judgment  on;  and  whether  it  should  not 
proaecatioD  have  been  found  negatively,  there  was  none.  But  the  Court  held  it  well 
within  the  enough,  for  the  plaintiff  had  nothing  more  to  do  than  to  find  h  s  election;  what 
SIX  montbs.  ^^  ^^  avoid  it  should  come  from  the  other  side;  and  that  as  it  is  not  found  there 
was  a  prosecution,  which  it  lay  on  the  defendant  to  show,  .they  could  not  be 
warranted  in  Having  the  election  was  void,  and  therefore  they  gave  judgment 
And  where  f^^.  ^^^q  plaintiff,'        •  o        ^    -o        , 

Wity"of*a  '^    ^\^  V-  Bridge.   H.  T,  18 I3.  K.  B.  I  M.  &  S.  76. 

party  to  a  Ry  &  charter,  it  was  directed,  that  two  aldermen  of  the  borough  should  he 
corporate  annually  nominated,  in  order  that  one  of  them  might  be  elected  mayor;  more 
office  on  ao  votes  were  given  for  A  B.  than  for  the  defendant,  priojr  to  the  fol- 
^'^■■^^f''"  lowing  question  being  put  to  A.  B.  namely,  whether  he  had  received  the  aa- 
received"^  crament  within  a  }ear;  to  which  he  answered  in  the  negative.  A.  B.  ulti- 
thesacia  mately  had  the  majority  of  votes.  The  returnin.  officer,  however,  deeming 
ment,  fcc„  A*  B.  disqualified,  returned  the  defendant.  A  rule  had,  under  those  circum- 
was  not  giv  stances,  been  obtained  for  an  information,  in  the  nature  of  a  quo  warranto 
en  at  the  e  against  the  defendant,  which  was  now  made  absolute;  the  Court  being  clearly 
tlThe  ha/"  B!"^^*^  ^^^^'  ^^  notice  of  the  ineligibility  of  A.  B.  had  not  been  given  untU 
obtaued  •^-  ^*  ^^^  obtained  a  majority  of  votes,  those^  votes  could  not  he  treated  aa 
more  votes  thrown  away,  so  as  to  authorize  the  return  of  the  defendant,  who  was  in  a  mir 
than  his  co-  nority .     See  1 4  East,  563. 

candidate.  8.  Rex  v.  FI%WKiNs  T.  T.  1808.  K  B.  10  East,  211.  S.  P.  Musorave  v. 
held  tha"  Nevison.  E.  T.  1725.  K.  B.  I  Stra.  586. 

the  latter  ^^  ^^^*  ^^  ^^^  principle  that  the  presumption  that  every  man  has  cooforniv 
conld  not  ^^  t^  ^^^  ^^^^  till  something  shall  appear  to  shake  that  presumption,  and  in 
be  retarned  conformity  with  the  decisions  of  Powell  v.  Millbanke  3  Wils.  362.  366.  and 
oa  elected.  2  Bl.  852.^;  Williams  v.  The  East  India  Company  (3  East,  192.)-  and  Monk 
Bat  it  must  V.  Butler  M  Rol.  Rep.  83>;  and  see  Comb.  202.  it  must  be  taken  for  granted, 
be  taken  that  a  corporate  or  anv  other  officer  when  elected  has  received  the  sacrament, 
or  gran  ^  prima  facie  ^  that  a  corporate  officer  has  leceived  the  sacrament  within  the  year. 

.         .  .9    In  re  Steavenson.  T.  T.  1823    K.  B,2  B.  ^  C.  34. 

sion  wuf  "^  doubt  arose  in  this  case,  as  to  whether  the  4  G.  4.  c.  1.  entitled  "  An  act 
be,  howev  ^®  indemnify  such  persons  in  the  United  Kingdom  as  have  omitted  to  qualify 
er,  soppiied  themselves  for  Offices,  Employments,  and  for  extending  the  Time  limited  tor 
by  the  an    those  Purposes  respectively,  until  the  25th  of  March,  1 824,''  extended  to  those 

[  675  ]  who  might  have  been  in  default  during  the  time  for  which  it  was  made,  or  was 
naal  indem  limited  to  those  who  had  incurred  penaUies  or  disabilities,  before  it  passed. — 
wWch^ii  ^^^  9**""^  ®*'^-  *'*®'"®  ™*y  ^®  ®®""®  obscurity  in  the  words  of  this  statute,  but 
prospective  ***®''®  '®  "°'*?  '"  *'*  ^'''®;  ^^  ^^  manifestly  the  intention  of  the  legislature  to 
as  well  as  extend  the  time  for  taking  the  oaths,  and  performing  the  other  acts  required 
setrospect  of  persons  filling  certain  offices ;<  and  this  being  a  remedial  statute,  we  should 
ive.  so  construe  it  as  to  give  full  e'-ect  to  that  intention, 

10.   Rexv.  Parrt,  M.  T.   1811.  K.  B.  14  East,  550.  C.  P.  Rmv.  Haw^ 
J**"»*^«'  KINS.  T.  T.  1808.  K.  B.   10  East,  211. 

in^the'ei"**  ^"®  ^^  ^^^  annual  indemnitv  acts  stat.  .50  G.  3.  c.  4.)  made  good  all  that 
ception  in  ^.^  before  done  towards  the  election  of  a  party  (who  had  been  at  the  time  of 
pucb  tot      bis  election  disqualified^  in  respect  of  the  sacrament  not  having  been  admint^- 
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tered  to  hiin\  conforming  afterwards  afl  required,  unload  in  the  mean  time  th«  "  of  the 
office  should  have  been  avoided  by  judijment,  or  nhouhf  hare  been  ie^iall'ifllfe^ ofRce  being 
up  and  t-njou'd  ^y\f  any  other  person.     The  Court  made   the  following   observa- ^'^l*'  "P 
tions,  as  to  the  meaning  of  the  term?*  *'  legale  filled  up  and  enjoyed":  there  eJ^'effecta 
can  be  no  legal  enj.^yment  of  an  office   unless  there  has  been  an  enjoyment  of  al,  the  par 
it  €le  facto;  but,  until  the  partv  has  been  swirn  into  the  office,  it  cannot  be  said  ty  elected 
to  be  legally  filled  up  and  enjoyed  by  him;  for,  whatever  his  right  to  be  sAvorn  "''■*  ^*^® 
in  and  to  enjoy  it  may   be,  yet,  if  he  take  upon  him  to  act  in  it  before  he  is  !***"  ■'^®''* 
Bwom  in,  he  subjects  himself  to  a  quo  warranto  information.  ' 

2.  «^.9  to  the  persoM  who  have  served  hefwe, 
llEJt  v.  Harper.  E.  T.  1804.  K.  B.  5  ifiast,  208. 
A.  charter  granted  to  the  mayor,  bailiffs,  and  burgesses,  or  th"  greater  part  A  charter 
of  them,  to  choose  one  of  themselves  to  be  mayor;  but  the  same  charter  ap-  prescribing 
pointed  the  first  mayor  to  continue  for  a  year,  and  until  some  other  burgess  *'?  ."*®^® 
should  be  elected  and  sworn;  and  the  two  first  baili  Ts  to  continue  until  two®^ *JJ.*^J^ 
other  burgesses  should  be  elected  and  sworn;  and  it  also  directed  the   new  {{on  officers 
mayor  to  be  sworn  in  before  the  last  mayor,   his  predece^^sor,  and  the  bailifTsand  din»ct 
lor  the  time  being  and  the  burgeases  present;  and,  in  like  manner,  the  newing  that  the 
bailiffs  to  be  sworn  in  before  the  mayor,  and  the  last  bailifTs  and  the  bu-gesses^*  mayor 
present.     The  defendant,  who,  at  the  time  of  the  election,  was  one  of  the  bai-  J^®„"*^ijy*" 
liffs,  had  been  chosen  mayor.     An  information,  in  the  nature  of  a  quo  t'^flrrou- g^m^j  qj|,^|. 
iOy  was,  however,  now  exhibited  against  hini.  when  it  was  contended,  that  he  hargess 
ivas  ineligible  to.the  office,  on  three  ground"*;   Isf ,  on  the  words  of  (he  char-ahoold  be  0 
ter;  2dly,  by  reason  of  the  duties  cast  on  him  as  bailiff,  which,  until  discharg-  lected  into 
ed,  disable'  him  from  being  mayor;  and  3dly,  because,  according  to  the  t^*""™*     j*.!?^^^ 
pf  the  charter,  he  could  not  properly  be  sworn  in.     Per  Cur.     These  objec-  b^njfUi  j^ 
tions  are  well  founded.     The  only  clause  relied  on  by  the  defendant   is,  that  like  man 
the  election  of  mayor  is  to  be  made  by  the  mavor,  bailiffs,  and  burges'^es,  out  ner  sboold 
of  themselves;  which,  by  the  defendant's  construction,  must  include  the  may-cont^»wi 
or  as  well  as  the  bailiffs,  if  it  include  either;  but  it  cannot  include  the  mayor,  *'*'  y^J  ***" 
because  the  new  mayor  is  to  take  the  oath  of  office  before  "  the  last  mayor  his  ^  *67g% 
predecessor";  then  the  predecessor  must  be  necessarily   excluded.     '^^'^®*  bonrewes 
lore,  the  word  then^sdresy  as  it  cannot  include  all  those  before  named  ,ran  only  gbonld  be 
refer  to  burgesses,  which  is  the  last  antecedent.     Besides,  the  bailiffs  have  sworn  to 
certain  duties  to  perform  on  the  day  of  election  of  mayor,,  whirh  render  them  that  offirt, 
respectively,  inc<»mpetent  to  be  elcrted  to  that  office,  provided  the  election  of ''^'^  holden 
fhe  mayor  take  place  first,  as  in  such  case    the  attendance  of  the  old  ^**'^'^'' aVeicJn 
would  be  necessary  fo  form  an  elective  assemblv,  and  to  the  perfection  of  theg-,o„  of  the 
election.     This  construction  will  also  prevent  any  question  as  to  the  validity  same  may 
of  a  swearing   in  of  the  mayor  l^einr^  himself,   suppo-aing   the  words  of  the  or  and  bar 
charter,  instead  of  requiring,  as  it  has  done,  a  swearing  in  before  the  whole  g«f«*«  f">ni 
as&embly,  one  of  whom  of  course,  must  be  the  person  to  he  sworn,  had  limit  j^e^ng -'ga*" 
ed  the  swearing  to  be  before  a  part   of  the  assembly,  as,  for  instance,   the  i^  elected 
mayor  and  baiU.HTs.     For  these  reasons  let  there  be  judgment  of  ouster.     See  fnto  the 
6  Vin.  Abr.  269;  6  T.  R.  268;  4  T.  R.  810;    4  East,  17;  4  Burr.   2130;  4«imeofBee. 
^ro.  Pari.  C.  4552. 

3.  J^  /o  the  excuse  foi^  non-service^  and  notice  of  inehs^hilit:;. 
1.  Rex  v.  Letland.  M.  T.  1814.  K.  B,  3  M.  Sf  S.  184. 
By  the  charter  of  7  W.  3.    the  mayor  of  Livorpooj  was  appointed  to  be  e-If  a  charter 
lected  out  of  the  41  common-councilmen,  and  every  mayor  was  appointed  an  F<>videB 
alderman;  and  it  was  granted   ^'quod  quandocvnquc  acciderit  aUqucm  majo^em^  docwiaue 
Sfc*  aui  aiiquem  vel  aliq'jOs  de  ballivis  rel  de  communi  cmciUOy  vi^P  prcsi^^  pro  acciderit 
tempore  existent  obirc  seu  ab  officio  suo  vel  ab  qfficiis  suis,  amoveri  vel  deccdere  sivc  aiiquem 
stare  recusare  quod  tunc  etin  qitodJibet  tali  casu  aV  idonea^  persona  vel  aV  idonea  majorem 
personam  de  tempore  in  tempus  ad  et  in  offic^  ttttiw,  vel  ad  et  in  offic^  illor^  sic  amot\  *'«*'«  *'«<^«* 
vel  obeunty  sivc  stare  rerusant^  eli^etur^  ^-c;  and  by  subsequent  charters,   ®^"  ©Jher  «haTl* 
cry  alderman  was  appointed  a  justice  for  the  town.     The  defendant,  who  wasjj^  elected, 
a  common-councilman,  and  had  once  served  the  office  of  mayor,  and  acted  as  a  mere  ca 
a  justice  for  the  town,  hut  had  «ince  quitted  the  town,   and  resided  fonr  miles  priciow  r» 
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Tosal  will     distant,  having  only  a  bank  there,  and  was  an  acting  magistrate  for  the  countjr^ 
not  ^office,  refused  (o  stand  at  a  subsequent  election  of  mayor,  on  the  ground  that  serviD||r 
tv^mul  ^'*^**  office  would  compel  him  to  remove  bis  residence  to  the  town,  and  prevent 
luTe  a  le     ^^^  acting  as  magistrate  for  the  county^      He  was,   however «  elected,   and  a 
^al  excnae*  rule  nm  had  been  obtained  for  a  mandamva  to'  him  to   take  upon   himself  the 
office  of  mayor.     The  Court  made  the  rule  absolute,  and  said:  Tlie  charter 
never  contemplated  a  mere  arbitrary  and  capricious  refusal;  but  that  the  par- 
ty may  refuse  to  stand,  he  must  have   a  legal  cause  of  refusal,  as  incapacity 
from  sickness,  or  from  poverty.     A   mere  personal    inconvenience  forms  no 
ground  for  refusing.     Had  the  decision  we  pronounce  the  chance  of  abridg- 
ing the  number  of  justices,   so  as  to  tend  to  the  obstruction   of  justice,   we 
might  pause  before  we  gave  effect  to  it.     As  circumstances  stand,  the  rule 
must  be,  however,  made  absolute, 
[  677  "I    2.  Rex  v.  Hawkins    T.  T.  1803.  K.  B.  10  East,^!!.  S.  P.  Rex  v.  Parry. 
Votesgiv  M  T    1811.  k.  B.   14  East.  560. 

en  for  a  can  ^]^^  defendant  'against  whom  an  information,  in  the  nature  of  a  quo  warrant 
oti**  d  '^'  ^®^  been  filed,  to  show  cause  why  he  claimed  to  hold  a  corporate  office) 
Glared  of  ^"^  another  person,  were  candidates  for  the  said  office  Torty  electors  were 
his  ineligibi  assembled,  and  afler  two  electors  had  voted  for  each  candidate,  the  candidates 
lity,  are  con  were  asked  whether  they  had  taken  the  sacrament?  to  which  the  defendant 
sidered  as  answered  in  the  negative,  and  the  other  in  the  affirmative;  whereupon  notice 
tfarown  a  ^j  j|j^  defendant's  incapacity  was  publicly  given  to  the  electors,  and  was 
Whare  heard  by  all  who  afterwards  voted  for  the  defendant,  being  twenty  in  number, 
therefore,  except  two  or  three,  and  sixteen  afterwards  voted  for  the  other.  The  Court 
under  socb  held  that  judgment  must  be  for  the  Crown,  as  all  the  votes  given  for  the  de- 
circnmstan  fendant  after  such  notice  were  thrown  awav,  and  that  the  other  candidate  hav- 
ces.  the  j„g  ^y^^  greatest  number'^of  votes  was  duly  elected,  though  some  of  the  votes' 
dateVor  a  '  (°^^  being  equal  in  number  to  the  good  votes  ultimately  given  fot  the  other) 
corporate    ^^^  voted  before  notice. 

office  had  a  3.  Rex  v.  Parry.  M.  T.    1811.  K.  B.  14  East,  550. 

majority  of     In  this  case  it  appeared  that  the  defendant,  who  had  been  elected  to  a  cor- 
^^*^h  M     PP''**^  office,  had  not  taken  the  sacrament,  according  to  the  rites  of  the  Church 
dnW  dect    of  England;  that  notice  of  such  fact  had  been  given  to  the  electors,  and  that 
ed.  his  co-candidate   had  obtained  the  greater  number  of  legal  votes;  but  that^ 

Bot  the  ez  P^^^^  to  such  office  having  been  vacated  bv  judgment,  or  legally  filled  up  and 
oeption  in    enjoyed  by  an'  other  person,  the  annual  indemnity-act.  50  Geo.  3.  c.  4.  pass- 
the  annoal  ed,  which,  it  was  urged,  had  the  effect  of  recapacitating  the  party,  and  freeing 
indemnity    him  from  his  disability.  It  was,  on  the  other  hand,  contended,  that  the  statute 
act  ope       Q„jy  applied  to  such  cases,  where  there  had  been  an  election  good  in  the  form, 
ma?e  avail**  least,  of  it,  but  liable  to  be  set  aside,  from  some  latent  defect  in  the  title, 
able  votes   unknown  to  the  electors  at  the  time .     Sed  per  Cur.     The  act  of  indemnity, 
given  for     which^  considering  persons  in  the  situation  of  the  present  defendant,  and  m 
the  candi     fact  elected  or  disqualified,  enacts,  that  if  he  shall  have  qualified  himself  after- 
date after    ^ards  within  the  time  limited,  he  shall  be  considered  as  if  he  had  been  qualified 
b^'i^eUffi    **  *^®  time,  subject  to  the  provisoes  that  have  been  noticed       Now  here  this 
biliiy.         defendant  had  originally  a  defect  of  title  to  the  office  in  question;  but  subse- 
quently that  defect  had  been  removed,  by  the  operation  of  the  indemnity;  for 
though,  in  consequence  of  the  notice  of  the  defendant's  incapacity  at  thetimo 
of  his  election,  the  votes  given  for  him  after  such  notice  were  then  throw^n 
awav,  and  the  other  candidate,  against, whom  there  was  no  such  objection, 
was  duly  elected,  yet,  as  his  title  was  not  complete  by  swearing  in,  the  provi- 
so, which  would  otherwise  have  saved  his  right,  docs  not  apply.     The  defen- 
dant's case  not  falling  within  either  of  the  exceptions  in  the  statute,  his  title  to 
the  office  is  made  good  bv  the  operation  of  the  general  clause.     See  2  Burr. 
10.  13.  16.  17.;  Cowp.  537;   10  East,  217;  Cowp.  .393  n. 
[  678  ]    4.  Rex  V.  Corporation  of  Oxford.  M  T    1735    KB.  Ca.  Temp.  Hard. 
Andiiiano  ^8.  S.  P.  Rr.x  v.  Scnrbotiouoh.  H.  T.   1742    9  Stra    1180. 

tharthe^ap      ^^^  Hardwicke,  C.  J.,  said:  It  is  no  objection  that  the  application  for  a 
plication  is^^^^  election  was  not  made  within   the  year;   whatever  might  be  the  in- 
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tentioD  of  the  act,    there  was  no  words  to  confine   the  aj^pliration   to  the  not  made 
year.  within  the 

4.   Rbxv,  Bankes.   H.  T.    1764.  K.  B.  3  Burr.   1452;  S.  C.    1  Blue.  ^i\o.    ^^^ 

On  a  rule  to  show  caudie  why  a  it%an(Uiimi^  shiuld  not  go  to  the  lord  of  the  where 
manor  of  Corfe-cattle,  to  hold  a  court  leet,  and  to  certain  jurors  (who  had  been  there  is  a 
summoned  to  attend  at  a  court,  appointed  to  be  held  on  the  2,3th  of  October  mayor,  or 
last)  to  appear  and  form  a  jury,  in  order  to  elect  a  mayor,  it  appeared  on  the  other  chief 
prosecutor's  affidavits,  that  one  John  Price  had  been  dcfacfo  elected  mayor  on  °    ifl'^1    t 
the  '29th  of  October,  and  had  acted  as  such;  but  his  name  was  not  in  the  rule:  ^^^^  ^  ^^^ 
and  it  was  objected,  that  the  rule  could  not  proceed  till  Price  was  inserted  ty  to  the 
therein,  and  had  been  served,  he  beins  materially  interested  in  the  evoiit  of  rule  to 
the  question;  and  for  this  were  cited  the  Kins;  and  Scnnen,  mayor  of  Mitcliel,*"**^  cause 
in  Cornwall,  corani  Rider,  chief  justice,  Mich    1753,  wher«.  the  omission  qj  why  a  wan 
the  subsisting  mayor  (in  a  rule^toshow  cause  against  a  mandamvs  to  elect  aw-^tjoaid  not 
other)  was  allowed  to  be  suflicient  cause  why  the  nuindamus  should  not  so.  '^^^  for  a 
And  upon  this  precedent,  as  well  as  upon  th^  reason  of  the  thing,  the  Court  new  -elec 
enlarged  the  rule  till  Yiext  term,  and  ordered   i  rice's  name  to  be  inserted  tion. 
therein. 

4.  nds  fo  the  nomination  of  a  pariic.nlar  number  of  candidaies. 
i.  Barber  V.  BoLTOv.  T  T.    1718.  K.  B.   1  Stra.  314.  S.  P.  Rex  v.  Cas- 
tle.  H.  T.   1737.  K.  B.  And.  119. 
.    By  a  special  verdict,  the  case  was,  that  by  charter  the  mayor  was  to  be  chos-  Formerly 
en  by  the  capital  burgesses  out  of  the  capital  burgesses,  who  are  twenty-four  *n  »**^6®  ***" 
in  number.     The  usage  for  50  years  had  been,  that  the  common  burgesses  bye-law, 
have  put  iive'of  the  capital  burgesses  in  nomination;  out  of  which  five  the  capi- [h^^nomina 
tal  burgesses  have  chosen  one  to  be  mayor;  and  this  the  jury  find  was  accord- tion  or  a 
ing  to  a  bye-law,  and  now  extant  in  writing,  and  that  there  was  no  traces  be-  particalar 
fore  these  60  years  of  any  election  in  any  other  manner.     At  the  charter-day  nninber  of 
the  common  burgesses  in  nomination,  whereof  the  plaintiff  was  one,  who  had  candidates 
a  majority  of  the  capital  burgesses  for  elect 'ng  him  to  be  mayor.     ^<*'' ^^*®  °"hoUbo^y 
plaintiff  it    was   insisted,    that    the   usage   was    unreasonable    usEige ;    for  ^f  ||,e  p^^ 
here  the    common   burgesses,    who  have   no  right  in  the    election    under  sons  eligi 
the  charter,   have   it  in   their  power  to  dissolve   the   corporation  by  their  ble,  was 
neglecting  to ^  return   five;    or   if  it  were  good,  yet   it   can   only  have   al-boWen 
lowance  in  cases  where  they  do  nominate,   and  if  they  do  not,  then  *^^®  ^  r^^*7a  t 
capital  burgesses  may  make  the  election  under  the  charter  out  of  the  whole    L  ^ 

body.  Per  Cur.  This  is  a  good  use,  being  to  avoid  popular  confusion;  but 
here  the  custom  pursues  neither  the  charter  nor  the  bye-law.  It  is  not  under 
the  charter,  for  that  savs  it  must  be  out  of  the  capital  burgesses  at  large',  and 
here  they  have  confined  themselves  to  eight;  nor  is  it  according  to  the  usage, 
because  more  than  five  were  nominated,  which  brings,  in  all  the  confusion 
that  was  designed  to  be  avoided  by  that  provision . — Judgment  for  the  defen- 
dant. 

2,  Butler  v.  Palmer.  T.  T.  1698.  K    B.  1  Salk.'l90. 

Edward  III.  granted  by  charter  to  the  burgess  of  D.  the  privilege  of  elect-  UnleM  ro 
ing  from  among  themselves  a  mayor  every  year;  that  by  particular  constitu-poaled  by  a 
tions  made  in  the  reigns  of  Queen  Elizabeth  and  King  James,  and  long  usage  f**'*®®^"®''* 
in  conformity  to  these  constitutions,  the  common  council  had  proposed  two  per-  ^^  ^^' 
sons  to  be  freemen,  of  whom  the  latter  was  chosen  one;  but  that   in  1681  a 
bye-law  was  made  repealing  all  former  bye-laws,  and  enacting  that  for  the  fu- 
ture elections  should  be  made  without  the  previous  nomination  of  a  particular 
numb'^r  ofcandidate.**.     The  Court  held  the  bye-law  in  1681  good,  and  that  it 
restored  the  constitution  to  its  primitive  state. 
3.   Lee  v.   Wallis.  H.   T.    17.j6    K.  B.   I   Keny.  292;  S    C.    Saycr  262. 

To  trespass  for  taking  and   coiivcrlliig  the    plaintiff's  goods,   the  defendant  However, 
pleaded,  that  tlie  inhabitants  of  the  town  of  G.  were  incorporated  by  a  charter  >*  ha«  been 
from  Queen  Elizabeth,  and  that  a  power  was  given  by  the  charter  of  making^*"?*'  *}®*^' 
bye. laws;  that  by  the  charter  certain  officers  called  wardens  were  to  be  elect-  byeluw**  * 
ed  out  of  the  inhabitants  at  larce;  that  a  bye-law  was  made,  whereby  it  was  restrainiMg 
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the  omnberorJjuncd  ihat  the  wardens  shall  be  elected  out  of  the  court  of  assistants;  that 
ofpenons,  ^y^^  court  ofassistants  are  elected  out  of  persons  who  have  served  certain  offi- 
wbom  an  e  ^^'^^  ^"^  ""*  ^"*  of  the  inhabitants  af  large;  that  a  penalty  of  10/.  wasinfiicted 
lection  is  to  ^>y  the  bye-law  upon  every  person  elected  warden  who  shall  refuse  to  execute 
be  made,    the  office;  and  a  power  is  gi«'en  of  levying,  and  in  case  it  be  not  paid  uponde- 
eannot  be    mand,  bv  distress  and   sale  of  tho  goods  disi mined;  that  the    plaintiff  being 
eastaioed.    elected  warden,  he  refused  to  take  upon  himself  the  oflice;  that  a  demand  wan 
made  of  the  penalty,  which  the  plaintiff  refused  to  pay;  and  that  the  goods  for 
the  converting  of  which  the  act  on  is  brought,   were  distrained  and  sold  to  sa* 
tisfy  the  penaly.     On  demurrer  to  this  plea,  the   question  was,  whether  the 
bye-law  was  legal  ?     Per  Cur.     This  byo-law  cannot  be  supported-     A  bye- 
law  to  restrain  thA  number  of  persons  out  of  whom  an  officer  may  be  elected  is 
not  good.     It  is  bnd  for  another  reason,  namely,  that  it  gives  a  power  ofaelling 
the  goods  distrained,  and  by  so  doing,  renders  the  distress  irreplevisable.     By 
the  ^W.Sf  M.  c.  5.  a  power  of  selling  the  goods  distrained  for  rent  in  arrear 
IS  given;  but  five  days  are  allowed  by  that  statute  (or  replevying  the  goods; 
whereas  under  this  byo-law  the  goods  may  be  sold  immediately  after  tbey  aro 
distrained. 

r  68«  ]  (<^  0  Of  if^  electors; 

I .  In  general. 
I.  Fludier  v.  Lombe.  H.  T.  1737.  K.  B.  Ca.  Temp  Hard.  307. 
Hobaeh'or  To  disqualify  several  of  the  plaintifT^s  votes,  it  was  proved  (hat  they  \^cre 
diera  abtfve' householders  of  houses  above  the  value  of  10/.  per  annam^  but  had  let-  part  oF 
the^vala0of|hei|.  houses  to  lodofors,  at  such  rents  as  reduced  their  rents  under  10/.  per  an- 
10/,  per  ^y,^.  i^u^j  ijjg  question  was,  whether  these  werelegal  voters  within  the  1 1  Geo. 
wbo^T  ''^-  ^^'  P^r  Cur.  These  persons  were  clearly  entitled  to  vote.  The  in- 
flcot  and  lottention  of  the  act  of  parliament  appears  to  be  to  provide  that  the  voters  be  free- 
bat  let  lodg  men  and  of  ability,  of  which  ability  it  has  appointed  two  evidences,  viz.  That 
ings,  which  they  shall  not  receive  alms;  and  that  (hey  shall  live  in  a  house  of  the  value  of 
(hereby  re  ]q|  ^  year;  and  it  was  a  reasonr-ble  thing  that  alms  people  should  be  exclud- 
reotTunder^^'  ^^^  ^^  admit  persons  whom  landlords  trust  with'  a  house  of  10/.  a  year  as 
10/.  a  jear,  persons  of  proper  abilities.  It  has  been  rightly  said,  that  a  lodger  was  never 
areocrapi  considered  as  an  occupier  of  a  house.  It  is  not  the  common  understanding  of 
era  of  hoosthe  word;  neither  the  house  nor  any  part  of  it,  can  be  properly  said  to  be  in 
M,  and  en  jJjq  tenure  or  occupation  of  the  lodger.  And  this  construction  will  answer  the 
Vote  ooder  »tt*ention  of  the  act  in  preventing  the  multiplying  votes;  for  though  a  iodffer 
the  Stat,  11  should  pay  rates,  yet  he  will  not  have  the  power  to  vote,  not  being  deemed  a 
Geo.  l.'at  householder  or  occupier;  lodgers  are  inmates,  and  suroly  the  taking  in  inmates 
the  election  docs  not  make  a  man  cease  to  be  in  the  occupation  of  his  house, 
of  co^or  2    Warden  v.  Rous.  T.  T   1742.  K   B.  7  Mod.  323. 

*'* j' u  *"*      ^"  *  mandamus  questioning  the  validity  of  an  election,  the  question*  was, 


orphi 

which  baa   er  to  pay,  be  deprived  of  voting  for  a  common-councilman? 

not  been  as      Per  Cur.     Until  a  demand,  a  rate  cannot  be  called  a  subsisting  tax.     Tb^ 

■Mied  isno  nQ   \    intended  to  confine  the  right  of  election  to  the  most  suhstantial,  as 

thih^rigbt**^  those  who  have  paid  their  rates  therein  named.     But  as  that  act  only  extend* 

of  voting.     *^  ^  subsisting  rate,  it  does  not  apply  to  this  case. 

3.  At^ptin  v.  Osborn.  T.  T.  )1'21.  1  Com.  243. 
And  the  This  was  an  action  on  the  case  in  which  the  plaintii'  declared  on  a  feigned 


qualified  to  ^*"M"®  x-oris  in  iiir  louni ,  oi   n..;  ana  upon  me  Cnai  it  appeai 
take  op       charter  granted  to  the  corporation  of  11.  on  the  14tb  of  March,  in  the  17th  of 
their  free     Eliz  the  election  of  maj'or  is.  to  be  on  the  'id  of  February  annually,  and  si  alt*- 
dom,  bot    q^is  major  ohierit  antefinnn  anni  proximo  die  post  noMam^  &f ,  and  a  new  ma- 
Idinitted"^*^^^  shall  be  elected  for  the  residue  of  the  year.  On  (he  9th  of  August,  Deed?, 
then  mayor,  died,  and  eodem  die  circHer  vndfcimam  horam.  the  horn  was  blowr*. 
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'which  was  the  usual  notice  of  summoning  the  Court,  and  the  officer  was  also   I  681  ] 


appointed  by  the  charter,  Oaburn  and  Austin  were  candidates,  and  the  election  ccrcmoor 
was  to  be  per  juraV  ei  communiial^. 


After  the  Court  was  assembled,  one  Lake  (who  at  a  former  Court  had  been 
ordered  to  be  admitted  to  his  freedom  upon  the  paying  a  fine  of  50s.)  paid  his 
fine  and  was  sworn  in  a  freeman,  and  took  the  oath  of  allegiance  and  suprcma* 
cy ;  and  then  the  other  officers  of  the  corporation  were  continued  and  sworn 
in,  and  then  Stokes,  the  mayor  said,  that  he  would  proceed  to  the  election  of  a 
new  mayor.  Some  persons  present  s«jd,  that  there  were  others  who  would 
Cake  up  their  freedom;  to  which  Stokes  replied,  that  he  would  not  do  any  busi- 
ness that  day  except  electing  a  new  mayor,  and  then  laid  down  his  mace,  and 
the  horn  was  blown  to  summon  the  freemen  to  4  he  election  of  a  mayor.  Then 
*I*.  B.,  G.  K.,  R.  K.,  S.,  and  R..  who  claimed  a  right  to  be  admitted  to  the  free- 
'dom  of  the  port  and  borough  of  H.  entered  the  Court,  and  demanded  their 
freedom,  and  tendered  1«.  .fj.  which  was  the  usual  fine  paid  for  admittance, 
and  prayed  to  bA  admitted,  but  Stokes  refused  them;  upon  which  those  six  per- 
sons declared  their  ydes  for  Austin,  and  were  excluded  the  Court. 

Tlie  right  to  the  freedom  was  by  birth,  by  marriage,  and  by  fine;  and  it  was 
allowed  that  6.  K.  had  a  right  to  his  freedom;  and  though  the  right  of  the 
others  was  ^controverted,  yet  by  a  verdict  found  the  same  day  upon  a  feigned 
issue  in  another  action  it  was  found  that  they  all  had  a  right  to  their  freedom. 

After  excluding  those  six  from  the  Court,  they  proceeded  to  the  election  of  a 
mayor,  and  there  were  24  votes  lor  the  defendant  Osborn,  and  '20  for  the  plain- 
tifiT  Austin,  besides  those  six  who  were  excluded;  so  that  if  those  six  were 
^ood  votes,  Austin  was  elected;  otherwise  Osborn  was  elected.  The  opinion 
of  the  Court  was  requested,  whether  those  six  ought  to  be  reckoned  good  votes? 

Per  Cur,  {EyrCj  J.  dissent,)  It  is'  not  necessary  for  us  to  consider  how 
Stokes  became  mayor;  for  the  only  question  here  is,  whether  those  rejected 
votes  ought  to  be  allowed?  And  we  are  of  opinion  that  the  exclusion  was  er- 
roneous, for  it  does  not  appear  that  there  was  any  doubt  of  their  right  to  be  ad- 
mitted freemen;  nor  that  the  mayor  gave  any  reason  as  a  ground  for  refusing 
4hem;  but  said,  that  he  would  do  no  more  business  that  day.  Then  if  they  had 
A  right  to  their  freedom,  the  tortious  refusing  of  the  mayor  to  admit  them  does 
not  make  their  votes  void,  for  admittance  is  only  a  ceremony  introduced,  and 
lised  for  more  order  and  regularity. 

2.  Btf  the  whole  body. 
Rex  V  OsBOURNE.  M.  T.  1803.  K.  B.  4  East,  32C. 

It  appeared  that  a  charter  had  been  granted  to  the  mayor  and  conmionalty ;  jj^^^  Jj 
that  it  directed  that  any  alderman  being  wanted,  the  rest  of  the  aldci-men  might    r  gg^  -i 
nominate  ttoo  burgessesy  for  the  choosing  of  one  of  them  as  alderman  by  the  ,.j-,.,^  ^j,J 
^commonalty  {per  communitatein).     An  alderman  was  elected  by  the  votes  of  election  of 
the  other  aldermen,  as  well  as  the  burgesses  at  large.     It  was  now  contended  an  alder 
that  the  word  comnKMUitti/ did  not  include  the   aldermen,  by  whom,  together  man Jom 
with  the  burgesses,  the  election  of  the  defendant  was  made,  but  was  confined  ^^""l^^-^^ 
to  the  burgesses  only ;  and  that,  inasmuch  a?  the  aldermen  jouicd  m  such  clec-tj,,^  ^f  ^^^ 
tion  with  the  burgesses,  who  were  alone,  as  was  contended,  entitled  to  vote  as  borgewes 
the  commonalty,  the  election  was  bad.  bj  the  rest 

Per  Cur.     The  aldermen,  we  think,  are  included  in  the  term  "  commonal-of  the  aider 
ty."     The  charter  directs  the  residue  of  the  aldermen  to  name  two  burgesses,  ^^^^^ 
that  one  of  them  might,  per  coinmatiilafem.  be  elected  an  alderman.     It  does  not  ^^nalty 
direct  two  of  the  commonalty  to  be' elected  by  the  commonalty,  no.  two  of  the  held,  that 
burgesses  to  be  elected  by  the  burgesses;  and  either  of  these  forms  of  cKpres-  the  word 
8ioi»  would  have  been  natural  enough  if  the  aldermen  had   been  meant  to  be  connnonal 
contradistinguished  and  excluded  by  such  contradistinction  froin  the  ^'ectmg  jy^'»J^^«««<» 
iKMly;  but  two  burgesses  (who  bore   under  that  denominati  ui  a  dirTcrcnt  cor- ^^^p^^^^ 
porate  character  from  the  aldermen)  to  bo  elected  by  the  community,  that  »« ^on. 
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atf  it  should  naturally  and  properly  seem,  by  a  body  composed  of  and  including 
both  the  alilennen  and  burgesses. 

:3.  Bif  (I  majtii'iiif. 
Where  a  1.   Rrx  v.  Bkm.rin(.kr.  T.  T/l79^i.  K.  B.  4T.  R  810. 

charter  of        j^^  plcadinjis  to  an  iiirormatii>n,  in  the   nature    of  a  tpio  wairatUo,  showed 
tilmXe'l^ts  ^^^^  "-hartors,  oiio  in  the  Otii  ofEiiz  and  another  of  the  4i'y  of  Eliz.,  whereby  «he 
thsit  ihc  bo  <^i»"^<^^^^  that  the  borough  of  Bodmin  should  consist  of  a  mayor  and.%  burges- 
dy  shall       ses,  and  a  cominon  clerk,  who  should,  out  of  12  burgesses,  every  year  elect  a 
consist  of  a  mayor  who  should  take  his  oaths  of  ollice  in  the  presence  of  the  last  mayor  and 
definite       the' .'^6  burgess  or  the  major  part  of  them;  and  that  the  mayor,  burgesses,  and 
and  ihilt  a    common  clerk,  or  the  major  pait  of  them,  should  clod  the  officers  of  the   bo- 
raajority  of '^*^"n*M  ^^^y  ^^^^^  giving  them  several  powers,  that,  if  it  should  happen  that  the 
that  num     otTicers,  &.C.  should  misbehave,  <r  commit  any  crime,  by   the   sentence  of  the 
bcr  sh.ill  e  mayor  and  3G  burgesses,  orthe'^major  part  of  them,  such  persons,  &c.  may  re- 
lect,  it  was  move.      It  appeared  there  were  only  24  burgesses  then  living  and  surviving, 
if*ihe"  ****^  ^^^  **^®*  ^^^^  defendant  was  elected  as  one  by  a  majority,  by  reason  whereof  ho 
poration'^be  <^l«'f"<><i  the  office,,  &.C.     On  the  question,  whether  a  majority  of  ihc  subsisting 
so  reduced  body  was  sufficient  to  form  the  election,  the  Court  said:  as  the  charter  of  in- 
as  thatsach  corporation  directed  that  it  should  consist  of  a  definite  number  of  members,   it 
definite        was  imjiossible  to  say  that  a  reduced  number  are  competent  to  do  the  several 
oaiiiber       ^^^^  ^^^  which  the  corporation  was  created;  and  that  all  acts  done  by  amajori- 
mdin  noe  ^^  ^*  the  corporators,  though  reduced  arc  valid.     And  that  point  is  supported 
lection  can  ^^7  *^®  case  of  Rex  v.  Varlo,  Cowp. '250.   wherein   Lord   Mansfield,  C.    J., 
be  had,       said:  the  distinction  is  extremely  well  fomided between  corporations  consisting 
[  683  ]  of  a  definite  and  an  indefinite  nuvliher:  in  the  latter,  amajor  part  of  those  who 
are  existing  at  the  time  is  comj^'fcnt  to  do  the  act;  but,  where  the  body  is  de- 
finite, as  in  this  cise,  there  must  be  a  major  part  of  the  whole  number;  there- 
fore this  rlrction  was  not  Irgal,  because  at  the  time  when  it  took  place  no  cor- 
_  porate  bodv,  cofisi^tcnt  with  the  charter  was  in  existence. 
2.   Ui:x  v,  DivovsinRf..  E.  T.  18i3.  K.  H.  1  B.  Sc   C.  G09;  S.  C.  3  D.  &.  R. 
S3;  S.  •  .  Uj  X  V.  \Vn  LY\;is.  '^  D.   &  R,  75;  S   C.  1  B.  Sf  C.  609. 
And  where      A  charter  began  by  ordaining  that  a  bur(>ugh  should  bo  a  free  borough,  and 
a  charter  or  ii^^l  fiQin  thencrlorth  for  ever  tiure  shonld  be  a  body  politic  and  corporate,   by 
in  case  of*^  ^^^  name  therein  mentioned;  and  that  from  thenceforth,  for  ever,  there  should 
vacancy,  ii*^®    *"  *^®   borough  of  21  of  their  own  honest  and  discreet   inhabitants,    who 
sheuld  be    should  be  helping  and  cssisting  to  the  mayor  in  all  causes  and  matters  touching 
lawful  for    the  borough.     A  certain  individual  was  afterwards  named  to  be  mayor,  and  24 
thu  ether     other  individuals  were  afterwards  named  to  be  the  first  capital  burgesses  and 
capital  bur  counsellors,  and  there  was  a   method  app(jinted   for  supplying  vacancies,  and 
fhai  time     ^^r^^i"   powers  were  vested  in  the  mayor  and  capital  burgesses.      The  char- 
surviving  or  ter  contained  two  clauses  for  supplying  vacancies  in  the  number  of  capital  bur- 
renmining,  gesses.     The  first  was  general,  applying  to  fill  cases  of  vacancy,  w^het.hcr   by 
or  the  great  death  or  removal,  the  scond  was  confined  to  cases  of  vacancy  occasioned  by 
cr  part  of^^  removal.     The  vacancy,  tipon  which  the  def<^ndant  was  elected,  was  occasion- 
the  mayor   ^^  *^-^  death,  and  his  election  was  therefore   under  the  firi^t  of  the  two  clauses, 
to  be  one,   which  was  as  fellows:  "  and  the  said  Queen,  by  her  letters  patent  for  herself, 
to  elect,      her  heirs,  and  successors,  did  will  and  g:ant  to  the  aforesaid  mayor  and  capi> 
&c.,  held,  tal  burgesses  of  the  bomugh  aforcFuid  ,  and  their  successors,  that  when  and  so 
that  an  elec  ofj^j,    gg,  j^  should  happen,  that  any  one  or  more  of  the  aforesaid  24  capital  bur- 
only*b*e"le    ^^^s*^-''?  "**  ^^^"nscllors  of  the   same  borough,  for  the  time  being,should  die  or 
gaily  madc^*^'^'^'  without  the  aforesaid  borough,  or  should  be  for  any  cause  removed  from 
at  an  aaseai  his  ofHce  of  capital  burgrss  aforesaid,  that  then  and  so  of!en   it  should   and 
biy  coo«i»t  might  he  lawful  to  the  other  capital  burgesses  of  the  aforesaid  borough,  at  (bat 
ing  of  a  ma  time  surviving  or  remaining,  or  the  greater  part  of  the  same,  of  whom  the  said 
i*!u\re  defin  ^^.*^"  ^^'^'^  wiHinsr,  that  the   mayor  for  the  time  b«Mng  should  be  one,  to  elect 
lie  body,     n'-minatc.  and  prel-^r  another  or  others  of  the  burgesses   of  the  borough  aforc- 

A  b\e-huv  cannot  exclude  an  integral  pari  of  iha  electors,  nor  impose  a  qualification 
inconsi.'sirnt  with  the  clMrtur  or  nr.''oniiect»"J  with  il;pir  corporate  charr.cter;  Rex  v.  Spen- 
cer, 3  Burr.  1S27. 
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said  into  the  place  or  places  of  him  or  thrm,  the  same  capita!  burgess  or  coun- 
sellor, capital  bur^^ossfes  or  counsellors^  »<>  hapeniiifi  lodie  o\  beremovetl;  and 
that  he  or  thev  so  elected  and  prefeircd,  haviutf  first  taken  a  corporal  oath  be- 
fore the  mayor  of  the  borough  aforesaid  for  the  limc  being,  should  be  of  the 
number  oftho  aforesaid  capital  burgesse.s  and  c  unsellors.  and  that  so  oHen  as 
the  case  should  happen."  L'pon  this  clause  it  was  contended  on  the  part  of 
the  defendant,  (hat  the  words  "  at  the  time  surviving  or  remain-ng.  or  the  grea- 
ter part  of  the  same,''  denoted  plainly,  tiiat  the  choice  might  h^^  made  at  an  as-, 
sembly,  consisting  oi  a  majority  of  the  number  actually  remaining  and  survi- 
ving at  the  time  of  the  vacancy  in  one  of  the  cases,  and  at  the  time  of  assem- 
bling in  the  other,  although  less  than  a  majority  of  the  entire  definite  number 
when  full  and  complete;  and  that  the  insertion  of  those  wods  distinguished  the  [  684  ] 
case  before  the  court  from  all  those  others  wherein  the  words  were  '*  for  the 
time  being."  On  the  other  hand,  it  was  urged  on  the  part  of  the  crown,  that 
those  words  "  then  surviving  and  remaining"  were  precisely  of  the  same  im- 
port and  meaning  as  the  other  words  /or  the  time  hrins:;  and  the  Court  were  of 
that  opinion,  observing '  this  charter,  like  all  other  instruments,  may  be  best 
expounded  by  itself  Besides,  no  reason  can  be  assigned  for  allowing  a  capi- 
tal burgess  to  be  chosen  by  a  less  number  of  persons  than  is  required  (or  the 
choice  of  other  corporate  officers,  with  reference  to-whom,  even  according  to 
the  cases  on  the  part  of  the  defendant,  and  his  arguments,  as  deduced  from 
other  parts  of  the  charter,  no  doubt  can  exist,  but  that  to  constitute  a  valid 
election,  a  majority  of  the  entire  body  of  Capital  burgesses  must  act,  which  is 
of  itself  sufficient  to  justifv  our  present  decision. 

See  4  T.  R.  810;  4  East,  17,  "294;  6  T.  R.  --iGS.  430. 
3.  Rex  v.  Mil*  En.  C.  T.   I79o,  K    B.  6  T.  R.  QOH,  S.  P.  Rex  v   Grimes. 

E.  T.   1770.  K.  B.  5  Burr.  2";0«.  S,  P.   Rex  v.  Vari.o.    E.  T.   1775. 

K.  B.   Cowp    '248,  S  P.  Rex  v  Monday.  E.  T.   1777    K.  B.  Cowp. 

580. 
A  statute  of  incorporation  enacted,  that  the  mayT  and  his  brethren  for  the  Aod  wher« 
time  being,  tfiat  then  of  times  past  had  been  mayors,  or  the  more  part  of  them,fach  tight 
sljuuld  name  and  choose  18  persons  I'l'tbe  most  wise,  discreet,  and  best-dispos- "  *?  *!?!?* 
ed  persons  of  the  inhabitants,  other  than  before  that  time  had  been  mayors  and  ^'^^l^rfty 
baili:  s,  which  said  persons  so  by  them  chosen  and  named,  and  the  said  niayor  of  ihe  defin 
and  his  brethren,  and  such  persons  qr  then  should  have  been  mayors  and  bail-  ite  body,  a 
iffs.  «>r  the  more  port  of  them,  should  have  and  make  yearly  election  of  mayors  majority  of 
and  bailiffs,  &c.     The  corporation  being  reduced  to  19,  the  question  was,  whe-  *^*'  ^^y 
ther  that  body  was  eanable  of  performing?  its  functions  agreeably  to  the  4  H.  j"""*^*®** 
7.     The  Court  said:  there  can  be  no  doubt,  but  that  the  intention  of  the  legis-  ^^  ^^^^^  ^^^ 
ature  was  that  there  should  be  a  lody  of  iS  persons  in  this  corporatim,  to  be  teod  rach 
chosen  by  the  mayor,  S^c.     Then,  as  the  election  is  to  be  made  by  the  assf^m- election, 
bly  thus  constituted,  it  is  necessary  thai  a  major  part  of  that  assembly  should 
concur  in  the  election.     The  distinction  between  those  cases  where  a  corpo- 
rate act  is  to  be  done  by  a  definite  number,  and  those  where  by  an  indefinite 
body,  has  been  established  in  a  variety  of  cases,  which  shows,   that  where 
there  is  a  definite  body  in  a  corporation,  a  mnjority  of  that  definite  body  must 
not  only  exist  at  the  time  when  any  act  is  to  be  done  by  them,  but  a  majority 
of  that  body  must  attend  the  assembly  where  such  act  is  done.      Now  in  this 
case  the  definite  body  of  48  did  not  exist  in  its  majority  when  the  defendant's 
election  took  place,  it  having  been  then  reduced  to  the  number  of  19.  We  are, 
therefore,  bound  lo  say,  that  the  defendant's  election  cannot  be  supported,  and 
that  there  is  an  end  of  this  corporation.     One  of  the  integral  parts  of  the  cor- 
poration failing,  the  whole  failed.  The  framers  of  this  corporation  could  never 
have  intended  that  it  should  be  in  the  power  of  the  corporation  to  reduce  one 
of  its  integral  members,  because  that  would  be  altering  the  governing  power 
meant  to  be  constituted. 

4.  By  a  select  body.  \  685  ']  . 

1.  Rex  V.  AsHWELL.  H.  T.   18l6    K.  B.   l<2'East,  ^.  S.  P.  Rex  v.  Bird 

H.T.  1811.  K.  B.   13  East,  367. 
T*^  this  case,  it  appeared,  that  the  charter  gave  the  right  of  electing  an  al- 
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A  bve-lmw  derman  to  the  mayor  and  burgesses   at  large,  fVom  themselves.     A  bye-law 
coofiDiog     Btated  to  have  been  made  in  i577,  by  the  then  mayound  burgesfles,  but  not 
the  privi  ^  extant  in  writing,  re»trainer1  the  right  of  electing  to  the  mayor  and  certain  of 
lioD  lo  a  ae*^®  biirgesj'es  o    the  touu,  viz    the  recorder,  aldermen,  coroners,  commcm* 
lect  body     counc.itmen,  and  such  of  iha  burgesses  of  the  said  town  as  had  served  or  did 
of  a  corpora  serve  the  office  of  chamberlain  or  sheriff  of  the  said  town,  and  called  the  Itv- 
tioo,  in       et^j  or  cioa/Zimi^  bttrfresaes  for  the  time  being,  or  S0  many  €f  theui  a»  shmild  be 
whom  the   ^„^^  rtMcni6/fcit  for  that  purpose;  whereof  the  mayor  to  be  one,  or  the  major 
l^merlv'    P***^^  ^^  them.     The  question  before  the  Court  was,  whether  this  was  a  rc«- 
TMted,  can  sonable  and  valid  bye-law.     Per  Cur.     We  see  nothing  unreaaonable  or  ille-  . 
not  be  im    gal  in  this  bye-law.     It  does  not  give  the  right  of  election  to  those  who  had 
pagned  in    no  right  before.     It   does  not  dispense   with  the  attendance   of  any  persons 
the  abMoee  ^hom  the  charter  expressly  requires  to  attend,  but  merely,  to  avoid   popular 
t^ih  ^^^''^"sion,  the  corporation  made  a  bye-law,  that  the  election  of  aldermen 
iDterasti      should  be  made  by  a  certain  description  of  their  own  body.     Then  the  circam- 
of  the         stance,  that  for  nearly  240  years  no  inconvenience  has  been  found  to  result 
bod  J  at      from  it  is  a  strong  argument  to  show  that  no  inconvenience  is  likely  to  result 
large.*        from  it,  and  therefore  to  show^hat  it  is  not  unreasonable. 

2.  Rexv.  Bird.  H.  T.  1811.  K.  B.  IS  East,  367. 
Bot  the  cor  "^  bye-law,  which  conferred  the  right  of  election  on  a  select  body  of  the 
poratioo  corporation  was  objected  to,  inasmuch  as  it  purported  to  give  a  right  to  the  re- 
cannot  corder  to  concur  in  elections,  though  he  were  not  an  iddemnan  or  burgess, 
delegate  and  that,  though  a  bye-law  might  narrow  the  number  of  electors,  it  could  not 
snch  power  giy^  ^  voice  in  the  election  to  any  person  to  whom  a  voice  was  not  i.*iven  by 
stranjier*  ^^^  constitution  of  the  borough.  The  Court  inunediately  gave  their  opinion, 
^  '*     that  this  was  a  valid  objection 

3.  Rex  v.  Thornton.    M.  T.   1803.    K.  B.  4  East,  294;   8.  C.     1  SmUh'a 

Rep.  109. 
However^        A  charter  provided,  that  there  should  be  two  bailifls,  a  senior  and  a  junior 
where  a      bailiff,  and  {"2  aldermen.     The  charter  then  named  the  first  senior  bailiff  and 
i^d'ih     ^"^  junior  baili'V,  and  directed  that  they  should  continue  in  their  offices  until, 
fatare  elec  ^^-'  '"^  ^^^^  thence  until  two  other  of  the  burgesses  should  be  in  due  man- 
tioa  of  a     ner  elected,  perfected,  and  sworn,  according  to  the  provision  afterwards  men- 
senior  bai    tioned.     The  charter  then  went  on  to  appoint  aldermen  for  the  town,  in  a  cer* 
I  686  I    tain  manner      It  then  directed  the  modo  in  future  of  electing  the  two  bailifis, 
lifi*(aAer     and  provided  that  the  election  of  the  senior  bailiff  should  be  made  of  one  of 
the  first  ap  ^y^^  aldermen       The  defendant,  against  whom  an  information,  in  the  nature  of 
Sf  two*bai  *  ^^  wari'anlo  had  been  exhibited,  had  been  elected  senior  bailift*.     The  ob- 
lift,  and     jection  turned  on  the  question;  of  what  was  constituted  a  good  corporate  as- 
twelTe  al     sembly  of  bailiffs  and  aldermen  competent  in  point  of  number,  that  is,  in  re- 
dermen,)     spect  of  the  majority,  which  was   required  by  the  charter  above,  allowed  to 
to  be  made  make  an  election  ol  senior  bailiff     It  was  contended  on  the  part  of  the  crowo, 
^^aider     ****'  ^^^  number  was  !3,  of  whom  the  senior  bailiff  was  one,  and  that  there 
men  it       ought  to  be  seven  aldermen  present  in  order  to  constitute  a  majority  of  12  al- 
maetbeta  dermen  besides  the  senior  l>ailifl\  and  it  was  observed,  that  such  must  havo 
ken  to        been  the  case  at  (he  lirst  election  of  a  senior  bailiff  next  after  the  grant  of  the 
mean  that  charter,  because  the  crown,  having  by  the  charter  appointed  a  junior  and  a 
aho'^  h      'senior  baili ',  then  directs  the  election  of  12  burgesses  to  be  aldermen,  so  that 
only  eloTon  ^^  ^^^  "^^^  charter  day  ailei*  granting  the  charter,  there  must  have  been  12  aK 
acting  offi    <lormen  besides  the  two  bailiffs,  and  of  course  seven  aldermen  would  have 
cient  alder  been  necessary  at  that  assembly  to  represent  the  t>ody  of  aldermen.     To  thia 
men  apart   it  was  answered,  on  the  part  of  the  defendant,   that  the  charter  having  namad 
from  tlM     iiie  senior  bailiff  before  the  appointment  of  any  aldermen  in  the  corporation, 
Hff  ^who"'   such  senior  bailiff  so  appointed,  was  not  an  alderman,  and  the  charter  having 
vrn^  sl^o  2Q  directed  that  12  persons  onlv  should  be  elected  «ldermen,  and  that  in  future 

alderman,        *  With  respect  to  the  eleetora,  though  a  bye-law  restraining  their  nomber  may  be  aood^ 
and,  conse  yet  that  restraint  mnst  be   writbin  certain  limtiationa.     It  oannot  strike  off  an  integral  part 
qnently,       of  the  electors,  nor  iraotfer  the  right  of  election  from  one  body  at  large  to  a  select  nnmbar 
independent  of  thai  b>dy;  see  4  Co.  78;  Jenk.  278. 
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the  seoior  bailUf  should  be  elected  out  of  the  aldermen,  that  there  has  of  right  tlut  «x  al 
been  only  1 1  aldermen  besides  the  senior  bailiff  ever  since  the  first  charter  dwm^n 
day,  for  the  election  of  batli  t's  next  after  the  grant  of  the  charter;  in  whirb  !^*|J*  *  ™ 
case,  six  being  the  majority  of  II,  the  body  of  aldermen  was  duly  represent- |J^'j-^^i^ 
ed  by  its  majority  at  the  election  in  question.     The  Court  agreed  in  what  wasnii  part, 
last  urged,   and  said :  in  providing  that  the  senior  bailiff  shall  be  elected  out 
of  the  aldermen,  the  charter  prevents  the  possibility  of  there  ever  being  13 
aldermen  substantively  and  distinctively  acting  as  such  apart  from  any  other 
corporate  character  after  the  first  year;  because,  after  the  first  year  the  sen- 
ior bailiff  was  to  be  elected  out  of  the  aldermen,  being  12  in  number,  there 
wouldy  of  course,  be  only  1 1  aldermen  left  to  perform  the  proper  functions  of 
aldermen. 

5.  Bv  remaining  mersihem  of  a  tl^nUe  body. 
Rex  v.  Hotte    M.  T.   1795.  K.  B.  6T.  R.  430.  The  power 

Gram  pound  is  a  borough  by  prescription,  consisting  of  a  recorder,  nine  ^'' •^•®J*®" 
burgesses,  one  of  whom  hath  always  been  mayor,  a  town  clerk,  and  an  '"<*®^"  J^^i„  ihe*'* 
nite  number  of  frecmc.«.     The  defendant  having  been  elected  by  the  mayor  f^^^^gj^ 
and  three  burgesses,  a  motion  was  miHf  for  a  quo  wu^aTito,  whrn  it  appeared  m^imben  of 
that  several  instances  had  occurred  where  live  hsd  met  and  elect «*d,  and  that  a  definite 
such  elections  had  been  acquiesced  in.     Per  Cur.     Conlemporanrous  usage  *»"dy  of  the 
is  admissible  to  control  an  ambiguous  charter,  but  here  there  is  no  charter^,  ^P^?^^ 
though  an  uniform  usage  for  40  years  is  laid  before  us,  and  such  prescriptive  J^'^e^;" 
usage  is  evidence  of  a  charter  conferring  such  a  right  of  election  on  the  ma-    r  ^37  1 
jority  of  the  existing  burgesses,  and  a  different  decision  would  overturn  the  good  evi 
constitution  of  many  prescriptive  corporations.  dence  of 

6.    Where  pari  only  consent  and  ike  dissefUera  leave  (lie  room,  and  where  an  election  '^cb  a  ehar 

takes  place  after  the  diswhUion  of  the  nssemhh.  ^^^' 

I.  Rexv.  CouRTEXAY.  H  T.  1808    K  B.  9  East,  246. 
The  defendant  was  elected  free  burgess  on  the  l$t  of  October,  1804;  from  where  tt 
that  time  to  the  1 8th  of  Dec.   1806,  he  did  not  appear  to  have  been  sworn  in.  member,  af 
On  that  day,  when  the  mayor,  justice,  and  aldermen,  being  the  two  quorum  ter  protest 
officers,  and  six  out  of  the  seven  aldermen  were  assembled,  in  obedience  to  a  ^^  agftioet 
nuindamus  of  this  Court  to  elect  an  alderman  in  the  place  of  one  who  was  ^^^  ™^'' 
dead,  the  mayor  having  before  that  time  said,  that  the  meeting  was  for  the  sole  pounded, 
purpose  of  electing  an  alderman,  (but  when  and  to  whom*  and  whether  to  any  qoite  the  as 
of  the  aldermen  or  not  he  had  so  said,  and  whether  at  or  before  the  time  ofaembly  be 
such  their  a^isembling,   any  of  the  aldermen  knew  him  to  have  S9  said,   0'"^''*'®A"'. 
whether  after  having  so  said  he  might  not  have  so  declared  to  the  contrary,  ca"^><!^'  J"® 
does  not  appear)  but  the  mayor  having  at  some  time  before  the  meeting  said  ^^^^  ^  -f 
to  somebody,  that  the  meeting  was  for  the  sole  purpose  of  doing  the  act  re- he  bad  nev 
quired  by  tKe  mandamus  to  be  done,  all  the  existing  aldermen  being  assembled,  er  been 
and  the  whole  of  the  body  under  the  charter  except  the  only  <ne  whose   va-  present, 
cancy  was  then  to  bo  filled  up,  upon  the  defendant's  offering  himself  to  be 
sworn  in;  three   aldermen  out  of  the  six  present  protesfed  against  the  doing 
any  thing  at  that  meeting  except  the  business  required  by  the  mandamus. 
Whereupon,  after  one  of  the  three  had  withdrawn,  and  before  the  other  two 
had  withdrawn,  and  whilst  fire  out  of  seven,  (the  whole  bodv^  and  five  out  of 
the  existing  number  of  six,  who  had  all  met  and  st  II  continued  together 
(though  two  were  in  the  act  of  departingN  he  was  sworn  in,  such  previous  pro- 
test of  three  of  the  six  notwithstanding.     Under  these  circumstances  it  was 
objectfFd,  that  the  defendant  had  not  been  sw^om  in  before  the  mayor,  justice 
fltid  aldermen,  or  the  major  part  of  them  as  required  bv  the  charter.     Per 
Gur.     h  cannot  be  disputed,  but  that  the  number  and   description  of  persons 
assembled  were  competent  to  have  sworn  in  the  defendant,  if  they  had  chosen 
80  to  do;  and  it  is  equally  clear,  that  this  Court  would,  upon  their  refusal  to 
swear  him  in,  have  by  mandamm  compelled   precisely  the  same  body  as  was 
then  assembled  to  have  met  again  for  the  verv  purpose   of  swearing  him  in, 
and  of  thereby  rendering  him  a  complete  burgess.     Rut   even  admitting  that 
the  asssent  of  all  was  ncccsstirv.  where  the  act,  as  in  this  case  is  merely  roin- 
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tsferial.  it  is  to  bo  remembered  that  the  protest  was  r>nly  a  significatioD  of 
what  he  meant  Jo  Ho,  'laiiiely,  tn  vote  against  the  swearing  .n  or  rhe  detend- 
ant  whenever  it  was  pro»>«»sed  to  be  dne,  but  which  he  went  away  without 
doing.  To  make  his  opposition  effectual,  he  should  have  stayed  and  voted  a- 
gainst  the  art;  fv)r  on  his  retiring  three  befbame  a'majority  of  tiie  five  who  re- 
mained. See  1  Barnard, ^80;  2  Burr.  lOil. 
I  683  T  2.  Rex  v.  G\boria\.  E  T.   1809.  K,  B.   11  East, 77. 

Bat  it  19  im  The  mayor  presided  at  a  corporate  meeting  for  the  election  of  hia  succes- 
pofltiible  to  gQ|,  ^  question  arose  upon  the  right  of  a  voter,  on  which  the  mayor,  as  pre- 
Bapport  the  g| jj^g  officer,  decided  by  rejecting  the  voter,  and  there  upon  the  remaining 
a  corporate  ^^^^^  being  equal,  he  declared  the  same,  and  that  no  election  could  be  made, 
officer,  and  thereupon  ordered  the  meeting  to  be  dissolved.  No  objection  was  made 
which  iH  at  the  time,  nor  any  notice  given  to  the  electors  present  that  any  of  them  in- 
proceeded  tended  to  proceed  in  the  election,  notwithstanding  the  .decision  (which  turned 
in  by  '^.P'j'^out  to  be  erroneous ^,  but  at^er  suflTering  the  mayor  and  many  of  the  feeemen 
electors  ^  ^^  depart  with<mt  notice,  the  rest  who  remained  together  proceeded  to  coni- 
who  re  pletc  the  election,  under  the  presidency  of  the  next  in  place  and  order  to  the 
main  be  mavor,  who  at  iirst  superintended  the  proceedings  of  the  meeting.  Under 
hind  afier  these  circumstances  an  iniormation  had  beenfiled,  calling  upon  the  party^  eJect- 
tbe  real  are  ^^  ^^  mayor  to  show  by  what  authority  he  claimed  to  hold  the  office.  The 
fn  conae**^*  Court  gave  judgment  of  ounter,  and  said:  assuming  it  to  be  clear  that  an  elec- 
qneace  of  ^i<>"  began  under  one  presiding  officer,  could  be  completed  by  such  choice 
a  diMola  made  under  another  after  the  departure  of  the  first  and  the  breaking  up  ot  tho 
tioo  of  (he  meeting,  as  far  as  depended  upon  the  act  of  the  first  presiding  officer;  the 
aMembly.  question  still  remains,  whether  the  election  of  the  defendant,  under  the  cir- 
Do^biec  cumstances  which  took  place  on  this  occasion,  can  be  supported.  Now  an 
tion  was  assembly  was  regularly  convened  for  the  purpose  of  nominating  and  electing 
made  at  the  ^  new  mayor,  over  which  the  then  mayor  presided.  But  the  business  which 
time.  began   under  that   mayor  had  been,   according  to  the  facts  disclosed,  ended. 

What  was  therefore  afterwards  done  was  net  a  continuation  of  the  business 
before  the  mayor,  but  an  attempt  to  continue  that  which  had  been  concluded. 
The  next  in  place  and  order  f)residing  was  therefore  of  no  avail;  an  election 
so  conducted  was  in  fear  of  those  who  went  away;  those  who  objected  to  the 
dissolution  of  the  assembly  ought  to  have  gjven  notice  that  they  should  re- 
main notwithstanding,  and  still  proceed  with  the  election.  See  Rep.  Temp. 
Hard.  ^3-27;  8  East,  39!2;   10  id.  211 ;  1  Barnard,  385. 

7,   Of  the  Castins:  rote. 
*«»*»«»*>  1,  A-voN.  E.  T.    1702*.  KB.  7  Mod.  1^2. 

uMse  ^  ""      ^^^  Holt,  C.  J.     Without  a  particular  usage  the  mayor  of  a  corporation 

®  *         has  not  a  casting  vote, 
themyor'  2.  Avon.   M.  T.    1773    K.  B.   Lofft,3l5. 

has  no  cast  Per  Lord  Mansfield,  C.  J  I  think  the  mayor  has  no  casting  vote,  1>ut 
ing  vote,     must  support  his  claim  by  charter. 

[  <>89  ]  3.  Rex  v.  Givever.  T-  T.  I7;16.   K.  B.  6  T.  R.  732. 

And  a  bye-  A  charter,  af\er  giving  the  bailiffs  and  aldermen^  or  a  major  parf  of  ihem^ 
t  Ih**^'"^  power  to  choose  and  nominate  yearly,  one  of  the  aldermen  to  be  seinior  bailiff 
dent  of*a^*  of  the  town  for  the  year  ensuing;,  authorized  the  bailiffs  and  aldermen^  or  ike  ma- 
seleci  bodyi^pf"*'  of  them  ^  to  make  bye-law?  for  the  better  government  of  tho  town;  so 
a  casting  nevertheless,  that  such,  &c.  should  be  reasonable,  and  not  repugnant  or  con- 
Toi^,  in       tran^  to  the  law  of  this  kintrdom. 

case  of  an  X|,e  aldermen  and  bailifirt  in  pursuance  of  this  charter,  made  a  bye-law,  or- 
r3i«,  °  daining,  that,  if  af  any  election  of  bailifTs  or  other  officer,  the  voices  shtmld  bt 
where,  by  ^9^^  then  the  srnior  bailiff  for  the  time  being;  shmdd  have  tly  castins:  ^ote.  The 
the  charter,  defendant  having  been  elected  as  directed  by  this  bye-law,  the  question  was, 
the  election  whether  this  bye-law  was  aiilhorised  by  the  charter?  And  the  Court  were  of 
ii  to  be  by  opinion,  that  it  could  not  be  supported,  inasmuch  as  a  corporation  cannot  make 

lty,b*ine  ^y^*!^^  ^^"*'">' ^°  ^*^®  ^""^^'*"^*""  "^***®  ^*'*'*^^'"'  ^^^  *^^'"®  **^®^®  persons, 
g^l*  not  liking  the  mode  of  election  given  to  them  by  their  charter,  choose  to  give 

a  double  vote  to  the  senior  bailiff;  nay,  the  bve-law  amounts  to  this,  that  when 
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there  's  an  equality  of  voles,  instead  of  the  election  being  made  by  the  ma  jo.  i- 
ty,  the  seni.ir  bailiff  shall  nominate  his  successor  j  by  the  same  rule  they  niU;l:l 
have  gone  farther,  and  given  six  or  any  other  number  of  votes  to  each  of  t!io 
bailiffs,  and  such  a  bye-law  would  have  the  foundation  for  its  support  as  Mic 
present.  Consequently  we  are  of  opinion  that  the  election  was  void,  and*t!.o 
defendant  must  be  ousted. 

8.    Where  the  pnviiep:e  ofehciion  is  in  one  body^  and  approbation  in  anoihcr. 
Reoina  v.  Mator  of  Norwich.  K  T.  1705.  K.  B.  2  Ld.  Raym.  1244;  S  C. 

2  Salk.  436. 

Per  Cur.  The  privilege  of  election  may  be  in  one  body,  and  the  right  of 
approbation  in  another;  thus,  the  privilege  of  election  to  the  office  of  alder  hi  (^n 
in  London  and  in  Norwich,  is  in  the  ward,  and  that  of  approbation  in  the  nuv- ...  ^ 


tn  :  y  ,\ 

on*'  i' 


or  and  aldermen,  but  if  mayor  and  aldermen  reject  without  reason  one  chose  i!  b.i: 

by  the  ward,  a  peremptory  mandarnxu  will  be  granted  to  admit  him.  d>. .:.  .    ^r 

(d  1 )   0?  Ike  attendance  of  particular  officers, 
1.  Rex  v.  Bullcr.  E.  T.  1807.  K.  B.  8  East,  389,     S.  P  Machell  v.  X:  - 

VINSON.  E.  T.  10  G.  1.  K  B   11  East,  84.  n.     S.  P.  Rex  v.  Willi a::s.  --        "    ' 
M.  T.  1813.  K.  B.  2  M.  &  S.  141.  }  \ 

By  the  terms  of  a  charter,  the  old  mayor  was  to  preside  at  the  eleclitn  cfj^".'.* '. 
the  new  one.     In  the  present  case,  the  may6r  presided  at  the  meeting  ol'  I'.r  [/ 
elective  assembly,  but  departed  before  any  election  was  made.     It  was  cor.-  \   (v\-t   * 
tended,  that  the  elective  assembly  having  been  once  legally  constituted  fur  (he  .<:c . ' 
purpose  of  the  election,  and  the  election  having  begun,  the  assembly  continued  mu 
competent  for  that  purpose  till  the  election  was  completed,  notwithstanding  the  I-  ^ 
departure  of  the  mayor  in  the  mean  time.     But  the  Court  were  of  opinion  ihat  ^JJ°  '. 
it  was  necessary  for  the  mayor  to  be  present  during  the  whole  period  of  the  ^^\ 
election,  uutillt  was  completed.     See  1  Barnard,  385.  pi  -^ 

2.  Cotton  v.  Davies.  E.  T.  1718.  K.  B.  1  Stra.  53. 

On  '^  he  was  not  elected"  returned  to  a  mandanws  to  swear  the  plaint  iiP  a  1^> 
capital  burgess  of  Denbigh,  the  jury  found  a  special  verdict,  that  by  the  char-  ^}]^*'  , 
ters  there  are  to  be  two  bailiffs,  two  aldermen,  and  25  capital  burgesses;  and  ^'.J. 
the  direction  how  the  capital  burgesses  are  to  be  elected,  is  in  these  words:  f.^^!. 
**  And  if  it  happen  any  ot  the  said  capital  burgesses  die,  or  be  removed,  then  It  do. - 
shall  and  may  be  lawful  for  the  bailiffs,  aldermen,  and  capital  burgesses  for  the  r.);;«- 
time  being,  or  the  major  part  of  them,  to  elect  another."     That  on  the  2'4lh  of^'^  ' 
Juae,  George  I.  there  was  a  vacancy  by  the  death  of  J.  J  ,  and  on  Miclmcl- 1,^^': ' 

mas  day  following,  the  bailiffs,  aldermen,  and  burgesses  met  and  proceeded  to  ' 

election:  that  the  two  bailiffs,  and  the  major  part  of  the  capital  burge8t»es  gavo  . 
their  votes  for  the  plaintiff,  and  the  two  aldermen  and  the  residue  of  the  c-npi^ 
tal  burgesses  voted  for  another.     The  Court  said:  in  this  case  there  is  notliing 
required,  but  the  presence  of  one  bailiff  and  one  alderman  at  every  election, 
and  they  have  no  negative  voices.     A  peremptory  mandamus  was  granted. 

(e})Cf  the  day  ofdection. 
1.  Rexv,  Treqont.  E  T.  17';>4.  K.  B.  8  Mod.  159.  S.  P.  Rex  v.  Bon-nif.ii 
OP  Abingdon.  M  T.  1699.  K.  B.   12  Mod.  308;  S.  C   Carth.  4&J;  S. 
C.   1  Ld  Raym.  559;  S.  C.  Hoh,440;  S.  C.  1  Salk.  481. 

The  borough  of  Tregony  was  incorporated,  by  letters  patent  of  King  JaniG.  Pre      -    ^ 

I.  by  which  it  was  provided,  that  the  mayor  and  burgesses  should  for  ever  rS-'^'*^ 
ter  proceed  to  elect  a  new  mayor,  on  the  Tv  sdaif  next  af^er  Michaebnai-da:;, ^^^'-^  ' 
every  year.  The  question  was,  whether  where  a  certain  day  is  appointed  by  ^jj..  .|;'*,. 
the  charter  for  the  election,  and  that  day  is  past,  they  can  elect  on  any  other  v7a«  u-.  • 
day  in  that  year;  and  the  Court  *vere  of  opinion  they  could  not,  unless  on  the  on  n.*  • 
death  or  removal  of  the  mayor  in  being;  for  it  they  should  elect  on  any  day.  it !''»-  '  ' 
would  not  be  according  to  ihe  authority  given  by  the  charter.  •  \c  u    • 

•  By  11  Geo.  1,  c.  4,  if  in  aoy  city,  boroagli,  or  town  corporate  in  England,  Wni."?,  «n<l  an> 
Berwick,  no  election  shall  be  made  of  the  mayor,  bailiff,  or  chief  officer,  on  the  d  j>%  ordn\. 
within  the  time   appointed  by  charter  or  usage,  or  if  snch  election  being  made  ehall  ::irrr- 
wards  become  void,  the  corporation  shall  not  be  diesoWed;  bat  where  no  election  s!i  <)!  be 
made,  the  membera  of  each  citv,  &c.,  having  a  right  to  vote,  or  be  present,  or  do  rn;-  t  j- 
VOL.  VI.  61 


4JBE  CORPOttATION .— Temporal-^grestUe. 

r  69t  I   e,  Rsx  V.  Pole.  H.T.   1735.  K.  B.  7  Mod.  194;  S.  C.  Ca.  Teaip.  Hard. 

Aid  ereil  ^33;  S.  C.  2  Barnard,  93.  . 

gioee  the  Qn  a  qvo  warranfo,  it  appeared  by  the  cirarter,  the  election  was  to  be  on  bt. 
11  Geo.  1,  Luke's  day,  being  the  1 8th  of  October,  and  no  provision  was  made  for  holding 
I  /  .hY-.  over.  On  the  !  8th  of  October  the  corporation  met  and  proceeded  to  the  elec- 
U^tioa  to  tion,  but  before  the  poll  was  ended  the  mayor  adjourned  the  election  to  the 
be  on  a  cor  following  day,  when  a  new  mayor  was  elected.  It  was  objected  that  there  be- 
taio  day,  jng  no  provision  by  the  charter  for  the  mayor  to  hold  over,  his  functions  had 
without  ceased,  and  therefore  an  election  after  such  a  time  was  void;  to  which  it  was 
mn»  power  j^^^  that  the  11  George  K  was  passed  to  remedy  such  inoonvenience.  But 
JTer,  the      the  Court  held  that  the  case  was  nof  within  the  act,  and  that  the  election  of  the 

poll  eaonotnew  mayor  was  void.  m  t* 

beadjoora  3.  Rex  v.  txxeMator,  Burgesses,  .\xd  Go^imonaltt  of  CiaMARTHEN.  1.1. 
•d.  1813    K.  B.  1  M.&S.  697. 

A  charter  ofincorporation,  after  ordaining  who  should  be  entitled  to  the 
burgesses,  directed  that  they  should  make  application  for  that  purpose  to  the 
B«t  where  mayor  and  commonalty  <m  a  day  certain  in  each  year,  and  at  no  other  time, 
a  charter  j^^d  then  make  due  and  legal  proof  of  their  qualifications.  A.  and  B.  ckim- 
cla^s  to  iog  ^o  ^^  admitted  burgesses,  made  appFication  to  the  mayor  and  commonalty 
the  privi  on  the  charter  day,  and  olfered  to  make  due  andlegar  proof  of  Iheir  quaJi^ca- 
lege  of  be,  tions;  were  ftot  heard  nor  their  proofs  received,  on  account  of  the  time  having 
ing  elected  Y^^en,  spent  in  other  business.  The  Court  granted  a  maiidamiis  to  the  mayor 
bargeeseeto  ^^^^  commonaUy,  to  enter  an  adjournment  to  a  subsequent  day,  and  then  to 
on  ^dav  ^^^^  *  meeting,  and  receive  and  examine  such  proofs,"  &c  A  return  was 
ee^tain  made  to  such  mandamus^  that  it  was  impossible  for  A.  and  B.  before  the  explra- 
and  atno^  tion  of  the  charter  day  to  make  due  and  legal  proof,  4rc.  according  to  the  in- 
I  S92  I  tent  of  the  charter,  by  reason  of  the  day  being  consumed  in  the  necessary  bu- 
0thertime  ;^\nesB  of  the  borough;  and  that  the  mayor  and  commonalty  were  not  autho.- 
•il/^^h  "^  ized  to  hear  such  pro  )fs  on  any  other  than  the  charter-day,  ^'c.  They  now 
Toth^Va  quashed  such  return,  for  the  reasons  that  may  be  collected  from  the  following 
sinesi  pre  observations  made  by  them.  The  return  made  would  be  bad,  supposing  even 
vented  the  that  the  construction  of  the  charter  could  be,  that  no  adjournment  could  oa 
bearing  of  any  account  be  permitted;  because,  in  that  case,  it  ought  to  have  stated  that 
each  appli  ^jj^  corporate  body  met  at  the  earliest  period  of  the  day,  and  to  have  account- 
^ij'^"*  ed  for  every  moment  of  the  day;  and  that  they  did  no  other  than  necessary  bu- 
made  that  siness,  and  such  as  was  required  to  be  done  on  that  day.  But  wc  have  no  dif-* 
the  anem  ficulty  in  saying,  that  the  construction  which  is  set  forth  in  the  return  cannot 
bl^  might,  be  sustained;  for  it  seems  to  us,  from  the  very  natu.c  of  thiai  case,  to  be  abso- 
adjoam  a«  eeflsary  act  at  such  election,  shall  asBemble  in  the  town-ball  or  osnal  place  of  meeting,  oa 
***  f^  the  day  next  af\er  toe  .expiration  ot  the  time  within  which  election  ought  lo  have  boon  madf, 
^n'  r  vnloM  such  day  be  Sundy,  and  then  on  Monday  following,  between  10  a.  m.  and  2  p,  m«» 

all  ciaiuie  ^^^^  proceed  to  the  olection  of  a  mayor,  &c.  and  Jo  every  net  neceaiiary  to  completing  irach 
^'d  i*  flection;  and  if  upon  such  day  of  mooting  hereby  appointed,  the  mayor,  or  other  offioer» 
poiea  0  .  yg^Q  ought  to  have  held  the  Court,  shall  be  absent,  (lien  such  other  person,  having  a  right 
to  vote,  being  the  nearest  then  present,  shall  hold  the  Court,  and  have  the  same  power  as 
belongs  to  the  mayor,  &c,;  sec.  I.  By  sec.  2,  if  in  any  city,  Blc,  no  election  be  made  of 
the-mayor,  tfc,  on  the  day,  or  within  the  time  appointed  by  charter  oroaage,  and  no  elec- 
tion is  made  pursuant  lo  sec.  1.  or  if  such  election  being  made  shall  aAerwards  become 
void»  the  Court  of  K.  B.,  on  motion,  moy  award  a  mandamtia,  requiring  the  members  of 
such  city,  he.  having  a  right  to  vote,  to  <issemble  themselves  on  a  diay  and  time  prefixed  io 
such  writ,  and  to  proceed  to  election,  or  to  signify  to  the  Court  good  cause  to  the  contrary; 
and  thereupon  to  cause  such  proceedings  to  be  had  and  made  as  in  other  canes  of  manda- 
mus, for  election  of  olBcers  of  corporations;  and  of  the  day  and  time  appointed  by  the 
writ,  public  notice  in  writing  shall  be  affixed  in  the  market-place,  or  some  other  pnblio 
place,  six  days  before  the  day  appointed,  and  such  officer  shall  preside,  in  the  assembly  as 
ought  to  have  presided  a'  the  election  of  such  mayor,  &e.  in  case  the  election  had  been 
made  on  the  day  herein  prescribed.  By  sec,  6,  no  such  election  shall  be'valid,  nnlees  a 
great  number  of  persons  having  a  right  to  be  present  and  vote  therein  shall  be  present  and 
concur,  as  would  have  been  necessary  in  case  the  same  had  been  made  within  the  time 
appointed  by  cbaiter  or  usage,  saving  only  that  the  presence  of  the  mayor  or  other  chief 
officer  shall  not  be  necessary.  And  by  sec.  6,  if  any  mayor  or  other  chief  officer,  &c.  shaft 
voluntarily  al»ent  himself  fKom,  or  hinder  the  election  at  the  time  named,  he  shall  suffer 
ail  montli«'  imprisonment,  and  bo  disabled  to  hold  any  corporate  office. 
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lately  necessary  that  the  corporate  body  should  have  the  power  of  adjourn- 
ment, in  order  to  give  effect  to  the  inchoate  rights  of  the  claimants,  and  to 
guard  against  the  possibility  of  their  claims  being  frustrated  by  any  contriv- 
ance.    The  true  construction  of  the  charter  seems  to  be,  that  the  claim  must  The  mayot 
be  entered  on  the  charter-day,  and  that  the  claimant  must  be  then  prepared  having, 
with  his  proofs,  and  that  the  assembly  must  hear  them  through,  provided  there  ^^^^^^ 
be  time  on  the  chartor-day;  but  if  not,  bv  adjournment,  dc  die  mdiem^  until  a  corpora 
all  the  claims  are  disposed  of.     See  10  Mod.  346;  G  id.  111.   I'iT;  3  T.  H.  tion  to 
221 ;  Co.  Litt.  227.  b,-  3  Inst.  1 10.  meet  and  • 

4.  Machell  v.  Nevinson.  E.  T.  10  G.  1  1 1  East,  84.  n;  S.  C.  2  Ld.  Raym.  ^•^**  •  ■«• 
1355.  S.  P,  Rex  V.  Paukyns.  T,T.  1820.  K.  B.  3  B.  &  A.  6G8.  m^riu 

There  was  a  bye-law,  in  a  certain  borough,  by  which  the  day  of  electing  a  cannot  a 
mayor  was  fixed,  but  no  certain  day  appeared  to  be  settled  for  electing  anygaioat  the 
other  ofHcer  of  the  borcugh.     It  had  however  been  the  general  custom  to  fill  eonteiit  of 
up  such  offices  in  the  corporation  as  were  vacant  the  same  day  the  election  of  *''®  mayor, 
the  mayor  was      The  members  of  the  corporation  were  accordin<]rIy  summon*  ^^^  ^^a 
ed  to  elect  a  mayor,  and  when  they  were  assembled,  a  proposal  was  made  to  bod?)  pro 
proceed  to  elect  a  common-councilman,  before  they  proceeded  to  elect  a  mayor,  coed  to  aov 
In  answer  to  this,  (he  mayor  declared,  that  he  had  only  summoned  them  toother  Imsi 
elect  a  mayor,  and  that  they  could  not  elect  any  other  officer.     Notwithstand-  "*«"•  •«<* 
ing  this  declaration  of  the  mayor,  a  common-councilman  was  elected.     It  was"  *^  •*•• 
insisted  that  the  election  was  void,  for  there  could  be  no  election  but  upon  a  c^^^^f 
public  proposal  by  the  mayor  for  that  purpose,  but  this  election  was  even  in  op-^c«aneil 
position  to  his  direction  and  express  declaration.     The  Court  said:  if  the  man,  ill 
members  of  a  corporation  are  summoned  to  appear  for  one  particular  purpose,  thovgfa  gea 
they  cannot  proceed  to  another  matter  without  the  unanimous  consent  of  the  ^^J^y  ^*"* 
whole  body.     But  if  every  member  be  present  and  consent,  it  is  good,  though  JjJ*  j  ^^  - 
they  were  not  assembled  for  that  very  purpose.      See  6  St.  Tr.  1190;  9  id .  eiectiM  Sio 
187.  Howell's  Ed.;  15  id.  1;  2  Salk.  694;  3  Mod.  22;  2  Burr.  1020;   1  Str.neir  may 
385.  *  or,* 

5.  Rex  v.  Morgan.  T.  T.  1742.  K.  B,  7  Mod.  323.  ["  693  J 

On  a  motion  for  a  mandamus  for  an  election;  undo  the  1 1  Geo.  1.  there  ha-  I(a  chartar 
Ting  been  no  election  at  the  usual  day,  the  prescriptive  day  was  proved  to  be  |  ^^  ^  * 
within  one  month  afler  Michaelmas  day;  and  it  was  also  sworn,  that  the  month  ^^  ^i^^  q^^^ 
had  ahvays  been  computed  a  calendar  month*  But  the  Court  said:  it  is  very  month  af 
clear  and  settled  that,  when  the  common  or  statute  law  speaks  of  a  month  ge-  ter  &o.  it 
nerally,  without  fixing  any  number  of  days,  or  saying  what  sort  of  month,  it  is  nieana  a  la 
meant  therebv  a  lunar  month,  and  therefore  the  election  should  have  been  on  ""  ^oaw. 
the  29th  of  October. 

(/  1 )  Effect  of  one  of  several  candidates  being  disqualifiedy  and  of  illegal  voters,  -- 
1-  Regin'a  v.  BoscAWEN.  E.  T.   1713.  K.    B.   cited  2   Burr.    1021.  S.  C.jj^^^^^ 

Cowp.   537.  ,         .  qaalified 

Ten  electors  voted  for  Roberts,  who  was  a  qualified  person,  and. ten  for  the  candidate, 
defendant,  who  was  a  disquaUfied  candidate,  on  account  of  non.  inhabitancy,  are  thrown 
The  Court  held,  that  the  votes  given  for  the  latter  were  thrown  away,  and  Ro-")^'^^' 
bertsdulv  elected.  '  aaalmDnm 

2,  Taylor  v.  Mayor  of  Bath.  M.  1741.  K.  B.  cited  Cowp.  537,  S.  P  RExg^r  to; 
V.  Wither.  E.  T.  1734.  K.  B.  cited  2  Burr.  1020;  S^  C.  Cowp.  537. 
Twenty  eight  electors  being  assembled,  14  voted  for  A.,  13  for  B.,  and  one  Or  even 
for  C.     A.,  who  had  the  14  votes,  was  unqualified,  and  his  incapacity  known  ^^^  "* 
to  the  electors  at  the  time.     Lee,  C.  J.,  told  the  jury,  that  the  votes  given  *^  JJa^.^Jw^ 
A.  were  thrown  away.     It  afterwards  came  before  the  Court,  when  the  C.  J.,  ^i^^^  f^^ 
compared  it  lo  the  case  of  voting  for  a  dead  man,  and  held  that   B.   who  had  Uie  eligit>lo 
the  13  votes,  was  duly  elected.     And  Page,  J.  said,  that  in  such  a  case  a  mi-  one. 
nority  of  two  only  would  have  been  sufficient  to  elect  the  other  candidate. 

*  Where,  however,  it  appeared  that  the  parties  claiming  to  exercise  sach  right  rotght 
have  reaionable  groaod  for  aapposio^  that  ibey  had  the  right,  the  Coart  refused  a  Qrimiaal 
info^^mation;  B  B.  &  A.  668. 
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Rex  v.  the  Corporation  op  Bedpord  Level.  E.  T.    1805.  6  East,  356i 

S.  C.  2  Smith's  Rep.  505. 

In  this  case  it  appeared  that  there  had  been  two  candidates  for  a  corporate 
•  .!ce;  that  one  of  such  two  candidates  had  a  majority  only  by  means  of  c»  rtain 
i  !:  f.jal  votes,  and  that  he  had  been  8^\orn  and  admil'ed  into  tlie  ofi;ce.  A  rule 
1  :jd  been  obtained  for  a  mamianxu^^  addr(  ssed  to  the  corporation,  to  admit  and 
s  .oar  the  other,  who  appeared,  from  the  affidav  ts  adduced,  to  have  had  the 
;•  cater  number  of  legal  votes.  The  Court  made  the  rule  absolute,  there  be- 
i:ig  no  other  specific,  or  at  least,  no  other  such  convenient  mode  of  trying  the 

i-ght. 
>'amu8  to  the  corporation  to  admit  and  swear  the  other,  althongh  the  fiist  had  been  previ- 
i  usiy  admitted  and  sworn. 

(^1)   Validity  of-^hoiv^  tf/ie«,  and  by  trhom  qvcs'Amvd, 
1.   Rex  v.  Trevenen.  II.  T.  1819.  K.»B.  2B  &.  A.  339.  S.  P.  Rex  v. 

HoDCE.  cited  ib  3 14.  n. 
^       A  rule  had  been  obtained,  calling  on  defendant  to  show  cause  why  an  infor- 
mation, in  the  nature  of  a  quo  wai^rnnto^  should  not  be  exhibited  against   him, 
i  to  show  how   he  held  the  office  of  mayor  of  a  corporation.     It    was  objected 
.}  by  affidavit,  that  one  of  the  relators,  who  had  been  admitted  a  freeman,  wa^s  a 
('  person  in  very  embarrassed  circumstances;  that  he  had  been  an  afi^ent  (or  elec- 
'  tioneering  purposes,  and,  as  well  as  the  disappointed  candidate,  had  declared 
'^  that,  .unless  the  officer  complained  against  would  come  over  to  their  partv,  he 
would  dissolve  the  corporation,  &c.      Tlie  Court  rcfuFed  to  grant  the  rule  for 
}   a  qufi  warranto,  unless  it  should  appear  that  such  relator  was  the  real  prosccii- 
1  tor  of  the  rule,  and  negatived  in  express  terms  any  collusion, 
■a     See  1  T.R.  1   6  id.  503. 
^  2.  Rex  v,  Harwood.  H.  T,  1802.  K,-B.  2  East,  177. 

This  was  a  rule  to  show  cause  why  an  inPrrmntion,  in  the  nature  of  a  quo 
,  warratUo,  should  not  issue  against  defendant,  who  claimed  to  be  one  of  the  frec-^ 

>    men  of  the  city  of  L.     It  was  admitted,  that  sufficient  appeared  by  the  affida- 

'1      Tits  to|draw  the  merits  of  the  election  into  question;  but  the  question  raised 

*  was.  whether  there  was  sufficient  evidence  of  an  "user  or  usurpation  of  the  of^ 
';  :  .^  ficer  The  fact  of  the  defendant's  usurpation  no  otherwise  appeared,  than  by 
r  ^!. ,'  -'^1  ^^®  deponents  swearing  to  thfir  information  and  belief,  that  the  defendant  was 

yi  admitted  a  freeman,  and  sworn  and  inrolled  accordingly.     The  defendant   did 

i  not  deny  the  fact,  when  now  called  on  by  the  rule  to  show  CRUse.     It  was  urf.- 

-i.^.  <.  ii/ded,  in  showing  cause  against  the  rule,  that  the  proof  of  the  fact  ofdefendant's 

' '   misconduct,  as  derived  from  the  depositions,  was  insufficient,  as   no  act  or 

^^  claim  was  stated  to  have 'been  done  or  made,  by  the  defendant   as  such  free- 

^^man;  and  that,  though  it  would  have  been  sufficient  if  the  fact  of  his  having 

been  sworn  in  before  the  bailiffs  had  been  positively  sworn  to,  yet  even  that 

^  which  was  capable  of  being  ascertained  witn  certainty,  by  reference  to  the  cor- 

*  poration  books,  was  only  affirmed  according  to  the  deponents'*  information  and 

^...belief      Per  Cttr.     Ahhough  the  fact  of  the  swearing   in  , might   have   been 

.J  brought  more  precisely  before  us,  yet,  as  no  ansvver  had  been  given   to  it  by 

..3  the  defendant,  who  has  had  an  opportun.ty  of  denying  it,   i(  the  information 

;d  was  untrue,  and  as  it  has  been  admitted  that  the  merits  of  the  election,  if  any, 

i  are  sufficiently  brought  in  question  by  the  affidavits,  enough  has   at  least  ap« 

•^°  peared  to  put  the  matter  in  a  course  of  inquiry.     Rule  absolute. 

•'  3.  Rex  v  Tate.  H.  T.  1803.  K.  B.  4  East,  337- 

^        An  information,  in  the  nature  of  a  quo  tran;fln/o,  calling  on  the  defendant  to 
.,^  show  why  he  claimed  to  be  a  free  burgess,  was  objected   lo,   on.  the  ground 
j   that  there  was  no  such  user  sufficient  to  call  on  the  defendant  to  defned  his  ti- 
tle, or  to  disclaim  if  he  did  not      No  other  act  of  user  wa*<  adduced,  except  the 
'0  taking  of  an  oath,  which  it  was  shown  could  not  be  said  to  be  a  corporate  oath 
the  chief  magistrate  having  dcparled  fiom  the  meeting  previously  to  its  being 
\    administered.     Pt:r  Cur.     There  must  be  a  swearing  in  first.     A  mere  claim 
.     to  be  sworn  in  is  not  sufficient  to  warraiit  us  in  letting  the  information  go.  Tho 
.:,c  only  question  is,  whether  a  bad   swearing  in  be  sufficient?     We  think  it  is. 
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The  defendant  did  not  merely  claim  to  be  sworn  in,  but  took  an  oath,  that  he  party  may 
deemed  at  the  time  sufficient  to  make  him  a  free  burgess.      See  5  T.  R,  85.  n.  "V^  b«en 

4.  Rax  V.  Rogers.  H  T.  1769  K.  B.  4  Burr.  25523.  S.  P.  Rex  y.  Slaney.  •'•^•«*«7**y 

M.  T.  1785.  K.  B   I  T.  R.  I.  a^d  aV"' 

Upon  showing  cause  why  an  information,  in  nature  ot  a  quowarranioj  should  thoagh  the 
not  be  granted  against  the  defendant,  the  que^Uion  was,  whether  it  could  be  swearing 
granted  against  corporators,  afler  twenty. years'  unimpeached  possession  of  a  ^  roqaired 
corporate  franchise?  The  facts  were  these:  the  defendant  was  elected  into  the  ^^  <^o"a^i 
office  on  the  14th  of  November,  1749:  the  original  motion  made  against  him,  ^f^f)^  ^^ 
for  a  rule  to  show  cause  why  this  information  should  not  be  granted,  was  on  the  fic«, 
11th  of  November,  1769,  which  was  three  days  before  the  expiration  of  twenty  Bat  the 
years.     The  C')urt  were  clear,  that  thlj  case  was  within  the  rule  limiting  the  right  to 
application  to  twenty  years;  and  Vates,  J.,  said,  that  the  period  of  the  limited  hold  a  cor 
space  of  twenty  years  was  the  day  of  the  Court's  granting  the  information,  by  P^'*^®^^^ 
making  the  rule  absolute;  for  that  it  was  not  properly  a  cause  in  court,  till  the  ^.  canoot 
nctual  granting  of  the  information. — Rule  refused.  J^  aAer"20 

5.  Rex  V.  Dawes.  T.  T.  t767.  K.  B,  4  Burr.  2120;   S.  C.  1  Blac.   634.  S.yeam  qoiet 

P.  Rex  v.  Slaney.  M.  T.  1786.  K  B.  4  T.  R.  1.  poasMsion. 

This  was  an  application  for  leave  to  exhibit  an  information,  calling  on  de-  And  ander 
fendant  to  show  by  what  author  ty  he  claimed  to  be  a  freeman  of  the  borough  certain  Mr 
of  Winchelsea,  upon  this  ground,  **  That,  b>  the  constitution  of  the  borough,  cunwitnces 
no  person  can  legally  be  elected  a  freeman,  who  does  not  reside,  and  pay  scot  J-JL^uf**" 
and  lot  in  the  town,  at  the-time  of  his  election;  that  Dawes  was  elected  on  the  ^^^^^  ^| 
22d  on  the  "^Sd  of  September,  1 747 ;  and  that  he  did  not  then,  or  at  any  time  dta  to  ob 
before,  reside  or  pay  scot  and  lot  in  the  borough,''     It  appeared  upon  the  eTi-  taio, 
dence,  that  before  his  election  to  the  freedom  he  was  town-clerk  of  the  borouirh,  though  lea 
and  couiitantly  attended  all  the  corporate  business;  that  soon  afler  his  election  '"^°  ^^ 
he  hired  a  houne  in  the  town,  and  had  dwelt  there  ever  since,  with  his  wife  and  ^^pired* 
family ;  that  from  that  time  to  this,  he  had  served  all  the  parish  offices,  and  paid 
all  kinds  of  taxes;  that  two  of  the  three  informers  were  present  at  the  election^ 
voted  for  it;  that  he  had  generally  voted  in  the  corporate  assemblies  at  the 
same  time  with  all  the  three  informers,  and  none  of  them  ever  made  the  least 
jobjection  to  his  right,  till  within  nine  months  before  this  application;  that  he 
has  been  elected  into  and  served  the  office  of  a  jurate  from  the  year  1756;  that    [  696  ] 
he  had  twice  been  mayor,  and  in  1762  was  elected  to  that  office  unanimously; 
that  he  had  constantly  exercised  all  the  rights  of  a  freeman,  from  the  time  of 
his  election  in  1747,  till  the  present  application,  without  any  interruption  what- 
soever, and  that  many  derivative  rights  would  be  affected  by  a  defect  in  his 
title,  which  might  throw  the  borough  into  great  confusion,  and  perhaps  tend  to 
a  dissolution  of  the  corporation. 

Per  Cur.  Under  these  circumstances,  we  are  clearly  of  opinion,  that  it 
would  be  contrary  to  the  statute  of  Queen  Anne,  tivgive  leave  to  those  inform- 
ers who  now  apply  to  make  use  of  the  king's  name  and  suit,  to  call  the  validity 
of  this  franchise  in  question.  The  objection  does  not  lie  in  their  mouths. — 
They  all  knew  the  constitution  of  the  borough,  before  Dawes  was  elected ;  and 
they  all  knew  he  did  not  reside;  yet  two  of  the  three  voted  for  him;  and  all 
three  have  voted  with  him;  ever  sinee  the  year  1747;  have  acquiesced  in  his 
being  a  jurate,  ever  since  the  year  1756,  and  in  his  being  twice  mayor;  and 
have  assented  to  many  persons  deriving  rights  under  him,  as  if  he  was  duly 
qualified;  they  come  now  to  complain  of  their  own  iniquity — they  come  to  set 
aside  e  ects  of  which  they  have  been  the  cause;  they  come  to  desire  they  may 
re-prescnt  the  king,  to  prosecute  guilt  of  which  they  themselves  are  partakers; 
they  have  laid  a  snare  for  the  corporation — drawn  them  into  error,  and,  after 
having  been  tempters,  desire  to  put  on  the  character  of  accusers — JScn  taU 
auxilioy  ncc  deftnsoribns  ittia.  The  cause  of  the  king  and  public,  for  the  usur- 
pation of  a  franchise  ought  not  to  be  trusted  in  such  hands. 
6.  Rex  v.  Pike.  T.  T.  1779.  cited  in  Rex  V.  Slaney.   1  T.  R.  4;  Rex  v. 

Hill.  T.  T.  1772.,;K.  B  Loffi,  46. 
On  motion  for  an  information,  in  the  nature  of  a  qtto  itmn'anio^  against  the 
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A«  14  defendants,  after  a  quiet  possession  of  14  years,  the  Court  said,  they  would 
yeaiB,  ia  not  suffer  the  title  to  be  gone  into.  The  counsel  who  moved  (or  the  infonn- 
the  absence  ^i^j^  g^jj^  jl^^t  one  had  been  granted  against  one  Johns,  after  50  years^  posaes- 
^^^"P™*^sion;  aed  nan  allocaiur;  for  he  had  preserved  his  office  by  fraud  and  malprao 

tices,  but  here  there  had  been  an  undisturbed  enjoyment. 

7.  Rex  v.  Spearing.  Spring  Assizes.  1771.  cited  Rex  v.  Slanbt,  1  T.R,4. 
And  under  After  verdict  for  defendant,  it  appeared  that  he  had  been  sworn  in  before  the 
Docircam  Duke  of  Bolton,  as  mayor  of  Winchester.  The  record  contained  twenty  is* 
etmnces  «f  ^y^g.  j,„f  ^j,g  ^j„|y  qh^  material  in  this  case  was  the  19th,  which  was,  that  the 
d*'  th  of  a  ^^^^  of  Bolton  was  not  mayors  for  he  was  not  an  inhabitant  at  the  time  he  was 
corporate  chosen,  nor  for  somn  time  before;  aiid  so  not  eligible.  Blackstonq,  J.,  would 
officer,  can  not  suffer  the  parties  to  go  into  evidence  at  that  distance  of  time  afler  the 
hw  eli^ibiU  death  of  the  Duke  of  Bolton,  to  prove  him  not  an  inhabitant,  but  merely  whe- 
tybe  im  tjj^^  j,^  ^^j  mayor  or  not,  which  the  book  showed;  that  is,  he  would  not  suffer 
T*RQ7  *1  ***®  **'*®  *®  **®  impeached  after  the  death  of  the  person  from  wham  it  was  deri- 
L  ^^'   )  ved.     As  he  had,  in  fact,  been  mayor,  it  should  be  taken  that  he  had  been  re- 


Nor  ean  a 


gularly  so. 

8.  Rex  ▼.  Trevenbn.  H.  T.  1819.  K.  B.  ^  B.  &  A.  359. 
By  a  charter,  it  appeared  that  the  corporation  consisted  of  a  mayor,  four 
member  of  aldermen,  and  a  recorder ,and  an  unlimitted  number  of  freemen  and  burgcs- 
a  corpora    es;  that  the  recorder  might  appoint  a  deputy;  and  that  the  i^ew  mayor  was  to 
tioD  pres     |^^  sworn  in  before  his  predecessor,  if  living;  and  if  not,  then  before  the  re- 
coneckmdy  border  or  his  deputy;  the  deputy  mayor  also,  who  was  to  be  appointed  in  case 
even  con    of  the  sickness  of  the  mayor,  was  to  be  sworn  in  before  the  recorder.     It  fur- 
cvring  in    ther  appeared,  that  A.  B.,  who  was  then  an  alderman,  was  appointed  record- 
en  election,  er,  and  held  both  the  offices  of  alderman  and  recorder.     The  mode  of  elect- 
afterwards  ing  the  new  mayor  was  this:  on  the  charter  day,  the  mayor  and  aldermen 
ill  vBHdUv.  ^^^^  ^^  ™^^^  ^"^  nominate  /too  (f  the  oldermen.  out  of  whom  the  burgesses 
and  freemen  were  to  choose  one  to  be  mayor  for  the  following  year.     On  a 
charter  day,  A.  B.  and  one  C.  D.  were  nanled,  and  the  latter  elected.     The 
present  defendant's  title,  as  mayor,  was  a  derivative  one  under  C.  D.,  and 
was  now  questioned,  when  it  was  urged,  that,  as  the  offices  of  recorder  and 
alderman  were  incompatible,  (see  l&x  v.  Marshall,  cited  3  B.  &  A.  341.)  A. 
B.,  by  the  acceptance  of  the  former,  vacated  the  latter;  that,  therefore,  two 
of  the  aldermen  were  not  legally  nominated;  and  that,  consequently,  C.  D.'s 
and  that  of  the  defendant  could  not  be  supported.     It  however  appeared,  that 
•  the  party  who  now  applied  was  a  member  of  the  corporation,  had  been  him- 

self present  at  the  election,  and  made  no  objection.  Per  Cur,  The  individ- 
ual complaining  was  bound,  as  a  corporator,  to  have  known,  that  the  title  of 
A.  B.  to  the  office  of  alderman  was  bad;  and  his  being  concerned  in  an  act 
which  depended  for  its  validity  upon  the  circumstance  of  A.  B.  being  at  that 
time  an  alderman,  prevented  him  from  now  having  the  right  to  come  forward 
and  impeach  that  title.     See  3  East,  213;  1  East  38. 

9.  Rex  v.  Morris.  H.  T.  1803.  K.  B.  3  East,  213. 
A  rule  had  been  obtained  in  this  case,  te  show  cause  why  an  information,  in 
the  nature  of  a  quo  warranto^  should  not  be  exhibited  against  the  defendant, 
who  had  been  erroneously  elected  mayor  of  the  borough  of  A«,  inasmuch  as 
an  integral  part  of  the  corporation  had  decreased  in  its  component  parts.  It 
appears  that  the  relator  was  alderman,  and  had  been  present  and  voted  at  the 
meeting  at  which  the  election  took  place,  which,  it  was  urged,  was  a  recogni 
tion  by  him  of  the  existence  of  the  corporation,  and  precluded  him  from  now- 
insisting  that  the  election  was  invalid.  Std  per  Cur.  If  the  present  situa- 
tion of  the  corporation  had  been  induced  by  the  conduct  of  the  party  applying 
for  the  information,  this  Court  would  have  been  justified  in  rejecting  the  appln 
cation,  coming  from  such  a  quarter.  But  that  does  not  appear  to  be  the  case. 
The  corporation  was  dissolved,  if  at  all,  before  the  election  in  question  took 
place.— Rule  absolute.     See  I  T.  R.  1;  3  id.  199;  4  id.  810. 

10.  Rex  v.  Rowland.  M.  T.   1819.  K,  B.  3  B.  &  A.  130. 
The  plea  to  a  quo  trmrranto  stated  an  imraeoiorial  usage  under  a  bye-law, 
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for  the  court-leet  to  be  in  part  holden  in  the  morniug,  and  in  part  in  the  even^  ^®°*^'* 
ing;  and  that  the  custom  had  been  to  elect  the  mayor  at  the  morning  co"'^»"^J^*  "** 
and  that  the  burgesses,  such  mayor  elect,   had  been  accustomed  to  be  sworn   j^  ^^  ^ 
into  office  by  the  steward  of  the  lordship,  or  his  deputy,  at  the  evening  court.  ^^^  fg^^r 
The  replication  denied  the  m'>de  of  election  according  to  such  alleged  bye-  ranto,*  im 
law;  upon  which  issue  was  joined.     There  was  also  an  issue  '*  not  duly  sworn,  pugningtbe 
&c.      At  the  trial,  all  that  was  aileffed  in  the  plea  was  proved;  but  this  was®*««*»®''  ^^ 
coupled   with  the  proof  of  another  feet,  viz.  that  the  leet  jury  had  been  used,  *ggp^**"^® 
and  on  the  present  occasion  had  presented,  to  the  person  who  had  the  majority  ^y^^^^  -^  ^^ 
of  votes  to  be  sworn  in.     It  was  objected  that  there  was  a  material  variance  foundatioD 
between  the  statement  and  the  proof,  and  that  the  presentment  should  have  of  rach  elee 
been  stated  in  the  plea,  being  a  material  part  of  the  election:     Sed  per  Cur.  tio";    Any 
The  [>re8entment  was  merely  ministerial  on  the  part  of  the  jury.     It  is  no  ^*°JJ^®|JJ^'* 
material  part  of  the  appointment,  and  could  not,  therefore,  be  alleged  in  gatys^qoent 
the  plea.     See  1  Burr.  441;  4  id,  2147;  Cro,  Eliz.  546;  Cro,  Car.  3J73.      ly  perform 
IK  Rex  v.  tiib  Mayor  of  Yoas.  M.  T.   17912.  K.  B.  5  T.  R.  66.         ed  may  be 
Per  Cur.     Judgment  of  ouster  against  one  corporator  is  conclusive  evi-  omitted, 
dence  against  another,  who  derives  title  under  him,  unless  it  can  be  impeach-  Ajadgmeot 
ed  as  obtained  p^^rfraudem,  of  ouster  a 

(h  1 )   Of  void  rleclions,  aud  neio  ones  in  conseauence  thereof.  gainst  one 

1.  Rkx  V.  Mayor  op  Bedford.  H.  T    17-23.  K.  B.  8  Mod.  37.  oxJe^ito 

On  a  rule  against  the  mayor  and  common-council  of  Bedford,  to  show  cause  aaother. 
why  an  information  should  not  be  filed  against  them  for  an  undue  election  of  a  where  on 
Ji>urges8,  it  appeared  that  the  town  of  Bedford  is  a  borough  by  prescription,  qualified 
which,  time  out  of  mind,  on  the  Monday  next  afler  Bartholomew-day,  had  put  poraoas  are 
up  ^6  burgesses  in  nomination,  out  of  which  they  choose  13  common-council- ^'J^^'  ^'l 
men,  who,  when  chosen,  had  votes  in  electing  mayor,  and  other  officers  in  the  ^  ^ue^^  ^ 
said  borough;  but  at  the  last  election,  they  put  one  B.   in  nomination  with  25  ii^^  beins 
who  were  burgesses;  but  B.  was  not,  he  being  only  a  freeman  of  the  said  bo-dbscoYered, 
rough;  aud  he  was  chosen  by  the  majority  of  the  other  'Z5  burgesses  to  be  one    [  f  99  | 
of  the  ]  3  coramon-councilmen.     Afterwards,  the  mayor,  finding  that  B.   was  it  seems 
not  qualified  to  be  one  of  the  26  burgesses,  for  the  reason  before  mentioned,  ^^^^  ^  ^^ 
proceeded  to  a  new  election,  and  then  one  D.  was  chosen  to  be  burgess  in  the  ^^^^'^'^ 
room  of  B     And  now  H.  who  was  one  of  the  26  biirgesses,  and  put  in  nom-  ^^ 
ination  as  aforesaid,  aad  who  was  duly  qualified,  and  had  most  votes  to  be  a 
common-councilman  next  to  the  said  B.  prosecuted  Ihis  information  against 
the  mayor  and  the  12  common-councilmen,  as  not  being  chosen  by  26  qualified 
burgesses;  for  B.  who  was  one  of  the  26,  was  a  freeman,  and  no  burgess,  and 
therefore  made  the  election  void,  as  not  warranted  by  the  custom  of  the  bo- 
rough.    The  court  declared  that  what  was  insisted  on  by  this  motion  for  the 
prosecution  would  produce  a  great  inconvenience;  for,  if  this  should  bead- 
judged  a  void  election  as  to  the  whole,  then  the  boroogh  would  be  destroyed, 
for  there  cannot  be  any  mayor  elected,  or  any  other  thing  done  by  the  com- 
mon-council.    The  question  therefore  was,  whether,  if  one  who  is  unqualified 
is  chosen  by  a  majority  of  those  who  are  qualified,  and  his  election  is  made 
void,  because  he  is  unqualified;  then,  whether  a  person  who  is  quaHfied,  and 
has  a  majority  of  vote^  next  to  him  who  was  not  qualified,  shall  be  adjudged 
duly  chosen,  or  whether  they  shall  proceed  to  a  new  election.     The  Court 
held  the  new  election  to  be-  good,  as  well  for  the  mistake  in  not  knowing  B. 
was  no  burgess,  but  only  a  freeman  at  the  time  of  his  election  to  be  a  com- 
mon-councilman, as  for  avoiding  an  inconvenience,  which  otherwise  would  be  As  when  a 
incurable;  so  the  election  of  D.  was  held  good,  and  the  rule  discharged.  peraoo  baa 

2.  Rsx  v.  Th£  Corporation  of  Bedford.  M.  T.  1800.  K.  B,  1  £ast,  79.  been  elect 
In  this  case  it  appeared,  th;it  a  person  had  been  elected  mayor  of  a  borough ;  °J  ^^y^ 
that  he  had  afterwards  rcfusod  to  take  upon  himself  the  office,  grounding  his  ^^-^^l^^^*^ 
refusal  on  the  objection  that  he  was  incapacitated  by  reason  of  his  not  having  ig  disqaalifi 

*  Qucere^  whether  U*  it  be  found  against  the  defendant  in  quo  warranto,  that,  tboogh  ed  on  ac 
daly  elected,  be  was  not  dniy  sworn  in,  there  can  be  any  other   judgment  against  him  coant  of  hid 
than  of  ouiter  absolute,  there   bein*;  no   instauco  of  a  jadgmcut  of  ouster  qitousque;  not  having 
Rex  V.  Coartenav,  9  East,  246. 
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taken  the  before  duly  qualified  himself  by  taking  the  sacrament,  in  which  case  the  sta- 
sacrament  jyi^  ^f  Q^^.  ^2.  avoids  the  election.  Under  these  circumstances,  an  applica- 
^*ar*next*  **^"  ^^^  made  for  a  mandamus  directed  to  the  recorder,  Sfc,  of  the  borough^ 
before  the  ^^  proceed  to  the  election  of  a  mayor;  and  it  was  urged  that,  as  the  statute  of 
election,  Car.  3.  declared  the  election  void  under  the  circumstances  disclosed,  the 
ihe  Court  Court  would  consider  the  case  the  same  as  if  the  borough  had  omitted  altoge- 
will  grenta^^Qf  xq  make  any  election  on  the  proper  day;  in  which  case,  the  only  remedy 
manda  ^^  ^y  application  to  this  Court  for  a  tfiandamus  to  them  to  proceed  to  an 
clecton  to  election,  under  the  statute  11  G.  I.e.  4.  s.  2.  The  Court  granted  the  appli- 
proce^  to  cation.  See  4  Burr.  2008. 
a  new  election  ander  the  stat.  11  G.  I.e.  4.  s.  2.;  as  if  no  election  had  heen  made. 

S.  Rex  V  Newsham.  E.  T.   1755.  K.  B.  Sayer,  211. 
And  it  has  *    On  a  mandamus  it  appeared  that,  on  the  day  after  the  charter-day,  one  J.  S. 
been  held    i^as  elected  mayor  by  the  burgesses  at  large;  but  that  6.  N.  who  presided  at 
Ih"^*  h  "t     ^^®  election  was  not  the  next  person  in  rank  or  office  to  the  mayor  of  the  pre- 
I^^Wi)  1    ^^^^^E  y®*f  5  ^^®  chief  justice,  in  delivering  the  opinion  of  the  Court,  obsenr- 
appeare  m  ®^ '  ^^^^  ^^  ^^^  been  said  that  the  Court  was  only  empowered  by  the  statote 
point  of      ^o  award  a  mandamus  ^^  where  it  shall  happen  that  no  election  of  a  mayor  or 
fact,  that    other  chief  officer  of  a  city,  borough,  or  town  corporate,  shall  be  made  upon 
there  was    the  day,  or  within  the  time  appointed  by  charter  or  usage  for  that  parpose;  or 
an  election,  ^vhcre  no  election  of  such  officer  shall  be  made  pursuant  to  the  directions  of 
conaiderhiff  *^>*^*3tute,  or  such  election  being  made  shall  afterwards  become  void;"    and 
the  circntt  ^^^^  ^^  ^^^  ^^^'^  inferred,  that,  as  there  had  been,  in  the  present  case,  an  elec- 
stanees,       lion,  in  point  of  fact,  of  a  mayor,  and  that  election  was  not  yet  determined  to 
there  was    be  void,  the  Court  could  not  award  a  mandamus  to  proceed  to  a  new  election; 
good  reoMn  but  he  said,  the  Court  were  of  opinion  that  the  words  "  no  election,  in  the  sta- 
v**d  th  ^  tute,  ought  to  be  construed  "no  legal  election;"  and  that,  consequently, 
Court  wtll  ^h^^ugh  there  had  been  an  election  in  fact,  the  Court  had  a  discretionary  pow* 
award  a      ^fy  on  considering  all  the  circumstances  of  the  election,  to  award,  or  not  to 
manda       award,  a  mandamus^  as  the  justice  of  the  case  might  require;  that  if,  on  the 
mus  to  go  circumstances  of  an  election,  in  fact,  the  legality  of  it  were  doubtful,  the  Court 
to  a  new  e  ought  not  to  award  the  writ;  it  being  proper,  in  such  a  case,  that  the  legality 
of  the  election  should  bo  tried  in  an  information  on  the  nature  of  a  quo  trai*- 
rantoy  but  that,  if,  upoil  all  the  circumstances  of  an  election  in  fact,  it  appears 
clearly  to  be  illegal,  the  Court  ought  to  award  the  writ,  because  it  would  be 
nugatory  to  try  the  legality  of  it  in  that  way.  The  election  in  the  present  case 
was  clearly  illegal,  because  the  person  who  nught,  by  the  directions  of  the  sta- 
tute, to  have  presided  at  it,  did  not  preside;  and,  therefore,  the  mandamus  was 
awarded. 

4.  Rex  v.  Mayor  op  CAMBRfD«E.  H.  T.  1767.  K.  B.  4  Burr.  2008. 
Aa  wh«re  On  the  charter  day  a  person  had  been,  in  fact,  chosen  to  be  mayor;  but  if 
iirtlie  army  '^PP^*''®*^?  ^^^^  ^®  was  an  officer  of  the  army,  just  gone  to  North  America,  and 
waa  elect  *^^*  there  wa«?  not  the  least  probability  of  his  returning  before  the  expiration 
ed,  who  of  the  year.  The  Court  held  this  to  be  .merely  a  colourable  election,  which 
had  since  could  not  be  supported;  and,  therefore,  on  the  principles  laid  down  in  the  case 
gone  a  immediately  preceding,  awarded  a  mandamus  for  a  new  election, 
broad.  ^j  j  j  Proceedinfcs  against  persons  tcho  disiurby  or  refuse  fo  attend  ihe  election, 

1.  Regina  v.  Solelv.  M.  T.  1706    KB.   11  Mod  100;  S.  C.  2  Salk.  594; 
UnlaxvfuUy  S.  C.    Hnh,  353. 

f<K*the  par  ^^^^  defendants  were  convicted  for  hindering  the  bailiffs  and  burgesses  o  f 
pose  ol  hin  ^®^^*^'y  ^"  ^^®'r  choice  of  a  bailiff  for  that  corporation;  and  the  information 
dering  the  sets  forth,  that  the  baililTs  and  burgcsnes  being  assembled  to  choose  a  bailiff 
election  of  for  the  borough  of  Bewdly,  the  defendants  riotously,  routously,  with  great  da- 
a  bailiff,  mour  and  vociferation,  ^c;  hindered  them  in  the  said  election.  On  a  motion 
I  701"  1"  *'^  ^^^^^  of  judgment,  on  the  ground  that  an  indictment  ought  to  have  shown 
dictrtbl  f  ^^^^^  *^^  defendants  assembled  for  an  unlawful  purpose,  the  Court  said:  surely 
fence.  **  ought  to  have  been  laid,  that  the  assembly  came  together  to  do  an  unlav/ful 

act;  but  if  they  came  there  accidetitally  or  lawfully,  if  two  or  three  do  an  un- 
lawful act,  or  make  a  clamour,  the  rest  are  not  guilty:  besides,  an  affray,  riot, 
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and  unlawful  assembly,  are  difierent  ofi^nces,  and  consequently,  require  dif- 
ferent punishments. 

2.    Rejcy.Corry.    T.  T.   18ai.  K.  B.    5  East,  372;  S.  C.  I  Smith's  Rep. 

558. 
This  was  an  indictment  against  the  defendant  as  bailifT  of  I.,  charffing  himBot  a  chief 
with  having,  in  breach  of  his  duty,  unlawfully  and  vQluntarily  absented  himself  ^^fP^'^'* 
from  a  meeting  of  the  corporation  on  a  charter  day  to  elect  a  bailiff  as  defend-  ^5^  ^^ 
ant's  successor,  against  the  form  of  the  stat.  11  G.  1.  c.  4,  s.  6.     Upon  a  mo-i^Q^Q^^  ^ 
ttOD  in  arrest  of  judgment  it  was  objected,  that  it  did  not  appear  to  have  been  not  perem 
the  necessary  duiy  of  the  defendant  (who  is  admitted  to  have  been,  in  virtue  of  torily  re 
his  office  of  baiUff,  chief  officer  of  the  borough)  to  have  been  present  at  the  T"*'**j'  ^J 
meeting  of  the  capital  burgesses  holden   for  the  election  of  his  successor  ~^?  charter 
(.which,  it  was  contended,  was  the  only  case  that  came  within  the  provision  of  atieirig^ot 
the  1 1  G   1 .  the  6th  section  of  which  enacts  '^  that  if  any  nutyor,  bailiff,  or  liable  to  be 
other  chief  officer,  shall  voluntarily  absent  himself,  or  knowingly  and  design-  indicted  aa 
ed\f  prevent  or  hinder  the  election  of  any  of  the  chief  officers,  Sfc.  he  shall  der  the  II 
suffer  six  months  imprisonment"),  inasmuch   as  the  election  in  question  was  p*   ^'^'  ^' 
one  which  the  charter  only  requires  to  be  holden  by  the  capital   burgesses,  rjj.^^bMit 
who  were  12  in  number,  or  the  greater  part  of  them,  without  making  any  men-igg  himself 
tion  whatever  of  the  bailiffs  with  a  reference  to  that  election.     Per  Cur.   The  nponaehar 
attendance  of  the  defendant  was  not  required  by  the  charter,  neither  was  it  t«r  day  of 
by  the   act  of  parliament,   the  object  of  which  was  to  obviate  the  mischief  ••***'**'*• 
arising  from  the  not  doing  acts  required  by  the  charter  or  usa  je  to  be  done  at 
certain  times,  in  order  to,  or  for  the  completing  of,  the  election  of  mayors, 
bailiffs,  or  other  chief  officers;  for  here  the  defendant's  absence  could  neither  ^^^ 
defeat  nor  impede  the  election.     As  far  as  we  can  judge,  therefore,  from  the  ^^^  % 
facts  disclosed  to  us,  we  think  ourselves  authorized  in  pronouncing  judgment  rected  that 
for  the  defendant.     See  3  Mod.  13.  ^  Ld.  Raym.  1^37.  h  shoaldbe 

(k  1 )   Of  the  admission.^  lawfnl  lor 

1.  Rex  V.  THE  Bailiffs  and  Corforation  of  the  Borough  of  Eye.  H.  ^  baihfli, 

T.   1821.   1  B.  *  C.  271 ;  S.  C.  2   D.  &  R.  172.  *«•  ^^^^ 

A  bye-law  of  a  corporation  directed,  that,  upon  the  happening  of  any  va-^^^j,^^^ 
cancy  in  the  number  of  24  csmmon-councilmen,  such  vacancies  should  be  fil-  conndered 
led  by  the  freemen   inhabiting  the  tcwn;  and  that  a  court  should   be  holden  as  Teetinga 
once  every  year;  at  which  it  should  be  lawful  for  the  bailiffs  to  admit  to  the  di*5retiona 
freedom  of  the  town  such  persons  as  had  been  resident  therein  for  one  whole  Je^'^rifi" 
year.     A  mandamtu  was  applied  for,  by  a  person  who  had  been  so  resident,  ^^^  ^^^  ^ 
for  the  period  specified,  to  the  bailit^s  to  admit  him  to  the  freedom  of  the  bo-  conferring 
rough.     Sed  ptr  Cur.  We  cannot  grant  the  application.     The  charter  clear-  '[  70  i] 
ly  gives  to  the  bailiffs  a  discretionary  power  to  admit  the  persons  who  have  the  an  abaolate 
qualifications  therein  mentioned;  but,  they  by  no  means  make  it  imperative  right  ontbo 
on  them  so  to  do.     Rule  refused  candidatee; 

2.  Rex  V.  THE  Bailiffs  and  Corporation  of  Eye.     M.  T    1822.    K.  B.  Ahhovgh  it 

1  B.  &  C.  85.  •     tSSTbT^  r 

The  bye-law  of  this  corporation,  as  in  the  foregoing  case,  became  the  su^ty  hadbwm 
ject  of  discussion,  and  the  same  point  was  again  agitated      The  Court  adher-fine^  fo, 
ed  to  their  former  determination,  although  it  was  proved  that  the  person  apply- carrying  oa- 
ing  to  be  admitted  had  been  fined  for  carrying  on  a  trade  within  the  town  with- a  trade 

out  being  admitted  to  his  freedom,  town"*  with 

(/  1)  Jsto  the  stpcnrinfi-  of.  ^^^  1,^ 

1.  Rex  v.  Courtevay.  H.  T.   1808.  K.  P.  9  East,  246.  admittefto 

The  charter  of  S.  empowered  the  mayor,  justice  of  the  peace,  and  the  rest  hia  free 
of  the  aldermen  Qeven  in  M)  or  the  major  part  of  them,  of  whonri  the  mayor  doro. 
and  justice  to  be  two,  when  it  phould  seem  to  them  to  be  convenient  and  ne-A  swearing 
ces5ary,to  elect  as  many  free  burgesses  as  should  please  them;  and  the  sam*;  >«  being  a 
burgesses  so  electid  to  admimster  an  oath,  &c.     The  defendant  was  ®l«c*«d .*  JJ^|  J^'Jf*" 
free  burgess,  in  October,  1804;  and,  in  December,  1806,  at  a  meeting  of  »ix^^y  be  ^ 

♦  Where  a   perHon  has  been  ^'uly  elected  into  a  corporate  office,  a  mandamus  lies  to 
compel  his  admission;  sen  Raym.  9'2\  1  Lutw.  92;  2  Sfhow.  151. 

VOL,  VT.  G2 
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the  prea  out  of  the  seven  aldermen,  in  consequence  of  a  mandamu»  to  them  to  fill  up 
enco  of  the^i^e  vacant  place  of  alderman,  and  which  meeting,  the  mayor  said,  was  held 
7*j^"|^»  for  the  sole  purpose,  the  defendant  tendered  himself  to  be  swcnm  in;  against 
■oeVrr  and  which  three  aWormen  protested,  one  of  whom  immediately  left  the  assemblj; 
wberesoev  but,  before  the  otlicr  two  protestors  withdrew,  the  major,  with  the  assent  of  the 
«r  aimm  two  other  aldermen,  administered  the  oath  of  office  to  the  defendant.  It  was 
bled,  1,^^  contended,  that  defendant  could  not  be  sworn  in  at  a  corporate  meeting 

summoned  for  a  different  and  specific  purpose.  But  the  Court  said:  hewer- 
er  true  this  proposition  may  be,  as  applied  to  business  of  a  deliberatire  or  ju* 
dicial  nature,  the  mttrhj  mirMloial  business  of  swearing  in  an  ofiicer  antece- 
dently well  elected,  might  be  proceeded  upon  by  the  mayor,  in  the  presence 
of  a  majority  of  the  mayor  and  aldermen,  whentoecerlend  wheresotver  OMfM- 
hied,  if  such  majority  did  not,  at  the  very  time,  e.xpressly  dissent  from  the  do- 
iRff  of  that  act  which  the  mayor  was  immediately  engaged  in  peHbnning. 
Giving  the  fullest  effect  to  the  antecedent  protest  of  the  three  ffidermen.  it 
could  amount  to  no  more  than  a  dissent  on  their  part  to  the  swearing  in  at  fiiat 
present  time,  when  the  defendant  was  actually  offering  himself  to  be  sworn 
in,  or  at  most  to  his  being  sworn  in,  duving  such  time  as  they  continued  to 
make  t^  part  of  that  assembly;  but  it  could  not  prevent  the  majority  of  a  com- 
petent number  from  afterwards,  at  any  time,  doing  or  assenting  to  the  ministe- 
rial act  protested  against  in  respect  of  the  same  person,  if  they  choose  so  to 
do.  And  the  subsequent  doing  that  act  by  the  mayor  must  be  taken  to  have 
been  done  with  the  tacit  assent,  at  l^ast,  of  the  majority  af  those  who  remain- 
ed, and  had  not  objectecl. 
I  703  j  2.  Rfx  v.  Gof  rtenat.  H.  T.  I8G8  K.  B.  9  East,  246. 

And  whera  \  charter  contained  a  clause  for  the  election  of  free  burgesses,  when  it 
M  elected  should  seem  convenient  and  necessary  for  the  corporation.  The  defendant 
ent  capacl  ^^^  ^®^"  elected.  A  quo  learranto  had  been  filed  against  him,  on  the  ground 
%y  of  uking  ^^^^  i^  appeared  that  the  defendant  had  not  been  sworn  in  at  the  same  time  as 
Qpon  him  he  was  elected.  It  was  urged,  in  support  of  (he  position,  that  the  electioa 
self  the  cxe  should  be  simul  et  semel;  that  this  was  so  considered  in  the  case  of  Bex  v.  Car- 
J?**°°  •^  ter  (Cowp  220,)  where  the  words  of  the  charter  of  Portsmouth  were  the  same 
the  sweai  "®  '**  ***^  ^^*®  before  the  court.  Sed  per  Cur,  The  question  in  the  case  ci- 
iBg  in  need^^  ^^^>  whether  the  corporation. could  elect  an  infant  into  an  office  who  was 
not  be  im  incapable  of  taking  at  the  time.  The  objection  was  solely  founded  upon  a  pre- 
mediately  sent  incapacity  of  completing  the  election  by  a  swearing  in,  and  did  not  apply 
conseqoent  to  the  case  of  a  mere  omission,  to  complete  the  election  of  a  presently  capable 
on  ihe  olecpe„(,n^  ^y  ^n  immediate  8wearmg  in.     See  Bep.  Temp.  Hard'  255. 

3.   Bex  v,  Joruan.  E.  T.   1737.   K.   B.  Ca.   Temp.  Hard.  255;  S.   C. 

9  Cart.  263. 
Bat  i«  mmt  On  an  information  in  the  nature  of  a  qtio  warranto  against  the  defendant,  for 
^^•onaM  '*'*"''P^"6  ^^®  office  of  a  capital  burgess  of  the  borough  of  Westbury,  the  dc- 
tlme;  if  fendant  set  out  a  custom  for  the  mayor  and  capital  burgesses,  or  the  majority 
not,  it  will  of  them,  if  there  be  a  vacancy  among  the  capital  burgesses,  to  assemble,  and 
6ft  a  wavter  elect  an  inhabitant  into  the  said  office,  which  is  vacant;  and  that  the  person  so 
of  the  elee  elected  may  be  sworn  and  admitted  at  that  or  any  future  assembly.  That  there 
<!•**  being  two  vacancies  among  the  capital  burgesses,  he  was,  on  the  18fh  of  Octo- 

ber, 1709,  at  an  assembly  then  holden,  elected  into  one  of  the  said  two  offices 
80  being  vacant.  Then  he  said,  that  on  the  16th  day  of  September;  2734,  at 
an  assembly  then  holden,  he  took  the  oath  of  office  of  a  capital  burgess,  and 
was  then  duly  sworn  and  admitted  to  the  office  of  one  of  the  capital  burgesses, 
the  office  being  at  that  time  vacant.  The  King's  coroner  replied,  and  adknit- 
ted  that  he  was  chosen  as  in  the  plea,  whereon  two  issues  were  joined,  one 
whether  he  was  duly  elected,  and  the  other  whether  he  was  duly  sworn;  the 
first  issue  was  found  for  the  defendant,  and  the  second  for  the  king,  whereon 
judgment  of  ot»f€r  was  given  against  him;  and  because  he  was  never  since 
elected  mayor,  we  cannot  now  swear  him  according  to  the  command  of  the 
writ.  The  question  was,  whether,  after  this  judgment  of  otisfft*,  he  was  enti- 
tle to  a  tnandamxiSy  to  swear  him  into  the  office  in  consequence  of  his  prece- 
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dent  election.     Raymond,  C,  J.     It  seems  1o  me,  that  the  election'  is  done 
Avray ;  and  that,  unless  there  had  been  a  new  elecl^ion  since  the  judgment,  the 
party  is  not  entitled  to  this  mandamus. 
4.  Rex  y,  Slatford.  H.  T.  1697.  K.  B.  Comb.  4IlT;  S.  C.  5  Mod.  516. 

On  a  mandamus  commanding  the  city  orOxr3rd  to  admit  and  swear  Slatford  ^^  it  is  a* 
the  return  was,  that  he  had  not  taken  oaths  according  to  the  13  Car.  2.  c.  1.  ^^^1^,}^-^ 
To  this  return  it  was  excepted  that  they  had  not  tcndorod  the  oath  to  him.        X      \  ^ 

But  the  Court  said^  that  the  design  ofthe  act  was  to  secure  the  government  were'iiot 
in  general,  and  likewise  in  particular;  therefore,  at  his  peril,  he  must  take  the  tondeied  to 
oath;  otherwise,  the  corporation,  by  agreement  among  themselves  not  to  ten- the  person 
der  the  oaths,  might  dispense  with  the  act,  which  might  prejudice  the  govern- elected, 
mcnt. 

5.  Rex  v.  Ellis.  M.  T  17^3.  K.  B.  2  Stra.  994;  S.  C.  9  East,  252.  n.      ^"*  "^'^^ 
By  a  charter  the  new  mayor  was  to  be  sworn  before   his  predecessors.     At  J^*  ?^i!f  L^ 

the  election  there  were  two  candidates.  A.  and  B.     A.  had  the  majority,  not-^fi'^r^  ^ 
ivithstanding  the  mayor  ordered  B.  to  be  sworn.      The  town  clerk   read  the  particalar 
oath^  and  they  both  took  the  oath.     On  the  question  who   was  elected,  the  peraoo,  hi* 
Court  said,  that  it  was  not  a  good  swearing;  for,  as  it   is  to  be  the  act  of  **"{J"*»  "f . 
the  mayor,  his  assent  must  go  along  with  his  presence;  and  if  he  deny      *  "    jj 
to  swear  him  in,  though  ever  so  fairly  elected,  he  cannot  have  any  right  to  his  etsantial- 
•office. 

6.  By  the  11  Geo.  1.  c,  4.   for  preventing  the  inconveniences  arising  fromAod  by  11 
^voiit  of  elections  of  mayors  or  other  chief  officers  ofthe  corporations  being  G*  !•  P«r 
made  on  the  days  appointed  by  charter,  or  usage,  for  that  purpose,  s.  3.  pro-*"*?  ®'*^ 
vides,  that  in  boroughs  and  towns  corporate,  where  the  mayor  or  ^^^>cr  chief  of- ^jj^°^^"|JJ 
£cer  is  to  be  nominated  or  ^woin  at  a  court  leet,  or  some  other  court,  and  it  directions 
happens  that  no  due  nomination  or  swearing  of  him  is  made, 'the  Court  of  K.  of  that  act 
B.,  on  motion  may  award  a  mandamWy  requiring  the  lord,  or  his  steward,  or  xhall  be 
other  officer,  to  hold  such  court  leet,  or  other  court,  at  such  time   as   shall  s^orn,  as 
be  judged  proper  by  K.  B.,  or  to  signify  to  the  court  good  cause  to  the  con-     -'"7  't 
trary,  and  thereupon  to  cause  such  proceedings  to  be  made,  as  in  other  cases  t^e  time  of 
ofmandamusj  for  holding  of  any  court,  and  of  the  time  appointed  by  such  writ  the  admia 
ibr  holding  such  court;  public  notice  in  WTiting  shall  be  affixed  in  the  market,  sion, 

or  some  other  public  place,  six  days  before  the  day  appointed;  and^  where  a 
nomination  of  persons  in  order  to  the  election. of  a  mayor,  &c.  is  to  be  made 
at  such  court  leet,  or  other  court,  then,  afler  which  nomination  made,  all  other 
•acts  necessary  to  such  election  shall  be  done  at  such  assembly,  as  if  such  elec* 
tion  had  been  made  as  in  s.  1.  abridged  ante,  p.  600.  n. 

7.  Rex  v.  Willis.  M.  T.  1738.  K.  B.  And.  279. 
This  was  an  application  for  a  mandamus^  to  be  directed  to  the  defendant  as  ^"d  a  man 
steward  ofthe  court  leet  of  H.,  commanding  him  to  hold  a  court  leet,  and  to  ff^"*^'"^*'^ 
swear  and  charge  a  jury  to  present  all  things  proper  to  be  presented,  in  order  mandiM 
that  they  might  present  to  the  steward,  J.  D,,  the  person  duly  elected  mayor  the  proper 
of  H.     In  support  ofthe  motion,  an  affidavit  was  produced,  stating  the  election  officer  to 
of  another  person  to  the  office;  and  it  was  considered  that,  according  to  the  lioldacowt 
3d  sec.  which  was  made  the  foundation  of  the  motion,  a  mandamus  would  not^*®^^®'^ 
He  for  presenting  a  particular  person,  but  only  a  general  niandamita  for  holding  j 
a  court  leet,  and  do  all  things  necessary  for  the  election  of  a  mayor.     It   was    r  7Q5  i 
likewise  contended  that,  as  in  the  present  case,  there  were  two  persons  who 
pretended  to  have  been  elected,  the  writ  for  which  the  present  application  was 
made  would  predetermine  the  question,  and  would  oblige  the  jury  to  present 
one  person  as  duly  elected,  when,  perhaps,  their  opinion  might  be  in  favor  of 
aoother.     Rut  the  Court  were  clearly  of  opinion  that  the  application  was  pro- 
per; for,  that  the  plain  intent  of  the  act,  which  was  very  general,  was  to  en- 
force the  performance  of  all  such  acts  as  were  necessary  for  completing  the  ad- 
mission or  election  of  the  officers  or  members  of  corporations,  one  of  which 
was  a  presentment;  and,  as  it  was  sworn  that  J.  D.  had  been  elected,  there 
could  be  no  harm  in  pointing  out,  by  the  writ,  what  in  particular  the  steward 
and  jiiry^  who  were  merely  ministerial,  were  further  to  do.      This  could  be  of 
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no  prejudice  to  any  one;  because,  the  mandamm  not  being  peremptory,  if  J. 
D.  was  not  well  elected,  that,  or  any  other  matter  against  the  suggestion  in  the 
writ,  might  be  returned^ 

^  7.  Rfx  v.  Name.  T.  T.  1742.  K.  B,  7  Mod.  337. 
And  if  the  ]>fQ  election  having  taken  place  on  the  day  presented  by  the  charter,  a  wian- 
flweariDgbe^^i^^g  was  issued  on  the  11  G.  I.  c.  4.  On  the  question,  whether  the  defend- 
racb  DfOTl  ^"*  ^'^®  properly  sworn,  it  appeared  that,  by  the  charter  of  incorporation,  the 
ding  officer,  persons  elected  were  to  be  presented  at  the  next  court  leet,  and  to  be  sworn 
it  is  void,  and  admitted  before  the  town-clerk,  or  his  deputy,  at  such  court,  in  the  pre- 
thongh,  by  sence  of  the  mayor,  &c.  However,  the  present  defendant  had  been  elected 
the  coostitQi^s  directed  by  the  1 1  Geo.  1.  c.  4.  the  senior  capital  burgess  having  presided 
JJJ^°^|jJ^j®jj  at  the  election,  th  But 4he  Court  said:   the  question  is, 

25e  »svev    whether  the  defendant,   who  has  been  elected  according  to  the  statute,    is 
ing  may  Icebound  by  that  part  of  the  custom  which  requires  a  diflerent  mode  of  election, 
before         the  general  clause  referring  to  the  swearing  directs,  that  it  shall  be  before  the 
some  other  presiding  officer;  therefore  we  do  not  see  how  a  custom  can  interfere;  because 
officer.         jjjg  custom  is  confined  to  an  election  made  in  pursuance  of  the  custom. 

8.  Rex  v.  Malden.  M.  T.  1767.  K.  B.  4  Burr.  2130. 
So,  if  the         This  was  an  information  in  the  nature  of  quo  warranlOy  to  show  by  what  au- 
v^ioMtitle  *^o"^y  ^  exercis<»d  the  office  of  bailiff  of  Maiden.     His  plea  set  forth  letters 
is  impeach  patent  of  incorporation,  \  &  2  Ph.  &  Mary,  which  directs,  that  the  tw^obailifls 
ed,  set        should  be  annually  elected  on  the  Friday  ne.xt  after  the  Epiphany:  at  which 
forth  a        the  bailiffs  for  the  preceding  year  have  presided.     That  on  Friday,  6  G.  2.  no 
swearing     election  was  made  of  bailiffs;  and  that  thereupon,  on  the  day  next  after  it,  di- 
presidiM^of  ^^'^^  of  the  then  aldermen  and  head  burges-ses,  in  pursuance  at  the  statute  in 
ficer  and      ®"ch  case  provided,  did  assemble  together  for  the  election  of  two  bailiffs;  at 
two  others,  which  meeting  he,  the  saijd  Charles  Maiden  (the  defendant  himself),  did  prc- 
it  is  ana      side;  having  a  right  to  vote,  and  being  then  the  nearest  then  present  in  place 
reliable,      ^^id  office  to  the  bailiffs  of  the  said  borough,  and  no  bailiffs  of  the  said  borough 
for  the  preceding  yrar  being  then  present.     Then   he  shows  his  election  at 
this  meeting.     And  that,  ailer  this  said  election,  and  before  admission,  he  did, 
at  the  same  meeting,  take  his  onth  before  Jonas  Maiden,  William  Smart,  and 
John  Edwick,  then  and  there  being  three  other  senior  aldermen,  and  the  only 
aldermen  who  were  present  at  that  meeting.     The  King's  coroner  and  attor- 
l  'Q"  J    ney  replied  six  several  matters;  and,  in  his  reply,  took  several  issues;  one  of 
which  was,  "  that  Jonas  Maiden,  William  Smart,  and  John  Edwick,  were  not, 
nor  was  any  of  them,  next  in  place  and  office  to  the  bailifls."     The  defendant 
rejoined,  that  Jonas  Maiden,  before  whom  (together  with  William  Smart,  and 
John  Edwick)  he,  the  defendant,  took  the  said  oath,  was  the  nearest  then  pre- 
sent, in  place  and  office,  to  the  bailifls  of  the  said  borough,  except  him,  the 
said  Charles  Maiden,  who  was  the  nearest  then  present,  and  who  presided  at 
the  said  meeting,  and  who  was  elected  to  be  one  of  the  bailifls.     The  King's 
coroner  and  attorney  demurred  to  this  rejoinder:  and  one  of  his  causes  of  de* 
murrer  was,  that  the  said  Charles  Maiden    ought  to  have  taken  his  oath 
before  such  officer  or  person  as  presided  at  the  election.     The  defendant 
having  joined  in  demurrer,  it  was  argued  for  him.     But  the  Court  agreed 
that  the  defendant  was  not  properly  swcrn  in  before  the  presiding  officer, 
A  J         .-Which  is  absjolutely  necessary  where  the  election  is  mado  under  the  statute  of 

lected  nn  9.  Kex  v.  Carmarthen.  E.  T.  1757.  K.  B.  1  Burr.  Si92. 

der  11  G.  A  plea  to  a  qtto  tvarranlo^  questioning  an  election  on  the  11  Geo.  I.e.  4. 
1.  be  acta  stated  that  the  defendant  had  been  elected  and  chosen  mayor,  Sf^c.  and  imme- 
aUv  sworn  diately  after  his  election,  according  to  the  letters  patent  of  incoporation  in 
pJwIding*  Henry  VTII.  he  did  then  and  there  take  his  corporal  oaths  before  A.  B  C. 
officer,  bat  ^^^  others,  burgesses  and  commnn-rouncilmen,  pursuant  to  the  directions  of 
en  a  quo  the  letters  patent.  But  this  swearing  was  by  n^stake  set  forth  to  have  been  in 
ioarranto  the  manner  as  direc;ed  by  the  chaner,  instead  of  that  prescribed  by  the  statute, 
by  jnistake  After  the  trial,  the  defendant  offered  evidence  to  show  a  different  swearing 
e  appears  f^^j^  ^^^^^  which  he  had  alleged  upon  the  record;  but  the  C.  B.  rejected  it,  be,r 


' 
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cause,  to  have  given  evidence  of  a  swearing  dissimilar  from  that  set  forth  in  to  have 
his  plea,  would  have  been  to  set  up  a  title  at  the  trial  inconsistent  lirom  that  *>•<»  •y^o™ 
under  which  lie  claimed  on  the  record.     And  on  an  application  tor  a  ^®^  ^™^  J^'^ 'cLr 
the  Court  refused  to  disturb  the  verdict.  ter,  he  will 

3d«  •ds  to  the  eligibility  of  partiaUar  afficerSy  and  herein  of  the  gentral  nature  and  not  be  al 

auraiion  of  the  respective  offices.  lowed  to 

(a  1 )  fVho  are  eliirible  as*  «>▼•  •▼>, 

1.  Rex  v.  White.  M.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  8.  ,w1!^i^* 

On  a  motion  for  an  information  against  the  defendant,  in  the  nature  of  a  fu^accordiM 
warranto^  to  show  by  what  authority  he  exercised  the  ofiice  of  burgess  of  the  to  the  atat 
borough  of  Calne;  the  question  was,  whether,  being  an  infant,  under  the  age  ate. 
of  21  years,  at  the  time  of  his  election,  he  was  capable  of  exercising  this  office.  An  infant  ia 
A  rule  to  show, cause  was  allowed.  ineligible aa 

Per  Cur.     If  an  infant  is  not  fit  to  manage  for  himself,  he  is  improper  to    L  ''^^  ] 
be  a  mayor  for  the  public;    but,  as  it  is  a  matter  of  law  not  settled,  the  *^^P°'***® 
rule  must  be  made  absolute  to  determine  it.      Vide  Cases  Temp.  Lord  Hard-  •"®®'^' 
wcke,  p.  8. 

2.  Rex  v.  Carter.  M  T.   1773.  K,  B.  Cowp.  58. 
Upon  a  rule  to  show  cause  why  an  information,  in  the  nature  of  a  quo  war-  Ualesa  the 
rantOj  should  not  be  directed  to  the  defendant,  to  show  by  what  authority  he  charter  ex 
claimed  to  be  a  burgess  of  the  borough  of  Portsmouth,  the  ground  of  the  ap-  P'o^fly  »» 
plication  was,  that  at  the  time  of  his  being  elected  a  burgess  he  was  an  infant     *J^"*  !• 
of  the  age  of  nine  years  only,  and  therefore,  incapable  of  serving  the  office;  i^^^^jn 
and  the  preceding  case  of  Rex  v.  White,  was  cited.     It  appeared,  that  the  ehoate 
defendant  was  not  sworn  in,  nor  ever  acted,  till  after  he  was  of  age.  righta. 

Per  Cur.     The  only  point  material  to  be  considered  is,  whether  an  infant  is 
capable  of  being  elcctea  a  burgess;  this  may  be  a  very  considerable  question, 
and  a  great  deal  may  be  said  in  favour  of  their  being  elected.      An  infant  is 
capable  of  purchases  and  privilet^s  that  are  for  hishenefit,  and,  amongst  other 
privileges,  that  of  a  grant.     Suppose  the  king,  in  the  first  charter,  had  nomi- 
nated an  infant  one  of  the  burgesses;  upon  a  question  whether  the  nomination 
was  void,  it  would  depend  upon  circumstances;  and  might  turn  upon  the  na- 
ture of  the  acts  requisite  to  be  done  by  the  burgesses.     It  may  be  a  question, 
which,  in  its  consequences,  may,  more  or  less,  affect  the  right  of  all  the  cor- 
porations in  the  kingdom;  therefore  all  these  grounds  operate  conclusively  to 
make  the  rule  absolute.     The  reasons  urged  against  it  are,  that  there  is  no 
precedent  which  supports  the  application;  but  two  cases  have  been  cited,  in 
which  the  reason  I^ord  Hardwicke  assigns  for  sending  the  very  question  now 
under  litigation  to  be  tried,  was,  that  it  had  never  been  settled.     It  does  not 
appear  that  those  cases  ever  were  finally  decided;  therefore,  the  Court,  in  this 
case,  adopt  the  reason  which  weighed  witl;  Ix)rd  Hardwicke,  and  make  the 
rule  absolute,  that  the  question  may  receive  a  full  and  final  determination. 
6.  Rkx  V.  Trei.awney.  H.  T.    1764.  K.  B.  3  Burr.  1615. 
A  motion  had  been  made  for  an  information,  in  nature  of  a  quo  wan'onto^  The  o6Scea 
Against  the  defendant,  for  acting  as  capital  burgess,  having  been  steward  (a  of  capital 
higher  office,  as  was  alledged)  when  elected  capital  burgess;  which  higher  of-   [  1^  ] 
fice  of  steward  was  said  to  be  incompatible  with,  and  therefore  rendered  him  burgeaa  and 
incapable  of  being  elected  into  the  lower  office  of  capital  burgess;  on  showing  *-*?^.      ^® 
cause,  it  was- {inter  alia)  alledged,  that  they  were  not  incompatible:  but,  if  they  patible.t 

*  The  qnalificatioDfl  reqaiaite  for  officers  of  corporation  depend  in  general  on  the  conati- 
atitutioQ,  usage,  or  bve-laws  of  each  particalar  corporation.  So  the  rights,  powera,  and 
doties  of  corporate  ofBcers  depend  in  general  on  the  provisions  of  the  charters,  or  prescrip- 
tive asage  of  the  corporation « or  the  express  provisions  of  an  aet  of  parliament;  see  1  Kyd 
.on  Corp.  824. 

t  A  person  who  is  already  in  possession  t>f  one  office,  is  not,  for  that  rsason,  disqnaiified 
to  be  elected  to  another,  whether  the  two  offices  be  incompatible  or  not ;  if  they  be  not  in- 
compatible, they  may  of  course  be  held  together;  if  they  be  incompatible,  the  election  or 
appointment  to  the  second,  and  acceptance  by  the  party  elected  or  appointed,  vacates  the 
first;  see  Pop.  28.  As  if  a  town  clerk  be  elected  mayor  in  a  corporation  where  the  mayor 
holds  a  Court  of  Record,  and  the  town  clerk  is  a  minister  of  that  Coart,  if  he  accept  the 
office  of  mayor,  the  place  of  town  clerk  \s  ipso  facto  void;  see  1  Sid.  803;  2  Keb.  92, 
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were  incompatible,  it  would  be  the  former  office  that  waa  vacated  by  the  iio^ 
ceptance  of  the  latter;  and  not  the  office  which  waB  last  accepted.  The  Court 
said:  here  is  no  fact  doubted i  no  opposition;  no  objection  erer  made.  All 
the  evidence  that  can  be  traced  shows  a  consistent  usage  for  100  years  back, 
'^  that  the  steward,  if  a  capital  burgess  before,  has  remained  a  capital  burgess." 
And,  in  point  of  law,  there  is  no  incompatibility  in  the  steward  being  a  capital 
burgess;  if  he  should  be  chosen  mayor,  it  may  then  be  a  question, ''  whether 
his  acceptance  of  that  office  docs  not  vacate  bis  office  of  steward?" 
— It  seems  to  us  very  strong  (though  it  is  not  now  necessary  to  de-; 
termine  it,)  that  if  these  two  offices  of  steward  and  capital'  burgess  were 
incompatible,  tlie  acceptance  of  the  latter  would  imply  a  surrender  of  the 
former. 

4.  Rex  v.  Bateman.  M.  T.  1788.  K.  B.  ^  T.  R.  777. 
Nor  ara  the     On  a  quo  warranto^  it  appeared  there  was  a  ministerial  officer  in  the  borough, 
officefl  of     called  the  town  clerk,  who  attended  on  the  corporate  courts  and  meetings,  luid 
ud'alder    ^^owas  subject  to  the  controul  of  the  aldermen,  who  also  adjusted  andalJew- 
men  nec€s  ®^  ^^^  town  clerk's  accounts;  that  the  defendant,  being  an  alderman,  was  eleo- 
sarily  in      ted  such  town  clerk,  and  that  by  the  ancient  custom  and  usage  of  the  borough, 
compatible  the  office  of  town  clerk  was  incompatible  with  that  of  alderman.  But  the  Court 
nnle^  the    g^^i^^  ^he  offices  of  alderman  and  town  clerk  were  not  necessarily  incompatible, 
one  u  any  because  in  some  corporations  aldermen  are  not  judicial  officers;  that  if  en  al* 
jecTto  the  derman  were  also  a  magistrate,  and  the  town  clerk  acted  ministerlaUy  under 
control  of  him,  then,  indeed,  these  two  offices  could  not  be  held  by  the  same  persoa. 
the  other.    Here  the  question  was,  whether  the  town-clerk's  accounts  Vere  not  allowed 
by  the  alderman?  and  as  they  are,  the  two  offices  are  incempatible. 

5.  MiLWABD  V.  Thatcher.  M  T.   1787.  K.  B.  ^2  T.  R  81. 
Bnt  the  offi     Afler  verdict  for  the  plaintiff,  on  an  'issue  directed  to  try  the  right  to  an  o^ 
^•J^^j'*"*  fice,  it  appeared  that  the  corporation  of  Hastings,  consisted  of  a  mayor,  12  ju- 
towiT clerk  ^^^^^  freemen,  and  a  town  clerk;  and  that  the  town  clerk  was  elected  by  the 
In  the  cor    mavor,  jurats',  &c.,  who  are  magistrates  exercising  judicial  authority ;  that  the 

{loration  of  defendant  was  duly  elected  according  to  the  immemorial  usage,  until  1 782, 
Hastings  when  the  plaintiff,  being  one  of  the  jurats,  was  elected  town  clerk  by  the 
*^*-uf*^?™  naayor,  jurats,  &c. ;  and  the  plaintiff  had  never  acted  as  a  jurat  since  his  elec-. 
Serefore  *'^*^  *^  ^^®  office  of  town  clerk  The  question  was,  whether  the  offices  of  jti- 
the  accept  ^^^  ^^^  ^^^^^  clerk  were  incompatible?  It  was  proved,  that  there  have  been 
ance  of  the  many  instances  within  the  borough  of  jurats  acting  as  town  clerk, 
latter  va  Sed  per  Cur.     The  offices  are  incompatible,  because  one  is  a  ministerial, 

eaten  the     q^^  ij^q  other  a  judicial  office,  which  cannot  be  held  by  one  uid  the  eame  per- 
T ™09  1   ^°^'  ^^^  therefore  the  acceptance  of  the  office  of  town  clerk  renders  the  for- 
^  '   mer  office  ipso  facto  void,  for  the  party  had  made  his  election. 

«.  (p  I)  €(/  their  general  nature  and  dwaUon  of  9uch  offices,* 

al  nature  of  I.   Of  fhe  f:eneral  nature: 

a  corporate    1.  PiPER  V.  Dennis.  M.  T    1698.  K    B.  12  Mod.  263;  S.  C.  Holt,  170. 
office  is  By  the  charter  surrendered  none  could  be  mayor  if  he  were  not  a  capital 

soch,  that   burgess    and  one  was  made  a  capital  burgess  by  the  charter  of  King  James, 
their  validi  j^j^j  ^^^^^  made  mayor,  according  to  the  old  charter.     The  question  was,  whe* 

be  impeach     *  1'  corporationii  conaietiog  of  a  imall  onmber  of  memben  withoot  a  head,  there  is  ■■«- 
ed  witboat  '^^^y  "^  distinction  of  rank,  bat  all  are  eqnal  in  rights,  privileges,  and  anthenty*    la  email 
its  clearly    oor|.*onitionB  too,  which  have  a  head,  such  as  a  dean  and  chapter,  there  is  generally  no 
appearing    other  distinction  of  rank,  bnt  between  the  head  and  the  body  at  large,  all  the  memberi  of 
that  they      ^  latter  being  eqnal  and  co-ordinate.     In  corporations  whose  members  are  more  nnmer- 
are  antena  ^°'*  and  whose  concerns  are  more  complicated,  there  are  nsaally  some  select  bodies,  which 
ble      Pri    necessarily  gives  rise  to  a  distincdoo  and  gradation  of  ranks.     Thus,  in  corporate  towns,  the 
ma  facie     comiDon  freemen,  formiug  the  creat  mass  of  the  corporation,  may  be  said  to  compose  one 
the  officera  ^ank;  the  livery  in  (he  city  of  London  another;  ana  in  the  greater  nnmber  of  cities  and 
towns,  the  commoo-conncilmen  and  aldermen ,  or  some  eqnivalent  description,  two  othen. 
The  common  freemen  have,  in  general,  only  the  right  of  eiercising  their  tr^de  within  the 
town,  and  enjoying  the  common  privil^es  and  franchises  of  the  corporation,  though  some- 
times the  right  of  voting  in  elections^  the  livery  are  a  select  body,  whose  principal  privilege 
is,  that  of  forming  some  of  the  electoral  assemblies  of  the  corporation;  the  common-coim- 
ciJmen  have  a  more  immediate  eoncem  in  the  government,  sometimes  formbg  a  constita- 
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ther  he  was  a  legal  major.     The  Court  said :  You  should    first  have  moved  ^}^^  be 
him  from  being  a  capital  burgess;  for,  if  we  find  one  in  actual  possession  of  an  '^•'^•d  as 
office,  we  shall  intend  htm  to  be  rightful  oflicer  until  the  contrary  appears.         .tkntid'^^'' 

2.  Anon.  M.  T,  1780.  K.  B  II?  Mod.  4V3.  Ah3  h 

Per  Rolt,<^.  J.     If  a  person,  pretending  to  be  mayor  of  a  corporation,  put  i^^if  J^^ 
tfae^corporation  seal  to  a  deed,  it  is  not  by  that  the  act  of  the  corporation.*'        may  not 
S.  Rex  v.  Smart.  T.  T,  1768.  K.  B.  4  Burr.  ^244.  I  7  lO  J 

This  corporation  consisted  of  three  integral  parts,  the  first  of  which  was  not  bind  the 
a  mayor,  or  a  single  bailiff,  but  two  bailifis;  Smart  was  rhosen  at  a  corporate  corpora 
meeting  before  A.  and  B.,  who  presided  as  bailiffs.     But  B.  beibj^  afterwards  ^^°^' 
ousted,  the  question  was,  whether  the  election  was  legal,  there  bemg  only  one  '[.*  corpor 
bailif!  instead  of  two;  the  Court  said,  we  are  of  opinion,  that  two  bailiffe  &^^  00101  only 
necessary  as  presiding  officers,  because,  if  the  corporation  had  chosen  but  one  o^e  bailiff; 
bailiff,  he  would  have  been  no  officer  at  all  without  the  other.  where  the' 

4,  Rex  v.  Thornton.  M.  T.    1803.  K.   B.  4  East,  294;  S.  C.  1   Smith's  charter  di 

Rep.   109.  rectsiwo, 

A  charter  constituted  a  corporation,  to  consist  of  two  bailiffs,  f  senior  and  1^*/°*  *  . 
junior)  12  aldermen,  and  an  indefinite  number  of  burgesses;  and  after  nomi-^^t. 
natiiig  the  two  first  bailiffs,  and  directing  the  election  of  the  fir«it  \"J  aldermen,  ^^j  where 
provided,  that  on  a  certain  day  in  the  year,  the  senior  bailiffs  should  be  chosen  a  aeuior 
by  the  bailifls  and  aldermen,  or  the  major  part  of  them,  out  of  the  aldermen  for  and  jonior 
one  year,  and  until  another  of  the  aldermen  to  that  ofiice  in  due  manner  should  bailiff  were 
be  elected,  perfected,  and  sworn;  and  also,  provided  for  the  election  of  the  ju-*^  ^®  ®***^ 
nior  bailtfT  on  the  same  day,  by  a  different  mode  of  election  for  one  year,  and  ^^^^  ^' 
until,  &c.  (as  before.)     The  question  which,  on  the  statement  of  these  facts,  ^f  ^^  torpor 
arose  was,  whether  the  two  bailifSi  constituted  one  or  two  officers,  the  Court  ation,  bav 
said,  the  bailiffs  do  not  form  together  om  office,  but  are  Hvo  offices,  having  as  ing  as  presi 
presiding  officers  the  same  function,  but  capable  of  being  elected  oA  events  o(^^'^  ^^ 
death;  amotion  and  resignation  at  dilferent  periods  of  holding  their  offices  by  *^®'*  ^J® 
course  fbr  longer  or  stated  times,  and  necessarily  determinable  at  difierent  \\^g  ^^ 
times,  according  as  a  successor  to  either  might,  or  might  not  be  sooner  or  later  capable  of 
^'  in  due  manner  elected,  perfected,  and  sworn."  being  elect 

2.  QT  their  duraium,  ed  in  caae 

1.  Foot  v.  Prowse  Mavor  of  Truro.  Stra.  626,  ^^*  ^«^'» 

On  the  case  of  Truro,  the  mayor  was  to  be  chosen  out  of  the  aldermen  who  ^J  **^^*^®' 
were  to  be  annually  chosen  as  atrial  at  bar:  on  the  question  of  the  validity  of  it  was  heU 
the  defendant's  election  to  tiie  office  of  mayor,  it  appeared  that  the  aldermen  that  they 
present  at  the  election  had  been  aldermen  fbr  several  .years,  and  that  none  of  were  sepa 
them  had  been  re-elected  within  a  year  before;  on   a  bill  of  exceptions,   the  ™'J  ^.5^**» 
Court  were  of  opinion,  that  the  election  of  the  mayor  was  void  for  want  of  an  c"nsUt  i"*^' 
anoual  election  of  the  aldermen.     But  on  a  writ  of  error  in  the  Exchequer  bui^one  ^ 
chamber,  the  judgment  was  reversed,  on  the  principle  that  the  words  "  to  be  rj,^^  ^J^ 
annually  chosen"  were  only  directory,  and  that   an  annual  election  of*t  hem  tion  of  a 
was  not  necessary  to  make  an  election,  as  then  proved  good.    And  this  rever-  corporate 
sal  was  affirmed  in  parliament.!  ®®**®  *«» 

ent  part  of  the  legislative  body,  which  is  the  case  in  London,  and  sometimes  only  a  part  of   '^^^  ^ 
the  general  executive  covncil;  the  aldermen  are  still  more  select,  forming  what  may  beljf^     ^l* 
called  the  priry-conncil  of  the  corporation,  nnd,  in  general,  also  part  of  the  common-coon-  .    .  ^^^^ 
cil.     A  freeman  of  a  town  differs  from  an  inhabitant  in  this;  that  a  freeman  is  a  member  of  P  '^^  ^ 
the  corporation,  and  may  or  may  not  be  an  inhabitant  of  the  town,  and  an  inhabitant  is  so  .  ^  corpora 
called  from  the  thrcnmstanre  of  local  residence,  and  may  or  may  not  be  »  member  of  the  ^^°' 
corporation.     The  terms  citiaeii  and  bnrgess  are  generally  synonymnos  with  freemen,  but 
sometimes  **  borgoss"  is  the  designation  of  a  member  of  a  select  body:  distinct  from  the 
common  freemen;  there  are  coses  in  which  it  is eqaivalent  to  comipon-coiiacilnien ;  see  Kyd 
on  Coip.  p.  320. 

*  Those  acts  which  am  good,  if  done  by  a  mayor,  de  facto,  or  nnder  his  aathocity,  are 
those  which  he  may  be  compelled  to  do  in  favour  of  a  person  who  has  a  precedent  riglft- 
to  have  them  done.  All  voluntary  acts,  fiot  nicessary  to  carry  on  the  business  of  the 
corporation  seem  to  be  void,  whether  done  by  an  usurper  or  a  mayor,  de  facto,  or  under 
the  authority  of  either;  some  necesfary  acts  too  are  certainly  void  in  both  cases;  see 
Andr    116;  Ca.  Temp.  150. 

t  The  office  of  alderman  is  in  genernl  for  life:  see  1  Kyd  on  Corp.  323.     Ii  appears  that' 
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[711]  2.  Rex  v  Bailikfs  of  Ipswich.  H.  T.  1706.  K.  B.  2  Ld.  Raym.  1232. 
And  it  may  On  the  removal  of  a  recorder  for  not  having  holden  the  session  of  the  peace, 
be  prolong  i^ro  exceptions  were  taken,  Ist.  That  a  sessions  might  be  held  without  him,- 
ed*  or'be  ^®  "^*  appearing  to  be  of -the  quorum,  and  '2d,  Admitting  it  could  not,  they 
come  for  ought,  to  have  sent  for  him.  To  which  it  was  answered,  and  resolved  by  the 
feited  ac  Court:  1st.  That  admitting  the  presence  of  the  recorder  were  not  necessary 
cording  to  by  the  charter  to  the  holding  a  sessions  of  the  peace,  yet  he  must  attend,  for 
the  terms  it  ^as  the  intent  of  the  charter  makins  such  an  officer,  that  he  should  assist 
they  may  ^y^^  corporation  in  matters  of  law;  and  the  justices,  though  they  had  power, 
cretioo  ^^  ^^^^  might  be  afraid  to  proceed  to  the  holding  of  a  sessions  without  their 
hare  adopt  recorder.  And  2d.  This  office  being  a  public  office,  concerning  the  admitt- 
ed in  their  istration  of  justice,  the  officer  is  to  attend  at  his  perils*  and  non-attendance  is 
formation,  a  cause  of  forfeiture  of  his  office,  though  no  inconvenience  ensue  by  his  non- 
as  oblicato  attendance. 

^moonent  («  1)  ^^^  right  io  appoinl  depuHes. 

parts  of  1.  Rm  V.  The  Mayor  of  St.  Alban's.  T.  T.  1810.  K.  B.  12  East,  559. 

thoir  body.  The  borough  of  St.  Alban's,  having  first  received  a  recorder  by  charter  of 
It  in  not  an  ChaHes  I.,  a  subsequent  charter  of  Charles  II.,  after  nominating  J.  S.  to  be 
inherent  the  first  and  modern  recorder  under  that  charter,  declared  that  it  should  be 
privilege  in  lawful  pro  pradicto  J.  S.  modemo  rtcordaiore  to  nominate  a  sufficient  person 
c^porate  y^^  ^  ^^^  depuiaUifm  8uun\  m  officio  recordatoris^  H  quod  iiujusmodi  depuiahu 
r  7 12  iicfacius  6fc,  habeat  et  habehii  as  ample  power  in  the  absence  of  the  recorder 
appom^  de  ^v*^*^  ^  ^^^  recorder  for  the  time  beings  by  virtue  of  those  or  any  former  let- 
paties;  the  ^^rs  patent,  habit  atU  habere  el  exercere  possU  et  debet.  The  Court  held  that 
successors  this  did  not  extend  the  power  of  appointing  a  deputy  to  the  succession  of  J .  S. 
of  the  mod  jq  the  office  of  recorder,  and  that  this,  which  was  the  plain  meaning  of  the 

ern  recor  y^or^  of  the  clause,  was  confirmed  by  another  clause,  ^'  Quod  record ator 
derofSt.  "j    J        «•*•••  •  »  I 

Alban's       ^'^^  TEMPORE  ExiSTENS  IN  PERPETUUM  sif  et  ertt  jusltctanus  pac%8 ;  and  oy  an- 

named  in  other  clause,  whereby  power  was  given  to  T.  R.  the  town  clerk  et  cuilibet 
the  charter  commtffit  clerico  successore  to  appoint  a  deputy,  with  the  approbation  of  the 
of  Charles  mayor  and  aldermen;  and  also  by  the  fact  that  no  deputy  had  been  appointed 
V  *  ^f^^^  ^^  ^^y  succeeding  recorder  after  the  first  named  until  a  recent  instance  be- 
boidenTo  ^'^^^  appointment,  the  legality  of  which  was  then  under  discussion,  though 
have  no  such  non-user  was  attempted  to  be  accounted  for  by  showing  a  bye-law,  (ad- 
right  to  ap  mitted  however  to  be  bad)  pas-sed  not  long  afler  the  charter  of  Charles  II.  by 
point  a  de  which  the  recorder's  appointment  of  a  deputy,  was  subjected  to  the  approba- 
pnty,  the    tion  of  the  mayor  and  aldermen.     See  2  Inst.  487;  9  Rep.  46.  b. 

therein  siv  '°  ancient  times,  in  some  cities  and  towns  there  were  some  districts,  called  aldermanries* 
en  beinff      ^^^^  which  alderman  presided,  so  that  the  alderman  wafe  properly  a  local  officer,  as  in  the 
confined  lo  ^^^^  of  London  and  in  some  other  places,  and  there  are  instances  of  an  aldermanry  being 
himself        hereditary   and  grantable,  and  actually  granted  over  like  any  other  inheritance;  see  Mad. 
Fmn.  Bnrg.  14.     It  appears  likewise,  that  the  word  alderman  wos  used  os  the  name  of  the 
head  of  a  company,  fraternity,  er  gnild,  of  which  Madox  gives  seveml  instances;  from 
whence  he  says,  it  came  to  be  nsed  as  the  name  of  a  chief  officer,  or  a  guildaied,  or  incorpo- 
rate city;  ibid.  26,  30,  90.     At  present,  it  seems,  that  no  precise  invariablo  idea  is  attach- 
ed to  the  word  alderman,  but  it  most  commonly  means  one  of  the  chief  governors  of  the  cor- 
poration, or  one  of  the  assistants  of  the  mayor  or  other  head;  see  I  atch.    281;  Palmer, 
464. 

By  the  charter  to  the  borough  of  Denbigh,  it  is  granted,  **  that  the  aldermen,  bailiffi,  &c. 
may  elect  two  of  the  capital  burgesses  to  be  aldermen  for  one  year,  with  aothority  to  exe- 
cute by  themselves,  or  in  their  absence,  bv  their  deputies,  the  office  of  aldermen."  It  is 
also  granted,  that  in  the  event  of  the  death  or  removal  of  any  alderman,  another  may  be 
elected  in  his  stead.  There  is  a  proviso,  that  in  the  absence  of  any  of  the  aldermen,  the 
bailiffs  and  capital  burgesses  (the  welfare  of  the  borough  requiring  it)  may  elect  others  in 
tho  place  of  them.  It  is  also  granted  that  the  aldermen  shall  be  justices  of  the  peace.  The 
Court  held,  that  the  aldermen,  elected  for  the  year,  could  not  delegate  their  offices  of  jus- 
tices of  the  pea(*e;  and,  consequently,  that  a  deputy  alderman  could  not  exercise  the  func- 
tions of  a  magistrate;  Jones  v.  Williams,  8  B.  &  C.  792;  S.  C.  6  D.  &  R.  654;  S.  C.  1 
Oar.  459;  id  669. 

^  Not  only  to  hold  tho  courts  of  the  corporation,  but  also  to  be  concerned  in  their  com- 
mon-council; I  Vent.  145;  and,  therefore,  whore  the  charter  requires  quod  sii peritus  in 
lege,  he  may  be  removed  for  gross  ignorance  in  the  law;  ibid. 
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2.  Green  v.  Da  vies.  M.  T.  1839.  K.  B.  3  B.  &  A,  60.  In  OD«eaM 

Id  justification  of  trespass  for  taking  goods  under  Rfievifacitti  issuing  out  of  ^^^'^  ^^ 
a  court  of  record,  called  the  Court  of  Pleas,  at  Si^ansea.     The  plea  8***®^>  Siud*^iuid* 
that  the  court  had  been  immemorially  holden  before  the  steirard  and  portreeve,  where  two 
or  their  sufficient  deputy  or  deputies.     It  appeared  that  the  offices  of  steward  of  the  cor 
and  portreeve,  or  their  sufficient  deputy  or  deputies.     It  appeared  that  the  o^  porate  offl 
fices  of  steward  and  protreeve  had  become  united  in  A.  B. ;  and  that  he  had  *^  ^®.*°^* 
appointed  a  deputy,  before  whom  the  Court  had  been,  in  the  present  instance,  ^'^^  ^ 
faolden  before.     The  Court  held  the  plea,  although  specially  demurred  to,  on  penonTto 
the  ground  of  want  of  jurisdiction  in  the  court  good;  and  said:  if,  indeed,  it  each  of 
could  be  shown  that  these  two  offices  were  incompatible,  so  that  one  person  which  was 
could  not  fill  the  two,  it  would  follow,  as  erf  course,  that  the  Court  was  not  |e-*ttacbed 
gaily  holden,  and  that  there  was  a  want  of  jurisdiction.     It  does  dot  appear,  ™  po'^er 
however,  from  the  plea,  that  the  offices  are  incompatible;  for  if  the  two  o^c^b  (L/a^emi 
of  steward  and  portreeve  had  been  holden  by  two  individuals,  and  each  had  tj,  that  per 
appointed  one  deputy,  the  court  then  would  have  been  holden  before  two  de-ion  was 
puties.     They  were  at  liberty,  however,  to  appoint  one  depoty  only;  aid  ifcoaaidered 
they  did  so,  the  court  would  have  been  well  holden  before  that  one  person.  «"**'!«d  to 
It  seems  to  us,  therefore*  that  when  the  two  offices  are  united  in  the  same  per-  fjjf^ j|Jaal  ^ 
son,  that  person  may  appoint  one  individual  to  act  as  deputy.     See   I   Lev.  to  a«t  aa 
230;  1  Sid.  352;  7  Mod.  125;  Show.  Pari.  Ca.  66.  deputy. 

4lh.  iAs  to  the  mode  of  compelling  officers  to  accept  office  or  do  their  dubfy  and  t  ''l^  ] 

^ecl  oj  being  punished  for  such  neglect, 
{a  I)   To  accept  office,  fyc, 
i.   City  of  LondOxV  v.  Vanacrb.  T.  T.   1698.  K.  B.  1  Salk.  142;  S.  C.  1 

Ld.  Raym.  496;  S.  C.   12  Mod.  270. 
On  a  habeas  corpus  brought  in  this  cause,  the  constitution  of  the  city  ofBye-lawa 
London  as  to  the  election  of  sheriff  was  returned,  and  also  the  custom  fbrj™P^'"9* 
tnaking  bye-laws;  and  that  by  stat  7.  Car.    1.  a  bye-law  was  made,  that  "^?m  who*' 
freemen  of  the  city  chosen  to  be  sheriff  of  London  shall  be  exempted  from  jp  g^i  ^ 
that  office,  unless  he  will  take  his  oath  that  he  is  not  worth  10,000i.  and  bring  eharya 
with  him  six  persons  as  cdrnpurgators,  such  as  shall  be  approved  of;  and  that,  themaalvai 
on  an  open  proclamation  made  in  Guildhall  of  such  choice,  he  being  called  tof'^DB  "v^ 
come  and  take  on  him  the  office  of  sheriff  at  the  next  court,  and  enter  into  a  "^  ^SSL 
bond  of  1,000/.  to  take  on  him  the  said  office,  on  default  shall  forfeit  the  som^^  ^^^ 
of  400/.;  and  if  he  does  not  pay  that  within  thl'ee  months,  shftll  forfeit  4001, 
mord.     On  a  motion  for  a  procedendo  it  was  objected,   1st.  This  is  not  within 
the  custom  for  making  bye-lawt^  because  the  constitution  of  sheriff  is  by  the 
charter  of  King  James,  which  is  within  time  of  memory,  bat  not  allowed:  for 
Ivhere  a  franchise  is  granted  for  the  benefit  of  a  body  politic,  the  body  politic 
has  power  incidentally  to  regulate  that  fraqchise  for  the  public  benefit.     And 
this  bye-law  is  only  to  require  substantial  persons  to  undergo  that  office;  and 
as  every  member  nas  the  benefit  of  the  franchise-,  ao  they  are  compellable  by 
penalties  to  undergo  the  charge  and  burdens  to  which  the  body  politic  is  lia- 
ble.    2dly.  That  the  party  elect  may  be  indicted  for  refusal;  but  not  allowed; 
for  though  he  may  be  indicted  and  fined  to  the  kingj  yet  that  will  not  save  the 
city  franchise;  therefore  that  shall  not  hinder  the  forfeiture  on  the  bye-law, 
.  See  Comb.  22 1 . 

2.  Vintners' Company  V.  Passey.  H.  T.  1757.  K.  B.   I  Burr.  235.       Aiiaitiaa# 
This  was  an  action  of  debt  brought  against  the  defendant  to  recover  a  P^t^-f**^*^*? 
alty  imposed  by  a  bye-law  of  the  company,  in  order  to  enforce  another  bye-  |JJ^^  j,  jJJJ 
law,  of  which  the  part  material  to  the  present  question  was  to  this  effect;  that  pgeed  abao 
once  in  every  year,  or  odener  if  occasion  should  require,  the  master,  wardens,  lately  with 
and  assistants,  or  the  major  part  of  them  who  should  be  then  present  at  a  court  oat  pro?i 
of  assistants  for  the  time  being,  to  be  holden  for  the  said  mystery,  should  *"*^f!^  Jav 
might  elect  into  the  livery  of  (he  said  corporation  or  mystery  such  and  so  ma-  P"^J[  ^^ 
ny  ol  the  yeomanry  of  the  said  mystery  as  should  seem  most  meet  and  con-^m^i^ie  ^  • 

*  Which  may  be  recovered  bv  an  action  of  debt;  see  Raym.  446;  5  Mod.  319;  1  Bmr.  cn9e> 
237 
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venieat  to  them;  and  that  erery  such  person  ao  elected  should,- at  or  before 
his  admisston  into  the  said  livery^  pay  to  the  master^  wardens,  and  freemen 
and  commonalty  of  the  said  mystery,  to  their  use,  the  sum  of  311.  {5m.  4d, 
The  bye-law  on  which  the  action  was  brought  was  to  this  effect;  ^^  that  eyery 
[  714  ]  perseo  chosen  in  pursuance  of  the  first  law  who  should  not  on  notice  giren 
him  by  the  clerk  or  beadle  accept  of  the  livery;  or,  on  acceptance,  shoold  be- 
fore his  admission,  refuse  to  pay  to  the  master,  &c.  the  sum  of  3U.  15s.  4(i. 
should  forfeit  to  the  said  master,  &c.  the  sum  of  35/."  After  stating  these 
bye«}aws,  and  averring  them  to  be  reasonable,  the  declaration  alleged,  that  at 
the  time  of  making  them,  and  ever  since,  all  the  freemen  of  the  said  mjatery 
before  their  admission  to  the  livery  were  known  by  the  name  of  yeonumry, 
and  that  the  defendant  was  a  proper  person  to  be  elected  to  t£e  livery;  It  then 
set  forth  his  election  and  bis  refusal.  The  defendant  pleaded  tdl  debet j  and 
likewise  another  plea,  which  was  given  up  on  argument;  however,  on  demur- 
.  rer  to  that  plea  the  principle  objection  to  the  bye-law  was,  that  the  penalty  of 
25/.  was  made  payable  absolutely,  end  at  all  events.  But  the  Coort  said: 
that  if  the  defendant  had  a  reasonable  excuse,  be  might  plead  k,  and  gire  it 
in  evidence,  on  nil  debet. 

3.  Starr  V.  Matob  OF  ExBT£R.  E.  T.  1682.  K.  B.  3  Lev.  f  16;  S.C.   ^ 

Show.  158. 
And  wbert  The  Mayor,  &c.  of  Exeter  brought  an  action  of  debt  to  recover  a  fine  of 
■  corpora  gQj  imposed  by  them  on  the  defendant  for  refusing  to  take  the  oaths  and  sub* 
power  by  *^^^^^^  ^^®  declaration  required  by  the  13  Car.  2.  and  declared  that  be  was 
their  char  elected  baihff  of  the  corpovatioD  for  a  year,  according  to  their  charter,  by 
lar  to  fine  which  they  had  a  power  to  fine  for  refusing  to  accepi  the  offices,  and  that  by 
aay  ofiMr  his  refusal  the  election  became  void ;  they  then  averred  that  the  bailiff  nsaait 
^^^^"^^  \y  e:ipended  in  his  office  60/. ;  and  tliat  for  his  refusal  they  had  fined  the  de* 
totaSimir  ^^i^^^i^Qi  ^^'*9  ^o  recover  which  they  had  brtiugbt  the  action;  the  defendant 
M  office«to  pleaded  ml  debet.  And  after  verdict  against  him,  he  brought  a  writ  of  error 
which  be  it  in  the  Exchequer,  ansifining  for  cause,  that  the  statute  did  not  enable  them  X» 
eleotsdi  impose  any  fiixe,  but  omy  make  the  office  void.  But  the  Court  held,  that  the 
tlMj  Biay  refusal  to  take  the  oaths  waft  indirectly  a  refiisal  to  undertake  the  office,  and 
for  Mtqasl  therefore  within  their  power  to  fine  by  the  charter,  and  the  judgment  was  af- 

ifyiiitaiai   fi>W®^- 

Mlfto  bee  4.  Bex  v.  Bower.  E.  T.  1823.  K.  B.  1  B.  &C.  585;  S.  C.  2  D.  &  R.  8^. 

looted.  MfKndamnu  commanding  defendant  to  take  upon  himself  the  office  of  oom- 

And  pay  mon-councilma«  in  the  U>rough  of  Lancaster*  Replication,  that  by  m  bye* 
ment  of  law,  persons^refnaing  to  fitt  that  office  are  subject  to  a  certain  fine,  and  that 
mich  fine  defendant  has  paid  the  fine.  The  returs  was  excepted  to  as  insufficient,  be- 
to  b^ome^  cause  it  did  not  allege  that  the  fine  paid  by  the  defendant  was  in  lieu  of  ser- 
one  of  their  v><^'  -^^  Cvr,^  ITiere  is  nothing  to  satisfy  our  minds  that  the  payment  of 
efficerB;  the  fine  is  to  exempt  the  defendant  from  serving  the  ofbe.  It  is  an  of&nce  al 
Or  for  not  common  law  to  refuse  to  serve  an  office  when  duly  elected.  The  bye-law 
■erring  a  does  not  say  that  he  shall  ei/W  |»ey  Aefim  w  uv^  the  office.  As  that  is, 
^ffi^'^^i  ^^'^^''®'  °^  decided  in  the  bye*law,  we  cannot  say  that  the  ju^gmenl 
a^^ia^      shall  have  any  such  opperation,  and  must  therefore  award  a  peremptory  num- 

r  715  1   ^^'^* 
chaiie  the  ^-  ^^^  ^'  Bom'EB.  E.  T.  1823.  K.  B.  1  B.  &  C  585. 

party  pay  -^  mandamua  had  been  granted,  commanding  defendant  to  take  upon  himself 
Mg  It  from  the  office  of  common-councilman  in  the  borough  of  Lancaster*  A  return  bad 
hia  obUga  been  made  to  it,  that,  by  a  bye-law,  persons  refusing  to  fill  that  office  are  sub* 
>»a  to  ject  to  a  certain  fine,  and  that  defendant  has  paid  the  fine.  The  return  was 
where  the  <^^J®<^^c<^  ^o.^"  the  ground  that  it  did  not  state  that  the  fine  was  to  be  paid  ist 
bya-law  im  ^^^  of  service.  The  Court  granted  a  peremptory  mandnmuMj  and  said:  as  the 
Boaiog  it  bye-law  does  not  declare  that  the  party  paying  the  fine  diall  be  exempt  from 
OQea  sot  de  serving  the  office,  or  that  the  fine  is  to  be  in  lieu  of  service,  we  cannot  say  that 
fi  t^  h  *^*  payment  shall  kavo  any  such  operation, 
inlieuof  ^-  Grafton's  cask.  M.  T.  1668.  K.  B.  !  Mod.  10. 

fsrvicet  Grafton,  one  of  t,He  Company  of  Drapers,  was  brought  up  by  koheas  carpuSy 
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and  the  cause  of  his  imprisonment  alleged  in  the  return  was^  that,  being  chosen  A  eoitom 
of  the  liverj,  he  refused  to  serre.     To  which  the  Court  said,  they  might  have  ^®'  ■  P" 
fined  him,  and  brought  an  action  of  debt  for  the  sum,  but  they  could  not  tmpri-  ^*^^  <^<»«pa 
son  him.  -jj.  •     -| 

7.  Vf;VT!fER'9  CoMpAXT  T.  Clbrke.  H.  T.  1694.  K.  B.  5  Mod.  156.       good. 
On  an  hcU>ea8  carpus  directed  to  the  keeper  of  Newgate,  he  returned  that  Bat  a  cu 
the  city  of  London  is  an  ancient  city,  &c.  and  that  there  is  a  custom  in  the  said  torn  \u  a 
city^  if  any  complaint  should  be  made  to  the  mayor  and  aldermen  of  the  said^<**>^  o^  ^^ 
citr,  by  the  master  and  wardens  of  any  company,  of  a  liveryman  chosea,  and^^*^  ^^  ^ 
rerasing  to  take  the  office,  being  admonished  by  that  Court  to  accept  it;  that^^^^  ^i^ 
then  the  mayor  and  aldermen  have  committed  the  person  so  refusing  to  the  eosri  of  al 
custody  of  the  sheriffs  of  London,  or  to  any  other  officer,  there  to  be  detained  denaen  ia 
until  he  should  consent,  and  declare  that  he  would  take  on  him  the  said  office.  London,  to 
That  these  customs  were  confirmed  by  act  of  parliament:  and  that,  before  the  imprison  aa 
issuing  of  the  said  writ,  one  Clerko,  being  a  citizen  of  London,  and  a  fVeeman  ||^  J  elJetad 
of  the  Company  of  Vintners,  was  chosen  of  the  livery,  and  required  to  take  on  i^i^^  q^ 
kiai  the  said  office,  which  he  refused;  on  complaint  being  made  to  the  mayor,  biimolf  tho 
&c .  by  the  master  and  wardens  of  that  company,  the  said  Clerke  was  summoft-  offioo,  is 
ed  to  appear,  &c.  which  he  did,  and  refused  to  take  on  him  the  said  office,  andf<^* 
being  admonished  by  the  Court  1e  conform,  did  still  refuse;  that  the  mayor, 
^c.  by  warrant  in  writing,  did  commit  him  to  the  custody,  Sic.  there  to  remain 
till  he  should  consent  and  declare  that  he  would  accept  the  said  office;  and  that 
this  was  the  cause  of  his  imprisonment. 

It  was  urged  against  this  return  that  it  is  laid  speciallv,  that  the  mayor  and 
aldermen  have  a  custom  to  commit,  till  the  offender  shall  consent  and  declare 
his  willingness  to  take  on  him  the  office;  but  did  not  set  forth  to  whom  he  should 
signify  such  consent;  besides,  it  is  a  void  and  impertinent  custom  to  commit  a 
man  to  prison  until  he  should  consent  and  declare  to  hold  an  office.  On  the 
return  of  an  habects  corpus  the  precediog  case  was  cited.  ^ 

Per  Cur.     A  commitment  till  he  should  declare  his  consent  to  accept  the  [716  | 
office  is  more  than  if  he  had  been  committed  till  he  should  actually  consent; 
therefore,  though  the  court  of  aldermen  might  commit  him  until  he  wiould  con- 
sent, yet  they  have  no  power  to  imprison  hun  till  he  should  declare  it.     As  to 
the  warrant,  it  b  always  set  forth  at  large,  in  a  return  made  on  an  extra-judi- 
cial commitment;  but  when  a  man  h  committed  by  a  court  of  record,  there  is 
no  warrant  at  all;  therefore,  the  court  of  aldermen,  in  this  case,  cannot  be  in- 
tended to  proceed  judicially,  because  the  commitment  is  by  warrant  in  writinff. 
They  are  the  proper  judges  of  an  excuse  made  by  the  defendant,  why  he  wul 
not  take  on  him  the  livery;  and  if  they  adjudge  it  insufficient,  and  apporothim 
Ao  accept  it,  and  he  refuses*  it  is  a  contempt  of  their  authority,  for  which  they 
may  commit  him.     Bat  here  he  is  committed  to  the  keeper  of  Newgate,  who 
may  be  an  officer  of  the  city,  but  not  one  attending  the  court  of  aldermen;  so 
that  it  does  not  appear,  that  he  is  a  proper  officer  of  that  court  to  receive  him, 
.  and,  therelbre,  not  like  a  commitment  by  this  court  to  the  marshal,  who  is  the 
proper  officer  always  attending  the  court;  for  which  reason  the  return  must  be 
holden  insufficient,  and  the  defendant  discharged. 
8.  Rax  v.  Whitwell.  M.  T.  1792.  K.  B.  6  T.  R.  86.  S.  P.  Rex  v.  Gros- 

VENOR.  T.  T.  1742,  K.  B.  2  Stra.  1193.  ^     .   .    , 

Per  Butler,  J.     It  is  sufficient  to  observe  that  the  court  have  granted  crimi-  r^^^ 
nal  informations  against  persons  for  not  taking  upon  them  corporate  offices  to  |?^^ 
which  they  have  besn  legally  elected.     I  remember  a  case  of  Rex  v.  Brown, 
tried  before  me  at  Liverpodl,  upon  that  very  ground. 

$.  CiTX  OF  LoNDO.^  V.  Van  ACRE.   T.  T.  1698.  K.  B.  1  Ld.  Raym.  499.  S.  C. 

5  Mod.  440. 
In  diis  case,  one  objection  made  to  the  power  of  fining  the  party  refheing  to  Or  aa  in 
undertake  an  office  in  a  corporation  was,  that  he  might  be  indicted;  which,  it  ™""*^*» 
was  said,  was  a  more  proper  remedy;  to  which  the  Court  answered  that,  if  the  ^  J 
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ftktty  were  indieted,  that  would  not  save  the  forfeiture  of  the  franchise,  which  ^  ^^^  ^f^ 
would  be  iacorredif  the  city  did  not  appoint  to  execute  the  office;  but  that  an  hi^  to  im 
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d«rtmk«a    indictmeiit  could  not  He  in  the  present  case,  because  the  refusal  was  not  at  the 

corporate    time  when  the  defendant  ought  to  have  entered  in  his  office;  but  before  that, 

office.         if  indeed  the  defendant  had  refused  at  the  day  appointed,  he  might  have  been 

indicted;  but  that  for  his  refusal  before  he  could  not,  because  h6  might  have 

repented,  and  entered  on  the  office  at  the  day. 

10.  Anon.  T.  T-  1707.  K.  B,  11  Mod.  132.  S.  P.  Reginay  Huxgebford. 
Bat  the  for  1707.  K   B.  11  Mod. 

■••'  "»  •(        Application  for  a  criminal  intbrmation  against  a  man  chosen  of  the  common- 
^■??*  ^*  council  of  B.*  who  refused  to  accept  the  office,  and  suggested  that,  incase  be 
^  might  refuse  to  accept  it,  the  corporation  would  soon  be  at  an  end.     But  the 

wUh  the^-  Court  refused  the  information,  and  said  that  the  corporation  may  by  a  bye-law, 
eoart.         inflict  for  such  refusal. 

11.  Rex  v.  Clerk.  H.  T.  1695.  K.  B.  B.  2.  Salk.  348;  S.  C.  Com.  24. 
ne  office  On  a  habeas  carpus  to  bring  up  Clerk,  it  was  returned,  that  in  London  there 
oTliTery  are  companies;  some  freemen  of  those  companies  are  liverymen;  and  that 
nan  betnf  ihere  is  a  Court  of  aldermen,  and  that  any  one  duly  chosen,  and  not  taking  on 
wUoh  the  ^^^  ^^®  office  of  a  liveryman,  may  by  custom  be  committed  by  the  court  of  al* 
Coort  takes  dermen  to  any  officer  of  the  city,  and  that  he  being  before  the  court  of  alder- 
notice,  m^n,  and  refusing,  the  Court  committed  him  by  warrant  in  writing,  to  the 
they  will  keeper  of  Newgate,  until  he  should  declare  he  would  consent  to  take  upon 
not  relieve  y^  ^j^^  office  of  livery  man,  and  it  was  resolved  that  this  Court  takes  notice  of 
committed  ^  ^^^■'ym&n,  and  the  nature  of  his  office,  and  that  he  who  comes  into  acompa- 
accerding  °7  ^rees  to  incident  charges  and  duties,  and  it  was  admitted,  a  corporation 
to  ooftom,  might  have  a  power  to  commit  by  custom,  though  not  by  a  charter  or  bye-)aw, 
for  not  Uk  2.    To  do  their  duiy.  S^c, 

inr^J^'m  I.  Rex  v.  Halford.  H.  T.  1735.  K  B.  7  Mod.  193. 

Mlf  tbe  01  Inf^imation  against  the  mayor  of  C.  for  not  holding  the  borough  sessions  and 
[718  1  courts  of  record  for  the  borough  weekly,  according  t?ic  charter.  The  Court 
Biital  B&>d:  they  could  not  grant  such  an  information  unless  it  appeared  that  such 
thongh  it  neglect  was  wilfully  committed  in  delay  of  justice,  and  oppression  of  the  sub- 
may  DO  the  ject;  and  that  a  contrary  practice  would  subject-almost  all  the  mayors  or  other 
daty  of  a  chief  officers  of  corporations  through  all  the  kingdom  to  such  a  punishment, 
hold  a  Mi  ^  Thoogb  -the  term  '*  common-ooancilmaD,  in  general,  means  a  ineiober  of  a  distinct 
eion  vet  he '^''^  "^  ^  corporate  town,  yet  the  common-council  men  do  not  ofUn,  if  in  any  case,  com- 
caniicrt  be  P^^*^  '^  separate  asBsmbly^  The  power  to  assemble  the  corporation  to  elect  and  to  advise, 
proeetnted  ^^^  >Mi>t  the  corporation,  is  lodged  in  the  common-conncil.  The  common-cooncil  consi«ts 
m  the  nee ^^^'^^°'  chosen  pnrsnant  to  the  charter  for  that  porpose,  which  onght  to  be  observed; 
lect  in  the"^*  ^  Com.  Dig.  868;  or  if  the  charter  be  silent,  all  the  corporation  who  assemble  makes 
absence  of  ^^  common-conncil;  or,  by  ancient  nsage,  a  select  number  makes  the  common>coancil, 
its  beina  ^^^  there  ihall  be  intended  an  ancient  ordinance,  now  lost,  which  directs  it;  see  4  Co.  77. 
wilfnl  and  ^'  ^^^  power  of  the  comroon-coancil  is  according  to  the  charter  and  nsage.  An  act  of 
carmpt  common  council,  pnrsaant  to  their  power,  binds  the  whole  corporation,  unt  the  Coort 
does  not  take  notice  of  the  power  of  the  common-conncil,  unless  it  be  shown  on  the  record; 
eee  4  Com.  Dig.  868, 

t  We  have  seen  that  the  powers  and  duties  of  tbe  mayor  or  other  head  officer  depemi, 
in  foaeraJ,  on  the  proTisions  of  the  charters,  or  prescriptive  nsage  of  the  corporation,  or  ex- 
press provbions  of  the  statute.  It  is  commonly  one  of  his  duties,  as  well  as  of  his  privile- 
ges, to  preside  at  tbe  corporate  assemblies;  but  whether  in  a  corporation  by  charter  this  be 
neeosaarily  incident  to  his  office,  where  no  expreiw  provision  is  made  for  tnat  purpose,  has 
been  made  a  qnestion  which  seems  not  to  have  been  finally  determined.  In  the  course  of 
aifument  it  has  been  asserted,  **  that  it  is  not  essential  or  incident  to  the  office  of  mayor 
by  the  common  law  that  the  meetings  of  the  body  corporate  should  be  in  consequence  of 
bii  summons,  or  that  he  should  bo  present  at  such  meetings;  that  if  the  charter  expressly 
direct  that  ai|  meetings  shall  be  appointed  by  the  summons  of  the  mayor,  and  that  be  shall 
preside  at  them,  then  indeed  there  can  bo  no  doubt  that  all  meetings,  without  these  requis- 
ites, are  illegal,  and  all  proceedings  at  them  void;  but  that  r-uch  requ*sites  must  be  impo- 
sed by  express  words,  or  sppear  by  necessary  implication,  that  if  by  a  clause  in  a  charter 
it  be  provided  that,  for  the  choioe  of  alderman  on  the  death  of  any  of  the  body,  tbe  mayor 
and  the  rest  of  the  aldermen,  or  the  major  pait  of  them,  shall  assemble;  of  this  major  part 
it  ii  necessary  tliot  the  mayor  be  one,  and  that  his  summons  is  not  requisite  to  render  their 
assembling  valid ;  that  it  is  indeed  hu  duty,  as  head  of  the  corporation,  both  to  summon  the 
rest  of  the  body,  and  to  be  present  and  preside  at  the  meeting;  but  that  if  be  refuse  to  sum- 
mon them,  or  to  attend,  the  others  may  proceed  without  him;  that  if  it  be  objected  that 
they  msy  jiot  agree  on  the  time  of  such  meeting,  it  may  be  answered,  that  whoever  can 
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2.  Rexv.  Hoskins.  H.T.  1737,  K.  B.  Ca.  Temp.  Hard.  188. 

On  a  mandamus  issuing  out  of  this  court,  directed  to  the  defendant  a  late  He  is  how 
mayor  of  B.  and  to  L.  ihe  town  clerk,  and  to,  8tc.     The  defendant  returned,  ®^*'  '»***« 
that  the  office  ia  full  of  one  R.  who  is  the  mayor,  in  the  name  of  himself  and  mentVor  a 
the  town  clerk,  &c .     The  town  clerk  exculpated  himself  by  affidavit.     On  a  contempt, 
rule  being  granted  for  the  defendant  to  answer  the  matters  of  the  affidavits,  the  if  he  makes 
defendant's  council  argued,  that  an  action  would  not  lie,  for  that  the  return  was  a  false  re 
a  false  one,  because  of  the  multiplicity,  none  of  the  corporation  being  hurt^^''"* 
particularly;  but  that  an  information  might  be  granted,  and  so  have  the  return 
tried,  but  that  it  was  no  way  proper  for  an  attachment.     Lord  Hardtoicke. 
The  Court  made  this  rule  only,  that  the  defendant  might  answer  the  matter  of 
the  affidavits,  in  order  that  the  Court  might  either  grant  an  information  for 
a  false  return  or  an  attachment,  as  the  matter  should  come  out.     I  am  now  of 
opinion,  that  this  conduct  of  the  defendant  is  a  contempt,  and  therefore  an  at- 
tachment should  issue :  whether  the  return  be  good  or  not  in  law,  or  true  in 
fact  or  not,  can  be  no  reason  for  this  attachment,  because  that  should  be  tried 
on  demurrer,  or  on  an  issue  on  the  fa^ t,  but  the  behaviour  of  the  defendant, 
who  is  the  only  person  that  can  transmit  the  return  to  us,  is  an  imposition  on 
the  Court  and  a  contempt.     Let  an  attachment  issue  against  the  defendant .  „ 

5tk,  ^  to  the  removal  of  members  and  officers,  it^waa  b  1 

1.  Bagg's  Case.   llCo.  99.  a.  den  that 

In  this  case  it  waa  resolved,  that  no  freeman  of  any  corporation  can  be  dis-  the  power 
franchised  by  the  corporation,  unless  they  have  authority  to  do  it  by  the  expres   [  7  19  | 
toords  of  ihe  charter,  or  6y  prescfiplion;  but,  if  they  have  no  authority,  cither  by  of  a  motion 
charter  or  prescription^  then  he  ought  to  be  convicted  by  course  of  laio  before  ^^^  ^^^  ^«st 
he  can  be  removed.  »"  ^  ^^.^'PJ'^ 

2.  Rexv.  Coventry.  M    T.  1690.  K  B.  1  Ld.  Raym.  391;  S.  C.       abwnce  of 

1  Salk.  430.  express 

Per  Cur.     To  authorise  a  disfranchisement,  the  corporation  ought  to  show  words, 
.a  power,  either  by  custom,  or  under  their  letters  patent.  lDr  custom, 

3.  Rex  v.  Tidderly.  M.  T.   1659.  K.  B.   1  Sid.  14. 

V  Per  Holt,  C.  B.     That  every  corporation,  as  such,  may  take  the  resigna-^nt  now 
tionof  a  member  is  clear;  and,  by  consequence,  for  good  cause,  may  remove;  *^®  power 
for,  if  a  corporation  have  no  inherent  power  to  disfranchise*  how  can  they  do  j^g  j"^*^^*^** 
jt^  even  upon  request  of  the  corporation  himself.  rent 

4,  Bruce'sCase.  M.  T.  1728.  K.  B.  2  Stra.  819. 

A  9110  warranto  was  moved  for,  against  B.,  upon  a  forfeiture  of  a  recorder's  And  inci 
place  by  not. attending,  there  being  no  clause  in  the  charter  empowering  the^^*^  ^  '^® 
i^orporalion  to  remove,     Scd  per  Cur.    If  it  be  an  actusd  forfeiture,  he  is  out,  ^.^^'* 
And  you  may  choose  another;  if  not,  it  is  but  a  misdemeanor,  and  a  qtto  war- 
ranto will  not  lie.     Besides,  the  modern  opinion  has  been,  that  a  power  of  a 
motion  is  incident  to  the  corporation,   though  Bagg's  case   is  contra,    11. 
Co,  93. 

6.  Rex  v.  Richardso.v.  E  T.  4758.  K.  B.  1  Burr.  617, 

On  the  question,  as  to  the  power  of  amotion,  Lord  Dfansfield,  C.  J,,  in  deli- And  these 
vering  the  opinion  of  the  Court,  after  referring  to  Bagg's  case,  observed,  that  jinthorities 
the  distinction  taken  by  Lord  Coke  seemed  to  relate  to  the  power  of  triaf,  and  ^^  ^^" 
not  so  the  power  of  amotion,  and  that  he  seemed  to  lay  down  "  that  where  the  anJ^cog 
corporation  has  power  by  charter,  or  prescription,  they  may  try  as  well  as  re-nized. 
move;  but  that,  where  they  have  no  such  power,  there  must  be  a  previous 
conviction  on  an  indictment."     So  that,  after  an  indictment  and  conviction  at 
common  law,"  continued  his  lordship,  '^  this  authority  admits,  that  the  power 

cany  an  eleqtioo  when  they  are  9iet,  shall  also  decide  on  the  time  of  meeting,  if  tliere  be 
any  diflrerenoe*  and  that  this  agrees  with  themle  of  law  in  simiUr  cases;  that  in  a  commis- 
sion of  the  peace  to  try  felonies,  and  to  bold  a  court  of  quarter  sessions,  those  that  consti- 
tute the  eoart,  and  are  to  eiercise  the  power,  most  issae  the  sammons;  that  if  twenty  jas- 
tices  of  the  peace,  not  having  one  of  the  quorum  among  them,  should  issue  asnmmons  for 
the  general  quarter  sessions,  it  would  be  Toid,  because  twenty  justices,  among  whom  there 
is  not  one  of  the  quorum,  cannot  hol^  such  sessions;  bat  that  if  one  of  them  be  of  the 
quorum,  the  snmmoni  will  be  good;"  see  8  Mod.  14. 
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of  amotion  ui  incident  to  every  corporation*"  The  law  of  corporations  was 
not  so  well  understood  and  settled  at  the  time  of  Bagg's  case  as  it  has  been 
since;  and,  *'  whether  a  power  of  amotion  was  incident  to  a  corporotion,''  could 
be  BO  part  of  the  question  in  judgment  in  that  case,  nor  necessary  to  the  de- 
termination of  it.  The  power  of  amotion  was  there  exercised  by  the  select 
body ;  and  the  cause  was  insufficient .  We,  therefore,  think  the  Court  was 
well  warranted  in  Lord  Bruce's  case  to  controvert  the  authority  of  the  propo- 
sition collected  from  what  is  said,  in  Bagg's  case,  '^  that  there  can  be  no  pow- 
er of  amotion,  unless  given  by  charter,  or  claimed  by  prescription;"  and 
we  think  that,  from  the  reason  of  the  thing,  from  the  nature  of  corporaidons, 
and  for  the  sake  of  order  and  government,  this  power  is  incident.  Lord  Coke 
[  7^  ]  himself  says  (11  Go.  98.  a.)  ^^  there  is  a  tacit  condition  annexed  to  the  fran- 
chise, which  if  he  break,  he  may  be  dbfranchised."  But,  where  the  offisnce 
is  merely  against  his  duty  as  a  corporator,,  he  can  be  tried  (or  it  only  by  the 
corporation.  Unless  the  power,  therefore,  be  incident,  franchises  or  offices 
might  be  forfeited  for  offences,  and  yet  there  would  be  no  means  to  carry  the 
law  into  execution. 

6.  Rex  v.  Mayor  of  Ltnne  Regis.  E.  T.  1779.  K.  B.  I  Doug.  149. 
On  a  return  to  a  mandamus  the  only  question  was  as  to  the  power  of  amo- 
tion.    Per  Cur.    The  great  objection  made  to  this  return  is,  that  the  defen- 
dants have  not  set  out,  that  the  body  at  large  have  the  power.    They  have  aet 

out  the  charter,  and  we  must  take  it  to  be  stated,  and  there  is  no  special  pow- 

corporatioa  er  thereby  given  either  to  the  whc^e  body,  or  any  select  part.     In  such  a  case 
ai  large,     the  charter  making  them  a  corporation,  the  law  implies  tne  right  to  remove  to 
^  "^^^  ^^  ^  ^^  whole  IxMy.     The  charter  leaves  it  to  the  rule  of  law.     It  is  said, 
la  2^  ab  ^  there  may  be  some  other  charter  or  bye-law  to  the  contrary.     But  is  it  neces- 
eeneeora    ^^7  ^^  ^^®  every  possible  negative,    as,    that  there  is  no  other  char- 
charter  or  ter,    no    bye-law,   &c.  ?      We  think  it    is  not.      If  there  were    another 
bye-law  to  charter  or  bye-law  restraining  the  power,  it  ought  to  be  set  out.     Wherever 
that  effect,  there  is  a  suppression  of  truth,  and  the  party  is  thereby  injured,  be  may  main- 
tain an  action.     But,  if  the  corporation  has  the  power  to  remove,  they  must 
have  power  to  hold  a  meeting  for  that  purpose;  and  that  being  incident  to  the 
other,  need  not  be  set  out.     It  is  not  true,  that  you  are  to  (Presume  every 
thing  against  a  return.     You  are  not  to  presume  for  or  against  it. 
-  7.  Rex  v.  Taylor.  T.  T.  1695.  K.  B.  3  Salk.  231. 
er  DoiiiM         ^  *  mandamus  to  return  Taylor  to  his  place  of  alderman  of  the  city  of 
gj/2"2ie|  Gkracester,  the  mayor  and  bailini  returned  their  power,  &c.,  and  that  Taylor 
deat  td  the  ^^  removed  by  30  of  the  common  councilmen  in  the  council-chamber  assem- 
corfwfatioabled,  for  that  he  was  a  common  drunkard.     Per  dir,     Tlie  return  is  iH,  be- 
atum,  or  cause  it  does  not  appear  that  the  30  common  councilmen  were  then  and  there 
^^"1?^^*  assembled  as  a  common  council;  for  they  might  be  there  to  feast,  or  to  other 
Eody!  it      purpoees     And,  though  the  removal  was  by  the  mayor  and  30  of  the  common 
mait  ap      councilmen,  yet  the  writ  ought  not  to  be  directed  to  them,  but  to  the  corpora- 
pear  to  be  tion,  by  its  proper  name,  as  it  was  in  this  cise  to  the  mayor  and  bailiA. 
eieroased  8.  Braithwaitb's  Case.  E.  T.   1668.  K.  B.   1  Vent.  19. 

^  ^^^}"     '^  mandamttt  having  been  directed  to  the  mayor,  bailiflb,  and  burgesses  of 
meeting,     ^'^  town  of  N.  commanding  to  restore  one  B.  to  the  place  of  coHimon  council- 
^^theMif  "*"^*     They  returned  that,  by  letters  patent  of  incorporation,  power  was  given 
'sons  aathtrr  ^^^  o^  holding  a  common-council,  consisting  of  a  mayor,  two  bailiffs,  and  48 
feed  by  the  hurj^resses;  that  the  power  of  removing  any  common  councilman  from  his  place 
charter.      on  just  cause,  was  given  to  the  mayor,  baililTs,  and  such  burgesses  as  had  been 
mayors;  that  B.  had  been  a  common  councilman,  and  committed  several  ot 
fences,  which  were  particularly  expressed;  and  that  the  common  council  aa- 
f  721  ]   sembled  together,  and  procured  B.  to  be  summoned,  but  that  he  did  not  ap- 
pear to  answer;  on  which,  he  waa  removed  from  his  office  and  place  in  the 
oommon-coancil  ^^  by  a  nsayor  and  burgesses,  hy  the  authority  and  according 
to  the  charter  aforesaid,"    It  was  objected,  that  this  motion  waa  not  accordP 
ing  to  the  authority  given  by  the  charter;  for  that  it  was  said  to  be  by  the  may- 
or and  burgesses;  so  that  it  might  have  been  by  the  mayor  and  all  the  burgeas 
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ea,  many  ofvhoiQ  might  not  have  beeo  majors;  wliereas,  the  charter  con  fin* 
ed  the  power  to  the  mayor  and  such  of  the  burgesses  as  had  been  mayors. 
But  the  objection  was  overruled,  on  the  ground  that  it  must  be  intended  that 
all  the  burgesiies  were  present  and  agreed  to  the  motion,  and  that  it  was  al- 
leced  to  be  by  the  mayor  and  burgesses;  according  to  (he  charter,  the  dissent 
of  the  burgesses  who  were  qualified  was  not  to  be  presumed. 

9.  Holt's  Case,  T.  T.   1675.  K.  B.  T.  Jones.  61;  S.  C.  1  Vent.  77;  S.  C. 

T.  Raym.  188t  S.  C.  3  Keb.  667. 
It  was  argued,  that  a  power  to  a  corporation  to  remove  at  will  is  void  in  law; 
for,  though  the  King  may  grant  at  will  himself,  yet  this  power  cannot  be  rran-  ^^jj^j 
ted  to  another  to  remove  an  officer;  sed  nan  ailoctUur.  rln  the  absence  of  such  widioat  na 
express  words,  there  can  be  no  power  to  remove  during  pleasure.  looable 

10.  Rsx  V.  CovENTRT.  M.    1698.   K.    B.  I    Lord  Raym.  391;    S.  C.    1  cause, 

Salk.  430. 
AnMmcIafnitf  was  directed  to  the  defendants,  commanding  them  to  restore  ^"'^"f 
O.  to  the  office  ofcommon^ouncilman  m  Coventry.      They  return  that  ^^^^y  pr^^i!^ 
are,  and  time  whereof,  S^ .  have  been  a  corpofation  by  prescription,  known  by  |p  remove 
such  a  name;  and  that  King  James  I.  by  his  letters  patent,  dated  in  the  19th  at  plems 
year  of  his  reign,  recif  ing,  that  they  had  a  custom  to  elect  any  one  to  be  the  ure, 
common  council,  and  to  remove  him  at  pleasure,  and  reciting  other  customs, 
the  king  confirmed  to  them  all  their  said  liberties;  and  then  they  conclude, 
that  by  force  of  the  said  custom  time  whereof,  &c.  used,  and  according  to  the 
form  of  the  aforesaid  letters  patent,  they  removed  O.      And  an  exception  was 
taken  to  the  return,  that  by  the  electiqn  O.  had  an  estate  for  life,  and  then  a 
custom  to  remove  an  officer  for  life,  without  cause,  is  not  good.     But  not  al- 
lowed.    Per  Holt,  C.  J.     He  is  not  returned  to  be  an  officer  for  life,  but  the 
contrary,  because  it  is  returned  that  he  might  be  removed  at  pleasure.     And 
if  the  constitution  in  the  corporation  is  to  elect  officers,  either  by  a  particular 
number  of  persons,  or  to  elect  during  pleasure,  &c  ,  in  such  case  they  ought 
to  pursue  their  customs,  and  that  they  cannot  elect  in  other  manner,  as  for  a 
longer  or  more  durable  interest;  and  his  estate  is  always  liable  to  the  determi- 
nation annexed  to  it  by  the  custom,  as  was  determined  in  Trinity;  31  Car. 
2.  B*  R.  the  King  v.  Repes. 

A  second  exception  was,  that  they  do  not  show  any  foundation  for  this  re- 
moval; for  they  insist  on  their  custom  and  letters  patent,  nor  do  they  show  L  "^^  ] 
any  clause  of  grant  in  the  letters  patent,  which  ouffht  to  have  been  pleaded 
specially.     And  of  this  opinion  was  the  Court;  and  therefore  a   peremptory 
mandamui  was  granted,  ntn,  &c.     See  2  Show.  69;  1  Vent  342. 
11.  ftfixv.  Mayor  of  A.ndover.  M    T.    1700.    K.  B.    1  Ld.  Raym.  710; 

S.  C.  12  Mod.  665. 
Tl>e  defendants  to  a  mandamus  commanding  them  to  restore  one  J.  S.  to  the  ^^  ^^  ^be 
office  of  common-council,  returned,  that  by  their  charter  they  might  '^emov^JJ^'J^". 
the  common-councilmen  at  their  discrcfion,  whenever,  and  as  they  pleas- ^^^^^yi^* 
ed,  and  that  by  their  direction  they  removed  J.  S.      It  was  urged  that  they 
ought  to  have  shown  some  reason;  but  the  Court  held  that,  as  their  charter 
gave  them  a  power  of  removal  at  discretion,  that  was  unnecessary. 
13.  Rfix  v.   Mayor  of  Canterbury.  K   T.  1728.  K.  B.  1   Stra.  674;  S. 

C.    1 1  Mod.  403. 
On  a  mandmrms  to  restore  a  recorder,  they  returned,  that  he  was  only  an  of-  lo  which 
ficer  at  pleasure,  and  that  on  due  summons  to  choose  another,  they  did  choose  ^^^  ^^^  ^ 
anotheri  tt  per  inde  the  former  was  removed,  it  was  objected  that  this  was  on-  **^*JJJ 

*  There  are  some  oflken  in  corpora tione  which*  when  there  \b  no  custom  or  express  pro- 
vision of  a  charter  to  the  cooirary,  are  generally  anderstood  to  be  held  for  the  life  ol  the 
possessor,  unless  he  be  remoTed  for  reasonable  caase;  such  are  the  offices  of  aldermen,  ja- 
rat,  or  capital  borgess,  who.  in  their  official  capacity,  are  constitveni  members  of  the  cor- 
poration; and  of  recorder,  town  clerk  and  others,  who  are  generally  not  members  of  the 
corporation,  bat  merely  ministerial  officers  or  servants.  A  claasa  in  a  charter  giving 
an  arlMtrary  power  of  removal  is  good,  as  applied  to  the  latter;  bat,  according  to  the 
opinion  expressed  in  some  books,  is  void,  as  applied  lo  tbo  former;  see  1  Kcb.  812,*  2 
Cro.  640;  Raym.  188;  1  Veot.  77. 
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ly  argumentfttive,  an?  that  returns  to  writs  ofmamlaimM.must  be  certain  to  ev^*' 
ery  intent.     Et  per  Cur.     This  is  a  good  general  doctrine,  bat  not  applicable 
to  this  case;  they  needed  not  say  any  thing  of  his  being  removed,  because  the 
choosing  another  is  determination  of  their  will,  which  is  enough  for  them  ta 
Or  notice     show ' 

oftbeinten  13  DiGHTox  v.  CoRFS  Stratford-on-Avon.  E.  T.  1669.  K-  B.  2  Keb.  64f. 
tion  to  r«  Exception  to  return  to  a  mandamas  to  restore  town  clerk,  because  it  is  of  a 
whhoot*  fo'r  pow^cf  to  elect,  and  that  such  person  shall  be  in  during  pleasure  ef  wm  oHier, 
mat  remo  because  it  is  permajorem  et  aldermeny  and  say,  not  majorem  partem;  ted  non 
val,  ifl  a  dd  allocatur,  and  being  removeable  at  will,  a  notice  to  that  efiect  is  not  in* 
termination  dispensable. 

of  hi.  of  14  Regi^^^  v.  Bailiffs  of  Ipswich.  H.  T.  1704.  K.  B.  2  Lord  Raym. 
fice.  J24Q 

But  each  Ji  ^^g  resolved  that,  where  an  officer  is  removeable  at  pleasure,  the  corpo« 
power  of  fQtiQn^  iQ  their  return  to  a  tnandamus  commanding  them  to  restore  him,  ought 
musi^be  ^o  rely  solely  on  that  circumstance,  for  they  cannot  take  advantage  of  it  if  they 
shown  on  a  return  a  cause,  and  that  cause  be  not  sufficient,  because  it  will  then  appear  that 
return  to  a  at  the  time  they  removed  him,  they  did  not  mean  to  proceed  on  their  power  t<y 
manda  remove  him  at  will. 
mu8  com     mandihg   restoration. 

[  723  ]   15.  Rbx.v.  Mayor  of  Lyme  Regis.  E.  T.  1779.  K.  B.  1  Dough.  149. 
Althongh         "Pq  QYQTy  corporation  the  power  of  amotion  or  disfranchisement  is  necessari* 
irachan°hor  '^^  incident,  provided  there  be  a  reasonable  cause  for  such  removal. 
Ity  is  given,  1^-  ^^^x  V.  Mayor  of  Lyme  Regis,  H.  T.  1779.  K.  B.  1  Doug.  79. 

a  reaaona  On  a  mandamus  to  restore  D.  to  the  office  of  capital  burgess  ot  Lyme  Regis, 
ble  caose  the  defendants  returned,  ^'  that  D.  was  not  duly  elected ^  aamitted,  and  sworn, 
roost  ap  n  capital  burgess  of  the  said  borough,  and  therefore  they  could  not  restore  him, 
P®**]*  or  cause  him  to  be  restored." 

Which  Per  Cur.    The  question  is,  whether  this  is  a  sufficient  return?      Thegrier- 

have  arisen  ^"^^  complained  of  by  the  person  applying  for  the  writ  is,  that,  having  been 
snbseqnent  <luly  elected,  admitted,  and  sworn,  he  has  been  removed  by  the  corporation; 
to  the  offi  and  they  are  to  show  a  just  cause  of  removal.  It  is  admitted,  that  they  could 
cer's  admia  not  remove  for  want  of  an  original  title;  but  if  is  contended,  that  they  faavesa^ 
sion,  and  ficiently  answered  the  suggestions  of  the  writ,  and  that  issue  may  be  taken,  or 
coanTo'fa  ^^  action  brought,  on  the  return.  L^pon  full  consideration,  we  are  all  of  opi- 
Dv  original  nion,  that  the  return  must  answer,  not  the  words,  but  the  materiality  of  tne 
dnqnaufica  writ,  and  nothing  shows  this  more  than  the  nicety  in  the  cases  as  to  elected  and 
tion.  duly  elected.     A  return  which  seems  to  be  guarded,  and  not  to  deny  the  sub- 

stance is  bad,  although  we  rather  think  nothing  is  an  election  but  a  due  elec- 
tion. Here  the  material  suggestion  is  the  removal.  They  are  not  to  judge  of 
the  title.  The  return  is  in  the  conjunctive,  not  duly  elected,  admitted,  and 
sworn,  and,  therefore,  fallacious.  If  the  truth  would  have  warranted  it,  and 
iiioy  had  returned  not  duly  elected,  or  admitted,  or  sworn,  it  might  have  been 
good.  We  are  ail  of  opinion  that  the  return  is  insufficient,  and  therefore  a  pe- 
Uence,  a    remptory  mandamus  must  issue. 

S^'reln  ^'^'  .^^*  ^-  Chalke.  E,  T.  1696.  K.  B.  1  Ld.  Raym.  226. 

the  corpora     ^  corporation  being  removed  for  making  an  erasure  in  a  corporation-book, 
tion  books,  it  was  objected  that  it  ought  to  have  been  shown  that  he  acted  maliciously  and 
to  the  detriment  of  the  corporation,  for  it  might  happen,  that  the  entry,  as  it 
Or  making  stood,  was  wrong.     And  of  that  opinion  were  the  Court. 
a  riot  at  an  18.  Haddock's  Case.  E.  T.  1680.  K.  B.  T.  Raym.  435. 

*r  724  1  "^^^  return  to  a  mandamus  for  the  restoration  of  A.  B.,  stated,  that  he  and 
Or  an  en  ^^^®"  other  persons  did,  tumultuously  and  riotously,  disturb  an  election,  and 
deavonr  to  ^^^  ^^^  cause  he  was  removed.  And  the  Court  held  the  grpund  reasonable, 
hinder  the  19-  Rex  V.  Mayor  of  Derby.  T.  T.  1736.  K.  B.  Ca.  Temp.  Hard.  153. 
nttcndance  The  ground  of  disfranchisement  in  this  case  was,  that  A.  B.  endeavored  to 
of  co^or  hinder  one  of  the  aldermen  from  attending  the  common  council,  and  hindered 
nr**  rf  r"*  ^^^^^^  ^^^^  g®^"g  ^^^^  thither  to  do  their  business.  The  Court  held,  that  he 
hie  cdhsct!  '^^^  ^^^^  g"*^^^  of  such  a  breach  of  dnty  as  to  atJthorise  his  removal. 
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20.  Rex  v.  Tatlor.  T  T.  1695.  K.  fi.  3  Salk.  231.  And  the 

To  a  mandamus  for  restoration,  the  return  was  ihat  T.  was  removed  for  be-**"*?  ">^* 
ing  a  common  drunkard.  Per  Cur,  The  cause  is  sufficient;  but  it  would  have  y**!?*  ^ 
been  otherwise,  if  he  had  been  drunk  by  accident.  hmT- 

21.  Rex  v.  Mayor  or  Andover.  T.  T.  1699.  K   B.  3  Lalk.  229. 
Mandamus  to  restore  an  alderman;  return,  that  he  was  so  poor  that  he  could  And  poTev 
not  pay  his  taxes,     fer  Cur,     Where  a  man,  through  poverty,  cannot  pay  ^7 1 
his  scot  and  lot,  it  is  fit  to  deprive  him  of  his  magistracy 

22.  Rex  v.  Mayor  op -Liverpool.  H  T.  1759.  K.  B.  2  Burr.  732. 
Per  Cur.     A  corporator  being  a  mere  bankrupt  is  no  ground  for  removal,  it  But  not  to 
is  no  offence  against  the  duty  of  his  office.     He  may  become  a  bankrupt  with-  banknipt 
out  bis  own  fault;  and  there  is  no  census  requisite  as  a  qualification  to  be   a^^* 
corporator;  indeed,  some  one  or  more  of  the  consequences  of  bankruptcy  may 
eventually  become  a  cause  of  amotion;  but  the  bankruptcy  itself  is  not.     A 
man  may  be  able  tp  pay  more  than  20t.  in  the  pound,  notwithstanding  his  be- 
ing in  strictness  a  bankrupt . 

23.  Rexv  Richardson.  E.  t.  175t.  K-  B.  1  Burr.  517. 
tn  a  plea  to  an  information,  in  the  nature  of  a  quo  warranto^  the  defendant  al-  Or  non-at 
leged  a  custom,  ^*  that  the  bailiffs,  burgesses,  and  commonalty,   for  the  time  tendane^ 
being,  or  so  many  of  them  as  would  be  present,  had  met,  and  of  right  ought  to**  ^  ^^ 
meet  together  in  the  Moot-Hall  yearly   and  every  year,  at  divers  times  of  the  ^^^'^ 
year  on  the  8th  of  September  every  year,  for  the  election  of  bailiffs,  and  for  j^^^^  ^^ 
transacting  the  other  business  of  the  borough,  and  again  at  Michaelmas  in  ev-  dse  notlea 
ery  year,  for  the  latter  purpose,  and  at  sucn  other  time  and  times  of  the  year  to  attend 
aa  to  the  bailiffs  seemed  meet,  on  due  notice  given,  for  the  better  ordering,  re-  ku  beoa 
gulation,  and  government  of  the  borough:  that  these  assemblies  were  called  8>^*'** 
the  great  court»  of  the  borough,  and  that  the  bailifis  for  the  time  being  presi- 
ded at  them.     That  there  were  12  burgesses  called   portmen;  and  that  every 
port  man,  during  the  time  of  his  being  m  that  office,  ought,  acco  rding  to  the  r  7^1 
custom  of  the  borough,  to  be  resident  within  the  town  or  liberties  of  it,  and^  by 
the  duty  of  his  office,  ought  to  attend  and  be  present  at  every  great  court,  to 
devise  and  assist  the  bailifls,  for  the  time  being,  in  the  good  rule  and  govern- 
ment of  the  borough.     That  for  the  space  of  a  year  and  upwards,  before  the 
8th  of  September,  1755.  10  persons,  whose  names  were  mentioned,  had  been 
portmen  of  the  borough;  that  within  the  space  of  that  year,  four  occasional 
great  courts  were  held  on  the  days  particularly  specified  in  the  plea,  and  that 
before  the  holding  of  each,  due  notice  had  been  given  of  the  intention  to  hold 
it.   ^  That  on  the  ttth  of  September  a  great  number  of  the  burgesses  and  com- 
monalty assembled  in  the  Moot- Hall,  and  there  held  a  great  court  for  the  elec- 
tion of  bailiffs,  of  which  due  notice  had  been  previously  given.      That  nine  of 
the  portmen,  whose  names  are  mentioned,  did  not,  nor  did  any  of  them,  appear 
at  the  same  great  court,  but  wilfully  absented  themselves;  and  that  they,  and 
every  and  each  of  them,  had  wilfully  absented  themselves  from  the  other  great 
courts,  and  from  every  of  them  during  the  year  last  past,  and  had  voluntarily 
neglected  to  atttend  them,  or  at  any  of  them,  by  which  each  of  them  neglect- 
ed and  omitted  the  duty  and  execution  of  his  office,  and  thereby  deprived  the 
then  bailiffs,  burgesses,  and  commonalty  of  the  borough  assembled  at  the  said 
several  great  courts,  of  that  council,  aid,  assistance,  and  advice  which,  by  the 
duty  of  his  office  ofportman,  and  according  to  the  obligation  of  the  oath  of  of* 
fice  by  him  taken  in  that  behalf,  he  ought  to  have  given."     Such  were  the  of- 
fences charged  against  these  nine  portmen,  which  the  plea  alleged  to  be  ^^  to 
the  great  hindrance  and  delay  of  the  public  business  of  the  borough;  to  the 
great  damage,  disappointment,  and  prejudice  of  the  baUiffs,  burgesses,  and 
commonalty  of  the  borough;  and  to  the  great  hindrance,  and  open  subversion 
of  the  good  rule,  government,  and  constitution  of  the  same."      The  plea  then 
stated  the  proceedings  previously  to  the  removal  of  these  nine  portmen,  and 
their  consequent  removol  for  these  offences.      Lord  'Mansfield  observed,  that 

^  Nor  is  old  age  a  snificicnt  cause  to  deprive  a  maD  of  being  an  alderman;  see  2  Roll. 
Rep.  11. 
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it  was  not  stated  that  the  removed  portmen  had  personal  notice  of  the  folding 
of  these  great  courts;  the  notice,  therefore,  must  hare  been  by  gome  customa- 
ry signal,  as  the  sounding  of  a  horn,  or  the  tolling  of  a  bell,  of  which  the  re- 
moved portmen  might,  in  fact,  have  no  knowledge;  that  it  was  not  alleged  that 
the  portmons'  presence  was  necessary  to  the  holding  of  the  great  court,  but 
that,  on  the  contrary,  the  prescription  was  alleged  to  be,  that  the  bailifis,  bur- 
gesses, and  commonalty,  or  so  many  of  them  as  would  be  present,  had  assem- 
bled in  the  Moot-hall ;  and  that  it  was  not  alleged  particularly,  that  any  parti- 
cular business  was  obstructed  or  defeated  by  the  portmens'  abseqce;  the  plea 
alleged,  indeed,  that  they  wilfully  absented;  but  that  was  a  consequence  of 
few;  for  in  pleading,  facCs  must  be  alleged,  from  which  the  Court  might  judge 
whether  the  absence  was  wilful ;  on  which  facts  issues  might  be  taken  and  tri- 
ed by  the  jury.      Having  applied  the  principle  before  stated  to  this  case,  he 
concluded  by  spying,  thai  it  was  not  necessary,  and  would  be  highly  improper^ 
at  that  time,  to  say  what  kind  of  absence,  or  under  what  circumstances,  non-at- 
tendance might  be  a  cause  of  forfeiture;  it  was  suHicient  thai  the   absence, 
with  all  the  circumstances  alleged  by  this  plea,  was  not  a  cause;  and  the  coiwi 
were  unanimously  of  opinion  that  it  was  not. 
I  726  1         24.  Rex  v.  Mayor  of  Lyme  Regis.  E.  T.  1779.  K.  B.  1  Doug.  rTT. 

The  return  stated,  that  Lvme  Regis  was  a  borough  by  prescription;  that  the 
And  if  the  mayor  and  burgesses  had  been  immemorially  accustomed  to  have,  and  still 
"^"JS  ^^  *  ought  to  have,  within  the  borough,  a  certain  guild-house,  called  the  Moot-hall> 
mwrtato  ^^  GuiJd-hall;  that  Qneen  Elizabeth,  by  letters  patent,  of  the  26thof  Jiine,  in 
the  ground  the  33d  year  of  her  reign,  granted  {ijiter  alia  in  the  return  stated),  that  there 
or  dufraq  should  he  in  the  said  borough  a  mayor  and  1 1  burgesses  in  number  only,  out 
chisemont  of  the  burgesses  of  the  borough  or  town  aforesaid;  that  the  letters  patent,  in 
^  ^^f  thp  particulars  in  the  return  set  forth,  had  been  accepted  and  acted  under  ta 
oonVttend  *^^  present  time^  that,  from  the  time  of  granting  the  letters  patent,  every  cap- 
aoco  of  ihe  i^&l  burgess,  upon  his  admission  into  the  office,  had  been  accustomed  to  take 
proMcotor  the  oath,  ^c;  that  the  prosecutor  was  elected  a  capital  burgess  on  the  'i!7th 
at  a  meet  of  August,  1759,  and  was  sworn  in  on  the  same  day;  that  on  the  l(Hh  of  Au- 
"*h'h  h  S^^^J  1 778,  the  mayor  duly  appointed  a  meeting  or  convocation  of  the  mayor 
^  g  A  ^^  capital  burgesses,  to  be  holden  at  the  council-chamber  within  the  Moot- 
noned^fbr  ^^'^  ^r  Guild-hall,  on  the  14th  of  August,  at  1 1  o'clock  in  the  forenoon,  tp  c- 
the  election  Icct  one  of  the  burgesses  into  the  office  of  a  capital  burgess,  in  the  room  otone 
of  capital  Henry  Fane  deceased:  that  before  the  15th  of  August,  he  caused  due  notice 
borgewee,  ^q  be  given  to  all  the  capital  burgesses,  within  the  reach  of  the  summons,  of  his 
an  aver  having  appointed  such  meeting,  and  caused  such  due  notice  to  be  given  on 
the'riilht  of  ^^®  1 1th  of  August,  to  the  prosecutor  in  person,  whereby  he  summoned  him  to 
such  elec  attend  at  the  council-chamber,  within  the  Moot-hall,  at  the  said  meeting;  that 
tioo  is  in  .  on  the  1 5th  of  August,  the  mayor,  and  George  Kirby,  and  Robert  Clarke,  two 
the  capital  of  the  capital  burgesses,  met  at  the  cduncil-chamber  for  the  purpose  of  hold- 
borgeMei,  j^g  ^  meeting  of  the  mayor  ar.d  capital  burgesses  according  to  the  notice,  for 
common^  the  election  of  a  burgess  :n  the  room  of  the  said  Henry  Fane,  deceased,  but 
councilmen  ^^^^^  ^^^X  ^^^  being  a  sufficient  number  for  that  purpose,  and  because  a  vuffi- 
doee  not  cient  number  did  not  then  and  there  appear,  to  hold  such  meeting,  none  oould 
show  with  be  or  was  then  held,  and  that  the  prosecutor  did  not  attend  or  appear  at  the 
fufficient  hoiir  of  1 1 ,  nor  at  any  time  on  that  day,  according  to  the  appointment  and  no- 
that*helad  *^^®' ^"*  contriving  and  designing  wilfully  to  prevent  the  mayor  and  capital 
a  right  to  burgesses  from  holding  such  meeting  for  the  purpose  aforesaid,  did  wilfully 
concur  in  absent  himself  from  tho  council. chamber  during  the  whole  day,  and  did,  on  the 
the  elec  eaid  day  mentioned,  combine  with  the  Hon.  Henry  Fane  fand  six  others,  by 
tion,  and  name),  being,  or  claiming  to  be,  capital  burgesses,  and  having  also  before  re- 
havc  o^  ceived  not  ce  of  the  saiJ  meeting,  to  prevent  such  meeting  from  being  held; 
«d  the  iwn*"^  ^^^^^'  ^°  prosecution  of  such  combination,  they  wilfully  absented  themselves 
moos.  ^^^^  ^^^  council-chamber  during  the  whole  of  the  said  l5th  of  August;  and 

that,  by  reason  of  the  absence  of  the  prosecutor,  and  ©ra  number  of  other  cap- 
ital burgesses  sufficient  to  proceed  to  the  election,  no  meeting  for  the  said  pur- 
pose could  be,  or  was,  held  on  the  15th  of  August,  according  to  tho  appoint- 
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ment  and  notice;  that  the  mayor,  on  the  15th,  duly  appointed  another  meeting 
to  be  bejd  on  the  21st  for  the  same  purpose;  and  that  the  prosecutor  absented 
himself  alao  from  that  meeting ;  and  that,  thereupon,  at  the  said  meetings  it 
was  adjudged  by  the  mayor  and  burgessca  that  the  prosecutor  was  guilty  of 
the  absences,  contempts,  neglects,  breaches  of  duty,  misbehaviours,  and  other  1  727  ] 
matters  alleged  in  the  said  articles  of  complaint;  that  he  had  not  shown  any 
just  cause,  &.c.  why  he  ought  not  to  be  removed,  thereupon  they  did  then,  and 
there,  remove  him  for  the  reasons  aforesaid.  The  prosecutor  insisted  that  it 
ivas  incumbent  on  the  defendants  to  show,  1st,  that  his  attendance  was  neces- 
saiy ;  and,  2d,  that  he  knew  it  to  be  so. 

JPer  Car.     Returns  must  be  certain,  and  not  argumentative;  we  doubted 
for  some  time  on  the  question,  whether,  in  the  present  case,  it  is   sufficiently 
shown  in  the  return,  that  the  prosecutor  was  of  the  common-council?  That  he 
should  be  of  it,  is  ol  the  essence  of  the  crime  for  which  he  is  stated  to  have 
been  amoved.     There  are  three  parts  of  the  charter  which  goto  show,  that  the 
council  consists  of  all  the  capital  •'urgesses,  and  that  the  expressions  ''com- 
raoQ-counctl"  and ''capital   burgesses''  are  synonymous,  viz.   1st,  "capital 
burgesses  being  the  common-council;"  it  is  not  "  capital  burgesses  being  of 
the  conunan-coancil."     •dly.  If  a  capifal  burgess  die,  or  is  removed,  a  now 
ooe  is  to  be  chosen,  "  by  the  rest  of  the  council,  or  the  j^reater  part  of  them." 
Sdly.  The  passage  relative  to  the  meeting  or  convocation;  but  still  all  those 
^psLSsages  and  expressions  are  ambiguous.     They  afford  a  strong  inference  in 
point  of  language;  but  are  they  sufficient  in  this  charter  to  constitute  a  com- 
mon-council composed  of  all  the  capital  burgesses?  we  think  not,  because  the 
charter  refers  to  a  previous  known  constitution.     The  council  might  be  crea- 
ted by  prescription,  or  a  former  charter,  to  which  this  charter  re^rs.     If  so, 
the  constitution  of  the  council  by  such  prescription,  or  previous  charter,  should 
have  been  set  forth.     It  would  be  difficult  to  maintain  an  action  on  this,  as  a 
false  return,  if  the  council,  by  the  charter,  consists  of  a  part  only,  for  the  return 
does  not  say  that  the  counsel  is  constituted  by  the  charter.     As  to  the  cause 
stated  for  the  amotion,  there  is  a  great  difference  between  a  charge  as  the 
ground  of  disfranchisement,  and  an  indictment.     In  criminal   prosecutions, 
technical  forms  are  established,  and  ought  to  be  followed.     If,  in  an  indictment 
you  say  that  A.  forged,  and  cause  to  be  forged,  the  proof  of  either  fact  wilf 
support  the   indictment;  but  to  say  that  he  forged,  or  caused  to  be  forged,     ^ 
would  be  bad      This,  bein«f  determined,  must  be  adhered  to.     But  such  nice- 
ty  is  not  required  in  accusations  against  a  corporator  in  a  corporate  court. 
There  substantial  certainty  is  all  that  is  necessary;  and,  in  the  present  case, 
there  is  no  doubt  but  that  the  intent  is  charged  as  part  of  the  crime,  and  suffi- 
cient notice  is  alledged  to  have  been  given  to  the  prosecutor  to  prepare  to  an- 
swer it.— Judgment,  that  the  return  be  quashed,  and  a  peremptory  mandamus 

issue. 

25.  Reoiiva  v.  Truebody.  E.  T.  1706.  K.  B.  11  Mod.  75;  S,  C.  Holt.  449; 
S.  C.  2  Ld.  Raym.  1275.  S.  P.  City  of  Exeter  v.  Glide,  T.  T.  1690. 
K.  B.4  Mod.  36;  S.  C.  Comb-  197;  S.  C.  1  Show.  ^56. 

On  a  mandamus  issued  to  restore  a  burgess  to  his  freedom,  it  appeared  by  Bat  a  total 
the  return,  that  he  had  abdicated  the  corporation  for  above  four  years  last  past;  n«n-re»i 
and  that  he  had  removed  himself  and  family  15  miles  off.  and  that  he  bad  been  -o^'JJJJl^ 
summoned  to  attend  and  did  not;  wheron  they  discharged  him,  and  it  was  held  ©f  romo 
to  be  well.     If  a  man  attends  his  office,  though  he  lives  out  of  the  corporation,  val, 
yet  his  attendance  on  the  office  will  be  sufficient.     Powell,  J. ,  doubted,  if  a    [  728  ] 
man  lives  out  of  the  jurisdiction,  whether  they  need  summon  him  out  of  the  ju- 
risdiction.^ It  seems  not,  but  if  he  voluntarily  attends,  he  answers  his  duty. 
26.  Rex  v.  Mayor  of  Leicester.  E.  T.  1766.  K.  B.  4  Burr.  2087. 

The  defendants  returned  for  some  cause  of  removal;  that  the  said  J.  S.,  af-  Thoagh 
ter  he  was  elected,  placed,  and  sworn  into  the  said  office,  and  before  amotion  leaving  the 
of  him  from  it,  that  is  to  say,  on  the  Ist  of  May,  1766,  departed  with  his  family,  f^^^^U^JJJ 
from  the  borough  of  L.  and  the  liberties  thereof,  and  entirely  left  the  same,  jg  ^j, 
with  an  intent  to  reside,  inhabit,  and  dwell,  with  his  family,  for  the  future,  groand. 
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elsewhere;  and  from  thence,  and  until,  and  at  the  time  of  the  amotion  of  him, 
did  continually  abide,  reside,  inhabit,  and  dwell,  with  his  family,  out  of  the  said 
borough  and  liberties  thereof,  contrary  to  the  duty  of  his  office  aforesaid,  to 
the  great  injury  and  damage  of  the  mayor,  bailiffs,  and  burgesses  of  the   bo- 
rough.    They  then  returned,  that  on  the   10th  of  September,  1766,  J.  C.  the 
mayor  of  the  said  borough,  and  the  major  part  of  the  aldermen  of  the  said  bo- 
rough for  the  time  being,  in  due  manner  met  and  assembled  at  the  Guild>hall 
of  and  within  the  said  borough,  concerning  divers  matters  and  business  rela- 
ting to  the  said  borough  and  good  regulation  and  government  thereof:  of  and 
to  which  said  meeting  or  assembly,  due  and  reasonable  notice  and  summons 
was  previously  sent  to  all  the  aldermen  of  the  said  borough  for  the  time  being, 
resident  or  being  within  the  said  borough  and  the  liberties  thereof,  in  order 
that  they  might  attend  at  the  said  meeting  or  assembly.     They  further  return- 
ed, that  at  the  said  meeting  or  assembly,  a  charge  and  information  was  made 
and  given  to  the  said  mayor  and  aldermen  so  assembled,  against  the  said  J. 
S., ''  of  his  having  departed  from  and  lei  I  the  said  borough  and  the  liberties 
thereof  as  aforesaid,  and  of  his  abiding,  residing,  and  dwelling  out  of  the  said 
borough  and  the  liberties  thereof  as  aforesaid,  contrary  to  the  duty  of  his  said 
office,  and  to  the  great  damage  of  the  said  mayor,  bailiffs,  and  burgesses,  of 
the  said  borough,'^  as  a  reasonable  cause.for  the  removal  of  the  said  J.  S.  from 
his  said  office.     Whereupon  the  mayor  and  major  part  of  the  aldemen  of  the 
And  in  g^agaid  borough  did  then  and  there  duly  discharge  and  remove  him  the  said  J.  S. 
weou  non-^'^^  *^®  '^^'^  place  or  office  of  one  of  the  cddermen  of  the  said  borough  for 
residence  '  ^^®  cause  aforesaid.     The  prosecutor  objected  that  this  return  was  insufficient, 
is  no  because  no  neglect  of  duty  is  charged;  only  that  he  absented  himself  from  the 

croand.  nn  borough.     Et  per  Cur    This  man  had  not  totally  lefl  the  borough-    There  is  no 

Ten  reel      pretence  to  support  this  return;  he  was  only  absent  about  four  months, 
dence  is~*  —    —  —  ~  —  —  —  —   ~       —  ~ 


tion  of  the  s>^^9  ^^^y  ^^^  member  of  a  corporation  ought,  by  his  office,  or  the  constitution 
tiorpon  of  the  corporation,  to  reside,  he  is  bound  to  know  the  law;  and,  if  he  does  not 
tion.  he  may  be  removed.     See  3  B.  ?t  C.  15^.  S.  C.  4  D.  &  R.  767. 

And  wher  28.  Vaughan  v.  Lewis.   E.  T.   1691.  K.  B,  1  Carth.  227. 

ever  non-  A.  return  to  a  mimdamus  for  a  restoration  of  the  plaintiff  stated,  as  a  cause 
a^Sfmw  o  "  ^^^  ^*"  removal,  that  he  had  not  resided  within  the  boroueh.  And  the  Court 
amotion,  n^}^}  it  was  a  good  cause  to  remove  him,  but  that  it  did  iiot  ipso  facto  deter- 
does  not  vnine  his  office,  without  an  actual  removal,  being  voidable,  and  not  void . 
render  the  29.  Clark's  Case.  H.  T  1676.  K.  B.  1  Vent.  327.  S.  P.  Reg  v.  Rogers. 
•®^  V'/»  T.  T.   1701.  K.  B.  2  Ld.  Raym.  777. 

bnt  only  ^  ?  habeas  corpm  to  the  mayor  of  London,  a  custom  was  returned,  to  dis- 

voidable.*  ^f&Q<^hi80  and  commit  a  freeman  for  speaking  opprobrious  words  of  an  alder- 
And  a  ens  ^^'     ®"*  *^®  Court  said,  that  they  might  fine  him.     And  that  the  custom  to 
torn  to  die  remove  was  void,  notwithstanding  the  statutes  of  confirmation  of  their  cus- 
fimnchise     toms.     See  11  Co.  96-7-8-9;  2Cro.606. 
for  con       30.-  Rex  v.  University  of  Cambridge.  T.  T.   1722.  K.  B.  8  Mod.  148.  S. 

Toid.t  ®'  ^^  ^®*^  ^^  *  college  in  Cambridge,  and  was  summoned  to  the  vice- 

Therefore,  chancellor's  court,  to  answer  M.  in  a  plaint  levied  against  him  there.  B.  took 
a  mania  the  summons  from  the  beadle,  and  contemptuously  said:  '*the  vice-chancellor 
mu8  was  acted  foolishly,  that  he  was  not  his  judge,  that  he  would  not  obey  him,  and  that 
bolden^  the  process  was  illegal  "  The  vice-chancellor  suspended  him,  as  for  a  con- 
tore  a  mem  *  ^5^  ^*'?®  ^^^^*  *"  ***•  charier  of  a  corporation,  that  it  ahall  be  lawful  for  the  may- 
ber,  who     ^  and  capital  burgesses  to  remove  any  of  their  body  for  non-residence  within  the 

has  been      ^^^^^S.^*    ,  "°*  *f*^®  *  compalaory  bat  a  discretionary  power  of  amotion;  Rex  v.  the  May- 
'^"      or  of  Weat  Looe,  6  D.  &  R.  414. 

t  Nor  does  it  seem  a  good  canse  of  amotion  that  a  roan  has  written  a  libel  on  the  mayor, 

or  on  another  member  of  the  corpora  ion;  see  Fortes.  275.   neither  can  it  be  a  good  caose 

of  dMfninchiscmont.  that  the  condoct  of  the  p'-rty  is  Iroablesome  or  displeasins  to  the  body 

at  large;  aco  II  Co.  96.  '  is  J 
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tempt,  and  he  was  afterwards  degraded,  by  a  congregation  of  doctors  and  dnfran 
heads  of  hv^uses,  proposed  by  the  vice-chancellor.     On  his  application   for  a  cKised  for 
mandamus  to  be  restored,  the  Court  said,  though  the  conduct  of  B   was  highly  ™*^/"?.- 
blameable,  and  that,  if  he  had  so  treated  the  process  of  that  Court,  they  would  ^^  words, 
have  punished  him  severely;  yet,  that  the  vice-chancellor   had  gone  beyond 
hia  authority  in  suspending  him,  and  that  the  congregation,  though  they  had 
authority  to  suspend  or  degrade  for  any  reasonsble  cause,  yet,  a  contempt  to 
the  vice-chancellor's  court  was  not  a  contempt  to  the  university,  and  the  con- 
gregation had  exceeded  their  authority . 

31.  Rex  V.  Msyorop  York.  M.  T.  1762.   K.  B.  2  Ld.  Raym.  1665.         [730] 
Per  Cttr.     If  a  capital  burgess  be  appointed  chamberlain  of  the  corpora-  So  miMon 

tion,  and  misconduct  himself  in  that  office,  this  is  not  a  good  cause  to  deprive  dnct  in  one 
him  of  the  office  of  capital  burgess.  c^raie 

32.  Rbx  V.  Corporation  of  Wells.  H.  T,  1733.  K.  B.  4  Burr.  1999.    .^^"^ 
Sergeant  B.  being  recorder  of  W.,  and  also  a  justice  of  peace,  and  a  voter  amove  the 

-for  a  member  of  parliament,   went  down  from  London  to  vote  at  an  election,  offender 
T.  was  mayor,  and  K.  the  senior  alderman;  the  sheriff  delivered  the  precept  fH>m  aao 
to  the  latter;  the  former  demanded  it,  and  the  latter  refused  to  deliver  it.     T.  ^^^''- 
then  ordered  the  sergeant,  as  recorder,  to  administer  the  oath  to  him,  as  re-^^  '^•w* 
turning  officer,  and  not  toK.  ;  the  sergeant  said  he  would  disobey  that  order; '^^^'"•'  "■ 
and,  on  his  own  motion  and  proposal,  as  was  alleged,  adminbtered  the  oath  to  £i8trate  and 
K.  as  well  as  to  the  mayor.     The  mayor,  upon  this,  adjourned  the  poll  to  the  a  voter  for 
assize  hall.     The  sergeant  opposed  the  adjournment,  and  advised  and  assisted  a  member 
to  constitute   it  where  it  was.     In  consequence  of  which,  two  distinct  polls  ^^  parlia 
were  taken.      For  this,  as  well  as  for  another  cause,  the  corporation  removed  '"•''?•  "!* 
the  sergeant  from  the  office  of  recorder.     Per  Cur.     The  charge  of  nfisbe- ^jJ^J^^^"* 
havinur  at  the  election  is,  shortly,  his  administering  the  oath  both  to  K.  and  both  of  the 
the  mayor;  though  the  mdyor  commanded  him  to  administer  it  only  to  himself;  two  latter 
that  the  mayor  having  adjourned  the  poll,  the  sergeant  declared  his  opinion,  fharactera, 
**  that  the  mayor  could  not  adjourn  without  the  consent  of  the  candidates;""  "*J*  • 
and  that  he  continued  with  K.,  taking  the  poll  at  the  former  n!ace.     Th®^®  fo  reowte* 
was  no  charge  at  all  of  any  corrupt  motive  for  his  giving  this  advice,  or  doubt-  \^^  ffog, 
ing  of  the  legality  of  the  mayor's  presiding.     And  it  is  plain  that  it  was  a  sin-  his  office  of 
cere  opinion;  because  the  candidate  whom  he  espoused  risked  the  fate  of  his  recorder, 
election  upon   it;  and  those  who  v«ted  for  that  candidate  did  not  vote  before 
the  mayor  and  K.  both,  but  only  polled  before  K.     The  sergeant  had  nothing 
to  do  at  that  meeting  as  recorder;  nor  was  this  a  corporate  meetinc.     The 
mayor  has  the  return ;  he  might  have  made  it  without  the  recorder.''^ut,  as 
recorder,  he  is  a  justice  of  peace.     Has  he  then  misbehaved  as  a  justice  of 
peace  .^     Two  persons  claim  the  return;  and  both  demand  to  have  the  oath  ad- 
ministered.    Hp  administered  it  to  both:  valeai  4fuanium  vaUrt  potest.     This, 
surely,  was  no  breach  of  duty  of  his  office      The  mayor  adjourns  the  poll. 
The  sergeant  had  nothing  to  do  with  the  adjournment,  but  as  a  voter.     He 
gives  his  opinion.     His  opinion  was  wron<^.     They,  who  were  his  friends,  suf- 
fer by  it.     This  is  no  breach  of  his  corporate  duty. 

33    Hawley's  Case.  T  T.  1670.  K.  B.  1  Vent.  143. 
Per  Cttr,     Gross  ignorance  of  the  law  is  a  good  cause  to  remove  a  record-  Bat  gross 
er;  because  it  is  his  principal  business  to  advise  the  corporation  in  matters  of  i8p<>^>^^^ 
law;  but,  it  is  no  cause  to  remove  him,  that  he  was  mistaken  in  a  single  in-   ^^j^^     ^ ' 
stance,  or  that  he  refuses  to  givent  positive  opinion,  or  to  advise  a  particular   I-    ^M 
part  of  the  corporation;  lor  his  duty  is  only  to  advise  the  whole  body,  and  in  a 
reasonable  manner.     See  2  Ld.  Raym.  1238. 

34.  Reginav.  Bailiffs  of  Ipswich     H.  T.    1704.  K.  B.    2  Lord  Raym. 

1232. 
Per  Lord  Mansfield,  C.  J.     A  general  neglect  or  refusal  to  attend  the  duty  Or  a  geocr 
of  the  office  of  coroner  is  a  reason  of  forfeiture.  *1  neglect 

36.  Rej^  V,  Corporation  op  Wells.  H.  T.  1767.  K.  B.  4  Burr.  1999.    f  ^^"^^'^^^ 
On  showing  cause  against  a  mandamus ^  commanding  the  restoration  of  J.  ^^^val.  ^ 
B.,  recorder,  the  ground  of  amotion  was^  repeated  non-attendance.    First, 
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To  coDtti    refusing  to  attend  at  the  last  January  sessions,  to  be  holden  upon  Monday  the 
tiite,  there   j3t|j^  though  notice  was  given  him  "to  do  so;"  and  likewise,  *'that  the  sea- 
aeclec"^  *9ions  could  not  be  holden  without  him.   the  mayor  being  undei  a  necessity  of 
one  in  '       being  in  I>ondon,  and  there  hein^  only  one  other  corporation  justice."     And 
stance  of    also  neglectinff  to  attend  at  the  quarter  sessions  on  th«^  7th  of  April:  at  which 
Doo-attend  he.had,  indeed,  no  particiilRr  notice  to  "attend,"  but,  nevertheless,'  was  oh- 
anee  ia  of   ijg^j  .^g  tjjev  insisted   by  his  duty  to  have  attended,  as  it  waa  well  asceriained 
BO  avail,     ^^  ^^  ^y^^  usual  day  of  holding  this  session.     His  defence  waa,  that  whilst  he 
was  resident  at  Wells,   he  was  used  to  attend  the  sessions:  and  since  bia  re- 
siding* in  London,  he  has  generally  attended  them  about  ooce  a  year.     That 
he  now  came  to  the  place  as  a  voter  at  the  election,  and  not  as  a  justice  of 
peace,  or  recorder.     That,  as  to  the  sessions  on  Monday  the  1 3th  of  Janua- 
ry, he  (being  then  in  the  town,)  received  notice,  "  that  no  sessions  could  be 
holden  on   that  day,  "by  reason  of  the  illness  of  M  another  justice,   without 
whose  presence  the  sessions  could  not  be  held,   as  the  mayor  was  gone  to 
London;  notwithstanding  this,  he  was  in  the  town  for  the  purpose  of  attend- 
ing, should  M.   recover  in  time;  but,  that  not  having  been  the  case,  he  bad 
not  attended.     In  answer  to  the  charge  on  the  7th  of  April,  he  alleged,   that 
he  was  not,  at  that  time,  in  the  town;  and  that,  as  there  was  a  sufficient  num 
her  of  justices  without  him,  and  their  jurisdiction  did  not  extend  to  felonies, 
and,  as  on  ordinary  occasions,  no  particular  business  was  expected  to  come 
before  them,  his  presence  wa^  not  essentially  necessary.     Per  Cur.     Though 
a  general  neglect  or  refusal  to  attend  the  duty  of  such  an  office,  where  the 
neglect  was  determined,   and  refusal  wilful,  is  a  reason  of  forfeiture,  yet,  a 
single  instance  of  omitting  to  attend,  when  no  particular  business  was  expect- 
ed, nor,  in  fact,  happened,  is  a  very  different  case.     In  the  case  of  Sergeant 
Whitaker,  ^  Lord  Kaym   1237.   it  was  held,   ^^  that  the  bare   beins  abMnt  is 
not  a  cause  of  forfeiture/'     That  case  was  an  amotion  of  Serjeant  Whitaker, 
from  his  recordership  of  Ipswich  for  non-attendance  (amongst  other  causes  ef 
amotion)  at  two  distinct  sessions  of  the  peace,  both  appointed  by  himself,  and 
at  a  time,  too,  when  he  was  ^as  it  appears^  present  within  the  borough.     The 
corporation  there  state  ^not  a  single  absence,  but  two  different  neglects,  at 
two  distinct  se8si'>ns),  ^'  that  he  and  another  justice  appointed  a  session  to  be 
holden  on  the  1 4th  of  January,   1702,  and  issued  a  precept  to  return  a  grand 
I  732  I  jury,4rc.;  and  that  the  sessions  was  proclaimed  accofdinsly;  and  that  he  had 
notice  of  all  the  premises;  and  all  were  ready;  and  that  he  hcd  tohmmitr  ex- 
actus y  voluntarily,  and  without  any  reasonable  cause,  absented  himself"     And 
they  stat^  another  like  default  on  the  1st  of  April  following,  only  muicHg  m»- 
iandU.     In  the  case  now  before  us,  the  recorder  resided  in  London,  and  had 
no  particular  notice  to  come  down  to  hold  it.     The  corporation  have  been  sat- 
isfied with  his  former  absence ;  and  be  had  no  particular  reason  to  attend  at 
this  particular  time;  anc}  there  was  a  sufficient  quorum  upon  the  Spot.     There- 
fore this  was  not  a  crassa  ncgligentia,  sufficient  to  forfeit  his  office.     This  o- 
pinion  is  warranted  by  the  case  in  2  Roll.  Abr.  155.  letter  N.  pi.  2, 3.     ^^  A 
negligent  escape  is  no  cause  of  forfeiture  of  the  office  of  marshal;  but,  if  he 
suners  several  such  escapes,  it  lies  in  the  discretion  of  the  court  to  oust  him." 
As  in  that  case  of  the  office  of  marshal,  one  instance  is  not  enough  to  amount 
to  a  forfeiture  of  the  office,  so  here,  a  single  instance,  under  the  circumstanc- 
8o,  miiap    es  appearing  upon  the  present  return,  ought  not,  in  point  of  law,  or  common 
8wco7po?a  officer  of  the  corporation  liable  to  the  forfeiture  of  his 

tion^mon     fr*°c^i8©-     Therefore  the  mandamus  ought  to  go. 
ey,  36.  Rex  v.  Clarke.  E.  T.   1696.  K.  B.   1  Ld.  Raym.  225. 

Or  a  refa  ^^  ^^^  case,  the  Court  said :  the  misapplication,  or  non-pay mennt,  of  oor- 
sal  to  pay  porate  money  is  no  cause  for  a  disfranchisement;  because  the  corporation 
his  propor  may  have  their  action  for  it. 

tionofthe  37    Mayor  of  Rippon's  Case.  E  T.   1665.  K.  B.   1  Sid.  282. 

^?owinff^  On  a  mandamus  to  restore  a  corporator,  who  had  been  renooved  for  refusing 
the  char  *  So  a  refuaal  by  a  livcry-raRn  to  make  the  naaal  payments  for  sapport  of  tke  company, 

tor,*  is  no  cause  of  removal;  see  Com,  Dig.  Franchise  F.  88;  Raym.  446;  cont. 
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to  pay  his  share  of  the  expense  incurred  by  rene'sirtiig  the  charter,  the  Court 
said :   there  was  no  cause  for  reniovini;  him,  or  imprisoning  him.  Or  diaobe 

38.   Rext.  Mayor  op  fpswicH    M7  T,    1729.    K.  B.    J  Ld.  Raym.  1566.    dience  to 
I^er  Cur,     General  disobedience  to  the  laws  and  orders  of  the  corporation  ^^^^  ^'* 
is  no  cause  of  disfraachisement;  nor  a  breach  of  any  particular  bye-law.  of  removal. 

39.  Rex  v.  Yates,  cited  Rex  y.  Mayor  of  Carlisle.  M.  T.  1722.  K,  B. 

8  Mod.  70K  In  aome  ca 

In  this  case,  it  was  said,  if  a  man  produce  a  riot  at  a  corporate  meeting,  ms,  it  Ins 
and  thereby  interrupt  the   business  of  the  corporation*  this  is  an  offence  been  laid, 
against  his  corporate  duty,  and  at  the  same  time  an  oObnce  indictable  at  com-  ™^^"***'' 
moo  law.     Now  it  might  happen  that  a  corporator  might  be  removed  for  such  removod 
an  olfbnce  imputed  to  him,  and  yet  he  might  be  acquitted  of  it  oa  a  aubse-  withont  a 
quent  indictment.     There  is  a  case,  however,  in  which  a  removal  for  a  riot  previoas 
in  the  council-chamber,  without  previous  conviction,  is  said  to  have  been  held  conviction 
l^ood.  *^  oommon 

40.  Rex  V.  Mayor  op  Carlisle.  T.  T,   1727.  K  B.  8  Mod.  99;  8.  C.  11  '*rVvi  i 

Mod.  S78;  S.  C.  Fort.  200;  S.  C.   1  Str.  .'385.  i   '^  J 

On  a  mayidamua  to  restore  one  J  S.  to  the  office  of  capita!  citizen  of  the  city  ^^^  -^ 
of  Carlisle,  the  return  made  was,  that  he  gave  a  bribe  cff  60  guineas  together  geems  that 
with  a  promise  to  his  son  to  get  him  an  exciseman's  place,  if  he  would  vote  for  rale  was 
one  P.  to  be  mayor  of  that  cit/;   he  and  one  T.  standing  candidates  for  thebolden  not 
same;  and  in  their  return,  they  showed  a  power  to  remove,  and  that  they  re-*J  *Pply  *o 
moved  him4br  the  causes  aforesa  d,  having  first  of  all  set  out  before,  that  an|^^®  *^'^®  ®^ 
information  was  exhibited  to  the  following  effect,  and  then  set  out,  that  articles  vJho^?of 
were  exhibited  against  him  to  the  effect  in  the  information,  and  show  the  of^  ferod  a 
lence  as  before  mentioned,  and  the  oath  of  the  informer  (positively  to  the  of^  bribe  to  a 
fence.     Per  Cur.  This  is  a  good  return,  without  any  conviction  at  law,  though  fr««naan  to 
he  might  have  been  convicted  first  at  law;  .for  though  it  is  an  offence  indicta- ^^|f.    ^  * 
ble  at  common  law,  yet  being  so  great  an  offence  against  the  duty  of  his  office,  ^nij^|||||[«» 
the  corporation  have  a  jurisdiction,  there  being  an  express  power  to  remove; 
and  the  case  of  the  King  v.  Lane,  Fort.  200.  went  on  that  di  ^erence,  where  it 
was  said,  that  to  libel  another  was  purely  at  common  law,  and  was  no  breach 
of  his  oath;  and  as  to  the  form  of  he  return,  the  whole  court,  af^er  some  little 
doubt,  held  it  well;  because  on  the  whole  return,  there  ought  to  be  a  good 
cause  of  removal. 
41.  Rex.  v.  Mayor  op  Derby.  T  T.    1735.  K.  B.  Ca.  Temp.  Hard.   153. 

This  is  a  mandamus  directed  to  the  Mayor  and  Aldermen  of  Derby,  to  which  Nor  to  the 
they  returned:  That  the  Mayor,  &c.   in  common  council,  may,  from  time  to®"**  ^* 
time,  for  misbehaviour,  disnlar^e  the  common  councilmen  from  their  offices, ^hJiJaji 
and  may  amove  burgesses  from  being   freemen;  that  S.  was  duly  sworn  and  committed 
admitted  a  burgess,  and  took  the  oath,  &c. ;  that  on  the  1  4th  day  of  October,  an  offence 
1718,  the  mayor,  aldermen,  and  burgesses,  were  assembled  in  common-coun- indicteblo  , 
oil,  in  the  Guildhall  of  the  town 'to  consult  about  the  common  good  of  the  cor-**  commoa 
poration,  qnd  being  so  then  assembled,  the  said  S.  and  several  other  persons    ^^^ 
contrary  to  his  oath,  and  the  duty  of  his  office,  in  sight  of  the  mayor,  aldermen, 
and  common  council,  riotously  assembled  in  the  street,  over  against  the  com- 
mon hall,  to  the  disturbance  of  the  cominon  council,  and  did  then  and  there 
assault  the  constables  appointed  to  keep  the  peace;  and  did  then  and  there  a»- 
sauH  F.  C.  Esq.,  an  alderman  and  justice  of  peace  of  the  said  borough,  as  he 
was  going  to  the  Common-hall,  and  prevented  him  from  going  to  the  business 
of  the  corporation,  and  did  terrify,  assault,  and  hinder  several  other  persons 
from  going  to  the  Common-hall;  and  though  the  mayor  made  proclamation  for 

*  It  baa  been  said  that  a  corporator  cannot  be  removed  for  writing  a  libel,  withont  a  pre- 
Tions  conviction;  see  2  Ld.  Raym.  1804;  11  Mod.  870;  ged  wide  ante  p.  7  9,  n.;and 
Mr.  Kyd,  vol.  ii.  p  88,  says,  **  I  apprehend  it  would  be  too  mnch  to  lay  it  down  as  a  gen- 
eral proposition  tlut  after  conviction,  writing  a  libel  is  a  good  cause  of  amotion,  anless  it 
mast  betaken  for  granted  that,  to  be  convicted  of  merely  writing  a  libel  must  render  a  man 
so  infamous  as  to  mahe  him  unfit  to  enjoy  any  franchise  whatever.'* 

t  However,  much  reliance  must  not  be  placed  on  the  above  case,  as  it  is  differently  re- 
ported in  each  book  referred  to.  , 
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\  734  ]  them  to  depart,  S.  made  a  great  noise  and  shouting,  to  deter  and  hinder  the 
cryer  from  making  the  proclamation,  and  would  not  depart,  and  with  great 
Bhouts  did  hinder  the  mavor  in  the  business  aforesaid;  that  S.  thereon  w^as 
summoned  to  appear,  and  show  cause  at  the  next  common-council  why  he 
should  not  be  disfranchised ;  that  afterwards  the  common-council  met,  and  con- 
tinued assembled  near  two  hours,  and  because  S.  did  not  appear,  nor  showr 
cause  to  the  contrary,  they  ordered  he  should  be  disfranchised;  and  that  he 
was  disfranchised  accordingly,  and  therefore  they  cannot  restore  him. 

After  several  exceptions  taken  being  over-ruled,  it  was  objected  that  what 
they  have  returned  is  a  crime  indictable  at  law,  and  therefore  he  should  hav  e 
been  convicted  by  a  jury,  before  they  could  proceed  to  disfranchise  him. 

Sedper  Cur,  We  are  all  of  opinion  that  the  cause  here  returned  is  suffi- 
cient ground  for  his  disfranchisement,  without  any  prior  conviction. 

42    Rex  v.  Mayor  op  Doscaster.  H.  T.   1759.  K.  B.  2  Burr  739. 
However,        Iq  this  case,  the  cause  alleged  for  the  removal  of  A.  B.  was,  '^  that  he  had 
in  a  rabee    unlawfully,  knowingly,  and  wilfully,  and  contrary  to  the  duty  of  his  office,  of 
vThere  UiT' ^'^^  of  the  capital  burgesses  of  the  borough,  and  without  the  consent  of  the 
qaeetion  a  ^^^  mayor,  aldermen,  and  burgesses  of  the  borough,  and  also  without  the 
rose  on  ac  consent  of  the  then  common  council  of  the  said  borough,  defaced  and  oblitera-' 
coont  of  an  ted -the  entry  of  a  resolution,  particularly  described,  which  had  been  made  in 
obliteration  ^^  book  kept  by  the  corporation,  for  the  purpose  of  enteriiig  the  orders  and  re- 
'q^^*I^^|[|^°'^  solutions  of  the  mayor,  aldermen,  and  burgesses."     It  was  contended,  that, 
the  Coart    ®^®°  admitting  this  cause  of  amotion  to  be  in  its  nature  sufficient,  yet  there 
took  time    ought  to  have  been  a  previous  conviction  at  common  law,  this  offence  being, 
to  consider,  as  it  was  alleged,  both  an  offence  against  the  duty  of  his  office,  as  a  corpora- 
tor, and  also  indictable  at  common  law;  and  the  language  of  the  Court,,  in  the 
case  of  Rex  v.  Derby,  ante^  p.  73d,  showed  the  point  unsettled.     But  the 
^^'H^'h''*^'^  Court  said,  the  corporation  law  ought  to  be  settled,  and  directed  a  second  ar- 
DrevioV'to 8"™®'** >  however,  the  case  was  decided  on  another  point' 
amotion  ^*  Baog's  Case.   11  Co;  99.  a. 

the  mem  It  was  resolved,  that  where  it  is  intended  to  remove  any  of  the  members  or 

ber  ought  officers  of  a  corporation,  it  is  in  general  absolutely  necessary,  not  only  that 
to  be  spe  he  should  be  summoned  generally  to  attend,  but  he  must  have  a  particular 
Diott^"^°^  summons  to  attend,  and  answer  the  particular  charges  alleged  against  him. — 

See  4  Mod.  IS, 
g  44.  Rbx  v.  Chalke.  E.  T.  1696.  K.  B.  I  Ld.  Raym.  225. 

atances*""      Per  Holt,  C.  J.     A  man  ought  not  to  be  disfranchised  until  he  has  been 
may  dia       heard  in  his  defence,  on  notice  and  preparation;  and  notice  is  only  necessary 
penae  with,  for  that  purpose.     Therefore,  if  a  man  be  charged  in  pUma  comUnij  and  order- 
it,  ed  to  prepare  by  such  a  time,  this  will  be  ^ood,  though  there  be  no  actual  sum- 
mons, because,  if  the  party  be  heard,  it  is  sufficient. 
[  735  1  45.  Rboina  v.  Bailiffs  of  Ipswich.  H.  T.  1704.  K.  B.  2  Ld.  Rqym.  1853. 
On  a  mandamus  to  restore  Mr.  Sergeant  Whitaker  to  the  place  and  office 
Af  whafe    of  recorder  of  the  town  of  Ipswich,  (among  other  things)  the  notice  wasobject- 
aDDoarT^o  ^^  ^^*  ^^*  ^^^^  there  was  no  time  appointed  by  the  notice  when  he  should  ap- 
andan      '  P®^  ^^  answer  the  matters  charged  therein      2dly,  that  he  was  not  charged  in 
Bwere  the    ^h®  notice  with  not  holding  a  sessions  of  the  peace,  but  of  Oyer  and  Terminer, 
ebiv^.       an4  goal  delivery.     To  these  objections  it  was  answered  and  resolved,  that  the 
However,   Sergeant  appearing,  and  being  charged,  and  answering,  siipplied  the  want  of 
a  verbal      notice,  both  of  the  time  and  of  the  o§ence:  and  Holt,  C.  J.  said,  the  notice 
«vill  Boffiee  ^^Sh^  ^^  ^®W  enough  given  by  the  officers  by  word  of  mouth. 

46.  Rex  v.  Mayor  of  Liverpool.  H.  T.  1759.  K.  B.  2  Burr.  723. 
Dot  whetb  In  this  case  it  was  stated  that  the  mayor  and  bailiffs,  &c.  were  duly  assem- 
er«  if  he  be  hied  in  common-council,  and  there  duly  held  a  common-council  concerning  di- 
present  ac  vers  matters  relating  to  the  town,  and  that  J.  C.  was  then  and  there  present  at 
cidentally  that  assembly;  and  that  in  the  same  assembly  an  information  and  charge  were 
fn/  andT  be  ^^^'^'^^^  against  him,  tliat  he  then  and  there  had  personal  notice  of  the  said  in- 
unable  to  formation  and  charge,  and  coi\fessed  that  it  was  true;  and  that,  being  asked 
what  he  had  to  sav  in  his  defence,  whv  he  should  not  be  removed  from  the  of- 
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fice  of  one  of  the  common-council  of  the  said  town,  for  the  qaase  aforesaid,  he  (iv«  anyaa 
did  not  thon,  or  at  any  other  time  before  his  removal,  desire  any  further  time  ^^^^  ^^  Jj^ 
to  be  allowed  him  to  make  his  defence,  and  did  not  allege  or  offer  to  that  &'*  ^^iym  thT 
sembly  any  cause  whatsoever  why  he  should  not  be  removed;  and  that,  there- Q|^^„i|.  ^f 
Ibr^,  the  said  assembly  did  then  and  there  duly  discharge  and  remore  him. —  uch  notise 
It  w^as  objected,  that  here  was  no  previous  summons  to  J.  C.  to  come  prepared  tMiiM  asset 
to  meet  this  particular  char^re;  and  that  his  being  casually  present  in  the  gene- ''^* 
ral  discharge  of  his  duty  to  the  corporation  would  not  cure  the  defect;  on  the 
other  hand,  it  was  contended  that,  as  he  was  present,  heard  the  charse,  admit- 
ted the  facts,  and  desired  no  further  time,  this  was  sufficient.     Lord  Mansfield 
and  Mr.  Justice  Wilmot  said  nothing  as  to  this  objection,  because  the  return 
'was  bad  on  other  accounts.     Mr  Justice  Denison  said:  he  thought  the  part^ 
himself  ought  to  have  had  previous  notice;  but  that,  as  there  were  many  other 
objections,  he  would  not  meddle  with  that."     Mr.  Justice  Foster  expressed 
h  imself  to  this  effect:  '^  As  to  this  objection  I  will  not  say  much  upon  it.     But 
a  man  ought  not  to  be  dispossessed  of  his  freehold,  without  having  a  proper 
opportunity  of  making  a  defence  to  the  charge  on  which  he  is  removed  from  it. 
he  could  not  be  prepared,  in  the  present  case,  to  defend  himself  against  this 
particular  charge;  he  ought  to  have  been  apprised  what  it  was  to  be.     There 
might  be  an  opportunity  taken  when  there  was  a  thin  meeting,  and  when  all 
his  friends  wcro  absent,  who  would,  perhaps,  have  been  present,  if  he  had  any 
notice  of  this,  or  even  of  any  charge  against  him." 

47.  Rex  v  Mayor  of  Exeter.  T.  T.  1691.  K.  B.  Comb.  197.  [  t36  j 

An  alderman  being  removed  for  non-residence,  it  was  urged,  that  here  was  ^T^^^* 
no  good  summons,  and  therefore,  although  the  cause  of  amoval  would  be  su^^^^''*  * 
ficient,  yet  he  ought  to  be  restored  for  want  of  the  summons.     But  the  Court  nmovMiUa 
said:  If  his  desertion  was  a  cause  of  his  removal,  a  summons  was  not  neceasa- for  aon-roi 
ry ;  because,  where  a  party  resides  out  of  the  city,  he  need  not  be  summoned,  dooea,  no 

6//i.  As  to  the  reatoration  of  members  and  officers.  saoiBioaa 

1.  Whitens  case.  T,  T.  It02.  K.  B   2  Ld.  Raym.  1004;  S.  C.  6  Mod.  1^;"^  "»«r^ 

S.  C.  3  Salk.  -234.  *"• 

A  mandamtis  was  granted  to  restore  White  to  the  office  of  clerk  to  the  Coro-^^^?^* 
pany  of  Butchers,  in  London,  and  the  Court  said,  it  was  *the  same  case  with  ^Mtore  a 
that  of  a  town  clerk.  ^  disfran 

2.  Rex  v.  the  Free-fishers  and  Dredgers  of  Whitstable.  E.  T.  1806.  ehiied  cor 

K  B.  7  East,  353;  S  C.  3  Smith's  Rep.  309.  paiator. 

In  this  case  it  appeared  that  a  company  had  been  incorporated  solely  for  ad-Th^h 
veiiture  and  profit,  by  their  mutual  labour,  and  to  receive  a  daily  pay  for  such  "'r*'?^    ^ 
work  Is  each  member  should  perform  for  the  corporation;  that  a  bye-law  had  ^  e^fpQf^ 
been  passed  imposing  a  fine  on  incorporators  engaged  in  any  other  fishery,  or  tioo,  anti 
depriving  them  of  any  profit  until  such  fine  was  paid,  by  means  of  which  A.  B.  dad  to  ra 
(a  corporator)  had  been  deprived  of  his  profit;   and  that  a  rule  had  been  ob»eeive  acer 
tained  to  show  cause  why  a  mandamus  should  not  issue  to  restore  the  said  A.  Jj".*'**'^*- 
B.  to  his  office.     The  Cfourt,  however,  upon  the  case  now  conaing  before  them  J[^*  PJ^ 
discharged  the  rule,  upon  the  ground  that  the  writ  could  not  issue  to  restore  ^  batoag 
the  prosecutor,  considering  that  jie  was  not  in  fact  amoved,  as  he  was  not  ing  to  the 
ousted  of  his  privileges  as  a  corporator,  for  he  might  still  attend  at  all  courts  b«dy,  was 
and  meetings,  and  exercise  any  other  rights  of  the  ofiice.  Sf^i?** 

perception  of  hb  profits  antil  he  paid  a  fine  imposed  by  a  bye-law,  the  Cottrt  refased  a"**"*  **• 
mandamus  to  restore  him  to  his  office.  . 

3.  Adley  V,  Reeves.  M.  T.  1813.  K.  B.  5  M.  4rS.  53,  IZ^ 

A  bye-law  was  made  by  the  freemen  of  a  company  of  oyster  fishermen,  P'<^  Jjjjj^ 
hibiting  any  freemen  from  being  engaged  in  the  trade  of  sending  oysters  to  q^„^  ^y^ 
market  from  any  other  ground  on  the  Kentish  shore  than  the  oyster-ground  of  that  no  es 
the  company,  under  a  penalty  of  10/.;  and,  in  case  of  refusal  to  pay  the  same,  traordinary 
that  such  freemen  should  henceforth,  and  until  the  fine  were  paid,  be  exelnded  "•"■ 

•  Bot  if  ho  be  removeablo  for  non-attendance  at  the  corporate  aMembiies,  he  most  have  "™**,*|*  '• 
had  personal  notice  to  attend,  and  that  hb  presence  was  necessary;  the  osnal  notice  of  the  ■orted  to, 
intended  meeting  will  not  be  sofficieot*  Qoleas  that  asual  notice  be  pcrdonnl;  see  Rex  v. 
Richardson,  1  Darr.  517,  nbrirlecd  ante,  p-  72  t« 
VOT.  \l  "  ^.3 
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[  737  "I  from  all  $Karc  of  the  profits  to  be  made  thereafter  by  the  joiut  trade  of  the  com" 
to  compel  pany.  It  was  proved  that  a  usago  existed  for  the  freemen  to  make  orders  for 
payment  of  f£^j,u]Qting  the  company  and  fishery,  with  fines  and  penalties  for  tJie  breach  ef 
a  penalty  ^^^f^  orders;  and  f>r  prohibiting  the  freemen  from  being  engaged  in  other 
■Tlnre^lawf  oyster-grounds  under  penalties  to  be  stopped  out  of  the  money  arising  by  (he  9aU 
soch  as  de*  of  the  8ti)it  of  such  freemen.  The  Court  held  that  such  bye-law  could  not  be 
priving  the  sustained,  observing  :*  the  means  used  for  compcliing  payment  of  a  penalty 
delinqoent  inflicted  by  a  bye-law  must  be  such  as  are  usual  and  reasonable.  If  the 
of  bis  prof  usage,  as  in  this  case,  is  silent,  an  action  is  the  only  remedy.  See  Willes. 
member  of^^^i  B.  N.  P.211;  7  T.  R.  543;  9 East,  136;  8T.R.352;  17  Ves.  325. 
the  l>ody  ia  4.  Rex  v.  Dawes.  H.  T.   1769.  K,  B.  4  5urr.  2277. 

qnestioD,  The  parties  on  whose  behalf  this  motion  was  made,  were  eight  corporators, 
wbtlirtbe  whose  rights  were  dependent  upon  the  richt  of  Dawes  to  be  mayor;  which 
•am  ie  on  ^jght  q£  j^jg^  iij^j  therefore  desired  to  defend.  Aflfidavits  were  produced  to  prove 
P'*^*  that  the  mayor  neither  had  been,  nor  was  to  be,  at  any  expence  in  defending^ 

And  the  j^jg  j.jg^j  j^  ^^^  mayoralty;  notwithstanding  which  he  had  discharged  his  attor- 
sot  B«ra  ^^y  ^^^^  acting  any  further  on  his  behalf,  under  a  pretence,  that  being  now 
■idea  jitdg  doubtful  about  the  validity  of  his  title  to  the  office  of  mayor,  he  had  determio- 
roentofonsed  not  to  be  at  any  further  expence  in  defending  it;  though,  in  fact,  be  never 
ter,  which  had  been  at  any  expence  at  all,  but  his  expences  had  been  undertiocen  to  be 
^*5j*"  paid,  and  some  of  them  actually  paid,  by  other  persons.  The  Court  thonslit 
MUBsfa  ^^^  motion  reasonable;  and  made  a  ruFe  upon  both  the  prosecutor  and  the  dc* 
mayor  by  Pendant,  Dawes,  for  them  to  show  cause  why  the  judgment  of  ouster  mgned 
defaolt,  on  against  the  defendant  should  not  be  set  aside;  and  also,  why  HVmter  should 
the  foot  of  not  be  admitted  to  defend,  in  the  name  of,  and  for  the  said  defendant,  he  in-^ 
laa  ooUh  dcmnifying  the  defendant  from  all  costs.  Afler  showing  cause  against  the  mtOy 
2^"JJ^^  the  whole  Court  were  dear,  that  the  corporation  baa  such  an  interest  in  the 
iQf^^  mayor^s  title  to  his  oflioe,  and  such  a  connection  with  it,  and  such  a  right  to 

see  it  supported,  ifil  was  really  a  good  one,  that  he  ought  not  (as  SiXk  honesi 
man  or  as  a  just  corporator)  to  desert  and  give  it  up,  in  prejudice  to  the  rights 
oi  the  corporation  in  general,  or  of  particular  coporators,  when  he  was  offered 
a  complete  indisputable  indemnification  on  the  part  of  those  who  desired  to  de- 
fend lus  right  in  order  to  support  their  own.  Under  these  circumstances, 
they  held  that  it  was  not  in  his  power  to  give  it  up.  They  did  not.  indeed,  think 
him  obliged  to  maintain  his  own  right  at  his  own  expense,  merely  to  support 
the  rights  of  those  who  claimed  under  it,  if  he  either  really  thought  his  title 
unsiipportable,  or  found  that  the  maintaining  of  it  would  be  too  oxpensive  for 
him  to  bear:  but  they  were  very  clear  that  he  ought  not  to  be  penntftec^to  de- 
sert it,  either  collusively  or  voluntarily,  when  those  whose  rights  depended  up- 
on it  were,  de&irous  of  maintaining  it,  without  any  charge  or  expence  to  him. 
Rul^  absolute. 
fiot  if  a  cor  5,  Harman  v.  Tappenden.  H,  T.  1801.  K.  B.  3  Esp.  278. 

^r^V^^  In  an  action  against  the  Company  of  Free  Fishermen  Dredgcrmcn  of  Fc- 

t  738  ]  versham,  for  removing  the  plaintifiTfrom  his  office,  to  which  he  had  been  re- 
o?t*lieir^bo  ®*^''?^  ^^  ^  mandamus;  he  proved  that  he  derived  considerable  profit  from  his 
dy  from  a  P"vJ^ege  of  keeping  and  laying  oysters  on  4he  oyster  grounds,  and  which  he 
porticipa  ^ad  beon|deprived  of  by  the  sentence  of  the  defendants,  buthad  been  remstated 
tioD  in  the  by  a  martdamvs.  The  defendants  on  the  record  were  official  parties  constitu- 
prif  ilegea  ting  the  court  of  the  Company.  The  defendants  urged,  that  the  act  was  done 
por^on''  ip  their  corporate  capacity,  and  would  not,  therefore,  subject  them  to  an  ac- 
Siey  are*  *'.°"*  ^^^  Kenyon  said  that,  the  defence  ofiTered  was  good,  as  the  plaintiff 
not  liable  did  not  attempt  to  show  that  the  defendants  were  actuated  by  motives  of  maU 
to  an  ao      ice. — Nonsuit  entered. 

*«>«•  6.  Harm  AN  v.  Tappenden.  H.  T.  1801.  K.  B,  3  Esp.  278. 

^oiitd  be  '^^^  plaintiff*  having  brought  this  action  to  recover  special  damage  for  the 
afterwards  ^***®  incurred  by  r(;ason  of  his  amotion  from  his  office,  and  having  (ailed,  con- 
reatored  by  '^D^^^^^It  that,  at  least,  he  was  entitled  to  be  reimbursed  the  expences  occaston- 
manda  ed  in  obtaining  a  mandamus,  by  virtue  of  which  he  had  been  restored  to  hi» 
mu§.  official  situation;  but  Lord  Kenyon  held,  that  the  plaintiff  could  not  recover;. 
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aa  tbestat.  9  Ann.  c.  20.  which  wos  the  only  case  in  which  costs  were  allow-  Aod  siicti  t 
ed  CD  a  niandamuSy  confined  its  operation  to  instances  where  the  declaration  corporator 
contained  a  traverse.  cover  tbe 

1th.  As  to  the  officers  holding  over,  eo^ta  of  |hf 

By  some  charters  the  chief  officer  is  elected  for  a  year,  and  until  another  bo  manda  ^^ 
chosen;  in  which  case,  if  no  successor  be  elected  at  the  *cnd  of  the  year,  the  nius*  / 
•officer  of  the  preceding  year  is  said  to  hold  over.     But  where  a  p<irticular  day 
18  appointed  for  the  election  of  the  successor,  and  a  power  of  holding  over  is 
not  expressly  given,  it  does  not  exist  by  implication;  see  1  Strn.  394;  and  the 
preamble  of'^the  1 1  Geo.  1.  c.  4.  manifestly  shows  that  the  legislature  thought 
it  was  not  implied,  for  it  proceeds  on  the  supposition  that,  for  want  of  an  elec- 
tion of  a  new  mayor  on  the  charter  day,  the  corporation  was  dissolved;  which 
could  not  have  been  the  case  if  the  mayor  of  the  preceding  year  had  had  a 
right  of  holding  over.     However,  where  there  was  a  clause  of  holding  over,  it 
had  become  the  practice  with  the  officers  to  avoid  holding  an  election  on  the 
charter  day,  by  means  of  which  they  continued  in  o^ice  for  several  years  to- 
gether.    The  9  Ann.  c.  20.  was  passed  to  put  an  end  to  this  inconvenience, 
which  enocted  that  no  person  who  had  been  m  such  annual  office  for  one  whole 
jreor  should  be  capable  of  being  chogen  into  the  same  office  for  the  year  im* 
Mediately  ensuing,  and  where  such  officer  was  to  continue  for  a  year,  and  un- 
'til  some  other  person  be  chosen,  such  officer  voluntarily  and  unlawfully  hold- 
ing over,  and  thereby  preventing  the  election  of  another,  should  forfeit  lOQ/. 

8/&.  As  to  ihf  resignation  of  members  and  officers. 

Where  a  burgess  is  coastitutcd,  or  on  office  is  granted  by  deed,  the  resig- 

-nafion  or  surrender  must  also  be  by  deed;  but  where  the  party  is  constituted    [  799  | 

or  appointed  by  election,  the  corporation  may  accept  his  resignation  by  parol 

before  them,  or  order  his  discharge  to  be  entered  in  ilie  corporation  books;  see 

1  Ld,  Raym.  663;  Salk.  423;  1  Ld.  Raym.  226;  Carth.  390;  5  Mod.  267. 

'And  in  that  case  where  a  resignation  ought  not  to  be  by  deed,  it  is  suificient  in 

legal  proceedings  to  say  that  the  party  resigned  in  due  form,  without  showing 

;that  it  was  by  deed«  for  that  being  necessary  is  implied;  sec  1  Sid.  14;  1  Ld. 

Raym.  664;  1  Lutw.406. 

9fA.  As  to  the  duties  of, 

(a  1)  To  summon  the  metnbers. 

1.  Ktnastqnv.  Mayor  op  Shrewsbury.   H.  T.  1737.  K.  B-  2  Str.  1051; 

S.  C.  Ca.  Temp.  Hard.  147. 

On  a  mandamus  to  restore  the  plaintiff  to  the  office  of  alderman,  it  was  re-  To  Mosiit 
:lurned,  that  an  assembly  held  on  such  a  day,  the  plaintifT for  being  absent  three  ^^^  *  Jji^ 
■years,  was  removed.     And  on  a  traverse  to  every  part  of  the  return,  a  special  qJJ?  ,^j^ 
Verdict  was  found,  that  the  removal  was  not  on  a  charter  day,  so  a  summons  bsnonit  be 
of  an  assembly  was  necessary:  the  mayor  gave  orders  for  a  summons  of  all  mniooosd* 
the  members,  but  the  seijeant  being  informed,  and  believing  that  one  of  the 
aldermen  was  out  of  the  summons,  neglected  to  give  him  notice,  though  he  had 
a  house  and  family  in  the  town,  and  accordingly  returned  him  out  of  summr^ns. 
And  the  Court  was  of  opinion,  that  it  was  not  a  regular  assembly,  for  every 
member  should  be  summoned;  and  he  had  a  right  to  debate  as  well  as  vote. 
2.  Rex  v.  Mayor  of  Carlisle.  T.  T-  1719.  K.  B.  1  Slra.  385. 

The  corporation  of  the  city  of  Carlisle,  consisted  of  a  mayor,  aldermen,  bail- And  where 
ifTs,  and  capital  citizens,  who,'  together  formed  the  common  council,  and  had  particalar 
the  power  of  electing  capital  citizens;  the  power  of  amotion  was  in  the  "^ayorP^^Ti^ 
opd  aldermen'only,  or  the  major  partof  them.     The  common-council  met  for  the  select  nvm 
purpose  of  traosacting  the  business  of  that  assembly,  and  the  mayor  and  alder-  b«r;  they 
men  made  an  order  tor  the  amotion  of  one  Poulter,  a  capital  burgess,  for  aeannoteepa 
cause  which  was  allowed  to  be  legal.     On  an  application  for  PouUer's  resto-  «'•  Mdeci 
ration,  the  Court  said,  that  the  powers  of  the  common -council,  and  of  the  ^^Y'^^^^^^l^ 
or  and  aldermen,  were  distinct;  that  the  common-council  could  done  acts  wn-^f  ^j^^ 
less  assembled  in  in  that  capacity;  neither  could  the  mayor  and  aldermen,  un-^iioU  bo 
lesss  they  met  for  that  purpose;  and  that  as  these  two  bodies  had  distinct  au-dj,  bat 
Ihoritiei*,  they  must  be  summoned  in  their  distinct  capacities;  that  het©  was  no  there  mart 


be  a  paitie  summons  to  meet  as  mayor  and  alderman  only,  of  which  the  consequences  was, 
olarBam      jji^t  the  acts  done  by  them  in  that  distinct  capacity  were  void.     An  alderman 
Sa?*   r      when  he  received  a  summons  to  the  common-council,  might  consider  with  him- 
p^^™        self  that  there  were  a  great  many  members,  and  that  probably  his  single  voice 
might  nofe*be  wanted,  and  therefore  he  might  stay  at  home;  but  when  he  was 
I   740  1  summoned  to  meet  with  the  mayor  and  aldermen  only,  he  might  say,  there  are 
but  twelve  of  us  in  all,  and,  therefore,  my  voice  and  advice,  to  which  others 
faav2  a  right,  may  have  its  weight ;  he  might  likewise  reflect,  that  the  powers 
lodged  in  the  court  of  mayor  and  aldermen  were  of  a  higher  nature  than  their 
other  powers,  and  therefore,  as  his  presence  might  on  both  accounts  be  ne- 
cessary, he  might  make  a  point  of  being  there.     Was  it  reasonable,  then,  that 
the  others  should  proceed  to  act  as  mayor  and  aldermen  only,  when  they  as- 
Bcrobled  as  members  of  the  common-council?  What  confus^ion  would  this  make 
in  the  city  of  London,  if,  when  the  whole  body  was  assembled,  they  should 
suddenly  draw  into  different  parties,  and  execute  their  distinct  powers.     The 
Court  took  time  to  consider,  and  afterwards  said,   that  there  ought  to  have 
been  a  summons  for  the  mayor  and  aldermen  to  meet  in  their  distinct  capacity. 
3.  Machell  v.  Nevison.  E.  T.  1743.  K.  B.  2  I.d.  Raym.  135a. 
Tberefore,       On  a  majuiamua  it  appeared,  that  the  corporation  of  Appleby  was  a  corpo- 
if  the  ripbt  ration  by  prescription,  consisting  of  a  mayor,  1^  aldermen;  and  16  common- 
of  electing  councilmen,  besides  the  freemen  at  larger  the  mayor  was  to  be  chosen  out  of 
GDQiicU-'    ^^®  aldermen  by  the  common-council,  the  aldermen  to  be  chosen  out  of  the 
men  be*in  common-council  or  freemen,  and  the  common-council  to  be  chosen  out  of  the 
the  com    '  freemen  by  the  common-council;  the  members  used  to  be  summoned  to  meet 
mon  eooa    to  choose  a  mayor,  by  order  of  the  old  mayor,  and  no  certain  time  was  fixed; 
*jj»  *?^       it  used  to  be  about  Michaelmas;  but  on  the  26th  day  of  May,  1674,  an  order 
tMy  nave    ^^^^  made  by  the  mayor,  aldermen,  and  common-councilmcn,  that  they  should 
practice       ^'^^  *^®  future  meet  on  the  Monday  before  Michaelmas  day  in  every  year,  to 
proceeded   choose  a  mayor.     On  other  days,  for  filling  up  vacancies  of  all  aldermen  or 
toaeeleo    common-councilmen,  the  mayor  used  to  summon  the  body,  and  they  never 
(k>B  with     used  to  meet  without  such  a  summons;  and,  when  they  met.  acquainted  them 
eat  being    ^jjjj  ^y^^  vacancy,  and  with  ifte  occasion  of  the  meeting:.     On  the  23d  day  of 
ibr  that  par  September,  1723,  being  the  Monday  before  Michaelmas  day,  in  the  Moot-hall, 
tlealar  par  ^^^  mayor  declared,  their  meeting  was  to  elect  a  mayor;  on  which  some  of  the 
poteby  the  common-councilmcn  said,  there  was  a  vacancy  of  an  alderman  and  common- 
mayer,  an  counciman,  and  they  would  first  proceed  to  fill  up  those  vancancies;  but  the 
election  by  mayor  said,  they  were  filled  up;  on  which  nine  of  the  common-council  with- 
Seinat  a    ^^^  '"***  the  council-chamber;  six  of  them  staying  in  the  Moot-hall  with  the 
eerporate    ^^Y^^j  t^®  n*"*©  elected  the  plaintiflT  a  common-councilman,  and  signed  a  pa- 
meeting  for  per,  purporting  their  election,  and  brought  it,  and  tendered  it  to  the  mayor,  and 
another  par  desired  bun  to  swear  the  plaintiff,  but  herefused,  and  said,  let  the  law  take  its 
poee  if       course  at  the  trial.     The  plaintiff  attempted  to  prove  that  it  was  usual  to  fill  up 
withstand    ^•c*"^*^'®*  ^o  5*^®   Monday  before  Michaelmas,  before  they  elected  a  mayor; 
lag  aJl  the  ^"^  ^^^y  °"®  instance  was  given  in  evidence,  of  one  G.  chose  common-coun- 
eemmon      cilman  on  that  day  before  the  mayor  was  elected,  and  that  but  two  years  be- 
coaneil-      fore  the  election  of  the  plaintiff;  and  it  did  not  appear,  but  the  mayor  directed 
men  were   the  going  to  that  election,  and  that  all  the  common-council  then  living  were 
fhTrni**    P>"e8ent,  and  consenting      But  all  the  witnesses  for  the  plaintiff  agreed  they 
never  knew  before  this  time  an  instance  of  proceeding  to  fill  up  a  vacancy, 
without  the  mayor's  declaring  the  vacancy,  and  directing  them  to  proceed  to 

I  ^*»^  The  defendant's  council  insisted,  that  on  the  plaintifTs  own  evidence  the 
election  of  him  to  be  a  common-councilman  was  a  void  election;  for  they  said, 
this  being  a  corporation  by  prescription,  the  right  and  manner  of  election  was 
to  foe  governed  by  the  usage:  that  for  the  election  of  aldermen  and  common- 
councilmen  at  any  other  time  but  this  Monday  before  Michaelmas,  it  was  a- 
greed,  there  ought  to  be  a  preceding  summons  from  the  mayor  for  the  corpo- 
ration to  meet;  aud  so  it  was  in  the  case  of  election  of  mayor  before  the  order 
m  I674j  and  (liat  that  order  did  not  affect  the  present  case;  that  the  mayor'g 
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presence  heing  necessary  at  the  meeting,  he  ought  to  preside,  though  h6  did 
not  vote;  that  this  not  being  a  day  appointed  for  choosing  common-council^ 
men,  and  no  summons  for  that  purpose,  part  of  the  common-council,  though  the 
major  part,  could  not  elect  to  bind  the  rest;  and  therefore  they  concluded,  this 
election  of  the  plaintiff  was  a  void  election.  \nd  the  Court  were  unanimous- 
ly of  opinion^  that  the  election  was  void,  for  the  reasons  given  by  the  council  ^ 
for  the  defendant,  fiy  the  direction  of  the  Court,  the  jury  gave  a  verdict  for 
the  defendant. 
4.   Rex  V.  Stravgeways.  H.  T.   1714.   K.  B.  cited  Ca.  Temp.  Hard.   161.  However, 

In  this  case,  the  question  was,  whether  S' was  duly  elected;  the  Court  i^hae  been. 
said,  that  when  the  acts  are  to  be  done  by  a  select  number,  notice  must  be  "Jtjj'u*'* 
given  of  the  time  of  the  meeting,^  and  that  some  corporate  act  is  to  be  done,  p^^g^m^ 
though  the  particular  act  need  not  be  specified;  and,  in  such  case,  the  acts  of  a  though  by 
majority  would  bihd  the  whole  body;  or,  if  all  were  present,  though  by  acci- accident, 
dent,  and  without  notice,  these  acts  would  be  good;  but  the  acts  of  a  majority,  widwithoiit 
present  by  accident,  would  not  be  binding.  summoM, 

5.  MusGRAVEv.  NEvistON.  E.  T.  1723.  K.  B,  2  Ld.  Raym,  1S68.  done  by  u 

In  this  case  issue  was  joined  on  the  question,  whether  the  plaintiff  was  elect- QgQJQ,oiis 
ed  mayor,  and  a  trial  at  bar  was  granted;  it  was  admitted  that,  by  the  const  it  u- consent 
tion  of  the  borough,  the  mayor  was  to  be  chosen  out  of  the  aldermen,  and  that  will  be 
the  ralidity  of  the  election  depended  on  the  question,  whether  the  plaintiffgoodt 
was  an  alderman?  and  on  evidence  the  fact  appeared  to  be  thus:  the  right  of  And  that 
election  was  in  the  common-councilmen  alone,  except  in  the  case  of  their  ^®~  Jjjf'^"^ 
ing  equally  divided,  when  the  aldermen  had  a  right  to  rote.     The  mayor  had  c,,„m^ 
invited  some  of  the  common-council  to  a  tavern,  to  treat  Sir  Christopher  Mus- nanced  by  ' 
grave,  who  happened  to  be  there;  the  number  of  the  common-councilmen  then  what  fell 
living  was  15;  all  of  them  but  one  being  met,  a  gentleman  in  company  ac- from  the 
quainted  them  that  one  of  the  aldermen  had  resigned  the  day  before,  and  pro-^J^?"^  ^^ 
duced  his  resignation  signed  and  sealed,  and  then  proposed  that  they  should 
choose  Sir  Christopher  to  succeed  him;  he  then  asked  every  common-council- 
man present,  who  all  consented,  except  Dean,  Barnes,  Robinson,  and  Lamb, 
of  whom  the  first  opposed  the  election,  and  the  three  latter  said,  ^^  it  was  not 
convenient  at  that  time  of  night,  nor  in  that  manner;"  on  which  the  mayor  pro- 
posed to  adjoura  to  the  moot-hall;  to  which  Barnes  replied,  it  was  not  neces- 
sary !to  give  Sir  Christopher  that  trouble,  if  all  were  agreed;  to  which  Lamb 
and  Robinson  said  nothing,  and  Dean,  as  he  swore  on  the  tri*!,  was  not  after-   [  "^42  ] 
wards  asked  whether  he  consented.     The  mayor  sent  for  the  books,  and  Sir 
Christopher  was  entered  and  sworn  into  the  office  of  alderman.     None  of  the 
common-councilmen  present  knew  any  thing  of  the  vacancy  till  they  were  told 
it  at  the  meeting;  and  Resbrook,  who  was  not  present,  was  told  of  it  as  he 
came  along,  and  that  Sir  Christopher  was  sworn  in;  afler  he  came,  nobody 
asked  him  for  his  approbation.     The  common-councilmen  were  not  called 
over  one  by  one  by  the  proper  officer,  nor  were  they  separate  from  the  alder- 
men, both  of  which  were  usual  on  such  elections.     On  this  evidence,  the  jury 
found  a  verdict  for  the  plaintiff,  to  the  great  dissatisfaction  of  the  Court,  who    * 
considered  the  election  as  void;  because,  there  having  been  no  previous  sum- 
mons, the  body  was  not  corporately  assembled;  and,  where  that  was  not  the 
case,  it  was  absolutely  necessary  that  all  who  had  a  right  to  vote  ought  to  be 
present  and  expressly  assent;  but  this  was  an  election  obtained  by  surprise, 
and  consequently  void. 

6.  Rex  v.  Theodorick.  T.  T.  1807.  K.  B.  8  East.  64*). 
This  was  a  rule  to  show  cause  why  an  information,  in  the  nature  of  a  quo  ^^.**^°  P*"® 
warranto  J  should  not  be  granted  against  the  defendant  for  usurping  a  ^^''P®''?*®  ^^^JJJy 
office.     The  defendant  had  been  elected  to  fill  a  vacancy  made  by  the  resig-  ^^       .  ^^ 
nation  of  A.  B.;  to  receive  whose  resignation,  it  appeared  that  the  whole  cor-caaes 
poration  were  summoned,  a  select  body  of  whom,  being  all  present  and  consent'  where  the 
ing  at  the  same  meeting,  without  any  particular  summons  to  them  for  that  pur- charter  or 
pose,  in  their  select  capacity,  proceeded  to  the  election  of  the  defendant;  the?^^»»|f  ®' 
charter  did  not  require  any  previous  summons  for  such  election.  meorpo 
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tioA  direct  Per  Cur.  If  a  summona  of  any  Icind  had  been  specially  required  by  the 
JI'vo'J^^"'*  charter,  a  compliaDce  therewith  would  have  been  strictly  necessary,  in  or  or 
htMr^*^^^  have  rendered  the  election  valid.  But  as  the  charter  is  silent  on  this  head, 
does  not  re  previous  summons  is  only  necessary  for  the  purpose  of  preventing  an  election 
qnire  a  ram  from  taking  place  by  surprise,  that  is,  by  some  of  the  electors,  without  due 
mom  previ  means  of  attendance  upon  that  occasion  being  equally  afforded  to  all  the  others. 
ous  to  the  But  due  and  equal  means  of  attendance  cannot  be  said  to  have  been  wanting 
etection  of  ^  ^^^  effective  purpose,  when  all  the  electors  have  been  actually  present, 
officer^on^  ^*°^  have,  without  objection  on  the  part  of  any  one  of  them,  consented  to  pro* 
•Isetioii  ceed,  and  have^  in  fact,  proceeded  ^o  an  election,  and  have,  unanimously  con- 
will  be  curred  in  the  object  of  such  election,  as  was  the  case  in  the  present  instance, 
good  with  See  1  Str.  388;  2  Ld.  Raym.  1358;  1  Barnard,  10;  Rep.  Temp.  Hard.  151. 
^^"^Td  t  '^'  ^^^  ^'  ^^^'^^  ^^  Carlisle.  T.  T.  1719.  K.  B.  1  Stra.  385. 

bronanim  ^^  Ey^e,  J.  Though  the  assembly  of  a  select  number  held,  not  on  a  char- 
008.  ter-day,  be  irregular  unless  every  member  be  actually  summoned,  yet  on  the 

At  any        summons  it  is  not  necessary  to  specify  any  particular  act. 
rate,  the     8.  Rex  v.  Mayor  op  Liverpool.  H.  T.  1759.  K.  B.  2  Burr,  723.  S.  P.  Hex 
I  743  ]  V.  Mayor  of  Doxc aster.  H.  T.  1759.  K.  B.  2  Burr.  738. 

saffiuioofl  On  a  return  to  a  numdatnus  for  the  restoration  of  a  common  councilmaD^ 
need  not  Xx»rd  Mansfield,  C:  J.  said:  it  is  certain  that  no  summons  of  any  of  the  mem- 
^^1  ^^^^  alleged  in  the  return,  whereas  if  a  select  number  of  a  corporation  have 
bosiiuMe^*'^  power  to  remove,  and  do  remove  at  a  meeting  holden  at  a  day  not  directed  by 
Thooffb  the  ^^^i^^C)  ^^  ^^  ^re  within  summons  must  be  summoned;  and  it  is  not  suflSi- 
application  cient  to  allege  that  they  were  duly  met  and  assembled, 
of  that  role  Denison,  J. ,  observed  ^  that  they  should  have  shown  which  were  their  gene* 
baa  heen  ral  days  of  meeting  fixed  by  the  charter;  here  was  an  amotion,  by  a  meeting  of 
questioned  |^  select  number,  who  ought  every  one  of  them  to  have  notice  when  they  are  to 
concerns  pr<x^c®^  <>"  &Qy  particular  business,  whereas  it  is  not  here  pretended  by  any 
the  amo      direct  allegation  that  they  had  any  notice  at  all. 

tion  of  a         Foster,  J.,  declared  himself  of  the  same  opinion;  but  added,  I  cannot  ^o  so 
corporator,  far  as  to  say  that  a  Bpeeial  summons  was  necessary,  setting  forth  the  partirvlar 
business  on  which  they  were  to  treat;  but,  I  think,  a  general  summons  to  eve- 
ry member  was  necessary. 

And,  Wilmot,  J.,  expressed  himself  thus:  if  the  assembly  be  not  holden  on 
a  charter  day,  or  a  general  day  of  meeting,  there  must  be  a  previous  summoDS 
to  every  member,  either  general  or  special.  I  think  it  ought  to  be  special, 
that  every  member  may  come  prepared,  and  have  an  opportunity  to  give  his 
reasons  to  the  rest. 

9.  Rbxv.  Grimes.  E.  T.  1770.  K.  B.  5  Burr.  2601.  S.  P.  Nixon  v.  Burt. 
However,  .T.  T.  1817.   C.  P.  7  Taunt,  582;  S.  C.  1  B.  Moore.  413. 

set'tled^af  "^  objection  being  made  by  the  prosecutor's  cotmsel  to  the  election  of  the 
no  sum  defendant  into  the  office  of  capital  burgess,  for  want  of  due  notice  having  been 
mons  is  ne  givonto  the  electors  of  such  election;  the  Court  held  the  objection  to  be  suffi- 
cemary  ciently  answered,  by  its  being  found  that  no  one  of  them  was  then  resident 
where  a  withih  the  borough;  for  if  they  were  not  within  summons,  it  was  not  necessary 
member      ^^  su|mnon  them. 

aid?  within  '^-  R«^*  V-  Saltash.  M.  T.  1770.  K.  B.  5  Burr.  2681. 

the  town.  T\»9  charter  prescribed  no  particular  place  for  the  election,  but  the  usual 
And  the  ns  V^^^^  was  the  Guild-hall,  and  the  usual  notice  was  the  ringing  of  a  bell,  which 
tial  method  used  to  ring  at  eight  o^clock,  at  nine  o'clock,  and  then  toll  from  ten  o'clock 
of  notice  is  until  the  time  of  meeting.  The  election  in  question  was  not  made  at  the  Guild- 
eqnivalent  hall,  but  at  an  inn  within  the  town  on  a  bye-law,  and  without  the  usual  notice, 
^  ns "  and  ^'^^  ^^  ^^^^  ^**  '  "°^  ^^  ^^^  Occasion.  But  all  the  electors  who  were  enti- 
U^the'osnal  ^'^  ^  notice,  had  personal  notice  of  the  meeting  at  the  inn,  and  of  the  busi- 
method  be  ^^88  intended  to  be  transacted  there;  all  the  electors  but  two  were  present  and 
not  ob  ^unanimous  on  the  election;  the  two  absent  electors  did  not  live  within  the  sum* 
served,  this  mons,  and  therefore  it  Was  contentended  that  they  had  no  right  to  notice,  nor 
5^**had  ^^^^  ^^y  ^^^  ^^  ^^  ^  thw  matter;  and  that  this  election  was  good,  because, 
logs  M     though  the  usual  notice  was  not  given  by  the  ringing  of  the  bell,  yet  it  had 
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been  mipplied  by  other  and  better  notice,  and  all  who  were  entitled  to  notice   [  744  ] 
were  present,  and  unanimonsly  concurred.     But  Lord  Mansfield,  C.  J.,  said:  in  pnnii 
here,  by  the  usage,  the  notice  must  be  given  by  personal  summons  to  those  •"*•  ^fj' 
who  were  within  the  limits  ot  the  borough;  but  that  was  only  part  of  the  usucd^'^  ^^'  * 
notice,  there  must  also  be  a  bell  rung  at  eight  and  nine,  and  then  toll  from  ten 
until  the  time  of  meeting      This  could  not  be  dispensed  with,  unless  every  sin- 
ffle  member  were  present,  and  consented  to  fraive  it;  the  want  of  it  vacated 
the  election. 

(ftl)   To  act  ky  deed.     Vide  ante,  p,  G^ 
(c  1)  To  use  ffce  corporaiion  namey     Vide  onff,  p.  634. 
(d  1)  To  U8efht  corporaHonseal.       Vide  ante,  p.  6^. 
(el)  To  act  by  attorney.     Vide  ante,  p.  6^4. 
(/)   7b  allow  the  inspection  of  corporation  6ooX».      Vide  emte,  626. 
{g  4)   7b  hiofe  quaUfied  presidents  at  Vieir  meetinp^. 
Rex  v.  Lisle.  E.  T.  1738.  K.  B.  And-  I65J;  S.  C.  2  Stra.  1090.  S.  P.  Rex 

V.  Grimes.  E.  T.  1736.  K  B.  2  Burr.  2598. 
An  information,  in  the  nature  of  a  quo  warranto,  being  filed  against  one  A  distinc 
Lble,  to  show  by  what  authority  he  acted  as  a  burgess  of  Christ-church,  it  ap-*'®  j"u 
peared  by  a  special  verdict,  that  the  mayor  and  burgesses,  or  the  major  part  of  |^^  |^ 
them,  had  a  power,  at  their  will  and  pleasure,  to  choose  as  many  burgesses  as  u^re  war 
they  should  see  occasion  at  the  nomination  of  the  mayor;  that  one  Uoldwire,  per  and  aa 
who  never  was  elected  mayor,  procured  himself  to  be  sworn  into  the  office  by  officer  de 
the  steward  of  the  court  leet,  and,  in  fact,  exercised  the  ofRce  for  some  time;Jj?^*:* 
that  an  assembly  summoned  by  Goldwire,  and  at  which  he  presided.  Lisle  the-f^T'^ 
defendant  was  nominated  and  chosen  a  burgess;  and  that  a  ^tio  warrofotoy  in  t^l^  diSi^p 
ivhich  there  was  tfflerwards  judgment  of  ouster,  was  pending  against  Ciold- tioa,  how 
wire  at  the  time  when  he  held  this  assembly.     Two  questions  were  made;  first  ever,  in 
whether  Goldwire  was  mayor  de  facto-,  whether  this  election  of  Lisle,  at  an1^w»*«f. 
assembly  at  which  Goldwire  presided,  was  good.      It  was  held  by  the  whole  ^^rlJVe  ^ 
"Court,  except  Lee,  C.  J.,  who  gave  no  direct  opinion  on  this  point,  that  Grold-  X  lu^i 
wire  was  not  a  mayor  dejacto,  but  a  mere  usurper;  that,  to  constitute  a  mayor  ^^^iii^r 
de  facto,  it  was  necessary  that  there  should  be  some  form  or  colour  of  elec-  there  he  a 
ction;  but  that  without  this,  assuming  the  title  and  insignia  of  the  office,  and  ny  m  ef 
being  sworn  and  acting  as  mayor,  were  not  sufficient;  and,  by  this  verdict*  jt  feet, 
appeared  that  Groldwire  never  was  elected  at  all.      The  whole  Court  agreed 
that,  supposing  Goldwire  was  a  mayor  de  facto,  yet  the  acts  found  to  have  been 
performed  by  him  were  not  good,  because  they  were  not  necessary  for  the  pre- 
Bervation^o  ftho  corporation,  that,  in  these  cases,  the  proper  distinction  was 
between  such  acts  as  were  necessary  for  the  good  of  the  body,  which  compre- 
hended judicial  and  ministnrial  acts,  and  such  as  were  arbitrary  and  voluntary; 
the  election  of  the  defendant  was  of  the  latter  kind;  for,  as  the  number  of  the 
bunresses  was  mdeBnite,  it  did  not  appear,  no  was  it  stated,  that  the  choice  of 
a  bttrgess  was  necessary.     It  was  also  material  thai  no  person  had  a  previous 
right  to  the  office  of  burgess;  nor  could  the  taking  of  the  oath  be  regarded  as 
a  legal  consideration ;  because  this  was  subsequent  to  the  election,  and  the 
party  might  perhaps  refuse  to  lake  it.t 

tO//i.  A  to  the  rights  of 
(a  I)   To  hold  different  asseniblies. 
There  arc  three  dij'erent  kinds  of  assemblies  in  corporations,  all  of  which 
are  frequently  called  courts.     Legislative,  electoral,  and  administrative.    Le- 
gislative, which  possess  the  power  of  making  laws  for  the  government  of  those 
♦  An  Qflorper  is  a  man  who,  without  any  colonr  of  election,  gets  posaenion  of  the  office, 
and  acts  in  it;  and  the  mere  cireamstance  of  being  sworn  into  the  office  makes  no  differ- 
eooer  hot  to  mako  an  officer  de  facto,  at  least  the  form  of  an  election  isneeeasary,  thoagh, 
on  leeal  oiijections,  it  may  afterwards  be  overtnrned;  see  1  Kyd  on  Corp  451. 

t  Bol  if  infamy  in  the  mayor,  bailiff,  or  other  head  officer  of  a  corporation  sb&U  not  n- 
void  the  acts  of  the  corporation,  because  he  acts  in  his  corporate  and  not  in  his  natoral  ca- 
pacity; see  6  Co.  PI.  2.  27.  So  it  would  seem  that,  non-sane  memory,  outlawry,  or  ex- 
eommnnrcation  of  the  head,  ought  not  to  avoid  the  acts  of  the  corporation ;  see  2 1  E.  4,  7, 
12,  27,  67;  Bro.  Corp.  68. 
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who  ftre  within  the  jurisdictioa  of  the  respective  corporations;  such  are  the 
Coart  of  Common-council  in  London,  the  legislative  courts  of  the  different 
companies  within  that  city;  the  Comitia  Majora  of  the  College  of  Physicians; 
see  14  and  15  H.  8.  c,  5;  4  Burr.  2187;  the  Convocation  of  the  University 
of  Oxford;  the  Congregation  or  Senate  in  that  of  Cambridge,  the  Court  of 
Proprietors  of  Bank,  E^t  India,  and  South  Sea  Stocks.  £fectoral,  which 
passess  the  privilege  of  election;  such  are  the  Livery  of  London  for  the  elec- 
tion of  memhers  of  parliament,  and  wardmotes  for  those  of  aldermen;  the  Con- 
vocation and  Congregation  in  the  University  of  Oxford,  and  the  congregation 
in  that  of  Cambridge;  the  ComUia  Minora  of  the  College  of  Physicians,  and 
the'proprietorsof  the  Stock  Companies.  Administrative,  who  have  the  ma- 
nagement of  particular  affairs,  such  are  the  Court  of  Aldermen  in  London;  the 
ComiHa  Minora  o( the  College  of  Physicians;  the  Convocation  and  Congre- 
gation of  the  University  of  Oxford;  the  Congregation  in  that  of  Cambri^e; 
the  Courts  of  Assistants  in  the  city  companies;  the  Court  of  Directors  of  the 
Bank  and  other  stock  companies. 
[  T46  ]  (b  I)  To  act  when  all  Ike  members  are  notpreseni. 

1.  Rex  v.  Varlo.  E,  t.  1774.  K.  Cowp.  248.  S.  P,  Rex  v.  Monday.  Bf. 

T.  1 776 .  K.  B.  Cowp.  630. 
Where  no  Upon  showing  cause  why  an  information,  in  nature  of  a  quo  warraniOj  should 
ApecMi  pro  QQi  ^^  granted  against  the  defendant,  to  show  by  what  authority  he  claimed  to 
made  by  oxercise  the  office  of  mayor  of  the  borough  of  Portsmouth;  the  constitution  of 
the  eonstita^h®  borough,  as  far  as  respected  this  question,  was  admitted  on  both  sides  to  be 
tion  of  a  as  follows:  that  the  corporation  was  a  corporation  by  prescription,  and  also  by 
corpora  charter  of  Charles  I.,  and  consisted  of  a  mayor,  l'^  aldermen,  and  an  indefi- 
^^^'/^^  nite  number  of  burgesses;  and  the  mode  of  electing  the  mayor,  as  prescribed 
boond  by^  ^^  ^^®  charter,  was  as  follows:  that  the  mayor,  aldermen,  and  burgesses,  or 
the  acta  not  ^^®  greater  part  of  them,  should  from  time  to  time  have  a  power  of  assembling 

only  of  the  themselves,  or  the  greater  part  of  them,  at ,  and  should  there  continue 

major  part,  till  they,  or  the  greater  part  of  them;  then  there  assembled,  should  choose  one 
**°***^Mrt  ®^^^®  aldermen  to  be  mayor.  The  election  of  the  defendant  was  by  a  majori- 
of'thoae  ^^  ^^^^^  mayor,  aldermen,  and  burgesses  assembled;  but  the  mayor,  aldehnea 
who  are  ^^^  burgesses  so  assembled,  did  not  constitute  a  majority  of  the  whole  corpo- 
preeent  at  a  Fiction.  The  question  was,  whether,  upon  the  true  construction  of  the  words 
regular  cor  of  the  charter,  a  majority  of  the  mayor,  aldermen,  and  burgesses  only  who 
P^'***"**?*  were  assembled,  or  whether  the  majority  of  the  major  part  of  the  whole  corpo- 
eMhT  nnm  '"*^®  *^^'  ^^^^  ^  concur  in  the  election?  Lord  Mansfield,  C.  J.  In  this 
ber  preaent  corporation  there  are  an  indefinite  number  of  freemen,  and  it  is  a  corporatioa 
be  a  majori  in  which  honorary  freemen  may  be  made.  It  is  in  the  nature  of  all  corpora* 
ty  of  the  tions  to  do  corporate  acts;  and  where  the  power  of  doing  them  is  not  specially 
party  or  delegated  to  a  particular  number,  the  general  mode  is  for  the  members  to  meet 
^^  '  on  the  charter  days,  and  the  major  part   who  are  present  do  the  act.      But, 

where  there  is  a  select  body,  it  is  a  difiTerent  thing;  for  there  is  a  special  ap- 
pointment. Suppose  the  words  of  the  charter  are  doubtful,  the  usage  in  this 
case  is  of  great  force;  not  that  usage  can  overturn  the  clear  words  of  a  char- 
ter; but  if  they  are  doubtful,  (he  usage  under  the  charter  will  tend  to  explain 
the  meaning  of  (hem;  especially  in  a  case  like  this,  where,  before  the  charter, 
the  corporation  consisted  of  an  indefinite  number  of  burgesses  by  prescription 
and  where  the  charter  itself  added  no  new  members,  but  only  incorporated  the 
old  ones.     See  2  Burr.  1019. 

2.  Rex  V.  Holland.  M.  T.  1801.  K.  B.  2  East,  70.  S.  P.  Regkna  v.  Slt- 

To.\.  H.  T.  1711.  K.  B.  10  Mod.  76. 
In  this  case  it  appeared  that  a  power  of  creating  freemen  had  been  once  ves- 
ted in  the  body  of  a  large  prescriptive  corporation.  The  question  which  was 
now  agitated  was,  whether  the  exercise  of  it  could  be  sustained  in  a  select  part 
if  the  same  corporation  continued  by  charter  under  other  names  of  incorpora- 
tion, there  being  no  express  grant  of  such  a  power  to  the  select  body  by  any 
such  charters,  nor  even  any  bye-law  to  that  eficct.  The  point  came  before 
the  Court  upon  a  demurrer  to  a  pica  to  an  informadon  in  the  nature  of  a  qtto 
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tJDarraniOj  exhibited  against  the  defendant,  who  had  been  so  created  a  freeman  [  747  ] 
It  was  stated  in  the  plea,  and  admitted  by  the  demurrer,  that  the  same  power  Bot  a  pow 
which  was  immemorially  exercised  by  the  whole  body  down  to  the  period  of®'  '•*?^||^ 
granting  and  acceptance  of  the  said  charter,  had  been,  since  those  charters,  f^*^ 

continually  exercised  by  the  select  body  in  question.      It  also  appeared  that  ^i^]^, 

such  charters  contained  a  confirmation  of  all  former  liberties,  privileges,  cvm-im&i  by  • 
toms,  &c.  ns  were  lawfully  used  or  enjoyed  by  any  name  of  incorporation.        teleet  pact 

Per  Cur,     Judgment  must  be  given  for  the  crown.     A  part  of  an   existing  ®f  *ba^  ^ 
corporation  have  assumed  to  themselves  a  power  >^hich  belonged  to  the  whole  ^^*  ffr^ 
hody ;  and  this  without  showing  any  charter  granting  to  them  such  a  power;  or  that  aTJJ! 
even  without  showing  any  bye-law  to  that  ef^ct«     Not  that  we  are  prepared  Uwinade 
to  say  thai  such  a  bye-law,  if  it  had  existed,  would  have  been  sufficient  to  for  that  ex 
have  transferred  the  power  from  the  body  at  large  to  a  select  part  of  it ;  but,  as  P^m  por 
it  stands  on  the  plea,  even  without  a  bye-law  for  that  purpose,  the  plea  cannot  P^' 
bo  supported.  St^  iho*** 

3.  Rex  v.  Morris.  T.  T.  1803.  K.  B.  4  East,  17.  ^MMe. 

An  information,. in  the  nature  of  a  quo  warrarUOy  had  been  filed  against  the  ^^^  i^  ^j^^ 
defendant,  and  charged,  that  he  exercised  the  office  of  mayor  without  a  legal  validity  to 
nvarrant.     It  appeared  that  he  had  been  elected  at  a  meeting  of  a  corporation;  corpont* 
that,  by  the  constitution  of  the  corporation,  it  consisted  of  a  mayor,  eight  alder-  *ctfl»  it  b 
men,  24  principal  burgesses,  &c.;  that,  in  the  election  of  a  mayor,  the  mayor  •f?*"^**  ** 
and  aldermen,  or  major  part  of  them,  choose  four  persons  out  of  the  burgesses  ^|^^^ 
and  inhabitants,  of  whom  the  corporation  at  large  elect  one  to  be  mayor;  that  the  coofltUn 
the  election  of  the  defendant  was  made  in  such  manner,  except  in  this  respect,  tion  of  the 
that  the  number  of  principal  burgesses;  who,  by  the  constitution  of  the  borough  corporatioa 
^formed  an  integral  part  of  the  corporation,  were  reduced  to  eight,  of  whom  on-*^'®.  i*  * 
*ly  six  attended  the  meeting.     The  point  raised  was,  as  to  the   validity  of  the  ^      V* 
elected,  on  accoujit  of  the  decrease  in  the  component  plirt  of  this  corporate  f^,^  ^^  j^ 
body.     The  Court  thought  it  could  not  be  sustained,  and  observed;  where  a  tegral  part 
corporation  consists  of  several  definite  integral  parts,  there  must  be  a  majority  of  the  cor 
of  each  such  integral  part,  in  order  to  constitute  a  corporate   assembly  of  the  poration; 
whole.     It  is  the  same  as  if  an  election  were  ordered  to  be  made  by  three  dis-  }^}  *  ?* 
tinct  corporations,  in  which  case,  a  majority  of  each  corporation  must  meet,  in{^"|^^^ 
order  to  constitute  an  elective  assembly.     Here  then  did  not  exist,  at  the  time  iie  body 
of  the  defendant's  election,  a  majority  of  one  of  the  integral  parts  of  the  corpo-shoald  not 
ration,  viz.   the  24  principal  burgesses;  and  thereupon  the  election  was  in- obIj  exist; 
valid. 

4.   Rex  v.  Bower.  E.    T.   1823.   K.  B.    1    B.  ^  C.  402.    S.   C,  2  D. 

^  K.  761.     . 

A  charter  directed  that  out  of  certain  persons  to  be  nominated  in  a  particu-  But  be  acta 
lar  mode,  "  the  mayor,  aldermen,  bailiffs,  principal  burgesses,  and  other  bur-  *''J  preaent 
gesses,  and  inhabitants  of  the  boroueh,  for  the  time  being,  (they  bein    for  that  *'|^^®  *'"® 
purpose  congregated  and  assembled  together)  or  the  greater  part  of  them  as^r  743*^ 
should  be  so  congregated,  might,  by  the  greater  part  of  the  voices  of  them  Bo^rp^rato 
assembled,  choose  one  to  be  mayor,"     The  defendant  was  elected  mayor;  but,  act  is  to  be 
it  appeared  that  a  majority  of  the  24  principal  burgesses  of  the  said  borough  donie. 
were  not  assembled,  4'c.     The  question  now  raised  was,  whether  the  charter 
did,  or  did  not,  require  that  a  majority  of  such  component  part  of  the  corpora- 
tion should  be  present  at  the  election.      The  Court  said:  it  has  long  been  an 
established  principle  in  corporation  law,  that,  if  an  election  is  to  be  made  by  a 
definite  body  alone,  or  by  a  definite,  together  with  an  indefinite  body,  a  majori- 
ty of  the  definite  body  must  be  present;  and  there  seems  nothing  in  the  charter 
to  take  the  u.se  out  of  the  general  rule.     See  Vin.  Abr.  Corp.  (b.  3.)  pi.  S^  4 
East,  17;  6T.  R.  268;  4  T.  R.  810;  1  Comb,  248. 

6.  Cook  v.  Loveland  M.  T.  1799    C.  P.  2  B.  &  P.  31. 

The  defendants  offered,  in  justification  of  an  action  of  trespass,  letters  pa- ^<>o^c> 
tent  of  Queen  Elizabeth,  by  which  her  Majesty  ordained  that  all  the  freemen  *?J"™'*J.* 
within  the  city  of  London,  or  its  suburbs,  or  the  art  of  mystery  of  bakers,  ^s-jijcorpora 
ing  the  art  or  mystery  of  baking  bread  of  any  sort,  should  be,  by  virtue  of  the  tion  of  the 
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*^?  «f  ™^**'^  said  letters  potent,  a  body  corporate  and  politic,  by  the  name  of  the  Master  War- 
of  Bak^  dens,  and  Commonalty  of  the  Mystery  of  Bakers  of  London;  and  from  thence  for 
the  ma«ler  ^'^^^>  should  have  perpetual  succession,  ^c;  and  granted  to  the  said  roaster,  war- 
and  war  dens,  Sfc.y  or  their  successors,  that  there  should  be  thenceforth,  fbrever,  ojte  maS" 
deni  by  ttrof  the  said  mystery^  and  four  guardians  thereof,  to  be  chosen  as  directed 'bj 
themselve^the  said  letters  patent;  and  that  the  masiei'  and  tcardens^  for  Ike  time  being  j  atkd 
^^^^i  ^^^^^  ^^^^^^'^^^^j  /^''  c''^^>  should  have,  enjoy,  and  exercise,  6y  iliemeelr-es.  or 
yertook  ^  ^  ^^^^^  sufficient  diputy  or  deputies,  within  the  said  city  and  a  certain  district  to 
and  correct  ^hc  suburbs  therein  specified,  the  full  and  entire  right  of  overlooking,  ezamiii* 
lfce.K  aod  ing,  &c  of  the  said  mystery  or  commonalty  of  freemen,  and  of  all  other  strati- 
tkere  were  gers  exercising  such  art  within  tho  said  city,  or  suburbs,  mentiooed.  The  de- 
Jor  war  igjjdants  then  averred  the  direction  to,  and  acceptance  by,  the  persons  named 
coTDorm  '"  the  letters  patent;  and  that  they,  the  said  defendants,  one  being  mastery  and 
tio»!7it  was  the  other^  the  servant  of  the  said  master;  and  one:  A.  W.  one  of  ihejioordntf  afore- 
held  that  said,  entered  with  the  said  A.  W.  in  order  to  see  if  the  plaintiflT,  a  baker,  bak- 
iQch  cerrec  ed  and  exposed  to  sale  bread  of  a  proper  quality,  &c.  General  demurrer  and 
tioBBlpow  joinder.  Ix)rd  Eldon,  C.  J.  held,  that  the  plea  did  not  show  a  justification  of 
net^be  le  ^^^®  entry  by  the  defendants,  as  they  could  not  be  said  to  have  acted  ae  princf- 
tally  eier  P^^^  ^"  pursuance  of  the  authority  vested  in  the  master  arid  wardens;  and,  if 
ctsedby  the  they  justified  as  servant,  an  appointment  by  the  majority,  as  directed  by  tbelet* 
maaier  aiMlters  patent,  should  have  been  proved.  Judgment  for  plaintiff.  See  Hob.  ^lO. 
•«•  ^^  (c  1 )   To  make  bye-laws. 

•J"'       ^  1.  By  whoin  to  he  made, 

I  ^*^  I   1.  CiTT  or  London  v.  Vanacker.    H.  T.   1699;  K.  B:   1  Ld.  Ravm.  496; 

&  C.   12  Mod.   270;    S.  C,    5  Mod.  438;    S.   C.   1  Salk.    142;    S.  C. 

Carth.  480;  S.  C.  Holt,  451;  S.  P.    Rex  v.  Larwood.    H.  T.   1694. 
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of  m^ioje'     Ii  ^'as  resolved  that,  admitting  that  the  custom  could  not  warrant  the  byc- 
bye-lawa*   I^^  made  in  this  case,  yet  it  might  bo  made  of  common  right.     Every  corpo- 
in  necasia    ration  may  make  a  bye  law  concerning  any  franchise  granted  to  them,  be* 

rily  ioci  •  \\\  bodies  of  men  onited  by  common  interest,  ^nd  having  afikira  of  cooMUon  coneerD» 

mast  have  some  general  rulen  for  the  regnlation  of  their  conduct  with  respect  to  that  inter- 
est and  those  affairs.  Provions  to  positive  constitution,  neither  any  indiTidaal,  Bor  any 
irarober  of  individaals,  of  any  particnlnr  description,  have  n  right  to  didale  to  the  eommv- 
nity  at  large;  the  mies,  therefore,  which  are  to  direct  the  general  condaet,  mvet  be  estab* 
liihed  either  by  the  majority  of  the  wilU  of  the  whole  community  or  by  reeelntion  of  a  ae« 
lect  body  to  whom  the  whole  community  has  delegated  thu  legislative  authority.  Thea» 
general  roles,  v^hen  applied  to  oil  the  innabitants  of  a  country  united  under  one  independ- 
ent govern  ment,  are  called  laws;  when  applied  to  sabordinnte  commanHies,  they  are  cal- 
led private  ordinances,  or  bye-laws. ,  There  are  some  societies  which  are  formed  merely 
by  the  voluntary  association  of  the  members;  and  there  are  committities  which  have  a 
Kooivn  description,  and  are  recognised  as  fiirming  part  of  the  general  ooietitotion  of  the 
eonntry;  the  foriner  munt  have  their  rales  or  bye-laws  as  well  as  the  latter;  but  they  re- 
ceive no  aid  from  the  general  law  of  the  land  to  enforce  obedience  to  their  rules,  and  they 
have  no  ultimate  remedy  agninn  disobedience  but  the  expulsion  of  the  disobedient  member. 
But  the  general  law  of  the  1  nd  will  enforce  obedience  to  the  bye-laws  of  thh  la€ter»  when 
duly  made  on  a  subject  within  their  jurisdiction;  thvs  the  infaahtimts  of  a  ptfrirfiorof  a 
town,  not  incorporated,  may,  without  any  custom  to  aathoriso  them,  make  a  bye-law  for 
the  repair  of  a  church,  or  of  a  highway,  or  concerning  any  thing  which  the  public  good  re- 
quires to  be  regulated,  and  in  such  a  case  the  majority  shall  bind  the  whole;  5 Co.  68.  a.; 
Hob.  212;  8  Sulk.  76.  So  the  resiants  in  a  leet  may  make  a  bye-law  relative  to  anything 
which  concerns  the  common  interest;  Mo.  579,  684.  So  the  tenants  of  a  manor  may 
make  bye-laws  to  regulate  tho  exercise  of  their  right  of  common;  t  Roll.  Abr.  866;  Mo. 
75;  Hob.  212.  Rut  this,  says  Lord  Coke  (5  Co,  68,  a.),  **  must  be  bv  virtue  of  a  oost^iD, 
because  it  concerns  their  own  private  profit,  and  not  the  pnblic  good;  and  if  there  be« 
enstom.  then  the  greater  pan  shall  not  bind  the  less,  if  it  be  not  warranted  by  the  custom; 
for  as  a  custom  creates  them,  so  they  ought  to  be  warranted  by  the  custom."  The  finu 
part  of  this  sentence,  taken  by  itself,  ^eems  to  mean,  **  that  though  there  be  a  cu&tom  aa- 
thorising  the  tenants  of  a  manor  to  make  bye-laws,  yet  such  bye-laws  shall  only  bind  thos« 
who  actually  assent  to  them,  unless  there  be  also  a  custom  that  the  majority  shall  bind  the 
whole;**  but  the  latter  which  is  evidently  given  as  a  reason  for  the  assertion  in  the  former, 
seems  to' relate  to  the  bye-laws  themselves,  and  require  onlv  that  they  should  not  go  bo- 
yond  the  custom  which  a'utlioi  ises  the  making  of  them,  so  that  the  meaning  of  the  whole 
sentence  seems  to  be  no  more  than  thii*,  ^  that  u  bve-law  made  \*y  the  majority  shall  not 
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cause  it  concerns  the  welfare  of  the  body  politio;  and  is,  as  Lord  Hobart    \  150  J 
(^Hob.  21 1.)  says,  included  in  the  very  act  of  incorporation.     Scd  vide  6  Co*  **•"*  *•  •▼• 
63.  a.  7  ^^^?;V^ 

2.  Rex  v.  Spencf.r.  H.  T.  1675.  K.  B.  3  Burr.  1827,  *'°°- 

This  was  an  information  in  the  nature  of  a  quo  wm^anio  for  usurping  the  of-  ^^  ^* 
fice  of  a  coimnon-couDcilman  of  Maidstone.     The  defendant  justified  under  power  is  in 
a  bye-taw,  made  by  the  mayor,  jurats,  and  common-council      It  recites  the  eiiem  to 
power  given  by  the  charter  for  the  mayor,  jurats,  and  commonalty  to  elect  the  eorper 
common'-councilmen;  and  recites  that  the  commonalty  were  very  numerous,  ^l"**"  •* 
and  the  admission  of  them  to  irote  at  an  election  of  common-councilrocn  had  ^^' 
been  found,  by  experience,  to  be  attended  with  many  inconveniences,  apd  bad,  select  bo 
from  time  to  time,  occasioned  divers  riots  and  disorders,  and  great  popular  dy;  yot 
confusions,  and  had  very  much  disturbed  and  broken  in  upcn  the  peace,  good  where  k  bt 
order^  and  government  of  the  said  town  and  parish;  and  further  recites,   that  'f^S*  ^ 
siftch  inconveniences  would  be  likely  to  be  remedied,  if  fhe  right  of  electing  |j    ^^VP^^ 
of  the  common-council  were  to  be  confined  to  the  mayor,  jurats  and  common- 1,^^    ^l^J 
council,  and  such  of  the  common  freemen  as  had  executed  parochial  offices  may  dolo 
in  and  for  the  said  town  and  parish  in  manner  therein-af)er  mentioned ;  and  gate  ii  to  a 
then  (for  preventing  of  the  like  inconveniences  for  fhe  future,  and  for  the  Mieet  body 
avoiding  of  popular  confusion  and  disorder  in  the  election  of  common-coun-  ^"*  ^^^ 
'Cilmen)  it  ordains,  "  that  opon  «very   or  any  future  election  of  a  codnrooo-  tiff^"™ 
councilman  of  the  said  town  and  parish,  mayor,  jurats,  and   common-council  g^Bi^i^^ 
ibr  the  time  being,  ot  the  said  town  and  parish,  and   such  of  the  common  of  the 
Treemen  for  the  time  being,  who  should  reside  in,  and  should  respectively  whole  com 
have  gone  through  and  served  for  the  space  of  one  whole  year  respectively  n^noity, 
the  several  offices  of  churchwarden  and  overseer  of  the  poor  respectively  for  *™  "?*^.^ 
ihe  said  town  and  parish,  or  the  major  part  of  such  mdyor,  jurats,  common-  r  »^]   n 
couneilmen,  and  common  freemen,  qualified  as.  aforesaid,  should  meet  and  as-^^  the  fame 
flemble  themselves  together  in  the  court-hall  of  the  said  town  and  parish;  andojteot  that 
being  then  and  there  so  met  and  assembled  together,  the  said  mayor,  jurats,  the  whole 
common-council,  and  common  freemen  of  the  said  town  and  parish,  qualified  commanity 

,as  aforesakl,  or  the  major  part  of  them  so  mot  and  assembled  together,  should  ^^^  ^^*.^ 

•       **  Wheie  It  18 

bind  the  iDiDority.  onleia  it  be  taeh  a  bje-law  as  the  cmtom  warranta."     Hobart  expreaaea  givea  bj 
his  doabta  on  this  aabjeot  in  tliese  ternta:  "  also  the  tananta  of  one  manor  may,  for  their  charter  to  a 
dcommoaor  the  like,  make  bye-Iawa;  hut  vohethtr ^  if  thtre  he  a  lord  and  court  wherC'  select  bo 
unto  it  helo7tg8»  thai  may  be  done,  bvt  in  a  courts  and  hy  content  of  all  the  tenants^  dy,  the  ae 
4ind  with  content  of  the  lord,  and  by  prescription — is  considerable;  Hob.  212.     As  elect  body 
>castom  is  required  to  authorise  the  tenants  to  make  any  bye- law  at  all,  it  is  apprehended 
that  no  general  rule  can  be  laid  down  with  respect  to   these  cireumf  lances,  but  they  all 
moat   depend  on   the   coatom   of  the   particular   manor;   thus,  where  a  custom  was  al- 
leged, l>y  whieh  **  the  steward  of  the  manor  held  a  court  twioe  in  every  year,  at  which^  oo 
reasooabie  summons,  all  the  commoners  weronsed  to  appear  or  be  amerced;  and  the  stew- 
ard, out  of  the  commoners,  used  to  choose  a  jury^  to  inquire  of  all   purprestnres  and  mis- 
feasances within  the  common;  and  that  the  said  jury  had  used  to  make  ordinancea  concern- 
ing the  well  using  of  the  common,  and  that  all  those  who  had  coinmon,  had  used  to  be 
obedhint  to  the  performance  of  thodb  ordinances,  under  a  reasonable   pain  to  be  set  down 
by  the  jary ;  this  was  held  to  be  a  good  rustom,  und  the  bye- laws  made  under  it  biodiag 
4>D  tlie 'commoners  at  large;  see  Oo.  Car.  498;  and  it  has  been  frequently  admitted  that, 
by  custom,  the  homage  may  make  bye-laws  to  bind  the  tenants  of  the  manor,  both  free- 
holders and  copyholders;  see  Godb.  60.  pi.  62;  Dallison.  108. 

*  And  it  extends  to  every  subject  in  which  the  corporation  are  to  exercise  a  right,  to  fran- 
chises recently  granted,  as  well  as  to  those  which  they  have  immemorial ly  ebjoyed,  or 
yrhieh  are  coeval  with  their  constitution;  to  those  which  are  to  be  enjoyed,  l>evond  the 
kmtts  of  their  ordinary  jurisdiction,  as  well  as  to  those  which  are  confined  within  them. 

t  The  iocideatal  powor  of  making  bye-laws,  may  extend  to  u  greater  or  less  number  of 
objects,  according  to  the  nature  and  design  of  the  corporation,  and  the  object  of  its  institu- 
lion.  Where  a  power  is  expressly  given  to  the  whole  l>ody ,  and  particular  objects  of  le- 
gislation pointed  out,  it  may  be  a  question  whether  the  general  power  be  not  thereby  abridg- 
ed, and  confined  to  those  particular  objects.  Where  the  power  is  expressly  given  to  a  s«- 
lect  body  to  make  bye-laws  in  particular  cases,  it  may  be  a  question  whether  that  select 
body  can  go  beyond  those  particular  cases;  or  whether,  if  they  cannot,  the  general  power 
'  of  making  bye-laws  on  subjects  within  the  scope  of  the  institotion,  and  beyond  those  par- 
ticular cases,  still  remains  in  the  corporation  at  Urge? 
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do  not  rep  by  thera8cIv€^e,  without  the  presence  or  concurrence  of  any  of  the  commonaky 
reeeit  the    ^f  jj|^  g^jj  town   and  parish,  elect  and  choose  one  or  more  of  the  principal 
whole  com  inhabitants  of  the  said  town  and  parish,  to  be  a  common-councilman  or  com- 
BiK  the        mon-councilmen  of  the  said  town  and  parish,"     To  this  bye-law  pleaded  by 
power  of  lethe  defendant,  the  prosecutor  replied:    1st,  that  the  common-council  were  not 
gislation      duly  assembled;  2dly,  that  they  had  no  power  to  make  such  a  bye-law;  and 
may  like     igsue  was  joined  thereupon.     Both  these  issues  were  found  for  the  defendant, 
^ftrt  d^'      -A-fler  argument  and  a   Curia  advisare  vult^  the  objections  were:   Igt,  that  an 
eelect  body  »*^tegral  part  of  the  corporation  cannot  be  struck  off;  2dly ,  that  the  bye-law 
by  custom  places  the  power  in  themselves;  Sdly,  that  it  imposes  a  qualification  not  at  all 
or  prescrip  connected  with  the  corporation.     Lord  Mansfield,  C.  J. — It  appears  to  me, 
tioo,  in       that  where  the  power  of  making  bye-laws  is  by  charter  given  to  a  select  body, 
which  ceseii^^y  ^^  ^^^  represent  the  whole  community;  and,  therefore,  cannot  assume  to 
body^^u  t^cniscJves  what  belongs  to  the  body  at  large;  but,  where  the  power  of  mak- 
be  considering  bye-laws  is  in  the  body  at  large,  they  may  delegate  their  rights  to  a  select 
ed  as  bar    body,  who  become  the  representative  of  the  whole  community.     Now,  here 
in^  boon      the  charter  appoints  the  election  of  the  mayor  to  be  by  the  jurats;  and  of  the 
originally    jurats  by  the  mayor,  jurats,  and  common-councilmen  (excluding  commonaJty); 
bv'^defel     and  of  the  commonalty,  by  the  mayor,  jurats  and  commonalty.     This  case  is 
tion  format ^7  no  means  to  be  compare^  to  cases  where  there  is  a  common-council  who 
parpose»      &re  supposed  to  have  been  created  by  the  commonalty;  and,  therefore,  Lave 
and  there    the  original  power  of  the  commonalty  in  them.*!*     Here,  the  common-councH 
fore  may     is  no  part  of  the  commonalty,  but  a  distinct  body .     This  alone  would  be  a 
make  any    gyfficient  objection  to  the  bye-law.     But   further,  they  have  here  confin- 
which  the    ^^  ^^^  qualification  to  what  does  not  concern  the  corporation;  to  having  been 
corporation  churchwardens,  persons  appomted  annually   by  the   parson;  or  overseers, 
at  large       persons  nominated   by  the  justices.      Mr.   Justice   Wilmot   declared  him- 
micbt         gelf  of  the  same  opinion.     The  crown  has   added  no  qualification  to  the 
make.         voles  of  the  commonalty.     The  bye-law  cannot  superadd  a  qualification  when 
the  Crown  has  not,  and  which  has  no  relation  to,  or  connection  with  their  cor- 
r  7/)2  1    porate  character  and  capacity.     Besides,  this  is,  in  effect  putting  the  power  in 
^      *  J   themselves:  for  they  have  the  nomination  of  overseers.     The  churchwardens 
are' not,  indeed,  appointed  by  themselves;  but  they  are  appointed  by  strangers 
to  the  corporation.     The  makers  of  the  bye  law  had  no  right  to  impose  such 
qualifications.     It  not  only  restrains  the  number  of  electors,  but  imposes  qual- 
ifications contrary  to  the  intention  of  the   charter.     The  rest  of  the  Judges 
concurred,  and  arrested  the  judgment. 
And  it  3.  Rex  v.  Head.  H.  T.   1770.  K.  B.  4  Burr.  2515. 

••««M  A  charter  of  Queen  Elizabeth  gave  the  power  of  making  bye-laws,  to  the 

that,  whore  ^^^Q|p  and  aldermen;  and  granted  the  power  of  electing  burgesses  to  the 
of  maldng  "layor,  aldermen,  and  commonalty.  An  information,  in  the  nature  of  a  quo 
bye- laws  la^fxii-rantOy  being  brought  against  the  defendants,  who  plead  a  bye-law,  not  now 
vested  in  a  Extant  in  writing,  made  by  the  mayor  and  aldermen,  wilh  the  assent  of  the 
■elect  body  commonalty,  *'  that  the  mayor  and  aldermen,  or  the  major  part  of  them,  might 
^  ^d^  b*^^  ^^^^^  burgesses  and  freemen,  without  the  concurrence  or  assistance  of  the 
Sbat  select  commonalty  of  the  said  borough;"  and  they  add,  "to  which  said  bye-law  the 
body,  in  mayor  and  commonalty  of  the  said  borough  have,  from  the  making  thereof 
conmnction  hitherto,  conformed  themselves."  Several  issues  were  taken  upon  this  bye- 
with  per  law,  and  the  defendant's  title  under  it;  which  were  all  found  for  the  defend- 
sons  of  ano  anta      But  the  prosecutor  moved  for  a  rule  to  show  cause  "  why  judgment  of 

descrip  *  ^^}  ^^^  ^  hardly  to  be  presumed  whore  it  appears  that  Uie  select  body  claiming  the 

tion,  is         legislative  power  is  not  elected  by  the  suffrages  of  the  community  at  large;  hot  the  vacant 
void.  places  are  filled  op  by  the  sarvivors  of  the  select  body  itself. 

f  When  by  the  terms  of  the  charter  the  legislative  power  is  placed  in  a  select  body,  and 
given  in  general  term»,  or  when  it  is  claimed  in  general  terms  by  prescription,  by  a  se- 
lect body  manifestly  not  the  representatives  of  the  whole  community,  the  principal  differ- 
once  between  the  power  of  a  select  legislative  body  so  constitated,  and  that  of  the  whofo 
conformation,  or  of  a  representotive  body,  seems  to  be  ihis;  that  the  former  can  make  no 
byorlaws  by  which  the  constitution  of  tile  corporation  may  be  affected;  bnl  the  latter  in 
pome  instances  may  make  such  a  bye  !a;v;  see  2  Kyd.  on  Corp.  99. 
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ouster  should  not  be  entered."     Sed  per  Cur.    The  body  at  large  had  no 
power  to  make  ftye-laws;  because  that  power  is,  by  the  charter,  given  to  the  Whert, 
common-council,  consisting  of  the  mayor  and  aldermen;  and  the  common- *'®^?^®'»  • 
council  could  not,  by  a  bye-law,  take  away  from  ihe  body  at  large  the  right  o^J!^  j  ji,  • 
election,  which  the  charter  had  vested  in  the  whole  body.  ilie  i^.^. 

4.   Greeny.  Mayor  of  Durham.  H   T.   1757.  K.  B.    1  Burr.  197;  S.  C.Uwwat 

1  Kenyon,  512.  made  by 

In  this  case,  the  power  of  making  bye-laws  was  expressly  given  to  a  select  ^|^  corpora 
body,  the  mayor,  aldermen,  and  24  common-councilmen  in  the  steady  and  for  ^'^"  "^  ^"^ 
and  in  the  name^  oj  the  whole  corporate  body;  in  which,  in  the  return  to  a  man'  ^^^  ^^ 
damusy  it  was  alleged  that  certain  bye-laws  were  duly  made   by  the  mayor,  al-  assembled 
dernien,  and  commoneUtyy  in  due  manner  met  cmd  assembled^  and  in  which  the  ju-  it  was  hoi 
ry  foimd  that^  on  a  particular  day,  the  then  mayor  and  aldermen,  and  common-  ^0»  ><  <»v"K 
nlty  did  in  due  manner  meet  and  assemble^   and  in  due  manner  make  bye-laws.  ^  f![^°'? 
The  Court  held,  that  it  must  be  presumed,  that  these  bye-laws  were  made  by  ^^^^  ^^ 
a  competent  authority,  because,  the  jury  having  found  ^^  that  the  mayor,  &c.  by  compe 
did  tfi  due  manner  meet,  and  in  due  manner  make  bye-laws,"  they  might  have  tent  aathor 
been  made  by  the  select  number  actins  in  the  name  of  the  lokole  corporate  ity*      * 
Ibody;  and  therefore,  it  must  be  so  intended.  I  '^^^  ] 

2.  ^  to  the  legaliiy  if. 
(la)  J^ust  be  rea^^owAle, 

1.  Mitchell  V.  Reynolds.   H.T,  1712,  K.  B.   10  Mod.  130.  S.  C.  Forts.  A  bye-law 

296;  S.  C.   1  P.  Wms.  181,  wr"c!i^L!r 

It  was  resolved,  that  it  is  not  unreasonable  to  enforce  bye-laws  with  a  pen-i,]^. 
alty,  since  no  bye-law,  which  is  either  unjust  or  unreasonable,  can  be  good. 

2.  Company  op  Framework  Knitters  v.  Green.  M.  T.  1696,  K.  B.  1  Ld. 

Raym.  113.  Ab  chat  a 

A  bye-law  by  a  new  corporation,  that  the  steward  chosen  annually  should  p«raon 
provide  a  dinner  for  the  master,  wardens,  and  assistants,  under  the  penalty  of^""*®**. 
10/  or  such  less  sum  as  the  master  and  ^v;ardens  should  judge  fitting,  to  be  l^^u^ro 
vied  by  distress,  &c.  was  holden  void,  as  being  unreasonable  to  compel  a  man  yije  a  din 
to  make  a  dinner,  only  for  the  luxury  of  others,  without  any  benefit  to  himself  ner  for  the 
or  the  rest  of  the  company.     Then,  the  bye-law  being  unreasonable,  the  pc- corporatioo 
nalty  to  perform  it  is  unreasonable  also;  and,  consequently,  not  obligatory;  be-*°  *  ?•' 
cause  the  corporation  is  new;  and  it  does  not  appear  to  what  purpose  the  din-    '"    °^' 
ner  is  made.     But,  if  it  had  been  to  make  the  dinner  to  the  end  that  the  com- 
pany might  assemble  and  choose  officers,  or  any  other  thing  for  the  benefit  of 
the  corporation,  it  would  have  been  good. 

3.  Hutchinson  V  Jackson.  T.  T.  1686.  K.  B.  2  Lutw.  1324.  Sach  a 

A  bye-la;w  that,  on  the  annual  appointment  of  the  officers  of  a  corporate  bye-law 
company  within  a  town,  they  shoula  provide  a  convenient  and  competent  din-  ''*"»  'j**'^ 
ner  for  all  the  masters  and  brothers  of  the  Company,  and  that  every  one  who  p^^^i^Q,] 
should  be  absent  on  that  day,  should  pay  a  like  proportion  to  the  common  holdeo 
«tock,  with  the  master  at  the  dinner,  under  a  penalty  of  39.  4d.  has  been  hold- good, 
en  good. 

(2  a)  Must  be  cofwenieni. 

By e^laws  must  be  convenient ;  but,  to  avoid  them,  on  the  ground  of  con- 
templated inconvenience,  the  inconvenience  must  appear  probable.  Rex 
V.  Ashwell,  12  East,  22.  Abridged  post.  However,  a  continued  usage  af- 
fords a  presumption  that  there  is  no  intrinsic  inconvenience;  ibid,  see  13 
East,  367 . 

(3  a)  J^ot  inconsisieni  vnlh  the  coimnon  law^ 

If  a  bye-law  be  contrary  to  the  general  laws  of  the  kingdom,  it  is  void, 
though  justified  by  the  terms  of  the  charter;  for  all  bye-laws,  says  Hobart, 
210,  must  ever  be  subject  to  the  general  Jaw  of  the  realm,  and  subordinate  to  [  754  ] 
it;  and*  if  the  king,  in  his  letters  patent  of  incorporation,  make  ordinances  him- 
self, they  are  subject  to  the  same  rule  of  law.  Therefore,  a  bye-law,  direct- 
ing a  sale,  where  the  common  law  only  authorized  distress,  cannot  be  sustain- 
ed; Lee  V.  Wallis.  1  Kenyon,  292;  S.  C.  Sayer,  262.     Abridged  ante. 
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(4  a)  ^ot  inconsiatenf  ioUh  th^.  atainie  law. 
If  a  bye-law  be  to  do  any  act  in  contravention  of  any  statute,  it  will  be  void* 

[5  a^  How  far  good  to  levy  money 
A  bye-law,  for  levying  money  on  the  subject  in  general,  without  any  bene- 
fit to  the  party  charged,  is  void;  because,  by  the  general  law  of  the  lead,  vo 
money  can  be  levied  on  the  subject  but  by  act  of  parliament;  see  Treby's  Arg. 
S9;  Sawyer's  Are.  4^.  But  where  the  law  of  the  land  throws  a  burthen  on 
the  particular  society,  of  which  a  inan  is  a  member,  a  bye-law  aaaeasing  a  sum 
on  the  individuals  for  discharging  that  burthen,  is  good,  as  a  bye-law  assess- 
ing a  sum  on  the  parishioners  or  townsmen,  for  the  repair  ot  a  church  or  a  high- 
way; see  6  Co,  66.  So  a  bye-law,  assessing  a  sum  lor  pontage,  murage,  or 
other  duties,  to  be  paid  by  the  borough,  or  for  cleaning  the  streets;  see  Mo.580. 
So  a  bye-law«  ^'  that  every  inhabitant  of  Saint  Altran's  should  pay  a  reasona- 
ble sum,  for  building  the  Courts,  when  Queen  Elizabeth  appointed  the  tern 
to  be  held  there;  see  5  Co,  64.  a.  Bo  a  bye-law  of  a  Company,  that  '<  every 
member  elected  to  an  office,  shall,  on  or  before  bis  admissicHii  pay  a  sum  of 
money  to  the  funds  of  the  company,''  is  a  good  bye-law;  see  T«  Raym.  446^ 
1  Burr.  234. 

(6  a)  May  regnlaie  the  corporaiion, 
I,  Rex  V.  CuTBusH.  E.  T.  1768  K.  B.  4  Burr.  2204, 
A  corpora  A.  charter  gave  the  power  of  making  bye-laws  to  the  mayor,  jurats,  and  forty 
^rtw  common-councilmen,  a  body  constituted,  by  the  charter,  distinct  from  ibe  com- 
Dot  make  ''^^'"^^l^v  and  vested  the  election  of  common  councdmen  in  the  mayor,  jurats, 
bye-laws  <uid  coromooalty  at  large.  The  mayor,  jurats,  and  common  council  made  a 
iQconfif tent  bye-law,  ^'  confirming  the  election  to  the  mayor,  jurats,  and  such  of  the  com- 
with  the  in  mon^ty,  as  were,  or  should  be,  of  the  common  council  for  the  time  being,  and 
^^^^^hT  °^  ^'^^  others  of  the  said  commonalty,  who  were  or  should  be,  the  senior  com- 
ter.^  mon  freemen  for  the  time  being,  as  they  should  stand  in  order  of  seniority  on 

the  books  of  admission  of  freemen,  such  sixty  not  being  mayor,  jurats,  or  of 
the  common  council."    The  Court  b^ld  this  bye-law  to  be  manifestly  contra- 
[  755  *]    ry  to  the  intention  of  the  charter.     The  latter  gave  the  right  to  the  whole  bo- 
dy of  the  commonalty;  but  this  bye-law  had  been  made  by  a  partef  the  cor* 
poration,  to  deprive  the  rest  of  their  right  to  elect  without  their  consent. 
2.  Rexv.  Breton.  M.T.   1769.  K.  B.  4  Burr.  2260. 
As  where        Previous  to  tho   15  Car.  2.  the  common^council  of  the  town  of  N.,  which 
the  bye-      ^^g  ^  corporation  by  prescription,  consisted  of  the  mayor  and  bailiffii  for  the 
thrconsUta  ^''"^  being,  such  other  burgesses  as  have  been  mayor  and  bailiffs,  and  forty- 
tiont  of  the  ^'^^^  burgesses,  called  the  company  of  forty-eight.     The  right  to  Uie  freedom 
corpora       of  the  town  was  by  birth  or  servitude,  or  by  the  election  of  &e  oommoa-coun- 
tion,  cil  so  composed,  or  the  major  part  of  them  in  common-council  assembled, 

Charles  II.  in  the  16th  year  of  his  reign,  granted  the  town  a  charter,  con&rm- 
ing  the  former  constitution,  and  giving  the  p(»wer  of  making  bye-laws  to  the 
common-council.  They  made  a  bye-kw,  that  any  person  entitled  to  the  free- 
dom of  the  town,  by  birth  or  servitude,  should  be  admitted  to  it  on  payment  of 
10/.,  with  the  usual  and  accustomed  fees.  The  Court  were  clearly  of  opinion 
that  this  bye-law  was  an  alteration  of  the  constitution  given  by  the  crown,  and 
therefore  void. 

3.  Rex  v.  Heao.  H.  T.  1770.  K.  B.  4  Burr.  2516. 
KjT  vesting      By  a  charter  of  Queen  EliEabeth,  the  common-council  of  H.  conaisied  of 
of  mSdM  ^^^  wayor  «nd  four  aldermen,  who  likewise   had  the  power  of  making  bye- 
bye-laws  in  ^*^**     ^^^  mayor,  aldermen,  and  commonalty,  who  consisted  of  ah  indefinite 
the  corpora      *  Therefore  thej  cannot  superadd  a  qnalification  to  an  election  which  the  charter  does 
not  reqaire;  see  Rex  v.  Spencer,  8  Barr.  1827.    It  is  nnneecMary  to  give  many  examples 
bere,  l>eeaose  how  far  a  bye- law  may    interfere  in  matters  of  election  to   the  O0ice  of  a 
corporation,  has  been  considered  noder  a  former  division  of  this  head. 

i  Bat  a  bye-law  may  regulate,  in  a  reasonable  manner,  tbe  exercise  of  a  right,  or  the 
internal  aflfairs  of  a  corporation,  or  the  conduct  of  its  members,  or  tbe  mode  by  whtcb  a 
person  is  lo  be  admitted  to  the  exercise  of  a  right  to  which  be  has  an  iochoate  title,  but  it 
oanoot  take  away  a  right,  or  impose  an  nnreasonalfle  restramt  on  the  exercise  of  it;  see  I 
Roll.  Abr.  865;  Cro.  Car.  497;  1  Andr.  284;  1  Leon.  190;  8  Leon.  286;  Dalis.  85. 
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number,  had  tfie  right  of  electing  such  of  th€  inhabitants  as  they  thought  fit  tion  at 
to  be  burgesses  and  freemen.     The   major  and  aldermen,  with  the  assent  of '^[f^* 
the  commonaltj,  made  a  bye-law,  that  the  mayor  and  aldermen  alone  should,  ^,'^^^^  ^h»t 
without  the  concurrence  of  the  commonalty,  for  the  future  exercise  tliat  right.  3f  ^i^^nr 
In  argument,  great  stress  was  laid  on  the  circumstance  that  this  bye-law  waster  giveato 
made  with  the  assent  of  the  commonalty ;  bfit  the  Court  said,  that  was  of  no  a  BeUet 
importance,  because,  as  the  power  of  making  bye-laws. was  given  to  thel>ody. 
common-cotmcil,  the  body  at  large  could  not  interfere,  and  tbe  common-coun- 
cil could  not  take  from  the  body  at  large  a  right  which  the  charter  had  vested 
in  then). 

(7  a)  May  regulafe  trade,  [  '^^^   I 

(a  2)  A  to  the  individuals  engaged  in, 
(a  3)  Jh  to  apprentices.     See  ati/e,  vol.  ii.  p.  S^;  and  ^om  55  to  57. 
1.  Rex  V.  Tapi^ejiden.  H.  T.  180-'.  K,  B.  3  East,  186. 

On  a  return  to  a  mandamus  directed  to  the  defendant,  as  the  steward  of  the  A  castom, 
manor  of  F.,  commanding  him  to  enroll  certain  indentures  of  apprenticeship,  J^^ranting 
it  appeared  that;  from  time  immemorial,  there  had  been  certain  courts  holden,  ^  ^l!!^. 
from  time  to  thne,  in  and  for  the  manor,  &c.,  at  which  a  certain  company  of  ||,/^q|],^ 
the  said  manor  had  been  used  and  accustomed  to  make  orders  and  ordinances,  of  apprenti 
OS  well  for  the  better  government  and  regulation  of  the  trade  in  which  the  ces  to  be  ta 
company  were  interested,  and  the  restraining  the  number  of  persons  to  be  ad-  ^•^  *»y  ^be 
mitted  to  the  freedom  of  the  company,  as  for  the  reasonable  restraininir  and  "*''*****■  *** 
regulating  the  number  of  persons  to  be  taken  as  apprentices  by  any  of  the  ^^^  *^|| 
freemen,  so  as  to  entitle  such  persons,  by  reason  of  such  appenticeship,  to  be  not  aatbor 
admitted  to  the  freedom  of  the  company.     It  also  appeared,  that  at  such  a  ise  a  by»- 
court  an  order  was  made  by  the  company,  that  from  thenceforth  no  tenant  of  jaw  alter 
the  manor,  &c.  should  take  any  apprentice  other  than  his  own  son,  or  the  son  ^^^  ^.^''^ 
of  his  wife  by  any  former  husband,  or  other  than  the  son  of  any  other  tenant  JjUn .  ** 
of  the  manor,  &c.  or  of  his  wife  by  any  former  husband;  and  that  any  inden-       ' 
tores  of  apprenticeship  made  contrary  thereto  should  not  be  enrolled,  nor  the 
apprentice  admitted  to  his  freedom.     It  was  then  stated,  that  on  the  ground  of 
the  defendant  not  being  qualified  according  to  such  regulation,  the  enrolment 
had  not  taken  place.     Per  Cur,     By  the  original  constitution,  every  freeman 
has  a  riffht  to  take  any  person  as  an  apprentice,  whose  indentures  the  stuard 
isbounifto  enroll,  provid  >d  he  has  served  seven  years  under  them,  and  was  a 
married  man  at  thr  time  of  his  ndmission.     The  bye-law,  however,  attempts 
to  impose  on  the  qualifi  ation  or  condition,  namely,  that  tbe  apprentice  should 
be  the  son  of  a  freeman,  or  of  a  widmv,  afterwards  married  to  a  freeman;  and 
is,  therefore,  repugna'^t  and  bad.     See  7.  T.  R.  543. 

2.  Nevest.ey  V   Wr.FSTE^i.  M,  T.   1755.  K.  B.  1  Kenyon,  243, 

A  special  verdict  found,  that  the  ^1  Jac.  1.  for  regulating  the  government  Nor  the 
of  the  Company  of  Cutlers,  in  H.,  in  the  county  of  Y.,  empovvered  the  mas-  pajrmeni  of 
ters,  &c.  of  the  Company  to  make  bye-laws,  not  being  repugnant  to  the  laws  ^^^^  ^^^ 
of  the  kingdom.     Accordingly  they  made  a  bye-law,  that  indentures  of  ap-  Jig^JJ^o 
prcnticeship  should  b^•  drawn  by  a  clerk   of  the  Company,  and  enrolled ;  and  ^  compaoy 
by  another  byelaw  it  was  ordained,  that  15  shillings  were  to  be  paid  for  each  for  the  io 
pair  of  indentures  of  apprenticeship  to  the  use  of  the  Company.      Afler  the  dentare. 
making  of  this  law,  the  plaintiff  took  an  apprentice,  and  paid  the   15  shillings 
08  directed  by  the  bye-law,  2».  Gd.   of  which  was  for  the  enrolment  of  the 
same.     In  an  action  of  assumpsiiy  to  recover  the  amount  above  the  9s.  Sd.  for 
enrollment,  the  Court  held,  that  the  bye-law  was  ;-cpugnant  to  the  law  of  the   [  757  ] 
land,  and  contrary  to  the  22d  Hen.  8,  which  is  against  exactions  of  money  lev- 
ied on  the  putting  out  of  apprentices,  enacting  that  no  more  than  2«.  6f2.  shall 
be  taken  for  the  entry  of  indent nres  of  apprenticeship,  under  a  penalty  of  40/. 
We  think  this  a  matereal  objection;  for  though,  in  the  present  case,  no  more 
than  29.  6(1.  is  demanded  for  enrolling,  yet  tnat  is  a  mere  evasion  of  the  act; 
the   bye-law  says,  the   rest   is  to  be  applied  to  the  use  of  the  corporation. 
Therefore,  we  are  of  oninion  that  the  bve-Iaw  is  void. 
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3.  Rex  v.  the  Compant  of  Surgeons  in  London.    M.  T.  1759.    K.  B.  2 

Burr.  892. 
Bat  «  bye-     B^  the  custom  of  LondoD,  every  freeman  following  the  profession  of  a  Bur- 
law that  nogeon,  within  the  city,  had  a  right  to  take  apprentices  of  the  age  of  14  years 
^kT^id  b      ^^  upwards,  for  the  space  of  7  years;  and  such  apprentices  were  accastomed 
aoDren  ^    ^^  ^^  admitted  and  bound  in  the  presence,  or  with  the  consent  of,  the  master 
ticed  to  a    &nd  wardens  of  the  Company  of  Surgeons,  or  some  of  them.     The  company 
■urgoon  in  made  a  bye*iaw  '^  that  no  member  of  the  Company  should  take  into  his  service 
London,  an  any  person,  as  his  apprentice,  to  instruct  in  the  art  and  science  of  surgery, 
lew  he  ua   f^^  j^y  shorter  time  than  seven  years;    which  person  should  understand  the 
Latln^has  ^^^^^  tongue,  his  ability  in  which  should,  before  he  is  bound,  be  tried  by  the 
been  hoi     governors,  or  one  of  them,  and  that  every  freeman  of  the  Company  should  be 
den  good,    present,  4rc.     The  Court  stopped  the  argument,  being  clearly  of  opinion  that 

the  bye-law  was  manifestly  good. 

{h  S)  .^8  to  traders  taking  up  their  freedom, 

1    Robinson  v.  Groscoubt.  T.  T.   1695.  K.  B.  5  Mod.  104;    S.  C.  Comb. 

372;  S.  C.  Holt.  129. 
A  bye-law  The  Chamberlain  of  London  brought  am  action  of  debt  against  the  defendant 
that  a  man  fo^  a  forfeiture  for  the  breach  of  a  bye-law,  which  being  removed  into  this 
cSbmY^'^  court  by  habeas  corpuf^  the  lord  mayor,  &c.  made  this  return  viz.  Thai  the 
trade  with  city  of  London  is  an  ancient  city,  and  that  there  had  been  a  custom  there  tiine 
in  the  city,  out  of  mind,  for  the  mayor  and  aldermen  for  the  time  beings  with  the  consent 
of  which  of  other  faithful  people,  to  make  bye-laws  for  the  common  good  of  the  citizens, 
there  is  no  as  often  as  there  should  be  occasion;  that  their  customs  were  confirmed  by 
ineorpora  ^^^  of  parliament;  that  at  a  common-council,  &c.  a  bye-law  was  made,  viz, 
Dv  shall  '^^^^  whereas  the  master,  wardens,  assistants,  and  commonalty,  of  the  art  and 
take  the  science  of  music,  freemen  of  the  said  city,  had  been  an  ancient  brotherhood, 
freedom  of  and  that  no  person,  not  being  a  freeman,  ought  to  use  any  art  or  occupation 
a  company  within  the  city  for  gain;  that  many  foreigners  did  take  on  them  the  art  of  dan- 
th  t  h**^^  ^^^>  °^^  being  free  of  the  said  city;  nor  members  of  any  fraternity,  &c.  For 
affinity  to  i^^^^^J  whereof,  it  was  enacted  by  the  mayor,  aldermen,  and  commons,  that 
that  which  every  person  using  the  occupation  of  music  and  dancing,  within  the  said  city, 
[  758  I  who  shall  have  a  privilege  to  be  made  free  by  patrimony,  shall  at  the  next  court 
he  exercia  of  assistants  of  the  Company  of  Musicians,  af\er  notice,  accept  and  take  on  hioi- 
es,  has       self  the  freedom  of  the  said  Company;  and  that  every  person  who  has  served 


ders  a  man  Court,  one  moiety  thereof  after  convictioii  to  be  paid  to  the  Chamberlain  of 
who  practi  London,  the  other  moiety  to  the  master,  warden,  and  assistants  of  the  said 
ces  a  trade  company,  for  the  use  of  the  poor  thereof. 

of  which         p^j.  Qy^^      Though  the  custom  is,  that  whoever  is  free  of  the  city,  must  bo 
Jq^^1j**^I3  free  of  some  company;  yet  that  custom  does  n')t  oblige  a  man  to  be  of  any 
company,    particular  company,  for  if  it  should,  then,  though  tie  defendant  by  birth  is  on- 
to toke  his  titled  to  be  free  of  such  a  company,  yet  he  must  be  also  free  of  this,  otherwise  he 
freedom  in  cannot  exercise  this  art,  wliich  is  unreasonable.     They  may  make  him  take 
th^t  panica  ||ja  freedom,  but  cannot  direct  in  what  company;  for  if  they  had  ordered  the 
"  ^^'**   defendant  to  be  admittted  oi  the  Blacksmith's  Company,  it  had  not  been  good, 
been  hoi      ^^  "^^7  ^^  ^  question,  whether  the  city  has  a  power  to  enforce  men  of  no  trades 
den  good,    to  be  free  of  those  companies,  which  are  suitable  to  their  professions?    As 
dancing  is  no  trade,  but  it  may  be  called  a  profession.     It  is  true,  music  is 
suitable  to  it;  but  it  is  not  absolutely  necessary  that  a  dancing  master  should 
be  free  of  the  Musicians'  Company;  there  is  no  fellowship  of  refiners;  but  the 
Court  of  aldermen  cannot  order  them  to  bo  free  of  the  Goldsmiths'  Company, 
which  is  most  suitable  to  them.     So  that  this  cannot  be  a  good  bye-law,  be- 
cause the  defendant  cannot  be  compelled  to  be  free  of  that  particular  company ; 
and  it  is  sufUcient  that  he  is  of  any  other,  which  he  may  for  any  thing  that 
appears  on  this  return;  it  is  in  nature  of  a  monopoly  to  the  Company  of  Musi- 
cians, who  cannot  be  compelled  to  make  him  free  of  that  Company. 


CORPORATION.— R;gA/a  o/,  539 

2.   Wann*el  V.  CiTF  OF  LoxDON.  M .  T.    1726.  K.   B    I  Stra.  675;    S.  C.  3 
Mod.  "267.  by  the  name  of  Rex  v.  Ciiamberlaiv  op  London. 

On  a  mandain7is  to  ad  nit  the  plainti'r  to     is  freed'>in  of  the  citv  nf  Londin,  Ab  a  by«- 
settini;  forth  that  ho  was  hound  aporentice  to  one  S.  V.  of  London,  merchant-  ^^''^^hat 
taylor,  for  seven  years;  and  had  served  out  liis  time,  and   had  been  admitted'    ^  P 
into  the  ]VIerchant-tayl')rs  Company,  and  in  4iie  form  presented  to  the  chamber-  ^i,^  uado  of 
lain  who  refused  to  aamit  him  to  his  freedom.     The  chamberlain  returned,  that  a  jnioer 
London  has  been  time  out  of  mind  n  corporation,  and  consists  of  several  socio- shall  be 
ties,  ^c.  freemen  of  the  city;  and  that  no  person  could  be  a  frecnran  of  the  ci- J'^.^  of  tbo 
ty,  till  he  was  a  member  of  one  of  those  fraternities;  that  time  out  o"  mind  there  J**"®" 
has  been  a  company  called  the  Joiners'  Company;  then  he  returned  a  power ^^j^i^*'^' 
to  make  bye-law?,  and  that  on  the  19th  day  of  Oat.  6  W  8(.  M.  a  bye-law  was  every  ap 
made,  reciting  that  several  persons  not  free  of  the  Joiners  Company  had  exer- prentice  to 
cised  the  trade  of  a  joiner,  in  an  unikilful  and  fraudulent  manner,  which  could  » joiner 
not  be  redressed  whilst  such  persons  weren  »t  under  the  orders  and  regulations  "^J"  .^J*'* 
of  the  Company,  therefore  it  enacts,  that  no  person  shall  use  that  trade  who  is    r  V  i^  | 
not  free  of  the  Company,  under  the  penalty  of  lOi.,  and  that  every  person  ^^^o  be  admitted 
had  served  an  apprenceship  to  a  joiner,  should,  on  aotico,  take  up  his  freedom,  i^  the  free 
with  a  penalty  of  10/.  if  ho  is  admitted  of  any  other  company;  that  the  plaintiff  dom  of  any 
did  exercise  the  trade  of  joiner,  and  that  at  the  time  of  his  being  presented  to  other  eon 
the  chamberlain,  he  was  not  free  of  the  Joiners'  Company,  and  therefore  he  P*"y* 
did  not  admit  him  to  the  freedom  of  the  city. 

On  this  return  the  question  was,  whether  this  by-law  to  oblige  a  member  of 

one  company  to  be  admitted  into  another,  was  good  or  not;  and  to   prove  it 

was  not,  Robertson  v.  Groscourt,  5  Mod.  104.  was  cited.     The  matter  was 

adjourned,  and  afterwards  the  Court  said,  We  are  all  of  opinion,  that  this  is  a 

good  bye-law,  being  made  in  regulation  of  trade,  and  to  prevent  fraud  and  un- 

skil fulness,  of  which  none  but  a  company  which  exercises  the  same  trade  can 

be  judges.     This  does  not   take  away  his  right  to  his  freedom,  but  only  his 

election  of  what  company  he  shall  be  free;  it  is  only  to  direct  him  to  go  to  the 

proper  company.     As  to  the  objection,  that  it  does  not  appear  that  the  Joiners' 

Company  are  bound  to  admit  him,  wc  are  all  of  opinion,  that  it  being  said  he 

shall  take  up  his  freedom  in  that  company  under  the  penalty  of  10/.  he  will  be 

entitled  to  have  a  mandamus  to  prevent  a  forfeiture.     Per  Cur,     The  return 

must  be  allowed.     Vide  Stra.  vol  i,  p.  675. 

3.  Harrison  v.  Godman.  M.  T.  17.56.  K.  B.  I  Burr.  12. 

On  a  rule  to  show  cause  against  issuing  a  writ  of  procedemio  to  a  writ  of /lo-fiot  in  a 
hcfM  corpus  directed  to  the  mayor,  8lc.  of  London,  commanding  them  to  bring  Mbeeqnent 
up  the  body  of  the  defendant,  together  with  the  cause,  &c.,  to  which  the  follow- P"*»  ^^  *?■ 
ing  return  was  made,  viz.  That  there  is  a  custom  in  London,  "  That  if  any  an-S2'that*« 
cient  custom,  hard  and  defe<'tive  in  any  thing  newly  arising,  wants  amendment,  bje-law 
the  mayor  and  aldermen,  with  the  consent  of  the  commonalty,  have  always,  obliging  a 
^c.  appointed  a  fit  remedy  for  the  common  good  of  the  citizens,  so  as  such  Po"on  who 
theu*  ordinances  be  consonant  to  faith  and  reason,  and  in  no  wise  prejudicial  to  ™*  *  J****^ 
the  King  or  his  people,  nor  repugnant  to  the  laws  or  statutes  of  England;  ao^^f  ^^e  ciu 
that  the  customs  of  London  are  confirraed  by  stat.  7  Rich  2.     That  within  the  ^^  i^^  up 
<city  ofXiondon,  there  is  a  Company  of  Butchers,  and  that  at  a  coromon-coun- hja  freedom 
cil  holden  on  the  27th  June,  20  Geo.  2.  the  mayor,  &c    made  an  ordinance,  in  aome 
"  That  whereas  many  persons  who  exercise  the  trade  of  butchers  have  obtain-  particnlar 
ed  freedoms  of  other  companies,  by  redemption  or  otherwise,  by  reason  where-  ?**"°^"^ 
of  the  Company  of  Butchers  is  much  diminished  and  fallen  into  decay:  for  '©-jn-  in  Ve 
medy  thereof  it  is  ordained.  That  every  person,  no*  being  already  free  of  thegtraint  of 
city,  occupying,  using,  or  exercising,  or  who  shall  occupy,  use,  or  exercise  trade, 
the  art,  trade,  or  mystery  of  a  butcher,  within  the  said  city  or  its  liberties,  shall 
take  on  himself  the  freedom  of  the  Company  of  Butchers,  and  that  no  person 
now  using,  or  who  shall  hereafter  use  or  exercise  the  trade  of  a  butcher  with- 
in the  said  city  or  liberties,  shall  be  admitted  into  the  freedom  of  the  said  city 
by  the  chamberlain  thereof,  of  or  in  any  other  company  than  the  said  Company 
of  Butchers;  provi^led  nlwnvs,  that  every  person,  not  bcins  alreadv  free  of  the 
VOL.  Yi.  .    r.{  ^ 
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said  city,  who  are  or  shall  be  entitled  to  the  freedom  of  any  other  company  by 
[  766  ]    patrimony  or  service,  shall  be  admitted  into  this  Company  of  Butchers,  on  pay- 
ment of  a  like  fine  and  fees,  as  are  usually  paid  on  the  admission  of  a  child  or 
apprentice," 

And  it  is  further  enacted, ''  that  if  any  person  or  persons,  (except  such  as 
are  free,  ^c.  shall  use  the  trade  of  a  batcher,  not  being  free  of  this  Company  ' 
of  Butchers,  he,  &c.  shall  pay  5/."  And  directions  are  therein  given  how 
such  penalty  shall  be  levied,  and  also  concerning  costs.  And  by  the  said  rO' 
turn  it  was  further  certified,  ''  That  the  defendant  was  taken  on  an  action 
brought  against  him  in  the  Mayor's  Court  of  London,  for  the  penalty  of  this 
bye-law." 

The  Court  said:  This  bye-law  is  a  restraint  of  trade,  and  not  a  mere  regula- 
tion of  it.  The  preamble  docs  not  pretend  it  to  be  made  to  regulate  the  trade, 
but  merely  (br  the  benefit  of  the  Butchers^  Company,  It  is  fbonded  oo  tha 
general  power  of  making  bye-laws  in  the  city  of  London.  Under  a  general 
power  to  make  bye-laws,  it  is  certain  that  a  bye-law  cannot  be  niade  to  restram 
trade.  By  the  general  custom  of  London,  every  freeman  may  exercise  any 
trade,  without  being  free  of  a  particular  company,  which  this  bye-law  requires 
him  to  be.  We  cannot  take  judicial  notice  of  any  particular  custom  support- 
ing such  a  bye-law  as  this,  when  no  such  particular  custom  is  set  out,  and  it 
certainly  is  not  good,  under  the  general  power  which  is  set  out. 
4.  Rex  v.  Harrison  T.  T  1762.  K.  B.  3  Burr.  1323;  S.  C.  1  BVac.  372. 
S.  P  Green  v.  Mayor  op  Durham.  H.  T.  1757,  K.  B.  1  Burr.  127- 
S-  P.  Parry  v.  Berrt.  M  T.  1717.  K.  B.  1  Com.  269. 
*•*•  jj***  A  writ  ofmnndamun  having  issued,  directed  to  the  chamborlain  of  London, 
ZoM  been  *^  *^™it  W.  C.  into  the  freedom  of  the  said  city,  having  served  an  apprentice- 
orerraled.  ^^'P  ^^  *^*  ^^  ^  freeman  of  the  Company  of  Clothworkers,  and  afterwards  ad- 
mitted himself  into  the  freedom  of  the  said  company.  The  return  set  forth  the 
customs  of  the  city,  touching  freemen,  and  thqjt  within  the  said  city  there  was 
a  certain  ancient  society  or  company  of  persons,  using  the  trade  or  mystery  of 
butchers,  and  that  by  a  bye-law,  made  at  a  common-council  of  the  said  city, 
onthe  2()th  of  June,  1727,  for  regulating  the  Company  of  Butchers,  it  was 
enacted,  that  from  and  afler  the  29th  day  of  September  next,  every  person  not 
being  already  free  of  this  city,  using  the  trade  of  a  butcher,  within  the  said  city 
or  the  liberties  thereof,  shall  be  made  a  freeman  of  the  Company  of  Butchers, 
and  that  no  other  person  not  so  admitted  as  aforesaid,  shoula  exercise  the  said 
trade  in  the  said  city,  &c.  And  the  return  further  set  forth  the  apprenticeship 
ofthesaid  W.  C.  and  his  presentment  to  the  chamberlain  to  be  admitted, 
which  he  refused  to  do  for  the  reason  aforesaid  It  was  arsued,  that  this  bye- 
law  was  totally  void.  1st.  Because  this  bye-law  is  beyond  their  jurisdiction. 
2dly .  The  cause  of  making  it  is  insufficient.  But  the  Court  said:  this  is  arc- 
gulation  of  a  very  extensive  trade,  that  concerns  every  body  who  eats  in  the 
city  of  London.  It  is  not  necessary  that  all  the  reasons  of  the  bye-law  should 
be  given  in  the  preamble  of  it.  This  is  a  very  good  bye-law,  and  the  objec- 
tions are  of  no  weight,  because  the  bye-law  docs  not  alter  the  constitution  o4 
the  corporation,  but  only  regulates  the  trade, 
f  761  ]    •  (6  2)  w^s  to  the  subject  maltcr  of  the  trade. 

{a  3)  ^s  to  imponnga  Joifeiture  en  goods 
1.   Kirk  v  Nowill.  H.  T.  1786.  K.  B.  1  T.  R.  118. 
To  trespass,  for  seising  forks.     Pleas,  1st,  the  General  issue;  2d,  that  the 
There  is  no  21  Jac,  1.  c.  31.  enacts,  that  no  person,  using  the  art  of,  &c.,  within  the  liber- 


WweilT"  *^  ^^' *^- ®*^*^"'^' «^  ^"^y  time  hereafter,  make  any  knives,  ^c,  except  steel 
corpora  ^*^  P"^  ^^^  ^**®  ^-'^Ses  of  them,  upon  pain  of  forfeiting,  for  every  offence,  10s. 
tionscrea    »»<!  t^^e  wares  to  be  seised  and  recovered  by' the  master  and  wardens  of  the 


ted  by  act  Company  of  Cutlers,  for  the  use  cf  the  poor  of  the  said  corporation;  and  that 
of  parlia  the  forks  mentioned  in  the  declaration  were  forfeited  and  seised  under  the  act. 
S^crea  ?^'  '^^^t  "^P^"<^n  "sing  the  mystery;  4-c  should  at  any  time  strike,  grave, 
ted  by  char  I  ^'  ®"^  ^^^^  marks  than  one,  upon  pain  of  40s.  to  be  levied  as  aforesaid;  that 
ur;.  and      "^®  ^^^^^  were  forfeited  under  the  act.     4th.  That  the  2*1  Jac.  after  incorpora- 
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ting  the  said  Company,  provided  for  the  due  order  and  maiotaining  the  Com- neiiher, 
pany,  aad  for  the  better  relieving  the  poor,  that  it  should  be  lawful  for  the  mas-^>^lM><it  •< 
ters  and  wardens  and  their  successors  to  conHtUule,  ordaiji^  make,  aud  utabliah  P'**  ^^ 
txich  laws,  acts,  ord^-rSy  ordinances,  and  constitutions,  which  the   s^id  masters,  mike  a 
^c  might  appoint  and  impose  such  reasonable  pains,  punishments^  aiid  pemdiies,  bye-law  to 
by  fine  or  amerciament^  or  by  either  of  them,  upon  all  those  which  they  should  incor  a  for 
find  ofiending,  contrary,  &c.  and  ihf  saine  fines  and  amerciaments  to  levy,  re-  f«it«re  tf 
ceive,  and  have,  to  the  use  of  the  said  corporation.  goodi. 

After  the  passing  of  the  above  act,  the  masters,  ^*c.,  by  a  certain  hye-law, 
ordained  that  it  should  be  lawful  for  the  searchers,  <S*c.,  at  all  times  hereafter 
in  the  day  time,  to  enter  the  respective  shops,  &.c.  of  any  of  the  respective 
membcTB  or  freemen  of  the  said  corporation,  to  search  for,  ^c,  and  if,  &c.,  to 
seize,  take,  carry  away,  break,  and  destroy;  and  the  iron  and  seal  thereof  co- 
ming to  sell  and  dispose  of  for  the  relief  and  benefit  of  the  poor  of  the  said 
corporation,  according  to  the  form  of  the  statute.  &.c. 

Thedefendants  justified  under  the  abjve  bye-law.  Af\er  verdict  for  the 
plaintiH,  an  application  was  made  to  t^e  Court  on  two  grounds,  )st,  that  a  po- 
wer claimed  by  a  corporation  of  creating  a  bye-law  to  incur  a  forfeiture,  was 
void  in  point  of  law;  and  2d,  that  the  statute  on  which  the  bye-law  is  founded 
had  appointed  a  specific  punishment  for  the  o^ence,  as  by  fine  or  amerciameniy 
which  precluded  the  corporation  from  inflicting  any  other. 

After  cause  shown,  the  Court  said,  that  a  corporation  created  by  letters  pa- 
tent, and  a  corporation  created  by  act  of  parliament,  are  to  be  viewed  in  the 
same  light.  A  power  of  making  bye-laws  to  incur  a  forfeiture  cannot  be  sup- 
ported under  this  act.  The  act  not  having  given  this  corporation  a  power  to 
make  such  a  bye-law,  it  is  bad  on  that  ground,  as  well  as  on  the  ground  of  ha* 
ving  given  a  punishment  after  them,  by  fine  or  amerciament. 

See  8  Co.  1^5  a;  2  East,  47;  1   Bulst.  11. 
2.  Tbinitt   House  v.  Crispe.   E.  T.    1680.   K-   B.  2  Show,  96.  S.   C.  I   762  ] 

T.  Jones,   144.  Whether  a 

The  bye-law  was,  that  no  ship  in  any  port  of  England  should  be  laden  with  bye-law 
gunpowder  above  *4  hours  before  it  puts  to  sea;  nor  should  any  be  kept  there  t?*  *jP^ 
above  '24  hours  after  it  has  been  at  anchor.  subp<Bna,  a  certain  forfeiture.   The  with  mm**^ 
Court  seemed  to  think  the  bye-law  beneficial  to  the  public,  but  took  time  tOpow£r, 
iConsider.  which  iball 

(b  3)  Jls  to  the  weighing  of  goods.  continae  in 

CuDDON  V.  PuovosT  H.  T.  1703.   fv.B  6  Mod   123.  f"'*^'*'L 

The  return  to  a  habeas  corpta  was,  that  London  is  an  ancient  city,  &c;  that  24rf,pqjg  ^ 
fime  out  of  mind  there  was  an  ancient  beam  kept  at  the  charge  of  the  city,,  for^ji^ii  be  ' 
the  weighing  of  all  such  goods  as  are  usually  bought  or  sold  by  weight  in  Lon-come  for 
<don,  at  which  all  foreigners  ought,  and  time,  &.c.  used  to  weigh  all  such  goods,  felted,  i« 
Sec;  and  then  set  forth  their  custom  of  making  bye-laws  for  explanation  of8®<><*» 
tlieir  custom,  and  a  bye-law  made  at  such  a  time,  the  same  as  in  the  case  o^^|2["*^ 
Bemardistou,  1  Lev.  viz.  that  every  foreigner  who  shall  sell  goods  usually  sold  ^  ^^ 
by  weight,  without  having  weighed  them  at  the  common  .beam,  should  pay  14«croatiiig*r 
4d  for  every  weight,  that  the  defendant  being  a  foreigner,  &r.      And  though  peoahy  for 
all  the  exceptions  taken  in  that  case  were   insisted  on  here;  yet  the   Court  not  weifh 
awarded  a  procedendo  according  to  the  said  case  in  Lev.  14.  15.  ing  gooi 

(c  2)  £s  to  being  in  restraint  of  trade.  ^^  ^y  ^^^ 

1,  Gun-makers'  Company  v.  Fei.l.  M.  T.  1743.  C.    P.  Willes.  384.      STancient 

The  Gun-maker's  Company,  after  stating  their  right  to  make  bye-laws,  did  team  of  the 
make,  ordain,  and  publish  a  certain  bye-law,  that  "  from  thenceforth^  no  sworn  city  of  Lob 
member  of  the  said  Company  should  sell,  or  deliver  by  way  of  sale,  the  barrel  ^®°  >• 
of  any  manner  of  hand  gun,  dagg,  or  pistol,  ready  proved  to,  or  to  the  us©  of,«®®"» 
any  person  whatsover  of  the  saia  art,  within  the  said  city  or  liberties,  or  four  py»-l«^ 
miles  compass  thereof,  who  is  not  admitted  and  sworn  a  member  or  free  brother  ^^Jl^'^j^^^ 
of  the  said  Company;  nor  strike,  or  suffer  to  be  struck,  his   proper  stamp  or*gj„^^, 
.  mark  upon  the  barrel  or  barrels  of  any  such  person  not  admitted  and  sworn,  trade  are  . 
^^n  pain  of  forfeiture  sff  10s.  for  every  such  barrel,  a  moiety  thereof  tp  J^he  uw  .ill«|«l.  gat 
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Uon/oro^  that  all  lestraints'of  trade  are  bad,  wiiich  in  laid  down,  in  the  case  of  Mitchell  v. 
V  Ud;»  Rejrnolds,  1  P.  Wms.  181..  But  to  this  general  principle  there  are  some  ex- 
honce,  a  ceptions;  as  for  instance,  that  if  the  restraint  be  only  particular,  in  respect  to 
bye-Iiiw  by  the  time  or  place,  it  is  good.  It  is,  therefore,  by  this  rule  and  this  exception, 
the  Gan  ^i^j^j  ^^  ^^g^  j^y  the  present  case.  And  it  is  certain,  that  both  Ctxese  bye-laws 
Company  ^^  restraints  upon  trade,  end  therefore  bad,  unless  they  fall  under  the  excep- 
that  "^^Qo  ^^^^'  '^^  obfige  a  man,  after  he  has  finished  his  barrels,  not  to  sell  them  to 
memlMr  any  one,  but  one  who  is  admitted  of  the  company,  is  a  great  restraint  on  trade, 
should  Bcll  So  likewise  not  to  put  his  mark,  or  to  suffer  his  mark  to  be  put,  upon  tfco  bar- 
the  barrd  ,.gj  of  any  person  not  admitted  of  the  Company,  is  a  very  great  hardship  ond 
kc*  read°y"*  ''^3^'*"*'^^  unless  there  were  a  particular  reason  for  it..  And  as  no  reason  has 
proTed,  to  l>cd  assigned,  we  are  obliged  to  say  that  part  of  the  bye-law  is  also  not 
any  peraoagood. 

of  the  trade,  not  a  mooiber,  in  London,  or  within  four  miles;  and  ihat  no  member  shonld  strike 

bit  stamp,  or,  mark,  ou  the  barrel  of  any  person,  not  a  member  of  the  Company,  under  a 
penalty  of  10«.  for  each  oflcnce,"  is  void,  as  being  in  restraint  of  trade. 
So  a  bye-  2.  Horneks'  Company  V.  Barlow.  H.  T.    IG87.  K.  B.  3  Mod.  157. 

law  made  Bye-law,  that  "  two  men,  appointed  by  the  Corporati«^n  of  Homers,  should 
^y  *  *J^  buy  rough  horns  for  the  Company,  and  bring  them  to  the  hall,  there  to  be  dia- 
JJIJJ'^jf  iIjjj  tributed  every  month  by  the  said  master,  &c."  The  defendant  having  bought 
eompany  rough  horn  contrary  to  the  said  bye-law,  an  action  of  debt  was  brought  for  the 
shall  boy,  penalty;  but  the  Court  said,  this  being  a  Company  incorporated  within  the  the 
&c.  within  city  of  L.,  they  have  no  jurisdiction  elsewhere,  but  arc  restrained  to  the  city, 
24  miles  of  ^^^^  ^y  consequence  cannot  make   a   bye-law,   which  shall  bind  at  the  dis- 

mo'^Sr       **^^®  ^^"^^  '"•^^^• 

sonsappoin  3    PaIiry  v.  Berry.  M.  T.  1717.  K   B.  I  Com.  260. 

ted  by  the  Bye-law,  that  no  person,  whether  free  or  not  free  of  the  Company,  shouKl 
corpora  sot  forth  goods  to  sale,  except  victuals,  on  market-days,  in  any  market  within 
tion,  18  jjj^  Borough.  Cn  demurrer  it  was  resolved,  that  such  a  bye-law,  to  rcstain 
Y*V  .  persons,  not  being  free  of  the  borough,  from  exercising  a  trade,  cannot  be  main- 
™°^y^tained;  and  so  it  was  ruled.  Ilob.  i2lO;  Moore,  8G0,  llutt,  6,  Browne,  4C; 
person  Noy.  19;  1  Rol.  Rep.  4;  Cart.  68;  and  therefore  this  bye-law  by  a  corpora- 
shall  ex       tion  is  void      See'^  Rol.  Rep.  391 ;  Com.  Dig  Bye-law,  b,  3. 

(  764  1      4    Freemantle  v.  Company  of  SiIk  Throwsters.  H.  T.   1666.  K.  B.  1 
pose  goods  Lev.  229;  S.  C.  I  Keb.  309. 

to  sale  on        The  Company  of  S  Ik  Throwsters  made  a  bye-law,  "  that  no  man  who  was 

•^'^^'^J'*"  not  an  assistant  of  the  Company  should  keep  more  than  oi:e  hundred  and  six- 

2J^,^  ^j      ty  spindles;  and  that  an  assistant  should  not  keep  more  than  (wo  hundred  and 

cent  viot     forty.''     It  was  objected  that  it  was  in  restraint  of  trade,  the  spindles  being  the 

uais,  is  also  substantia]  implements  of  work;  that  it  was  as  oppressive  as  a  law  would  be 

iUe§aU        that  a  man  shall  not  sell  beyond  a  certain  quantity   of  cloth  within  the  year^ 

Bet  it  has   To  which  it  was  answered,  and  resolved  by  the  Court,  that  this  is  not  a  mono- 

tSSTb**'^   poly,  but  a  restraint  of  a  monopoly,  that  none   might  engross  the  whole  trade^ 

laws  ra        .    *  Of  bye-laws  which  aflfect  trade,  a  distinction  raos  throagh  all  cases  between  those  which 

impose  a  restraint  on  it,    and  those  which  introduce  a  reasonable  regalation  of  it;   those 

which  are  to  be  decided  to  be  of  the  first  kind  arc  uniformly  held  to  be  void,  on!es.««,  it 

seems,  there  be  a  eastern  to  support  them:  see  3  Ban*.  18-17;  and  those  of  the  latter  to  be 

good;  hat  it  is  not  always  eas>  to  ugree  with  the  courts  in  their  decisions  as  to  what  shitll 
e  considered  a  restraint,  und  what  only  a  reasonable  regulation  of  trade.  Where  the  ob- 
ject of  a  bye-law  is  merely  to  prevent  fraud,  an^  the  provisions  of  it  do  no  more  than  ac- 
complish that  object,  then,  though  in  strictness  a  restraint  may  be  laid  on  the  freedom  of 
trade,  it  will  be  considered  only  as  a  reasonable  regulation,  and  consequently  ncf  custom 
will  be  necessary  to  support  ihe  bye-law;  see  6  Co.  62:  Carter,  121;  8  Co.  125.  So  a 
bye- law  which  has  in  view  principally  the  regulation  of  police,  though  it  prohibit  the  exer- 
cise of  a  particular  trade  within  certain  limits,  is  good  without  a  custom;  see  5  Co.  62;  I 
Roll.  Rep.  312;  SSalk.  76;  I  Sid.  284.  But  if,  under  pretence  of  a  regulation  of  police, 
a  bye-law  be  made  restraining  trade  for  the  purpose  of  private  gain,  such  a  bv.e-law  can- 
not be  good  without  a  custom  tcr  sojiport  it.     Sec  1  Roll.  Abr.  364. 
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being  rather  to  provide  for  an  equality  of  trade  according  to  what  is  conveui-  "imining  a 
ent  and  good.     Sec  Moore,  577 ;   i  Rol.  Abr.  .S64.  monopoly 

5.  BoswoRT  V,  Hearne.  H.  T.  1738.  K.  B,  2  Stra.  1085;  S.  C.  Temp.     "»''* »*»■*• 

Hard.  404;  S.  C.  And.  91. 
i^  On  the  return  of  an  hahfan  cot^pus,  it  appeared  that  the  suit  was  brought  by  At  aoy 
the  chamberlain  of  London,  on  a  bye-law,  made  15  Car.    2.  that  no  drayman  rate,  a  bye- 
or  brewer's  servant  should  tie  abroad  in  the  streets  with  his  dray  or  cart   after  !*^  direct 
one  o'clock  in  the  afternoon,  between  Michaelmas  and  Lady-day.  and  ^**oni 'J**  ^^^^ J^°f 
theoce  after  eleven  in  the  forenoon,   under  the  penalty  of  S0«.,  and  a  custom  g^^^g  lo  ^^ 
was  returned  for  the  city's  having  the  regulation  of  carts.  during  cer 

It  was  agreed,  both  at  bar  and  bench,  that  such  a  custom  may  he  good;  but  tab  hours; 
that  without  a  custom  the  bye-law  would  be  void:  and  the  only  question  dispu- 
ted was,  whether  this  was  a  reasonable  restraint  ? 

The  Court  said,  that  this  was  only  a  regulation  of  trade,  of  which  the  city 
was  the  best  jud^e;  it  was  enough,  that  it  did  not  appear  unresonable  in.  itself. 
And  that  within  the  reason  on  which  many  of  the  city  bye-laws  had  been  held 
good,  they  were  warranted  in  granting  a  proc^c^efvio . 

6-  Pierce  v.  Bartrum.  E.  T.  1775.  K.  B.  Cowp.  269. 

The  terms  of  this  bye-law  were,  that  no  butcher  or  other  person,  should  ^^  '^**  °° 
within  the  walls  of  the  said  city,  slaughter  any  beast,  upon  pain  to  forfeit  for  ^v- Jl"hcr  oer^' 
cry  bull,  ox,  cow,  or  heifer,  so  slaughtered,  the  sum  of  40«.      And  that   nog^n  ghoald 
butcher  or  other  person  should  keep  any   swine  within  the  walls  of  the  said  ci- within  cer' 
ty,  nor  any  stinking  filth,  garbage,  or  annoyance,  within  his  house,  curtilage,  tain  limits, 
or  bankside,  on  pain  of  forfeiting  51.     Per  Cnr.      This  bye-law  is  not  in  res- ■****«'***'' » 
traint  of  trade,  but  only  a  regulation  of  it  in  this  particular  city,  and  it  is  made  "^  beast;, 
in  contirmation  of  the  4  Hen  7.  c.  3.  by  which  this  is  declared  a  nuisance, 
7.  Player  v.  Verf.  M.  T.   1699.  K.  B  T.  Raym.  324.  S.  P.  Rorinson  v.  [  765  ] 

Watkyn.   M.  T.  1692   K.  B.  4  Mod.  22T. 

At  a  common-council  held,  1677,  it  was   enacted,  that  a  former   bye-law.  Or  a  bye- 
concerning  the  ordering  of  carts  and  carmen,  should  be  repealed,  and  that  the  jaw  restrain 
poesident  of  Christ's  Hospital  shall  have  the  ordering  thereof;  and  that  there  J.^Kf,  ^r 
shall  be  no  more  than  4*20  carts  .to  work  in  the  city  and  lil)erties  thereof  for  eaits  to  bo 
hire;  and  that  179.  6d.  and  no  more,  for  a  fine  upon  any  admittance  or  aliena-usod  in 
tion  of  a  cart,  which  shall  be  applied  towards  the  relief  of  the  poor  orphans  in  London; 
Christ's  Hospitul,  and  that,  if  any  wharfinger  or  retailer  in  fuel  shall  keep  or 
work  a  cart  not  licensed  by  the  president  and  governors,  &.c.  he  shall  forteit 
13».  4d,     Adjudged,  that  the  bye-law  wasnot^  >od  by  reason  of  the  fine. 
0.  Rex  v.  the  Company  of  Fishermen  of  Favkrsham.  M.  T.   1799.   K.  B.  ^''  prohibit 

8  T.  R.  35Q.  nifmbtrs 

Per  Cur,     There  is  nothing  illegal  in  partners  agreeing  to  prevent  any  ™^"  ^^^ 
one  partner  carrying  on  a  separate  trade  elsew  here  on  his  own  account,  and  any  other 
if  not,  wc  do  not  see  any  reason  why  the  same  thing  may  not  be  prevented  by  trade,  is 
a  bye-law.  ^»hd; 

(8  a)  Mau  be  opod  in  pari  and  void  09  io  the  residue. 
CuDDON  V.  EsTwicK.  H.  T.   1703.  K.  B.  6  Mod.  1^;  S.  C.  Holt,  433;  S. 

C.  I  Salk   14:3.  S.  P.  Gun-makers'  Company  v.  Fell    M.  T.  1743.   C. 

P.  VVilles,  334.  S.  P  Fa^akerley  v.  Wiltshire.  M.  T.  1717.  K.  B.  10 

Mod.  333;  S.  C.  I  Stra.  462. 

A  bye-law  regulating  the  corn  porters,  ordered  that,  "  none  but  free  porters  ^  bye-law 
should  intermeddle  in  importing  or  exporting  any  com,  roots,  8ic.  within  the  ^j]^  .^ 
limits  of  a  custom  to  which  the  law  referred,  and  imposed  a  penalty  on  the  part,  and 
person  who  should  so  intermeddle*^'  and  also,  ''  on  the  person  who  should  void  as  to 
employ  any  not  free  of  the  company."     This  hye-law  in  an  action  brought  the  residuo 
against  the  employer  was  held  void  as  to  the  penalty  imposed  on  him;  but  in 
an  action  brought  against  the  person  intermeddling  was  held  good. 

3.  As  to  ike  persons  on  lehom  binding, 

*  And  in  another  case,  a  bye-law,  that  <*  no  freeman  ahoald  take  the  eon  of  a  stranger  as 
an  apprentice,  or  employ  as  a  joameyman  any  man  not  free»"  was  holden  void  as  tending 
to  raise  a  monopoly;  see  Moore,  411;  Carter,  IIS. 
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1.  Truvity  House  v.  Crispin.  H.  T,  1779.  K.  B.  T.  Jones,  144. 
All  bye-  Debt  was  brought  on  a  bye-law  by  virtue  of  a  charier  of  King  Charles  II. 

'k^*  **hr*  ®"»^^""g  ^^^  plaintiffs  to  make  bye-laws;  and  this  bye-law  was  made  under 
lion'^from*"  *^*^  authority,  that  "  every  mariner  within  24  hours  after  he  should  come  to 
the  coment  oQchor  in  the  river  Thames  should  put  on  shore  all  gunpowder,  (the  weather 
either  ex  permitting)  on  pain  of  forfeiting  20  nobles;  and  that  the  defendant  had  a  no- 
preaa  or  imtice  of  this  bye-law^  &.c."  After  a  verdict  for  the  plaintiiT,  it  was  excepted, 
I  766  1  that  the  bye-law  was  not  made  by  a  sufficient  authority,  for  the  king  himself 
plied,  of  cannot  by  his  proclamation  make  such  an  universal  bye-law;  and  by  conse* 
the  parties  qyence,  the  patentees  cannot ;  and  all  laws  made  by  corporations  have  their 
to  be  obligation  by  consent  of  parties,  or  qtuisi  by  consent;  but  this  cannot  be  as  to 

boand  by    places  out  of  their  jurisdiction.     The  Court  agreed  the  bye-law  to  be  a  bcne- 
tbem.  iicial  law  in  itself,  and  that  the  penalty  is  not  too  great,  because  the  breach 

thereof  is  negligeniia  crassa^  but  upon  the  reasons  given  in  the  exception,  Cur, 

adv.  vuU^ 

2.  Priggev.  Adams.  E.  T.   1693.  K.  B    350- 
Aod  there       Holt,  J.  In  referring  to  the  necessity  of  pleading  a  private  act  of  parliament, 
fore  every  ^^^  ^^^^  ^j  ^^^  parties  concerned  ought  to  take  notice  of  it,  as  the  bve-Iaws 
bJmnd^'  **  ^^  *^^  corporation,  which  are  more  private  than  an  act  of  parliament. 

3.  Mayor  op  Cambridge  v.  Herring.  H.  T.  Ifi86.  K.  B.  1  Lutw.  402.  S. 
P.  Prigge  V.  Adams.  E.  T.  1693.  K.  B.  Skin.  350. 
Without  ex  Debt  for  the  breach  of  a  bye-law,  by  which  it  was  ordained  that  if  any  of 
preM  no  the  common  council  should  voluntarily  resign,  &c.  he  should  immediately  pay 
tice;  and  n  iQi  ^^  ^he  use  of  the  corporation;  that  defendant  had  resigned,  and  had  not 
tlon  thai^he  P"^>  ^^-  After  verdict,  it  was  moved  in  arrest  of  judgment,  thr.t  no  notice 
was  not  a  was  given  the  defendant  of  the  bye-law,  and  that  he  was  no  member  of  the  cor- 
member  at  poration  at  the  time  the  bye-law  was  made.  But  the  Court  overruled  the  ex* 
the  time      ception,  and  the  plainti^^'  had  judgment. 

!^**rade        ^-  I>oDWEi  L  V.  University  op  Oxford,  E.  T.  1680.  C.  P.  Vent.  S3. 
!!!? /"  A  bill  was  exhibited  against  the  defendant  in  the*  Vice-chancellor's  Court  at 

pect  to**  Oxford,  upon  a  bye-law  made  by  the  University,  that  "  whoever  should  be  ta- 
st^ogers^  ken  walking  in  the  streets  after  nine  o'clock  at  night,  having  no  reasonable  ex« 
a  corporate  cuse,  to  be  allowed  by  the  proctor,  &c.,  should  forfeit  40«.  one  half  to  the  Uni- 
eompany  versity,  and  the  other  to  the  proctor,  &c  who  should  take  him,  &c."  and  that 
may  have  the  defendant  was  taken  walking  in  the  streets  after  that  hour,  and  reftised  to 
I.  ^.^^.  J  give  an  excuse,  &c.  Upon  a  motion  for  a  -prohibition,  it  was  insisted,  that, 
a  jurudic  ^^^  defendant  being  a  townsman,  the  University  could  make  no  bye-law  to 
by'prescrip  ^^^^  those  who  are  not  of  their  own  body,  unless  by  act  of  parliament,  or  ex- 
tion  or  by  picss  prescription.  The  Court  said,  it  was  true,  they  had  an  act  of  parlia- 
•utnte,  to  ment,  13  Eliz  by  which  their  jurisdiction,  privileges,  and  statutes  were  conftr'- 
make  bye- med;  but  whether  this  bye-law,  which  was  made  subsequent  to  that  statute, 
lawB  bind  ^j^,  7  Jac  was  warranted  by  it  or  not,  they  would  not  determine  ,•  on  a  motion 
who  are  no*  therefore  proposed,  that  the  libel  should  be  amended  and  grounded  on  the  bye- 
roeiobera  '^^>  '^  •I^^*  expressly,  and  that  the  Court  should  grant  a  prohibition,  to  which 
within  cer  the  defendant  might  plead,  the  Court  granted  tho  prohibition,  on  that  view  of 
tain  limits; the  case. 

*  There  ia  a  distinction  between  corporations  which  are  vested  with  a  local  jurisdiction 
and  those  which  are  established  only  for  some  particular  purpose,  and  have  only  a  jurisdic- 
tion over  their  own  internal  concemt.  When  the  corporato  body  bas  a  jorisdiclion  over 
certain  limits,  a  bye-law  made  by  them  for  the  public  good,  and  whose  object  is  general, 
without  being  limited  to  people  of  any  particular  desciption ,  binds  every  body  coming 
within  the  limits  of  the  jurisdiction,  whether  strangers  or  members  of  the  corporate  body; 
see  Brownl.  179.  As  a  bye-law  of  the  city  of  London,  that  "  no  citizen,  freeman,  or  stran- 
ger should  expose  any  broad-cloth  to  sale  within  the  city,  before  it  be  brought  to  Black- 
welMiall,  to  be  viewed  and  searched,  to  that  it  might  appear  whether  saleable  or  not," 
was  hotden  good  to  bind  strangers  as  well  as  citizens;  see  5  Co.  626;  but  where  a  corpo- 
rate company  have  not  a  local  jurisdiction,  iheir  bye-laws  cannot  bind  persons  exercising 
their  trade,  who  are  not  members  of  the  company.  Therefore  it  was  held  that,  a  bye-law 
of  the  Batchers*  Company  of  London,  that  <*  no  butcher,  nr  person  being  a  stranger,  should 
sell  any  veal  within  the  city,  unless  be  should  dress  the  kidneys  in  the  same  manner  that 
the  kidneys  of  sheep  were  dressed,"  did  not  bind  a  person  not  a  member  of  the  Company; 
see  1  Bolst:  1>. 
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&,  The  Butchers'  Company  v.  Moret.  E.  T.  1790.  C.  P.  1  H.  Bl.  S70. 

A  charter  granted  to  the  Company  of  Butchers  of  l^ondoQ,  a  right  to  make  As  a  bye- 
bye-laws  for  the  government  of  all  persons  exercising  that  trade  within  the  city,  \V^  ^^** 
and  two  miles  round.     Under  this  charter  a  bye-law  was  made,  prohibiting  j,„^f|,g„ 
any  person  from  keeping  open  shop,  or  ofier  to  sale  within  that  district  fresh  from  i^Q^p 
meat  upon  the  Lord's  day  under  certain  penalties.     In  an  action  of  debt  for  ing  open 
the    penalty,  the  Court  held  it   legal,  and  that  it  bound  all  persons  ex-»hopoaa 
ercising   the   trade,    whether    members    of  the   Company  or    not.      For^"^«y '" 
if    the  Company  had  no  power  to  regulate  their  own  trade,  480  as  to  make '^*''*"®°'' 
laws  binding  on   persons  who  exercise  that  trade,    as   well  as  those  who 
were  not  members  of  the  Company  as  those  who  were,  the  consequence  would 
be,  that  the  beneficial  purpose  of  the  charter  would  be  entirely  frustrated,  and 
the  only  persons  injured  by  the  restraint,  would  be  the  members  themselves. 
See  1  Salk,  19*2;  Cowp.  !269;   1  T.  R.  575;  6  Co,  63.b,j  Hard.  66;  1  Bulst. 
1 1 ;  Hob.  222;  2  Vent.  33;  T.  Jones,  145. 

6.  Pierce  v.  Bartrum.  E.  T.   1775.  K.  B.  Cowp.  270. 

A  bye-law  by  the  mayor  and  common  council  of  Exeter,  that  ^'  no  butcher  Or  that  ao 
or  other  person,  should,  within  the  walls  of  the  said  city,  slaughter  any  beast,  butcher,  or 
under  pain  to  forfeit  certain  penahies  therein  specified."     The  objection  ^^^^^ 'gjf^ij 
this  bye-law  was,  because  it  included  persons  who  were  not  free  of  the  city^^j^^j^^  ^^^ 
without  any  custom  shown  to  warrant  it.     But  the  Court  said:  The  defendant  ^^^^  of  Ex 
is  an  inhabitant  pro  hoc  ince,  and  consequently,  is  bound  by  the  same  regula-eter,alaiigh 
tions  as  the  other  members  of  the  corporation.     The  defendant  is  subject  to  ter  any 
the  local  government  ot  the  corporation,  though  he  is  not  a  member  of  it;  and  ^^^^' 
1  think  it  a  reasonable  one,  and  therefore  it  shall  bind  the  inhabitants. 

7.  Mayor  OF  Oxford  V.  Wildgoose.  H.'T'  1689.  K.  B.  3  Lev.  293. 

The  city  of  Oxford  made  a  bye-law,  ^'  imposing  a  penalty  on  any  person  Bat  no  bye- 
who  shall  refuse  to  undertake  an  office  within  the  corporation."     On  aemur-law  can  be 
rer,  the  Court  safd:  The  bye-law  to  elect  aliquam  perscmam^  is  void,  for  there- 8*^®°®^^* 
by  they  might  elect  any  stranger  to  be  their  chamberlain,  for  it  ought  to  have  J-  J^^  J 
been,  if  any  citizen  or  burgess  shall  be  elected,  and  refuse,  he  shall  forfeit  \0l,  •  ^^  ^^  ^ 
to  the  mayor,  &c."*  which  is, 

4.  Jh  to  the  conslrucHoncf,  to  legislate 

!•  The  Butchers'  Company  v.  Bullock.  E.  T.  1803.  C.  P.  3  B.  &  P.    aliunde, 

434.  ^"d  with 

A  declaration  for  a  penalty  under  a  bye-law,  which,  after  reciting  the  P''o- ence* o 'the 
priety  of  keeping  the  Lord's  day  hoir ,    rda  ii^'d  that  do  person  exercising  the  political  ad 
mystery  of  a  butcher  within  the  liberties  of  the  city  of  London,  and  within  cer-  vantage  of 
tarn  limits  beyond,  should,  on  that  day,  keep  open  any  shop,  or  offer  for  sale  tbe  corpora 
any  flesh,  under  a  penalty,  to  be  regulated  according*  to  the  number  of  times  ''^"  itself, 
the  offence  had  been  committed.     The  bye-law  then  directed,  that  the  corpo-?.*"  '^^^.P**^ 
ration  should  sue  for  the  penalty  in  their  aggregate  capacity,  and  that  if  any  ^^    ^^^' 
member,  &c.  so  offending,  should  incur  any  such  forfeiture,  and  should  deny,  iyj^[^^ 
refuse,  or  neglect  to  pay,  <^c  the  aggregate  body  should  be  at  liberty  to  bring  imposed  a 
the  action  of  debt  in  any  of  the  King's  Courts  at  Westminster,  for  recovery  penalty » 
thereof;  the  declaration  then  alleged  a  breach,  request,  and  a  refusal,  andanddeclar 
neglect  to  pay  on  the  part  of  the  defendant.     No  demand  of  the  penalty  hav- ®^  **"*•  ^"^ 
ing  been  proved  at  the  trial,  and  this  being  relied  on  by  the  defendant  as  n)A-|f^^*Qy  J^q 
terial,  the  plaintiffs  had  a  verdict,  reserving  liberty  to  the  defendant  to  move  to  ^^^  ^ 
enter  a  nonsuit.     On  a  rule  nisi  for  that  purpose,  Rooke,  J.  differed  in  opinion  <*  ahoald  de 
froin  the  rest  of  the  Court,  who  said:  In  explaining  the  intention  of  the  fram-ny»  or  re 
ers  of  a  bye-law  to  be  collected  from  their  words,  it  is  right  to  attach  to  themfn««»o' 
the  sense  in  which  they  are  usually  understood  in  common  parlance;    and  in  n««*«^*J^ 
so  doing  we  find  no  ambiguity  in  the  clause  relied  on  by  the  defendant.  Gram-jJ^y^j^  iJ 
mat.cal  construction  renders  these- words  distinct  in  their  consequences;   and  three  jodg 
as  it  is  admitted,  that  in  the  absence  of  the  clause  no  demand  would  have  been  es  ng&inst 
necessary  in  order  to  ground  an  action,  we  see  no  reason  why  terms  involv-one,thdtno 

*  So  a  bye-law  by  the  homage  or  tenants  of  a  manor  doe^  nqt  extend  to  persons  who  do 
not  hold  of  th3  manor;  S2e  1  Roll.  Abr,  366;  Sav.  74;  Cartb.  179;  1  Salk.  193. 
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previous  de  ing  a  doubt  should  be  taken  to  raise  a  presuni{ition  that  parties  who  may  b« 
toaod  WM  gupposed  to  have  been  ignorant  of  the  rules  of  law  intended  to  restrain  their 
^"'^y*  own  rights.  We  think  it  an  inconsiderable  objection,  that  the  inconvenience 
might  arise  from  the  cr»mmencement ,  of  an  action  for  a  trifling  sum  without 
notice.  Our  only  difficulty  is,  that  if  our  view  of  the  case  is  correct,  the  whole 
clause  will  be  rendered  a  nullity;  but  we  think  that  is  sufficiently  answered 
by  the  supposition  that  the  corporation  were  not  unaware  of  the  legal  rights, 
or,  at  all  events,  that  they  intended  to  enact  rules  for  the  direction  oftheir  suc- 
cessors. Rooke,  J.,  In  delivering  his  opinion,  said:  If  I  considered  these 
words  aS  equivocal  in  their  meaning,  which  I  feel  no  hesitation  in  denying,  I 
should  be  much  inclined  to  adopt  the  interpretation  which,  the  declaration  in- 
I  '^^^  ]  dicates,  had  been  iblUiwed  by  the  plaintiffs.  The  bye-law  is  not  conflned  in 
its  operation  to  the  act  of  selling  meat,  but  holds  it  equally  an  onence  to  keep 
an  open  shop,  therefore  extending  to  cases  which  may  appear  penal  m  the 
first  instance,  but  which  may  be  explained;  beside,  the  penalty  for  which  the 
action  is  to  be  brought  is  less  than  the  mere  expcnce  of  a  writ;  it  iaalso  ^ow- 
ed by  both  sides,  that'tho  omission  of  this  clause  would  have  rendered  the  de- 
fendant liable  to  an  action  under  nil  circumstances;  when,  therefore,  I  am 
called  on  to  give  efVect  to,  or  to  nullify  a  bye-law,  I  must  express  my  decided 
opinion  that  the  word  "  neglect,"  either  implies  the  necessity  of  a  previous 
*'  denial,"  or  "  refusal,"  on  request,  or  intends  a  "  neglect"  under  peculiar 
circumstances.  I  think  I  am  borne  out  in  this  position  by  the  consideration 
that  its  adoption  will  give  effeot  to  all  the  words  of  the  clause,  without  render- 
ing any  of  them  null,  and  without  straining  the  application  of  some  to  give  an 
apparent  meaning  to  the  rest;  for  a  man  may  neglect  to  pay  after  acceding  to 
the  demand,  and  promising  to  send  the  money.  Further,  it  seems  improbable 
that  a  party  should  be  required  to  volunteer  the  payment  of  the  penalty. as 
soon  as  it  has  been  incurred.  Again,  no  advantage  would  accrue  to  the  cor^ 
poration  by  the  expense  of  legal  proceedings.  I,  therefore,  feel  satisfied  in 
saying,  that  a  nonsuit  should  be  entered.  Rule  discharged. 
,  2.  Rex  v.  Ashwelt..  H.  T.  1810.  K,  B.  12  East,  ^. 

after  *ta  ®^  ^  charter  of  Henry  VI.  the  corporation  of  Nottingham  were  incorpo- 

rina'a  bye-  *'*^®^  V  ^^®  name  of  the  mayor  and  burgesses  of,  &c.  The  same  charter  con- 
law,  which  furred  on  them  the  right  of  electing  an  alderman  from  themselves.  It  appear- 
after  nam  ed  that  afterwards  the  then  mayor  and  burgesses  duly  made  a  ccrtun  reason- 
ing several  able  btfC'lato  not  then  extant  in  writings  whereby  it  was  ordained,  that  on  a  va- 
offioem  of  a  QQQ^y  in  the  office  of  aldonnan,  the  mayor  and  certain  of  the  burgesses  of  the 
siirnated  *^*^  town,  viz.  the  recorder,  aldermen,  coroners,  common -council  men,  and 
them  HA  auch  of  the  burgesses  as  had  served,  or  did  server  the  office  of  chamberlain  or 
••The  Live  sheriff  of  the  said  Town,"  and  called  tRe  Irtrcry  or  Clothing  BttrgesseSj  for  the 
ry  or  Cloth  time  being,  or  so  many  of  them  as  should  be  duly  assembled  together  for  that 
ing  Burgess  purpose,  whereof  the  mayor  for  (he  time  being  to  be  one,  or  the  major  part  of 
ho'lden^to  ^^^^  ^Y  themselves,  and  without  the  concurrence  of  the  rest  of  the  burgesses, 
show  snffi  should  for  ever  thereafter  elect  another  burgess  from  the  other  burgesses  of 
cicnily  that  the  said  town  to  be  one  of  the  aldermen  in  the  place  of,  Sfc.  This  bye-law 
all  ihoso  was  set  forth  in  a  plea  by  defendant,  who  had  been  elected  in  conformity  with 
PJ'®^*®""'^  it,  and  against  whom  an  information  in  the  nature  of  a  quo  watranto  had  been 
vrrebur  ^*®^*  ^  verdiCt  had  been  found  for  defendant.  A  rule  entering  judgment 
ffesMCM  as  ^^  ouster  against  him  had  been  since  obtained,  on  the  ground  that  the  plea 
iacorpora  ought  to  have  shown  the  manner  in  which  certain  officers,  and  particularly  the 
ted  by  the  chamberlain  mentioned  in  the  bye-law,  were  appointed  that  they  might  all  ap- 
cliartcr,  to  pear  to  be  corporate  officers  The  Court,  however,  discharged  the  rule,  ob- 
bo  law  ^^^^"'^S-  it  appears  that  all  the  officers  named  in  the  bye-law  were  known  ofii- 
hadre^r  ^®^^  of  the  corporation  at  the  time.  They  are  mentioned  as  officers  of  the 
once.  town,  who  were  called  "  the  Livery  or  Clothing  Burgesses,"  which  sufficient- 

ly shows  them  to  be  hurgesscsy  who  are  to  be  incorporated  by  the  charter. 
770  ]       3.  Mayor  OP  Wobkinch.im  v.  Johnson.  T.  T.  1736.  K.  B.  Ca.  Temp. 

Hard.  284. 
There  wnn  a  bvo-lavv  in  i\m  corporation,  that  every  inhabitant  who  was 
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chosen  a  burgess,  and  refused  to  serve,  should  forfeit  40«.     In  debl  f^r  the  pe-  A  bye-law 
nahy ,  it  appeared  that  the  defendant,  being  a  secondary  burgess,  was  elected  f"°^^^  * 
to  a  capital  burgess,  and  refused;  that  the  corporation  consisted  of  a  mayor,  Tk  ^faTiy 
capital  burgesses,  and  secondary  burgesses;  and  that  the  charter  of  incorpo-^f  „!  ^ 
ration  expressed,  that  if  the  capital  burgesses  died^they  were  to  be  chosen  out  hubitani 
of  the  secondary  burgesses;  and  if  they  died,  they  were  to  be  chosen  out  of  thechoMa  to 
inhabitants.     The  question  was,  whether  the  bye  law  extended  to  a  secondary  ^^*  ^' 
burgess?     Per  Ctir.     As  the  bye-law  inflicts  no  penalty  for  a  refusal  by  a  ca- J  ^"^^* 
pital  burgess,  it  is  impossible  that  we  can  extend  the  term  whabiiani  to  a  c&pi"^^  i,^,. 
tal  6t{rgie99.— Judgment  for  defendant.  Uw  eoold 

5th.  .As  teethe  mode  of  et^orcing obedience  to.  ntt  be  con 

(«  1)  By  action.  itnwdto  tx 

(A  2)   WkfnmaintainabU.  I*"l2*   . 

If  no  penalty  be  annexed  to  the  breach  of  a  bye-law,  no  action  canbamaiii-||^L-^^^'^* 
tained  for  a  disobedience  thereto;  See  Ca.  Temp.  Hard.  !284.  '"* 

(6  2)  Form  of. 
Barbsrs'  Compant  of  London  v.  Pilsen.  £.  T.  1679.  K.  B.  2  Ler.  S5d.  AsMiaptit 
Assumpsit  for  20/.  forfeited  under  a  bye^aw,  for  not  serving  the  office  of ^'^  filr"-^ 
steward,  as  directed  bye-law.     On  depiurrer  on  the  ground  that  this  action  did  JJ  «  »** 
not  lie  for  money  forfeited  by  a  bye-law,  the  Court  over-ruled  the  objection,  bye-law.* 
and  plaintiff  had  judgment. 

(c  2)  By  whom  hrouglti. 
1  Rollings  t.  Hunoerford.   E.  T.  17  J6.  K  B.  I  Wils.  236.  cited. 
This  was  an  action  of  debt,  brought  by  the  chamberlain  of  Bristol,  for  the  Aetieas  to 
recovery  of  a  penalty  of  200/.,  imposed  by  a  bye-law  on  every  man  who  should  receverpea 
b«  chosen  a  conmion-councilman,  and  should  not  appear  within  a  certain  time,  ^^^m^^?^ 
and  take  the  office  upon  him.     On  behalf  of  the  defendant  it  was  argued,  that  J^T  IJ 
the  chamberlain  was  a  stranger  to  the  corporation,  that  he  was  a  stranger  to^,^^^  ^f 
the  right,  and  therefore  a  stranger  to  the  remedy,  for  that  right  was  in  the  cor- bye-laws 
poration.     But  the  Court  held  that  the  action  was  well  brought,  and  that  theerenmialJy 
chamberUnn  necessarily  meant  the  treasurer  of  the  corporation;  that  he  was  not  breagbt  in 
a  stranger,  but  part  of  the  corporation;  and  therefore  the  Court  would  t>*®  *^*.£f  "If.  f 
notice  of  the  relation  between  them.     See  1  Burr.  236.  6  Co.  63.  offiaJ. 

2.  Thb  Master,  Wardens,  and  Commonalty  of  Felt-makers  v.  Davs, 

M.  T.  1797.  C.  P.   I  B.  &  P.  98. 
The  1st  count  of  the  declaration  in  this  case,  afler  setting  out  the  charter  And  where 
of  incorporation,  which,  among  other  things,  directed  that  the  wardens  should  J.**^*^^ 
be  elected  out  of  the  assistants,  stated  that  a  fine  had  been  imposed,  by  a  ^y®"2lI?^i!!j/L 
law,  on  every  member  refusing  to  take  on  himself  the  office  of  renter-Warden,  ^  ^^  ^ 
to  be  paid  to  the  master  and  wardens  for  the  time  being,  far  the  use  of  the  the  maiter 
master,  wardens,  and  company;  and  that  the  defendant  became  a  member  of  and  war 
the  said  Company,  and  was  elected  assistant;  and  thoush  elected  renter-war- deae  of  the 
den,  had  refused  to  take  on  himself  that  office.     The  2d  count  stated,  that  the  ^^f^  • 
defendant,  so  beinff  a  member  of  the  said  Company,  ^c,  afterwards,  &c.  ^"^'of  i^* 
indebted  to  the  said  master,  wardens,  and  commonalty,  of  the  art,   4rc.  afore-  master, 

said,  in  the  sum  of  other ,  which  he,  as  such  member,  &c.  had  forfeited  wardens, 

to  the  said  master  and  wardens  of  the  said  Company,  for  the  use  of  the  said  and  compa 
society,  Sfc,  Stc.     The  defendant  demurred,  and  assigned  for  cause,  that  the  nj»  jj  w*« 
ground  of  tbe  said  supposed  forfeiture  was  not  set  forth;  that  the  said  suppos-  ^^at Si 
ed  forfeiture  was  said  to  have  been  incurred  to  the  master  and  wardens  of  the  ^^^gigg  and 
Company,  for  the  use  of  the  aggregate  body;  whereas  the  master  and  war^ wardeni  on 
dens  had  not  sued;  that  the  bye-law  relied  on  was  not  stated  to  have  beenly  eonld 
made  according  to  the  form  of  the  statute  in  such  cases  made  and  provided;  "•  f®^  *** 
and  that  no  title  whatever  is  shown  in  the  said  plaintifis  to  the  said  supposed  P«™*7- 
forfeiture;  and  that  the  said  count  was  too  general,  and  not  framed  with  suffi- 
cient eertainty,  so  that  the  said  defendant  could  not  discover  the  cause  of  ac- 
tion, in  order  to  defend  himself.     Eyre,  C.  J.   said:  We  arc  called  on  to  say 
♦  Or  en  nclion  of  debt  may  be  sustained,  if  there  bo  no  specific  mode  of  recovery  stated; 
see  2  Lntw.  252;  1  Roll.  Abr.  306. 
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wh(  ther,  without  inquiring  into  the  validity  and  tenability  of  the  bye-law  and 
the  orfeiture  incurred  under  it,  the  plaintiffs  have  placed  on  the  record  suffi- 
cient to  show  themselves  entitled  to  sue  on  the  enactments  of  that  bye-law, 
provided  it  were  well  founded.  The  corporation  in  question  has  passed  a  law 
inflicting  penalties  under  certain  circumstances,  and  has  provided  that  such 
penalties  shall  be- recovered  for  the  use  of  the  general  body,  by  a  definite 
portion  of  the  corporation;  this  law,  supposing  it  good,  is  express,  and  the 
corporation  cannot  quarrel  with  its  terms.  It  is  not  the  Mfish  of  the  Court  to 
crowd  the  record  with  superfluous  matter,  but  this  count  seems  altogether  de- 
fective in  substance. — Judgment  for  defendant. 
I  772  1  3.  BoDWic  V.  Fennell.  M.  T.   1748.  K.  B.  1  Wils.  233. 

^•reaiiir  The  penalty  of  4/ ,  for  the  breach  of  a  bye-law  of  the  town  of  Devizes 
mtre  Btrair  ^^^  given  to  any  person  who  should  sue  for  the  same.  The  action  was 
JLJJJ^^  browght  in  the  borough  court.  The  defendant  there  demurred,  and  the  judg- 
maintain  ment  was  given  for  the  plaintiff.  A  writ  of  error  was  brought  in  the  King  s 
■Qoh  aa  ac  Bench;  and  that  Court,  alter  much  deliberation,  reversed  the  judgment,  on 
ti#D.  the  principle  that  the  corporation  could  not  give  the  action  to  a  stranger,  but 

must  either  sue  for  the  penalty  in  their  own  name,  or  in  the  name  of  some  par- 
ticular ofllicer,  as  their  chamberlain  or  treasurer. 

4.  ToTTERDBLL  V.  Gf.AZBT.  T.  T.   1765.  K.  B.  2  Wils.  266. 
Beoaose  it       jj^  ^^  action  of  debt  for  a  penalty  upon  a  bye-law,  the  declaration  set  out, 
^achXc^^**  the  city  of  Bath  is  a  corporation,  and  stated  the  charter  and  power  #to 
IB  aetion.*  make  bye-laws.     That  there  had  been  a  guild  and  company  of  tayiors  free  of 
the  cky,  and  two  masters  for  the  government  thereof,  and  a  custom  ttme  out  of 
mind  in  that  city,  that  no  person  whatever  should  exercise  the  trade  of  a  tay- 
lot  within  thst  city;  and  that  a  bye-law  had  been  made  by  tbe  mayor,  alder- 
men, and  commons  of  the  city  of  Bath  (of  the  better  preserving  the  said  cus- 
tom, which  gives  a  penalty  of  39. 4d  per  day,  against  any  one  exercising  the 
trade,  not  being  free  thereof,  to  be  levied  by  distress,  or  recovered  by  action  of 
debt  by  the  masters  of  the  said  company,  for  the  time  being,  for  the  use  of  the 
the  poor  of  the  company  of  tayiors.     That  the  defendant  not  being  a  free- 
man, had  exercised  the  trade  of  a  tay lor  there,  &c.     Upon  nildebtt  pleaded 
there  was  a  verdict  for  the  defendant.     On  a  motion  for  a  new  trial,  the  coun- 
sel for  the  defendant  urged,  that  upon  the  face  of  the  record  the  bye-law  was 
a  bad  one;  and  if  the  plaintiff  had  a  verdict,  he  could  not  have  judgment,  for 
these  tayiors  arc  not  the  corporation  of  Bath,  and  therefore  the  bye-law  is  ill, 
in  giving  the  action  to  the  masters  of  the  Taylors'  Company  for  the  time  be- 
ing, who  are  strangers  to  the  corporation  of  Bath;  the  bye-law  ought  to  have 
given  the  action  to  the  corporation  of  Bath;  for,  to  give  it  to  any  body  else,  is 
like  assigning  a  chose  in  action,  which  the  policy  of  the  law  will  not  endure. 
And  upon  this  objection  a  new  trial  was  denied  by  the  Court. 

(d  2)  In  what  Court. 
1.  Wood  V.  THE  Ma\or  of  London    M.T.   1701.  Error.   1   Saik.  398;  & 

C.  12  Mod.  669. 
The  forfeit  Writ  of  Error,  brought  on  an  action  in  the  Mayor's  Court,  against  Wood, 
"r*??^*  C®  for  400/.  as  a  forfeiture,  for  that  he,  being  duly  chosen  sheriff,  did  not  serve, 
^Jj.j^y^ig  or  otherwise  discharge  himself  by  fining,  &c.  Ptr  Cur.  The  question  is, 
breach  of  a  ^.*^6***^r  this  action  be  well  brought  in  the  Mayor's  Court  for  the  penahy  in- 
byelaw  Aicted  by  the  bye-law?  All  corporations  as  su^h  have  power  to  make  byc- 
cannot  be  laws,  and  the  penalty  of  bye-laws  may  go  to  the  corporation;  though,  where 
recovered    a  corporation  claims  a  franchise,   it  shall  not  be  judge  or  jury  in  a  dispute  a- 

DoraUon^'  ^^^^  '*'  ^^^  *''"®  ^^^^^  P^*"^  *^'  ^^^^  ^^^  ^^^^  *^  ^^^^  heSore  the  lord  mayor 
coarto,  if  ^^^  aldermen,  and  the  action  brought  in  the  name  of  the  mavor  and  common- 
the  mem  ^'^X  5  and  that  very  man,  who  is  head  of  the  city,  and  without  whom  the  city 
beri  of  the  ♦But  (hoogb  the  action  cannot  be  given  to  a  mere  stranger,  it  is  not  ab«olnlely  neee«a. 
court  bt  in  ry  that  the  penalty  should  be  given  to  the  cprpoiotion;  it  may  he,  and  frequently  u,  given 
terested  in  to  the  persons  who  shall  give  information  of  the  breach,  and  to  the  poor  ia  different  pre- 
the  penal  portions;  see  Ca.  Temp.  Hard.  406;  Sayer,  254;  sometimes  part  is  given  to  the  informer^ 
ty;  part  to  the  poor,  and  a  part  not  expressly  appropriated,  in  which  case,  the  latter  belongs  t» 

the  corporation;  see  3  Barr.  1818. 
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has  no  ability  or  capacity  to  sue,  is  the  very  person  before  vrbom  the  action  is 
brought;  and  this  cannot  be  by  the  rules  of  any  law  whatsoever;  forj  it  is 
against  all  laws,  that  the  same  person  should  be  party  and  judge  in  the  same 
cause*  Now  the  pleas  are  virtually  held  before  tho  mayor  and  aldermen, 
though,  in  fact,  the  recorder  acts,  and  is  as  deputy;  and  the  steward  of  a 
court,  who  has  a  deputy,  cannot  sue  in  the  court  before  his  deputy;  and  a  de- 
puty acts,  and  of  right  ought  to  act,  in  the  name  of  his  principal.  The  judg- 
ment  must  be  therelbre  leversed. 

2.  Harris  v.  Wakemax.  M.  T.  1755.  K.  B,  Sayer  254. 

On  a  writ  of  error  and  judgment  given  in  an  action  of  debt,  brought  in  the  court  Unless  it 
of  the  mayor  of  Worcester,  it  appeared  that  the  plaintiff  below   alleged,  in  his^^.j®®" 
declaration,  that  he  was  chamberlain  of  the  city  of  W,;  that,  by  a  custom  of^iJ^^^g^^  ^ 
that  city  no  person,  not  being  a  freeman,  ou^fht  to  sell  or  put  to  sale,  by  retail,  custom  to 
any  goods  within  the  said  city,  or  the  liberties  or  suburbs  thereof;  4hat,  by  |he  cootra 
another  custom,  the   corporation  had  a  power  to  tnake  bye-laws;  that  a  bye-r7> 
law  was  made,  by  which  a  penalty  of  4/.  was  imposed  on  every  person,  not  be- 
ing  a  freeman,  who  should  show,  sell,  or  put  to  sale,  any  goods  by  retail,  or 
keep  a  shop  for  the  showing,  selling,  or  putting  to  sale  of  goods  by  retail  with- 
in the  city  or  the  liberties  or  suburlts,  to  be  recovered  in  an  action  of  debt, 
brought  in  the  Mayor's  Court,  in  the  name  of  the  chamberlain;  it  also  appear- 
ed, that  issue  was  joined  in  a  plea  of  ni7  debct^  and  that  there  was  a  verdict  and 
judgment  for  the  plaintiff;  it  appeared  likewise,  from  a  bill  of  exceptions,  that 
the  jurors  were  freemen,  that  the  judges   were  members  of  the  corpora- 
tion, and  that  the  objections  made  at  the  trial  on  these  accounts  were  overrul- 
ed, on  the  ground,  that  the   prosecution  of  such   a  suit   in  the  Mayor's 
Court  was  authorised  by  the  custom.     The  judgment,  afler  great  considera- 
tion, was  affirnocdy  the   Court   declaring  that  the  exceptions  were  properly 
overruled. 

3.  Hesketh  v.  Bradoock.  H.  T.  1766.  K.  B.  3  Burr.  1847. 

This  was  an  action  of  debt  for  the  penalty  of  a  bye-law,  which  the  defend- For  thecir 
ant  was  supposed  to  have  incurred  by  keeping  a  shop  within  the  city  of  ches-  cnajstanc* 
ter,  not  being  a  freeman.     The  action  was  brought  in  the  Portmote  Court,  ?     •1g^^*' 
which  is  holden  before  the  mayor;  and  was  prosecuted  by  the  plaintiH's,  as^u^e^jjn- 
treasurers  of  the  city.     The  declaration  stated  a  custom  in  the  city  of  Chester^  that  snch 
^'  that  no  person  who  is  not  a  freeman  could  keep  any  shop,  or  expose  goods  to  toit  shall  b« 
sale  by  retail,  within  the  said  city,  excepting  at  fairs."     And  then  the  bye-law  [  774  ] 
was  set  forth:  which  ordained,  "that  no  person  who  was  not  free  of  the  city  prosecnted 
should  sell  goods  by  retail,  or  keep  any  shop  for  a  retail  sale,  within  fhe  said  *"  ^°®  ^*^' 
city,   excepting  at  fairs,  upon  pain  of  forfeiting  51.  for  every  offence."     The  ^^^^ig  ©f 
penalty  is  directed  by  the  bye-law  to  be  recovered  by  action  of  debt,  to  be  no  avail, 
prosecuted  in  the  name  of  tho  treasurers  of  the  city,  in  the  Portmote  Court  to  the  claase 
be  holden  before  the  mayor:  and  one-third  of  the   penahies   (deducting  the  in  it«elf  bo 
costs)  is  allotted  to  the  |K>or  prisoners  in  the  North-gate  gaol  of  that  city;  an-i»«  ino«a*« 
other  third,  to  the  person  who  should  first  give  information  of  the  ofience;  and 
the  remaining  third  is  left  undisposed  of     The  declaration  then  charges,  that 
the  defendant  had  kept  an  open  shop  in  the  city,  not  being  free,  in  violation  of 
the  custom  and  bye-law  aforesaid;  and,  therefore,  the  plaintiffs,  being  treas- 
urers of  the  city,  demanded  his  penalty.     To  thb  declaration  the  defendant 
pleaded  nil  debet:  and  issue  being  joined  thereupon,  a  venire  was  awarded  to 
the  sheriffs  of  the  city,  to  retucn  a  jury  of  twelve  free  and  laivful  men  of  the 
city.     When  the  jury  were  returned,  the  defendant  challenged  the  array;  be- 
cause the  sheriffs  were  citi2ens  and  freemen.     The  plaintiffs  demurred  to  the 
challenge;  the  defendant  joined  in  demurrer;  and  the  Court  gave  judgment 
"that  the  challenge  to  the  array  be  allowed."     The   defendant  then  challen- 
ged the  polls  of  the  jury,  because  they  were  all  of  them  freemen.     And  this 
challenge  was  disallowed;  and  a  verdict  and  judgment  were  given  for  the  plain- 
tiffs      Upon  this  judgment  the  defendant  brought  a  writ  of  error  in  the  Court 
of  Pleas  for  the  county  palatine;  and  there  judgment  of  the  Portmote  Court 
iras  reversed.     And,  upon  this  judgment  of  reversal,  the  present  writ  of  errpr 
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was  brought  in  ihis  court.  The  errors  for  which  the  judgment  was  reversed 
in  the  county  palatine  court  were,  because"  the  two  shcriflfs  who  returned  the 
jury,  and  the  jurors  themselves,  were  freemen  of  the  city,  and  (as  such)  were 
interested  in  the  matters  to  be  tried;  and,  therefore,  that  the  challenges  w^ere 
erroneously  overruled.  In  answer  to  this  objection,  it  was  argued  for  the 
plaintiffs,  "  that  neither  the  sheri  fs  nor  jurors  were  interested  at  all  in  the  pre- 
sent suit."  It  was  admitted,  "  that  whore  a  corporation  are  parties  to  the  suit, 
or  immediately  interested  in  the  very  issue  in  question,  no  freeman  can  be  ei- 
ther a  juror  or  a  witness."  Se.  Litt.  1 57;  3  Keb.  12,  295.  But  it  was  said 
that,  in  this  case,  the  corporation  are  no  parties  to  the  action,  nor  any  way 
concerned  in  the  point  in  issue.  That  the  suit  is  by  the  treasurers  in  their 
separate  capacity;  and,  whatever  be  the  event  of  it,  the  corporation  can  nei- 
ther pay  nor  recover  any  costs.  That  in  this  action  the  object  of  litigation  is 
merely  the  penalty  of  the  bye-law;  and,  in  that  penalty,  the  corporation  have 
no  share  or  interest. 

Per  Cur,  We  are  all  very  clearly  of  opinion,  that  in  this  case,  neither  the 
sheriffsnor  jury  were  competent;  and  therefore  the  challenge  was  improperly 
overruled  at  the  Portniotc  Court.  There  is  no  principle  in  the  law  more  set- 
tled than  this — That  any  degree,  even  the  smallest  degree,  of  interest  in  the 
question  depending  is  a  decisive  objection  to  a  witness,  and  much  more  to  a 
juror,  or  to  the  ofRccr  by  whom  the  jury  is  returned.  The  law  has  so  watch- 
ful an  eye  to  the  pure  and  unbiassed  administration  of  justice,  that  ii  will  never 
trust  the  passions  of  mankind  in  the  decision  of  any  matter  of  right.  If,  there- 
[  775  1  fore,  the  sheriff,  a  juror,  or  a  witness,  be  in  any  sort  interested  in  the  matter 
to  be  tried,  the  law  considers  him  as  under  an  influence  which  may  warp  his 
integrity,  or  pervert  his  judgment;  and  therefore  will  not  trust  him.  The  mi- 
nuteness of  the  interest  would  not  relax  the  objection.  For,  the  degrees,  of 
influence  cannot  be  measured;  no  line  can  be  drawn,  but  that  of  a  total  exclu- 
Bion  of  all  degrees  whatsoever.  In  the  present  case,  every  member  of  the  cor- 
poration was  evidently  interested  in  the  very  issue  to  be  tried.  For,  the  cus- 
tom, *'  to  exclude  all  strangers  from  trading  in  the  city,"  is  the  main  foundation 
of  the  action:  it  is  the  only  ground  upon  which  such  a  bye-law  could,  in  any 
case  be  valid.  For,  a  bye-law  "  to  exclude,"  without  a  custom  to  support  it, 
would  be  void,  as  an  illegal  restraint  upon  the  common  right  of  (he  subject. 
It  was,  therefore,  necessary  for  the  plaintiffs  to  allege  this  custom  in  their  de- 
claration. And  the  defendant's  plea  of"  nil  dehrV^  puts  the  whole  declaration 
IB  issiie.  Upon  that  is.sue,  the  plaintiffs  must  pro^c  the  ciistom  '^  to  exclude,'^ 
as  well  as  the  bye-law;  and  the  jury  must  form  their  verdict  upon  the  whole. 
For,  all  the  facts  alleged  must  concur,  to  prove  the  defendant  indebted  to  the 
plaintilfs.  If  there  was  no  such  custom,  the  bye-law  was  a  nulity;;  and.  con- 
sequently, the  defendant  could  not  owe  the  penalty.  So  that  here  every  free- 
man was  interested  in  the  very  issue  to  be  tri^d.  They  may,  indeed,  have  no 
share  in  the  penalty  itself;  but  they  are  interested  in  the  facts  on  which  the 
penalty  depends.  The  exclusion  ol  foreigners  is  a  monopoly  to  the  freemen 
themselves.  The  enforcing  of  this  exclusion,  by  bye-laws  and  penalties,  is  se- 
curing that  monopoly.  And,  in  this  action,  the  very  freemen  who  were  to  gain 
hy  securing  this  monopoly  were  the  jury  to  determine  it.  Therefore,  every 
freeman  had  an  interest  and  bias  in  the  matter  of  the  issue  to  be  tried  in  this 
cause.  It  is  no  answer  to  the  objection  to  say  *Mhat  they  were  to  have  no 
part  of  the  penalty;"  for  still  they  had  a  bias  upon  them  in  relation  to  the  ques- 
tion to  be  tried.  Whatever  the  action  may  be,  if  a  juror  be  interested  in  any 
of  the  matters  in  issue,  he  is  unfit  to  try  them.  The  incapacity  arises  from  his 
bias  in  the  particular  facts  he  is  to  try;  and  whatever  be  the  facts  which  that 
bias  touches,  he  is  incapable  of  trying  those  facts.  In  the  case  of  Day  v.  Sav- 
edge,  in  Hobart,  87.  the  suit  was  an  action  of  trespass  between  two  private 
persons.  But  an  issue  being  taken  upon  a  custom  in  London,  "  for  every  free- 
man to  be  discharged  of  warfege,"  the  Court  would  not  su'er  this  custom  to 
be  proved  by  the  recorder;  and,  on  that  occasion,  they  held  that  "  where  the 
iastie  concerns  a  corporation,  though  they  be  not  directly  parties  to  the  suit,  if 
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thej  are  lo  make  the  pannel,  or  any  of  their  body  are  to  go  upon  the  jury,  it  [b 
a  cause  of  challenge."  But  if  corporations  were  to  try  their  own  suits  against 
strangers,  illrpon  a  bye-law  ^'  for  excluding  all  traders  but  theniBelves,"  there 
would  be  an  end  of  the  distinction  which  has  long  been  established,  '^  that  a 
bye-law  which  lays  this  restraint  upon  trade  is  void,  unless  there  be  a  custom  to 
support  it."  If  the  custom  be  a  necessary  foundation  for  supporting  such  a 
bye-law  it  is  necessary  to  prove  it.  But  if  the  freemen  themselves  might  de- 
termine upon  it,  they  would  not  be  very  exact  in  that  proof;  and  bye^laws 
themselves,  without  any  such  custom,  would  soon  have  an  equal  effect.  Had 
thjs  bye-law  been  general  without  limiting  the  action  to  the  treasurers,  or  to 
their  own  court,  they  might  then  have  tried  it  in  a  superior  court,  and  the  whole  [  776  | 
would  have  come  to  a  proper  decision;  therefore  we  are  all  of  opinion,  that  the 
judgment  of  the  Court  of  great  sessions,  reserving  the  judgment  of  the  Port- 
mojte  Court,  ought  to  bo  amrnied. 

{£  2)  General  requmies  to  the  pleadings, 

•Company  of  Felt-makers  v.  Davis.  M.  T.  1797.  Cf.  P.  1.  B.  &  P.  9ff. 

The  first  count  in  the  declaration  in  this  case  set  out  the  charter  of  incorpo-  A  corpora 
ration,  enabling  the  master,  wardens,  and  company,  to  make  bye-laws,  and  di-  ^'^  f*'*'  ^ 
recting  that  the  wardens  should  be  chosen  from  the  number  of  assistants;  and  ^'"^i'b^^ 
stated  that,  the  company  so  constituted  passed  a  bye-law,  by  which  a  fine  was  |^  bye-law 
imposed  on  any  member  of  the  company  who  should  refuse  to  assume  the  of-  mast  he  de 
fice  of  renter-warden  after  being  elected  thereto  pursuant  te  the  charter;  and  dared  ape 
-that  the  defendant  took  on  himself  the  office  of  assistant,  and  being  afterwards  i^Hy  ^^ 
elected  renter-warden,  refused  to  serve  that  office.     The  second  count  stated  *°^^^^y^' 
that  the  defendant  being  so  a  member,  &c.  was  indebted  to  the  said  ma^er,  ^^* 
wardens,  and  commonalty,  of  the  art  and  mystery,  &c.  in  a  certain  sum,  to  wit, 
&C.  which  he,  as  such  membef,  &,c.  had  forfeited  to  the  said  master  and  war- 
dens of  the  said  company  ^r  the  use  of  the  society,  under  and  by  virtue  of  a 
certain  bye-law,  &c.  &c.     The  defendant  demurred  to  the  first  count,  and  as- 
signed for  cause,  that  the  plaintifls  had  not  in  the  second  count  set  forth  the  . 
the  ground  on  which  the  supposed  forfeiture  was  incurred  bv  the  defendant, 
and  that  no  authority  "by  custom  or  otherwise,  was  set  out,  empowering  the 
Company  to  make  any  bye-law  to  create  a  forfeiture;  and  that  the  said  bye- 
law  was  not  stated  to  have  been  ratified  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  that  the  declaration  was  otherwise  too  gen- 
eral    Eyre.  C.  J.,  said:  though  the  power  of  making  bye-laws  is  incident  to 
the  nature  of  a  corporation ,  it  is  necessary  that  in  suinc  on  any  law  made  in 
pursuance  of  that  power,  the  nature  and  terms  of  it  should  be  exhibited  to  the 
court.     From  the  count  before  us,  it  is  impossible  to  identify  the  bye-law  under 
which  the  forfeiture  is  alleged  to  have  accrued  with  that  set  out  in  the  first 
count;  I  am  no  advocate  for  crowding  the  record  with  superfluous  matter,  but 
it  fleexBs  to  me  that  the  omissions  in  question  constitute  an  essential  objection. 
Judgment  for  defendant. 

(a  ^)  By  diatress. 
1.  Lambert  v,  Thornton.  T.  T.  1696.  K.  B.   1  Ld.  Raym.  92. 

Trespass  for  taking  and  impounding  a  gelding.     The  defendant  justifies.  Although 
that  T.  P>.  was  seized  of  the  maiior  of  P.  in  fee,  and  that  there  was  a  custom  tho  penalty 
within  the  mancM',  that  the  homage  sworn  at  the  court-baron  should  make  bye-  t  '^'77  *) 
laws,  &c.;  then  he  dbows,  that  the  homage  at  the  court  held  before  the  stew-  of  ^  ^y®' 

ard,  made  a  bye-law,  that inhabitants  within  the  manor  should  he  chosen  J* ^  ™Y 

annually  by  the  homage  to  the  field-reeves  within  the  manor;  and,  that  if  any  alttreM,  vet 
inhabitant  chosen  by  be  homage  to  serve  as  field-reeve  should  refuse  to  serve,  it  must  be 
he  fh'>uld  forfeit  10/,,  which  should  be  levied  by  distress;  and  then  he  shows  authorised 
that  the  plaintiff  was  elected,  &c.,  and  refused  to  serve,  &c  ,   by  which  the  hy  cos 
fine  of  10/.,  &c.,  and  that  the  defendant  as  bailiff,  &c.   took  the  gelding  as  a 
distress,  &.c.     The  plaintifiT  replias,  de  injuria  sua  propria  absque  tali  cawa; 

*  And  state  the  time  when  it  was  mnde.  the*psrtie8  by  whom  it  was  made,  their  saihorityjto 
make  it,  the  costora  on  which  it  isfonnded,  the  bye-law  itself,  and  the  breach  of  it  by  the 
defeodaDt;  seo  Hat  55;  Hob.  211;  1  Stra.  539. 
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torn.*  Bat  verdict,  upon  issue  joined,  for  the  defendant.  And  motion  was  made  in  arrest 
in  justify  ^f  judgment,  that  the  defendant  had  not  prescribed  to  levy  the  penalty  by  di»- 
trMs*  i''fa  ^^^^  ^^^  '^  ^^  argued  several  times,  but  afterwards  it  was  adjudged,  that 
not  necesMtt  was  well  enough;  because  the  prescription  being  for  the  bye-law,  and  the 
ry  to  pre  bye-law  itself  ordaining  a  distress,  it  is  the  same  thing  as  if  the  prescription 
Bcribe  to  had  appointed  the  distress.  Second  exception,  because  it  is  said  that  the  bye- 
levy  the  law  was  made  at  the  court  held  coram  aeneacalloy  whereas  it  ought  to  have 
peoalty  by  ^^^  gtciaioribus.  Sed  non  allocaiur;  for  by  prescription  a  court  may  be  held 
"  '*"'       before  the  steward;  and  after  verdict,  the  Court  said,  that  they  would  intend 

it  so  J  because  it  was  necessary  to  be  proved  upon  the  issue  de  injuria  tua  jpro^ 

pria. — Judgment  for  the  defendant. 

2.  HoRNEv,  Ivy.  M.  T.   1669.  K.  B.  1  Mod   18;  S.  C,  1  Sib.  441;  S.  C. 

2Keb.  567;  1  Vont.  47. 
However,  a  Trespass  for  taking  away  a  ship.  The  defendant  justifies  as  servant  under 
corporation  the  patent,  whereby  the  Canary  Company  is  incorporated,  and  whereby  it  is 
cannot  dele  gmnted,  "  that  none  but  such  and  such  should  trade  thither,  on  pain  ol  for- 
J^\®  *j,5^^  feiting  their  ships,  and  poods,  &c.;"  and  says,  that  the  defendant  did  trade 
by  diatrMs  thither,  &c  The  plamtiff  demurred.  For  the  plaintitf  it  was  contended, 
except  by  that  the  defendant  ought  to  have  shown  the  deed  whereby  he  was  authorized 
deed.  by  the  Company  to  seize  the  goods;  26  Hen.  6.  pi.  8.  14  £d.  4.  pi.  Bro  '^Cor- 

poration," 59. ;  though  he  agreed  that,  for  ordinary  employments  and  servi- 
ces, a  corporation  may  appoint  a  servant  without  deed,  as  a  cook,  a  butler,  Slc. 
Plowd.  95.  A  corporation  cannot  license  a  stranger  to  fell  trees  without  deed; 
IQrneu.  4.  pi.  17.  Nor  can  they  make  a  dissiezor  without  deed,  lior  deliver 
a  letter  of  attorney  without  deed;  9  Ed.  4.  pi.  59.  Bro.  '^  Corporation,"  24. 
34;  14  Hen.  7.  pi.  1;  7  Hen.  7.  pi.*  9;  1  Roll.  Abr.  2dly.  The  plea  is  dou- 
ble, for  the  defendant  alleges  two  causes  of  a  breach  of  their  charter,  viz. 
[  '^'^^  1  their  taking  in  wines  at  the  Canaries,  and  importing  them  here;  which  is  dou- 
ble. Then  there  is  a  clause  that  gives  the  forfeiture  of  goods  and  imprison- 
ment^ which  cannot  be  by  patent.  (8  Co.  1^5.  Noy.  123.)  This  patent,  it 
was  also  urged,  was  contrary  to  some  acts  of  parliament,  viz.  2  Ed.  3.  c.  1 ;  2 
Ed.  3.  c.  2;  2  Rich.  2.  c.  1.  II;  11  Rich.  2.  c.  2.;  and  ("hese  statutes  the  King 
cannot  dispense  withal  by  a  non  ohsianie,  Twisden,  J  I  think  they  cannot 
seize  without  deed,  no  more  than  they  can  enter  for  a  condition  broken  with- 
out deed, 

3.  Clerk  v.  Tucker.  E.  T.   1690,  K.  B.-3  Lev.  281;  S.  C.  2  Vent.  182. 
^d  It  baa       Trespass  for  entering  his  house,  and  taking  10  pewter  plates,  value  209. 
H^"iJ^'jjgThe  defendant  pleads  an  incorporation  of  the  Tailors  of  Exeter,  by  patent  6 
uo«8 cannot^-  ^-9  ^^^^  power  to  make  bye-laws;  and  a  bye-law  made  by  them,  that  if 
be  carried  any  member  spoke  any  scurrilous  or  disgraceful  language  to  another  member 
into  effect    of  the  company,  at  any  meeting  or  assembly  of  the  said  company,  he  should 
by  a  sale,    forfeit  39.  4d.  to  be  levied  ty  distress  and  sale  of  his  goods;  and  that  the  plain- 
tiff at  an  assembly  of  the  said  company,  said,  '^  the  masters  of  the  Company 
are  a  company  of  pickpocket  rogues;  I  care  not  for  any  of  them;  and  if  any 
of  them  dare  come  to  my  house,  I  will  knock  out  their  brains;"  whereby  he 
forfeited  35.  4d  ,  and  for  non-payment  thereof,  upon  demand,  the  defendant  as 
beadle  of  the  Company,  by  their  warrant  under  the  common  seal  for  levying 
the  39.  4d.  by  distress  and  sale  of  goods,  entered  into  the  house  and  took  the 
plates  in  name  of  a  distress,  qtuB  est  eadem,  etc.     Upon  which  the  plaintitf  de- 
murs generally;  and  now  it  was  argued,  that  the  distress  of  10  several  plates 
of  the  value  of  20y.  for  :l8.  4/  without  protestation  as  to  the  value  (of  each), 
is  not  good;  42.  E.  3.  28.  a.  Bro.  Distress  41.  and  88.     2.  It  is  not  said  that 

*  Unless  the  bye-law  ezpreasly  appoint  it;  see  I  Roll.  Abr.  867;  5  Co.  64;  Dyer,  15; 
2  Vent  188;  8  Balk.  76.  Where  the  bye-law  ordera  the  penalty  to  be  levied  by  distren, 
it  hna  been  a  question  how  that  distress  is  to  be  made;  bat  the  point  remained  undecided, 
the  judgment  being  given  on  the  bye-law  itself;  see  Moore,  591.  And  where  a  penalty 
was  given  to  the  two  bailtffii  of  a  town,  and  appointed  to  be  levied  by  distress,  bot  it  was 
not  said  by  whom  to  be  made,  it  was  held  that,  it  was  not  appropriated  to  the  ase  of  the 
corporation,  it  most  be  intended  that  it  was  to  be  paid  to  the  bailifis  for  their  own  ose;  ia 
which  case,  either  of  them  might  distrain  for  it;  see  Sayer,  188;  1  Anders.  234, 
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they  sold  them,  or  what  became  of  thero,  or  if  they  aold  them  what  is  become 
of  the  overpluss.  3.  This  tiye-law  tb  levy  by  distress  and  sale  of  goods  is  il- 
legal, though  to  levy  by  distress  and  sale  is  good  iu  Clark^s  case;- 5  Co.  64.  a.; 
but  by  distress  and  sale  is  not  good,  Co.  L^tt,  145  b.  A  le^ise,  with  power 
to  distrain  and  retaiD  against  gages  and  pledges,  is  ill.  The  Court  did  not 
speak  much  to  any  of  the  exceptions,  excef^  the  third;  and,  as  to  that,  they 
all  held  the  bye-law  void  lb  tcioy  vis.  as  to  the  levying  by  distress  and  sale^and 
thereupon  principally  they  gave  judgment  for  the  plaintiff. 

{a  S)  By  imprisnnment. 
City  of  London  r.  Coates.  E.T.   1670.  K.  B.*  1  Vent.  115;  S.  C.  2  Keb, 

752- 

On  the  return  to  a  habeas  corpus^   it  appeared  that  the  defendant  had  been  A  enstont 
called  before  the  court  of  aldermen  i»  Tx>ndon,   for  having  forestalled  fish;'®/"  *  *^°f'* 
that  when  ordered  not  to  forstall,  he  had  refused  obedience  to  the  order,  and  JJ^ii^i!^  ^ 
affirmed  that  he  would  not  conform  to  it.  and  that  in  pursuance  of  a  custom,  corporatioD 
they  had  committed  him  till  he  should  promise  obedience;  it  was  objected  that  lo  imprkoD 
this  custom  was  bad,  without  the  addition  of  the  alternative,  "  till  he  should  be    [  779  ] 
delivered  by  due  course  of  law;''  to  which  it  was  answered,  that  it  was  not  for  a  breach 
nocessary  to  allege  the  delivery  by  due  course  ot  law,  on  the  statement  of  the  of  a^bye- 
custom,  though  in  the  commitment  that  clause  must  be  in^rted,  w^ich  in  fact        ,  ^ 
in  this  case  it  was.     The  Court  held  the  custom  good.  ^^^  " 

6.    Validity  of  hoft  questioned, 

Ballard  v.  Bennbt.  E.  T.  1757.  K.  B.  2  Burr,  775.  S.  P.  .Watson  v, 

Ceerke-  M.,T.  1688.  K.  B.  Carth.  75. 

A  writ  of  liahccLs  corpus  cum  causa^  from  the  Court  of  King's  Bench,  having  In  the  city 
been  directed  to  the  mayor^  aldermen,  and   citizens  of  the  city  of  Worcester,  of  London  ^ 
they  returned  a  bye-law,  which  ordered  the  penalty  to  be  recovered  by  action  *^®  validity 
of  debt,  in  the  name  of  the  chamberlains,  in  the  court  of  pleas,  held  for  the  said  J*^^x  ^*' ' 
city,  and  not  elsewhere;  a  motion  being  made  for  a  procedendo^  and  cause  or-  be  deter 
dered  to  be  shown  against  it,  a  preliminary  doubt  was  made  by  the  Court,  whe-  mined  oa 
^ther,  in  any  other  case  but  ihafoflhc  city  of  London,  the  validity  of  a  bye-Uw  motion  in  a 
could  be  disputed  in  this  summary  way;  they  agreed,  that  this  method  had^'nn^fy 
been  always  practiied  on' bye-laws  returned  into  this  court  to  writs  of  ^^^^^^Ji^^tn^ 
corpus  cum  causa,  directed  to  the  courts  of  the  city   of  Tendon;  but  they  did  lo^i habeas 
not  recollect  any  instances  where  the  same  thing  had  been  permitted  in   the  gorpua. 
case  of  any  other  city  or  corporation.  Mr.  Justice  Denison,  who  had  original-  ' 
ly  started  f  his  doubt,  said:  that  such  a  distinction  between  the  city  of  London 
and  all  other  cities  and  corporat  ons,  might  perhaps,  arise  from  particular  me- 
thods of  recovery  being  established  by  the  ouatoms  of  London,  which  cannot 
be  pursued  in  this  or  any  other  court;  for,  on  these  writs  ^f habeas  corpuSy  the   . 
persons  to  whom  they  are  directed,  must  show  a  good  cause  of  deci&mor:  and 
if  this  Court  cannot  proceed,  as  the  customs  of  London  authorise  their  courts 
to  do,  this  is  a  good  cause  of  detainer.     The  Court,  therefore,  he  said,  will,  in 
the  case  of  the  city  of  london,  enter  into  the  validity  of  the  bye-law,  to  see 
whether  that  be  the  case  or  not;  and  if  the  bye-law  appeared  to  be  bad,  the 
party  shall  be  dischars^ed  as  having  "b^en  detained  without  cause.     He  obser- 
ved further,  that  a  wrft  of  error  did  not  lie  from  the  Courts  of  the  city  of  Lon-  - 
don  to  the  King's  Bench,  as  it  did  from  those   of  other   corporations,  which 
might  be  a  further  reason  for  the  distinction.     With  respect  to  other  corpora- 

•  Until  he  should  consent  to  take  npon  him  the  said  office;  Vintere'  Company,  ▼.  Cl^ke, 
5  Mpd  1 56.  But  a  commitment  by  the  court  of  mayor  and  aldermen  of  London  of  a  free- 
map  ©f  that*  city  for  refusing  to  take  up  hi!<  livery.  **  until  he  should  consent  and  declare 
that  he  will  accept  the  said  office,"  ia  bad;  ibid.  However,  if  the  court  of  aldermen  com- 
mit a  freeman  by  warrant  in  witing.  for  refusing  to  lake  up  his  livery,  the  goaler,  in  ma- 
king a  retirn  to  a  habeas  eurpui  must  set  forth  the  warrant  at  krge;  ibid. 

t  In  general,  the  validity  of  a  byo.l^w  may  be  called  in  question  by  an  action  expressly 
brought  to  recover  the  ponnlty;  or  if  the  mode  of  enforcing  obedience  be  distress,  by  an 
action  of  trespad.s  by  the  party  on  whom  the  distress  is  made;  see  Say«r,  18P.  Po  it  may 
be  called  in  question  on  tho  retarn  to  a  mandamus  where  the  party  to  whom  the  writ  U 
directed  justified  his  refusal  to  do  the  thing  commanded  under  the  authority  of  the  bye-law; 
see  8  Burr.  1322. 
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iioos,  \£  a  habeas  corpus  cmn  cansa  issued,  and  a  bje-I&w  wsb  returned  as  the 
L  "ySO  *]  fouttdati«n  of  the  action  below,  th«  method  was,  not  that  the  defendant  should 
object  to  the  !>y0-law  on  motion,  but  that  th^  plaintiff  should  begin  anew,  and 
declare  again  in*lhis  Court;  and  there^re,  the  question  was^  whether |»e  ought 
not  to  dp  B^  in  the  present  case  The  Court^greed  thatit  Was  incumbent  on 
the  ceiunsel  for  the  pfocedmdo  to  ahow  that  in  any  other  corporation  but  that  of 
London,  the  Court  had  #ver  disobssed  the  talidity  of  a  bye-law  on  motiot}. 
The  counsel  for  the  proce^tndo,  afler  h.  ving  had  time  to  look  into  the  cases, 
{  confessed  they  had  not  found  any  instances  of  such  summary  discussion,  but  ia 

the  case  of  the- city  of  London;  but  they  argued  that  there  tvas  no  reason  to 
distinguish  between  the  latter  and^oCber  gseat  cities;  and  that  the  inferior 
court  ought  not  to  be  prevented  ffom  proceeding,  Mrhere  this  Court  could  not 
do  the  phiintiff  the  same  justice  which  the  inferior  court  coujd  by  Yirtoe  of  the 
local  customs  of  the  corporation;  they  urged,  likewise,  the  great  inconveni- 
ence ariaing  from  compelUtii^  parties,  residing  in  corporations  at  a  distance 
from  Ix>odon,  to  sue  in  this  Court  for  penalties  of  small  value,  and  oti  local 
bye-laws;  and  that^  in  cases  like  the  present,  where,  by  the  negative  words  of 
the  bye-law,  it  was  impossible  to  support  a  declaration  here,  it  would  be  produc- 
tive of  much  hardsl^ip  to  exclude  pjaintiffs  from  entering  into  the  question  onr 
motion.  Lord  Mansfield,  with  the  concurrence  of  the  rest  of  the  Court,  ob- 
served, that  there  was  a  settled  course  and  form  of  proceeding  in  cases  of  this 
nature,  and  that,  as  among  the  many  instances  of  this  kind,  there  was  not  a 
a  single  one  ifhere  the  Court  had  ever  determiued  the  validity  of  a  bye-law  on 
the  return^  except  in  the  case  of  London,  the  Court  ought  not  to  do  it  now. 
The  proper  course  was  settled;  it  must  be  by  declaring  here,  and  the  defend^ 
ant  might  demur  if  he  had  any  objection  to  tke  by#-law. 
2.    Fazakbrly  f.   Balbor.  T.   T.   1709.   K,  B.   6   Mod.    177;    S.   C.   1' 

Salk.  352. 
On  a  habeas  corpus  to  the  sherifls  of  London,  thay  returned  an  action  en  ti 
bye-law  with  a  penalty  for  not  weighing  at  the  city  beam.  A  motion  was  made 
that  the  return  mi<jht  be  filed,  for  otherwise  Hie  party  could  have  no  remedy  i£ 
^oja^TiTo^^  return  was  false,  and  that  there  .wa#  no  'inconvenience  on  the  other  side, 
Hpply  to  for  the  record  might  be  taken  off  the  iile  at  any  time  the  iiame  term;  }  KoU. 
liaveit  Rep.  85.  At  least  a  pr«ced«n(2o  might  be  awarded :  1  Lev.  93;  I  Keb.  133. 
Sen't*"^  no..  Hoh,C.  J.  1st.  Ifa  record  be  filed  here,  it  can  never  be  sent  down  or 
brfnlr  an  ac  '^^^^o*^®*^*  either  in  the  term  it  is  filed,  or  any  other,  and  that  is  phiin  by  the 
lion  for  u  ^^^  ^^^  ^*  ^'  ^-  ^  which  enables  this  court  ^o  do  it  in  a  case  of  felony,  which 
false  re  otherwise  they  could  not  have  done.  $dly .  The  record  itself  is  never  remov- 
tarn.  ed  by  a  habeas  corprw^aa  ili«Tjn  a  ctrliorari,  but  remains  below,  and  the  return 

•   is  only  tLn^^cMUMMttror  history  of  their  proceedings  stated  and  set  up  to  the  su- 
.  _p**i<rt^ourt  to  judge  and  determine  the  matter  there;  therefore  if  a  cause  be 
removed  hither  by  h^ibeas  corpus,  the  plaintiff  here  must  begin  de  novo,  and  de- 
—         Clare  against  the  defendant  as  in  custody  of  the  Marshal.    Sdly.    The  htAeas 
,      carptw  suspends  the  power  of  the  court  below;  so  that  if  they  proceed,  the  prb- 
'         ocedings  would  be  roid,  and  before  no  judge.     Ithfy,    The  return  in  this  case 
.[  7*1  J  may  be  filed,  because  the  very  record  below  is  not  returned,  and  therefore 
.  will  not  be  thereby  filed;  of  consequence  a  procodendo  may  be  gnmted^  be- 
cause it  will  not  send  out  a  record  filed  in  this  Court,  but  takes  ofV  the  suspi- 
cion they  were  under  by  the  habeas  corpus.      Accordingly  the  writ  was  filed^ 
and  afterwards  a  pt'^ceacndo  was  awarded. 

^s  to  alieraiions  in,  and  repeal  of. 
Rex  «.  AsHWELL.  H.  T.  1810.  K.  B.  12  East,  22.  S.  P.  Rex  v.  BiRft.  H. 
The~m«  T.   1811.  K.  B.   IS  id.  367. 

^hTdi  cro  ^  bye-la\t  was  in  this  case  objected  to  as  unreasonable  and  illegal;  it  did 
ate*  a  bye- "^^.7  however,  distinctly  appear  what  inconvf^nience  had  accrued  to  "the  corpo- 
low.  may  ration,  whose  charter  the  byc-hiw  had  been  appended  to;  on  the  contrary,  it 
repeal  Of  was  shown  that '540  years  had  elapsed,  during  which  period  no  detrimental 
Dcw  model  consequences  had  arisen  to  the  body.  The  Court,  therefore,  said,  that  they 
were  bound  to  give  it  effect^  and,  in  doing  so,  they  felt  the  more  justified,  as 
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they  observed,  that  such  b^e-law  only  operated  on  tfie  ^odj  a£  large  so  long  «i- 
they  deemed  proper  to  continae  it;  that  it  was  liable  to  be  reconsidered  by 
them  at  all  times;  that  it  only  boupd  their  successors  so  long"  as  the  successors 
chose  to  be  bound  by  it;  for  that  the  njgflibers  that  made  the^bye-law  •might  |it 
at  aU  times  repeal  it.  ~      .         .  4      . 

llih,  ^  iothe  privilege9  und  incapaciius  of,         .  - 

(a  1)  To  take  oaiha^     Vlck  aitfe,  p.  629. 
(61)  To  ic  exec^or  and  adminisiralor.     Vide  aniey  p.  629. 
•  (c  I)   To  be  common  informers.     Vide  anUy  p.  630. 
(d  1)   To  Itvy  fines.      Vide  anie.p,  630. 
r^  1)   To  wage  late.     Vide  anif,  p.  630* 
[/  1)  Fi^om  an-esL      Vide  anU,  p.  630. 
{g  1)  From  ouUatn^,     Vide  anie^  p.  630. 
(Ji,  \)  From  excommumcation.     Vide  ante,  p.  Q3 1,  ^ 

(6)  Sole,     Vide  anle^  Div.  '^  Relative  to  Corpotirations  io  general,  passim,       [  782  ] 

(B)  SpiRiTUAi:,. 
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(<*)  '^^^^goie*  Vide  a»rfe,  div.  ".Relative  to  Corporations  in  general," posnm. 
(6)  Sole,     Vide  anie^  div.  "  Relative  to  Corporati9ns  iii  general,"  passsim. 


III.  RELATIVE  TO  THE  PRIVILEGES  AND  LIABILITIES  OP 

CORPORATORS  INDIVIDUALLY. 

1.  Nixon  v.  Burt.  T.  T.  1817.  C.  P.   7  Taunt.  682;  S.  C.  1  Moore,  413. 

A  rule  mn  was  obtained  for  the  discharge  of  the  defendant  on  common  bail;  ^  ^^prpora 
on  showing  cause,  it  appeared,  that  a  writ  of  mandamus  had  been  directed  to*^*^  **  °°^ 
the  mayor,  aldermen,  and  capital  burgesses  or  counsellors"  of  the  borough  off/ojJ^^^J^j 
.B,,  and  af^er  reciting  the  letters  patent  of  incorporation,  which  directed  what  while  at 
should  be  the  numbef  of  officers  to  govern  the  corporation,  and  of  what  de-  tending  a 
cree,  and  how  they  should  be'chosen,  and  proceeded  by  stating,  that  it  was  his^orpor&^o 
Majesty's  pleasure  thai  they  should  assemble  immediately  afler  the  receipt  of '"^^'^"C* 
the  writ,  and  ^lect  pne  of  the  capital  burgesses  of  the  said  borough  to  be  an  J'/JK^V*^ 
alderman  of  the  said  borough,  and  do  other  matters  appertaining  to  the  said  nm§  on 
borough .     The  mayor  being  served  with  this  writ,  he  issued  a  summons  to  the  leea  the  " 
defendant  who  was  a  capital  burgess  and  common  counciimttn  of  the  borough,  manda 
ordering  him,  in  obedience  to*  the  writ  of  mandennnsy  a  copy  of  which  was  •****•  "  ®? 
thereto  annexed,  to  appear  at  the  burgess^hall  at  a  court  of  convocation  of  the  ^^^aA^ 
mayor,  aldermen,  and  burgesses,  the  conunon  council  of  the  said  borough,  to  ii^at  elaaa 
be  holden,  &c.     The  defendant,  who  resided  wholly  in  London,  was  serjed  of  corpor 
with  this  summons  from  the  mayor,  by  his  own  aUomey  in  Ixindon;  he  attend-  ate  officers, 
ed  in  compliance  therewith,  apd  being  arrested  while  there,  gave  bail-bonds,  ^^  v<^hich 
from  which  he  prayed  nowlo  be  discharged.     The  defendant's  counsel  rehed  *^*  PJf'^  . 
on  his  privilege  from  arrest  while  attendmg  the  meeting  in  obedience  to  the  ^^^^  '"^  '' 
King's  writ.     Gibbs,  C.  J.  said:   in  the  absence  of  authority,  we  must  resort 
to  principle  in  deciding  this  case.    The  defendant  claims  the  privilege  of  being 
discharged  from  the  present  arresl,  on  the  ground  that,  as  a  member  of  the 
corporation,  it  was  incumbent  on  him  to  attend  the  election  in  question,  and  he 
might  have  incurred  punishment  by.  neglecting  to  obey  the  summons.     The 
de^dant  clearly  q^uld  not  have  claimed  any  privilege  from  arrest  while 
attending  the  usual  meetings  of  the  corporation;  but«  in  this  case,  a  man^ 
damns  is  interposed,  and  the  defendant  contends  that  he  was,  therefore,  at        ^ 
all  events,  compelled  to  attend;  but  as  his  attendance  was  not  indisperisible 
in  ordinary  cases,  and  as  thtf  cdmmand  of  his  Majesty  wasdirocted,  not  to  the  |   783  J 
defendant  in  particular,  or  specially  to  the»pecutiar  body  of  officers  of  which  he 
was  a  member,  but  to  the  corporation  at  large,  and  for  that  purpose  was  served 
on  the  mayor,  as  the  presiding  officer,  we  must  discharge  tno  rule. 

2.  Harman  v.  Tappenden.  T.  T.    1801.  K.  B.  1  East,  656;  S.  C.  3  Esp. 

278, 
This  was  an  action  on  the  case  against  individuals  to  recover  damages  for  No  actios 
an  injury  sustained  under  the  following  circumstances.   At  the  trial,  the  plain-  will  lie  to 
tiff,  after  erovinc  that  he  wns  a  freeman  of  a  comnanv/gave  in  evidence  thel®*^®7*'^ 
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gainat  indi  euBtom  of  the  company,  th^  certain  days  are  appointed  for  catcliing.iiysters; 
vidoaU  for  ^^^  ({^^  aggregate  of  what  is  caught  4s  divided  amoogst  the  respective  mem- 
b^^i^°*ii  ^^^  helongihg  wKhe  company.  He  also  proved  an  order  of  amotion  for  an 
t^eir  corpor  ^^I^g^c^  oflTedae  against  the  regulations  of  the  company,  in  consequence  of 
y  ate  capaci  which  he  wa3  prevented  from  exercising  his  right  of  fishinc  during  the  season; 
^  ty  in  torn  ab  he  also  gave  in  evidence  certain  waits  of  iaanaamv»<,  by  which  h^^  was  reinsta- 
i;  senee  of  •  tedin  the  company,  on  the  grounds  of  removal  being  decieed  insufficient. — 
I  proof  of  rUpop  this  case  now  coming  befoc^  the  court,  and  the  various  objections  taken, 
r  ma  ice.  ^^  court  intimated  that  there  was  an  answer  to  the  action  in  iimme^  viz .  that 
[  an  action  would  not  lie  against  individuals  for  acts  erroneously  done  by  them 

in  a  corporate  capacity;  and, they  afterwards  determined  Chat  it  could  not  be 
maintained,  and  said:  there  is  no  instance  of  an  action  of  this  sort  maintained 
for  an  act  arising  merely  from  error  of  judgment  ^  Perhaps  the  action  might 
have  been  maintained,  if  it  h&d  been  proved  that  the  defended  had  wilfully 
and  maliciously  procured  the  plaintiff  to  be  disfranchised,  in  consequence  of 
which  he  sustained  damage.     See  8  T.  R.  352;  2  Lev.  1 14;  1  East,  563.  n. 

Corporearl  Jf^tttfUHmtntS.  See  tits.  Copyhold,  Estates  of;  Fee, 
Estates  m;  life,  Estates  for;  Remainders,  Estates  in;  Reversions,  Estates  in; 
Tail,  Estates,  in.       . 

Corrertfon  p(  avftorst  iltMlHtetft  JkfcolarSt  unti  Aerbants. 

See  tits.  Apprentice;  Baron  and  Feme;  Master  and  Servant;  Parent  and 
Child;  Trespass. 

^OttnttOVip  IbOUBtS  Ot     See  tit.  Prison.    . 
tiFormfltCon  Ot  illOOlr.     See. tits.  Alien;  Attainder;  Descent. 
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